NEWSMEN'S  PRIVILEGE 


HEARINGS 

BEFOBE 

SUBCOMMITTEE  NO.  3 

OF  THE 

COMMITTEE  ON  THE  JUDICIARY 
HOUSE  OF  REPRESENTATIVES 

NINETY-THIED  CONGRESS 

FIRST  SESSION 
ON 

H.R.  717 

TO  ASSURE  THE  FREE  FLOW  OF  INFORMATION 

TO  THE  PUBLIC 

AND  RELATED  MEASURES 


FEBRUARY  5,  7,  8,  26;  MARCH  1,  5,  7,  12,  14,  AND  20,  1973 


SERIAL  NO.  5 


Printed  for  the  use  of  the  Committee  on  the  Judiciary 


/ ;  ^3  - 


U.S.  GOVERNMENT  PRINTING  OFFICE 
93-003  WASHINGTON  :   1973 


7For  sale  by'the  Superintendent  of  Documents 

U.S.  Government  Printing  Office,  Washington,  D.C.  20402 

Price  $3.70  domestic  postpaid  or  $3.25  GPO  Bookstore 

Stock  Numbp-  B270-01821 


WnRTHrA<nTRN  irNIVTP^iTV  CPMnni  rtf  I  AW  majAPV 


COMMITTEE  ON  THE  JUDICIARY 

PETER  W.  RODINO,  Je.,  New  Jersey,   Chairman 
HAROLD  D.  DONOHUE,  Massachusetts  EDWARD  HUTCHINSON,  Michigan 

JACK  BROOKS,  Texas  ROBERT  McCLORY,  Illinois 

ROBERT  W.  KASTENMEIER,  Wisconsin         HENRY  P.  SMITH  III,  New  York 
DON  EDWARDS,  California  CHARLES  W.   SANDMAN,   Je.,   New   Jersey 

WILLIAM  L.  HUNGATB,  Missouri  TOM  RAILSBACK,  Illinois 

JOHN  CONYERS,  Jr.,  Michigan  CHARLES  B.  WIGGINS,  California 

JOSHUA  EILBERG,  Pennsylvania  DAVID  W.  DENNIS,  Indiana 

JEROME  R.  WALDIE,  California  HAMILTON  FISH,  Je.,  New  York 

WALTER  J'LOWBRS,  Alabama  WILEY  MAYNE,  Iowa 

JAMBS  R.  MANN,  South  Carolina  LAWRENCE  J.  HOGAN,  Maryland 

PAUL  S.  SARBANBS,  Maryland  WILLIAM  J.  KEATING.  Ohio 

JOHN  F.  SBIBERLING,  Ohio  M.  CALDWELL  BUTLER,  Virginia 

GEORGE  B.  DANIBLSON,  California  WILLIAM  S.  COHEN,  Maine 

ROBERT  F.  DRINAN,  Massachusetts  TRENT  LOTT,  Mississippi 

CHARLES  B.  RANGEL,  New  York  HAROLD  V.  FROEHLICH,  Wisconsin 

BARBARA  JORDAN,  Texas  CARLOS  J.  MOORHEAD,  California 

RAY  THORNTON,  Arkansas 

ELIZABETH  HOLTZMAN,  New  York 
WAYNE  OWENS,  Utah 
EDWARD  MEZVINSKY,  Iowa 

Jerome  M.  Zeifman,  General  Counsel 

Garner  J.  Ci,mE,  Associate  General  Counsel 

Joseph  Fischer,  Counsel 

Herbert  Fdchs,  Counsel 

Herbert  E.  Hoffman,  Counsel 

William  P.  Shattuck,  Counsel 

Alan  A.  Parker,  Cownsel 

Howard  C.  Eglit,  Counsel 

Maurice  A.  Barboza,  Counsel 

Donald  G.  Benn,  Counsel 

Franklin  G.  Polk,  Counsel 

Roger  A.  Pauley,  Counsel 

Thomas  B.  Mooney,  Counsel 

Peter  T.  Straus,  Counsel 

Michael  W.  Bloomer,  Counsel 

Alexander  B.  Cook,  Counsel 


Subcommittee  No.  3 

ROBERT  W.  KASTENMEIER,  Wisconsin,  Chairman 
GEORGE  E.  DANIELSON,  California  TOM  RAILSBACK,  Illinois 

ROBERT  F.  DRINAN,  Massachusetts  HENRY  P.  SMITH  III,  New  York 

WAYNE  OWENS,  Utah  CHARLES  W.   SANDMAN,   Jr.,   New  Jersey 

EDWARD  MEZVINSKY,  Iowa  WILLIAM  S.  COHEN,  Maine 

Hbbbbrt  Fdchs,  Counsel 
Thomas  E.  Moonbt,  Associate  Counsel 


f^^^Mi  mi  %  jmm  rr 


CONTENTS 


Hearing  dates:  Figa 

February  5,  1973 ---  1 

February  7,  1973 69 

February  8,  1973 109 

February  26,  1973 155 

March  1,  1973 195 

March  5,  1973 - 237 

March  7,  1973 333 

March  12,  1973 379 

March  14,  1973 425 

March  20,  1973 453 

List  of  Authors  and  Cosponsors  of  Bills  (Appendix  B) 585 

Text  of  Bills  (Appendix  C) —       588 

Testimony : 

Rodino,  Hon.  Peter  W.,  Jr.,  a  U.S.  Representative  in  Congress  from 
the  State  of  New  Jersey,  and  chairman  of  the  House  Committee  on 

the  Judiciary 3 

Anderson,  Hon.  Glenn  M.,  a  U.S.  Representative  in  Congress  from 

the  State  of  California 392 

Brooks,  Hon.  Jack,  a  U.S.  Representative  in  Congress  from  the  State 

of  Texas 7 

Coughlin,  Hon,  Lawrence,  a  U.S.  Representative  in  Congress  from 

the  State  of  Pennsylvania 379 

Dennis,  Hon.  David  W.,  a  U.S.  Representative  in  Congress  from  the 

State  of  Indiana 155 

Fuqua,  Hon.  Don,  a  U.S.  Representative  in  Congress  from  the  State 

of  Florida 181 

Hudnut,  Hon.  William  H.,  Ill,  a  U.S.  Representative  in  Congress 

from  the  State  of  Indiana 178 

Meeds,   Hon.   Lloyd,  a  U.S.  Representative  in  Congress  from  the 

State  of  Washington 406 

Mitchell,  Hon.  Barren  J.,  a  U.S.  Representative  in  Congress  from 

the  State  of  Maryland 185 

Owens,  Hon.  Wayne,  a  U.S.  Representative  in  Congress  from  the 

State  of  Utah 109 

,  Railsback,  Hon.  Thomas  F.,  a  U.S.  Representative  in  Congress  from 

the  State  of  Illinois 2 

Reid,  Hon.  Ogden  R.,  a  U.S.  Representative  in  Congress  from  the 

State  of  New  York 412 

Stanton,  Hon.  James  V.,  a  U.S.  Representative  in  Congress  from  the 

State   of   Ohio 232 

Whalen,  Hon.  Charles  W.,  Jr.,  a  U.S.  Representative  in  Congress  from 

the  State  of  Ohio 164 

Aronson,  James,  editor  of  rights,  publication  of  the  National  Emer- 
gency Civil  Liberties  Committee 369 

Blasi,  Prof.  Vince,  University  of  Michigan  Law  School 127 

Block,  Melvin,  president.  New  York  State  Trial  Lawyers  Association.       328 

Bridge,  Peter  J.,  nevvs  reporter 69 

Cahn,  Hon.  William,  district  attorney  for  Nassau  County,  N.Y 453 

Caldwell,   Earl,   correspondent,   San  Francisco   Bureau  of  the  New 

York  Times 39 

Callaham,  John  R.,  vice  president — editorial,  McGraw-Hill  Publica- 
tions Co. ;  accompanied  by  Dan  Lacy,  senior  vice  president — editorial 
development;  Robert  Farrell,  chief  of  the  Washington  Bureau  of 
McGraw-Hill  World  News,  and  William  Roberts,  chief  of  Washing- 
ton Bureau  of  McGraw-Hill  Broadcasting  Co 102 

(HI) 


IV 

Testimony — Continued 

Cramton,  Hon.  Roger  C,  Assistant  Attorney  General,  Office  of  Legal     Page 
Counsel 87 

Einstoss,  Ronald  H.,  managing  editor  of  Visalia  Times  Delta,  Visalia, 

Calif.,  on  behalf  of  Speidel  Newspapers,  Inc 220 

Farr,  William  T.,  Jr.,  staff  writer  for  the  Los  Angeles  Times 334 

Fischer,  Steven,  chief  staff  consultant,  National  Student  Lobby;  ac- 
companied by  Chip  Berlet,  Washington  bureau  chief,  College  Press 
Service 44 1 

Foster,  David,  president,  National  Cable  Television  Association;  ac- 
companied by  Stuart  Feldstien,  vice  president  and  general  counsel _       436 

Gleason,  Walter  E.,  Publisher,  Tribune- Gazette,  Clinton ville,  Wis.,  on 
behalf  of  the  National  Newspaper  Association;  accompanied  by 
Theodore  A,  SerriU,  executive  vice  president,  and  William  G.  Mul- 
len, corporate  secretary  and  general  counsel,  NN  A 206 

Landau,  Jack  C,  Newhouse  Newspapers,  on  behalf  of  the  Reporters 
Committee  for  Freedom  of  the  Press ;  accompanied  by  Jack  Nelson, 
reporter,  the  Los  Angeles  Times,  and  E.  Barrett  Prettyman,  Jr, 
attorney  with  Hogan  &  Hartson 49 

Lordi,  Hon,  Joseph  P,  prosecuting  attorney  for  Essex  County,  N.J__       494 

Meskill,  Hon.  Thomas  J.,  Governor  of  the  State  of  Connecticut 195 

Mollenhoff,  Clark  R.,  Washington  bureau  chief  of  Des  Moines  Regis- 
ter        355 

Murphy,  Mrs.  Frances,  chairman  of  the  board,  Afro- American  News- 
papers, on  behalf  of  the  National  Newspaper  Publishers  Association.       425 

Nager,  Hon.  Edward,  State  representative  in  Wisconsin  Legislature, 

78th  Assembly  District 145 

Rosenthal,  A.  M.,  managing  editor,  the  New  York  Times;  accompanied 
by  Alexander  Greenfeld,  legal  department,  and  Floyd  Abrams, 
counsel 237 

Schmidt,  Prof.  Benno  C,  Jr.,  Columbia  Law  School,  on  behalf  of  the 

Association  of  the  Bar  of  the  City  of  New  York 9 

Smith,  Stanford,  president,  American  Newspaper  Publishers  Asso- 
ciation; accompanied  by  Arthur  B.  Hanson,  general  counsel 251 

Wald,  Richard  C.  president,  NBC  News 114 

Statements: 

Abzug,  Hon.  Bella  S.,  a  U.S.  Representative  in  Congress  from  the  State 

of  New  York 484 

Anderson,  Hon.  John  B.,  a  U.S.  Representative  in  Congress  from  the 

State  of  Illinois 487 

Bell,  Hon.  Alphonzo,  a  U.S.  Representative  in  Congress  from  the  State 

of  California 490 

Bevill,  Hon.  Tom,  a  U.S.  Representative  in  Congress  from  the  State 

of  Alabama 494 

Cleveland,  Hon.  James  C,  a  U.S.  Representative  in  Congress  from 

the  State  of  New  Hampshire 494 

Dellums,  Hon.  Ronald  V.,  a  U.S.  Representative  in  Congress  from 

the  State  of  California 495 

Harrington,  Hon.  Michael  J.,  a  U.S.  Representative  in  Congress  from 

the  State  of  Massachusetts 496 

Johnson,  Hon.  Harold  T.  (Bizz),  a  U.S.  Representative  in  Congress 

from  the  State  of  California 500 

Leggett,  Hon.  Robert  L.,  a  U.S.  Representative  in  Congress  from  the 

State  of  CaUfornia 501 

Pepper,  Hon.  Claude,  a  U.S.  Representative  in  Congress  from  the 

State  of  Florida 503 

Pettis,  Hon.  Jerry  L.,  a  U.S.  Representative  in  Congress  from  the 

State  of  CaUfornia 504 

Roncalio,  Hon.  Teno,  a  U.S.  Representative  in  Congress  from  the 

State  of  Wyoming 505 

Steele,  Hon.  Robert  H.,  a  U.S.  Representative  in  Congress  from  the 

State  of  Connecticut 506 


statements — Continued 

Waldie,  Hon.  Jerome  R.,  a  U.S.  Representative  in  Congress  from  the     Page 

State  of  California.     509 

Wilson,  Hon.  Charles  H.,  a  U.S.  Representative  in  Congress  from  the 

State  of  California 532 

ABC  News,  submitted  by  Elmer  W.  Lower,  President 535 

American  Librarj'^  Association.     537 

American  Society  of  Newspaper  Editors,  submitted  by  Robert   G. 

Fichenberg,  Chairman,  Freedom  of  Information  Committee 537 

American   Sociological   Association,   submitted  bj'  Otto   N.   Larsen, 

Executive  Officer.- 540 

Association  of  American  Publishers,  Inc.,  submitted  by  Hon.  Edward 

M.  Korry,  President 540 

Barney,  Ralph  A.,  Attorney  at  Law,  Washington,  D.C 542 

CBS,  submitted  by  Richard  W.  Jencks,  Vice  President,  Washington, 

CBS 545 

Call-Chronicle   Newspapers,   Inc.   and  Local  49  of  The   Newspaper 

Guild 545 

Cardwell,  Richard  W.,  General  Counsel,  Hoosier  State  Press  Associa- 
tion, Inc 547 

Citizens  Right  to  News  Committee  with  Position  Paper,  submitted  by 

Arnold  &  Porter 549 

FBI  letter,   March  6,   1973,  to  Hon.  Robert  W.  Kastenmeier  from 

Acting  Director,  L.  Patrick  Gra}- ,  III 564 

Freedom  to  Read  Foundation  with  "Library  Bill  of  Rights" 565 

Joint  Media  Committee,  statement  of,  Jan.  30,  1973 567 

Kanarek,  I.  A.,  Attorney  at  Law,  Van  Nuj^s,  Cal 568 

Massachusetts  Bar  Association,  submitted  by  Robert  H.  Goldman, 

Chairman,  Joint  Bar- Press  Committee 568 

National  Association  of  Broadcasters,  submitted  by  John  B.  Summers, 

General  Counsel --     570 

National  Newspaper  Publishers  Association,  a  resolution  passed  by 

Board  of  Directors 571 

National   Press   Photographers   Association,   submitted  by   Jack   L. 

Bradley,  President 572 

Newspaper  Guild,  with  draft  bill,  submitted  by  Charles  A.  Perlik, 

Jr.,  President 573 

Radio  Television  News  Directors  Association — Memorandum  of  Law 

Concerning   a    Newsman's    Testimonial    Privilege   in    Defamation 

Cases,  submitted  by  Charles  F.  Harrison,  President.. 575 

Society  of  Magazine  Writers,  Inc 576 

Appendixes: 

A.  L  Letter  to  Hon.  Robert  W.  Kastenmeier  from  Department  of 

Justice,  October  5,  1972,  with  Memorandum,  October  4,  1972, 
summarizing  actions  of  the  Department  with  regard  to  re- 
quests   for   the   issuance    of   subpoenas   to    newsmen   since 

issuance  of  1970  Guidelines 578 

2.  Brief  by  Irwin  Karp,  Counsel  to  The  Authors  League  of  America, 
Inc.,  January  11,  1973,  to  Hon.  Robert  W.  Kastenmeier, 
supporting  authority  of  Congress  to  enact  free  flow  of  informa- 
tion legislation  preventing  States  from  compelling  disclosure 
of  confidential  sources  of  information 583 

B.  List  of  Authors  and  Cosponsors  of  Bills  Referred  to  Judiciary 

Committee 585 

C.  Text  of  Bills  in  numerical  order '.    588 


NEWSMEN'S  PRIVILEGE  LEGISLATION 


MONDAY,  FEBRUARY  5,    1973 

House  of  Representatives, 

Subcommittee  No.  3, 
Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met  at  10  a.m.,  pursuant  to  call,  in  room  2141,  Ray- 
bum  House  Office  Building,  Hon.  Robert  W.  Kastenmeier  presiding. 

Present:  Representatives  Kastenmeier,  Danielson,  Drinan,  Owens, 
Mezvinsky,  Railsback,  Smith,  and  Cohen. 

Staff  niembers  present:  Herbert  Fuchs,  counsel,  and  Thomas  E. 
Mooney,  associate  counsel. 

Mr.  Kastenmeier.  The  hearing  will  come  to  order.  This  is  the  first 
proceeding  of  Subcommittee  No.  3  in  the  93d  Congress  and  of  our 
nine-man  subcommittee  of  last  year  there  are  three  of  us  who  returned ; 
we  welcome  six  new  members.  At  least  two  of  them  are  here  al- 
ready this  morning. 

This  morning  Subcommittee  No.  3  begins  its  second  and  hoped  for 
final  round  of  public  hearings  on  measures  designed  to  create  a  statu- 
tory privilege — a  so-called  newsmen's  privilege — in  reporters  and  other 
newsmen  to  refuse  to  disclose  information  or  the  source  of  informa- 
tion received  in  the  course  of  news  gathering. 

Interest  in  this  subject  was  intensified  when  the  Supreme  Court,  in 
Branzburg  v.  Hayes^  decided  last  June,  held  that  the  first  amendment 
to  the  Federal  Constitution  does  not,  in  itself,  include  and  require 
such  a  privilege.  But  the  Court  also  made  clear  that  Congress  and  the 
State  legislatures  have  power  to  legislate  in  this  area. 

Five  days  of  exploratory  hearings  have  already  been  held  by  the 
subcommittee  in  September  and  October,  1972.  As  the  Chair  noted  at 
the  outset  of  those  hearings,  the  newsmen's  privilege  issue  reflects  a 
conflict  between  two  vital  principles  underlying  our  democratic  sys- 
tem :  First,  that  Government  must  be  able  to  obtain  the  testimony  of 
its  citizens,  and  second,  that  the  flow  of  information  to  the  public 
should  not  be  cut  off  as  is  likely  to  occur  if  newsmen  can  no  longer  as- 
sure their  sources  that  information  given  in  confidence  will  be  with- 
held. It  is  persuasively  argued  that  vital  sources  of  information  would 
dry  up  to  the  detriment  of  the  public. 

With  the  sole  exception  of  the  Department  of  Justice,  witnesses  at 
the  hearings,  comprising  Members  of  Congress  and  representatives 
of  organizations,  and  so  forth,  favored  some  form  of  privilege.  In  the 
course  of  the  1972  hearings,  the  Chair  indicated  that  further  hearings 
would  be  held  early  in  the  93d  Congress. 

These  hearings,  now  underway,  will  improve  the  subcommittee's 
grasp  of  the  problem,  and  will  also  serve  to  disclose  any  significant 
developments  or  shifts  in  the  attitude  and  emphasis  of  earlier  witnesses 
and  their  organizations. 

(1) 


The  principal  issues  confronting  the  subcommittee  are :  Shall  Con- 
gress enact  a  newsmen's  privilege?  If  a  privilege  is  to  be  enacted, 
shall  it  be  absolute  or  qualified  and  if  qualified  in  what  respect?  And 
should  its  application  be  confined  to  Federal  proceedings  or  should 
it  also  bind  the  States?  And  who  shall  be  eligible  for  the  privilege? 
Those  are  the  ma j or  questions.  There  are  others  as  well. 

At  this  time  28  newsmen's  privilege  measures  involving  over  100 
Membere  of  the  House,  the  number  rises  almost  daily,  authors  and 
cosponsors  who  have  introduced  legislation  in  this  field.  These  include 
H.R.  2002  introduced  by  our  subcommittee  colleague,  Mr.  Danielson  of 
California,  and  H.R.  1263  and  H.R.  2187,  both  introduced  by  our 
Judiciary  Coromittee  colleague,  Mr.  Waldie,  also  of  California.  The 
bills  are  at  the  Members'  desks  and  copies  will  be  placed  in  the  record. 
These  and  subsequently  introduced  bills  will  be  found  in  appendix  C. 

A  day  of  hearings  devoted  entirely  to  congressional  witnesses  was 
originally  scheduled  for  last  Thursday,  but  had  to  be  postponed  and 
will  be  rescheduled  later  in  the  month. 

The  Chair  now  offers  for  inclusion  in  the  record  and  insertion  in 
the  appendix  to  the  hearings  the  following  items  which  are  at  the 
Member's  desks: 

1.  A  letter  from  the  Honorable  Roger  W.  Cramton,  Assistant  At- 
torney General,  Office  of  Legal  Counsel,  to  the  Chair,  dated  October  5, 
1972,  and  attaching  a  Justice  Department  memorandum  smnmariz- 
ing  the  actions  of  the  Department  with  regard  to  requests  for  the  is- 
suance of  subpenas  to  newsmen  since  the  issuance  of  the  1970  guidelines. 

(p.  578) 

2.  A  brief  prepared  by  Irwin  Karp,  Esq.,  counsel  to  the  Authors 
League  of  America,  Inc.,  dated  January  11,  1973,  and  addressed  to 
the  Chair,  supporting  the  authority  of  Congress  to  enact  free  flow  of  in- 
formation legislation  preventing  States  from  compelling  disclosure  of 
confidential  sources  of  information,  (p.  583) 

At  this  time,  I  would  like  to  yield  to  my  distinguished  colleague,  who 
is  one  of  the  few  subcommittee  holdovers  from  the  last  Congress,  the 
gentleman  from  Illinois,  Tom  Railsback. 

TESTIMONY  OF  HON.  THOMAS  RAILSBACK,  A  U.S.  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OP  ILLINOIS 

Mr.  Railsback.  Mr.  Chairman,  I  want  to  commend  jou  for  sched- 
uling these  hearings  so  early  and  I  want  to  say  that  I  think  this  is  one 
of  the  most  important  matters  that  will  probably  come  before  the 
Judiciary  Committee. 

I  am  particularly  pleased  that  our  chairman,  Mr.  Rodino,  of  New 
Jersey,  is  our  first  witness  at  these  hearings. 

I  want  to  say,  too,  that  the  issue  as  I  see  it  is  one  of  conflicting  con- 
stitutional rights.  On  the  one  hand^  there  is  the  right  and  responsi- 
bility of  the  Government  to  maintain  fair  and  effective  law  enforce- 
ment aimed  at  providing  protection  and  security  for  the  people  and 
their  property,  coupled  with  the  right  of  the  judiciary  to  elicit  facts 
necessary  for  the  fair  administration  of  justice.  The  capacity  to  in- 
vestigate truth  in  civil  and  criminal  proceedings  is  paramount  in  our 
legal  system.  Justice  is  not  an  abstract  theory.  A  journalist  may  have 
information  which  could  convict  a  criminal  or  which  could  exonerate 
an  innocent  suspect.  On  the  other  hand,  there  is  the  right  of  the  press 


to  gather  and  publish  information  and  opinion  as  it  sees  fit.  A  free  and 
independent  press  is  vital  to  our  system  of  government  as  is  the  pub- 
lic interest  in  the  free  flow  of  news  so  that  there  may  be  an  informed 
citizenry. 

There  are  a  number  of  bills  presently  pending  before  this  sub- 
committee which  would  have  the  effect  of  protecting  a  journalist's 
sources  of  information.  Some  bills  protect  newsmen  from  having 
to  make  any  disclosure  as  to  their  sources  or  disclosure  of  any  in- 
formation received  in  their  professional  capacity  as  a  reporter  with 
the  sole  exception  being  in  libel  actions.  During  5  days  of  public 
hearings  on  similar  bills  held  last  fall  by  this  subcommittee,  the  evi- 
dence to  sustain  the  need  for  an  absolute  privilege  was  sorely  lacking 
and  maybe  even  nonexistent. 

Some  bills  distinguish  between  the  applicability  of  a  privilege  in 
civil  actions  and  a  privilege  in  criminal  actions.  Is  the  pubic  interest 
different  in  either  case  ? 

Some  bills  limit  the  applicability  of  the  privilege,  be  it  absolute 
or  qualified,  to  Federal  proceedings  but  yet  provide  an  exemption  in 
libel  actions,  when  in  fact  there  is  no  Federal  action  for  libel,  aside 
from  the  District  of  Columbia.  The  effect  of  such  a  provision  would 
be  to  preempt  a  State  law  which  might  provide  for  an  absolute  or 
qualified  privilege  when  the  author  never  intended  it  to  apply  to  the 
States  at  all,  let  alone  preempt  and  make  void  an  already  existing  local 
newsmen's  privilege. 

Other  bills  are  applicable  to  both  Federal  and  State  Government 
and  pose  a  constitutional  law  question  as  to  congressional  authority 
to  impose  upon  the  States  a  Federal  law  which  the  U.S.  Supreme 
Court  has  indicated  is  not  bottomed  in  the  first  amendment. 

There  are  other  difficult  questions  that  must  be  resolved  before  any 
legislation  is  forthcoming,  such  as  whether  the  information  protected 
should  be  "any  information"  or  only  "confidential  information." 
Whether  the  grant  of  a  privilege  should  be  extended  to  any  and  all 
publications  because  to  afford  such  a  privilege  to  some  organs  of  com- 
munications but  not  to  others  may  be  a  discriminatory  classification 
in  violation  of  the  equal  protection  clause. 

The  solution  to  these  rights  in  conflict  must  serve  justice  without 
weakening  the  first  amendment's  guarantee  of  freedom  of  the  press. 
This  is  what  we  are  about  here  this  morning  and  I  hope  we  can  build 
a  record  during  these  hearings  that  will  provide  the  basis  upon  which 
we  can  act  in  the  near  future. 

Mr.  Kastenmeier.  I  thank  you,  Mr.  Eailsback. 

Now,  it  is  an  honor  and  a  privilege  for  me  to  welcome  to  this  sub- 
committee the  chairman  of  the  Judiciary  Committee,  our  friend  of 
many  years  who,  as  a  proponent  of  the  privilege  comes  as  our  first 
witness.  I  am  pleased  to  welcome  the  Honorable  Peter  Eodino,  chair- 
man of  the  Judiciary  Committee. 

TESTIMONY  OF  HON.  PETER  W.  RODINO,  JR.,  CHAIRMAN,  HOUSE 
COMMITTEE  ON  THE  JUDICIARY 

Chairman  Rodino.  Thank  you  very  much,  Mr.  Chairman.  Mr. 
Chairnian  and  members  of  Subcommittee  No.  3,  I  appreciate  the  op- 
portunity of  appearing  before  you  in  support  of  urgently  needed 


Federal  legislation  that  will  provide  a  statutory  shield  for  newsmen 
and  will,  in  this  way,  implement  and  support  the  first  amendment 
guarantee  of  freedom  of  the  press. 

I  recognize  that  the  subject  involves  many  complex  legal  details 
and  I  would  not  attempt  to  influence  the  subcommittee  as  to  these. 
But  I  am  convinced  that  early  enactment  of  an  effective  shield  law  is 
a  must  for  the  93d  Congress. 

Reporters  and  other  newsmen  are  being  increasingly  subjected  to 
fishing  expeditions  under  threat  of  jail  if  they  persist  in  honoring 
their  commitments,  and  decline  to  identify  their  source.  Indeed,  it  has 
been  charged  that  the  news  media  are  being  forced  to  serve  as  an  inves- 
tigative arm  of  the  Government. 

Last  June,  in  a  5-4  decision  {Branzhurg  v,  Hayes)  the  Supreme 
Court  surprised  many  by  holding  that  the  first  amendment  to  the 
Federal  Constitution  does  not  afford  newsmen  the  privilege  of  refusing 
to  disclose  confidential  information  or  its  source.  I  know  that  prior 
to  the  Branzhurg  decision  there  had  been  a  broad  assumption  that 
newsmen  would  not  be  required  to  make  such  disclosure. 

One  of  the  apparent  consquences  of  the  Branzhurg  decision  is  that 
an  increasing  number  of  commitments  for  contempt  have  been  issued 
against  newsmen  who  refused  to  answer  questions  concerning  the 
source  and  contents  of  communications  received  by  them  in  the  course 
of  their  journalistic  activities. 

For  example:  Paul  Branzhurg  faces  a  6-month  jail  sentence  if  he 
should  return  to  Kentucky ;  John  Lawrence  of  the  Los  Angeles  Times 
spent  several  hours  in  jail  for  refusing  to  deliver  confidential  tapes 
involved  in  the  Watergate  case;  William  T.  Farr  was  confined  for 
refusing  to  tell  the  judge  the  source  of  a  statement  involved  in  the 
Manson  murder  case ;  Peter  Bridge,  from  my  own  State  of  New  Jersey, 
was  likewise  imprisoned  and  spent  20  days  in  jail  for  refusing  to 
divulge  information  received  by  him  in  the  course  of  reporter  activity. 
Bridge  was  only  freed  when  the  grand  jury  itself  was  finally  dissolved. 
There  are  many  more  examples  as  succeeding  witnesses  undoubtedly 
will  advise  you. 

The  issue  created  by  the  increasing  commitment  of  newsmen  is 
whether  the  public  shall  continue  to  have  the  benefit  of  the  disclosures 
made  to  reporters,  whether  for  background  or  else  for  publication 
under  promise  or  unspoken  assumption  of  confidentiality  as  to  source 
or  content,  or  both. 

If  the  courts  or  other  governmental  agencies  are  going  to  force 
reporters  to  divulge  such  information  on  threat  of  imprisonment  for 
refusal,  it  is  obvious  that  the  reporters  will  soon  lose  their  credibility. 
Their  sources  will  end  by  withholding  confidential  information 
because  the  reporters  will  no  longer  be  able  to  promise  or  practice 
confidentiality. 

On  the  other  hand,  there  are  those  who  challenge  the  idea  that 
newsmen,  uniquely,  should  be  able  to  determine  whether  or  not  the 
Government  shall  have  access  to  evidence  in  their  possession. 

This  gave  me  some  initial  concern,  but  on  mature  reflection  I  am 
personally  convinced  that  we  must  protect  the  newsgatherers  or  lose 
an  invaluable  source  of  public  information.  We  have  little  choice  but 
to  repose  confidence  in  the  media,  at  least  imtil  they  prove  themselves 
unworthy  of  it. 


As  Chairman  Kastenmeier  has  told  us,  the  Supreme  Court  has  not 
left  Congress  helpless  to  remedy  the  situation.  Indeed,  in  the  Branz- 
lurg  case  itself,  Mr.  Justice  White,  speaking  for  the  Court,  declared : 
At  the  Federal  level,  Congress  has  freedom  to  determine  whether  a  statutory 
newsman's  privilege  is  necessary  and  desirable  and  to  fashion  standards  and 
rules  as  narrow  or  broad  as  deemed  necessary  to  address  the  evil  discerned  and, 
equally  important,  to  refashion  those  rules  as  experience  from  time  to  time 
may  dictate  *  ♦  *."  .  •,      -r^  ,  .      /.  t     -• 

On  the  other  hand,  in  the  1972  hearings,  the  Department  of  Justice 
has  taken  the  position  that  no  legislation  is  needed;  that  guidelines 
promulgated  by  the  Department  in  1970  to  govern  the  application 
for  subpenas  addressed  to  newsmen  on  the  part  of  Federal  prosecu- 
tors afford  adequate  protection.  The  news  media,  however,  are  not 
satisfied  with  guidelines  that  by  their  very  terms  can  be  modified  or 
repealed  in  the  sole  discretion  of  the  Department.  It  is  difficult,  really, 
to  be  critical  of  this  skepticism. 

Nineteen  of  the  50  States,  including  my  own  State  of  New  Jersey, 
have  enacted  shield  laws  for  the  protection  of  journalists  who  wish 
to  preserve  the  confidentiality  of  communications  and  their  sources. 
A  number  of  these  State  laws  are  being  studied  in  an  attempt  to 
determine  their  adequacy.  The  New  Jersey  statute,  for  example, 
affords  a  basis  for  possible  concern.  Although  considered  to  be  a 
strong  law,  this  shield  legislation  was  ineffective  to  protect  Peter 
Bridge  of  the  now  defunct  Newark  News  whose  offense  was  refusing 
to  tell  a  county  grand  jury  whether  he  knew  more  than  he  had 
printed  about  a  local  housing  official's  charge  that  she  was  offered  a 
bribe. 

The  New  Jersey  privilege  is  absolute  in  terms,  but  will  be  re- 
garded as  waived  if  the  holder  has  contracted  with  anyone  not  to 
claim  it,  or  has  made  or  consented  to  disclosure  of  any  part  of  the 
privileged  matter.  Because  he  fell  afoul  of  this  condition,  news- 
man Bridge  was  imprisoned.  He  was  lucky  to  be  released  at  the 
termination  of  the  grand  jury. 

Just  recently,  the  New  Jersey  Legislature  enacted  an  amendment 
which,  I  am  informed,  would  prevent  a  repetition  of  the  Bridge 
case  and  which  is  awaiting  the  signature  of  the  Governor. 

From  the  printed  record  of  this  subcommittee's  1972  hearings,  it 
appears  that  while  media  organizations  were  imited  in  favor  of  the 
enactment  of  a  shield  law,  there  was  substantial  division  among 
these  organizations  as  to  whether  the  privilege  to  be  established  ought 
to  be  absolute  or  ought  to  be  subject  to  qualifications. 

Advocates  of  an  unqualified  privilege  expressed  the  concern  that  the 
enactment  of  any  qualifications  whatsoever  would  end  by  destroying 
the  privilege  and  its  values.  On  the  other  hand,  witnesses  favoring 
qualified  privilege  justify  their  position  by  reference  to  the  difficulty 
of  enacting  absolute  legislation. 

Because  incidents  resulting  in  the  incarceration  of  newsmen  since 
the  Branzburg  decision  have  largely  arisen  in  State  as  distinguished 
from  Federal  proceedings,  there  are  a  number  of  bills  that  raise  the 
question  whether  to  restrict  the  impact  of  shield  legislation  to  Fed- 
eral proceedings,  with  the  hope  that  the  States  will  treat  the  Federal 
enactment  as  a  guide  for  their  own  legislation,  or  whether  Congress 
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should,  m  protection  of  the  first  amendment  and  in  regulation  of 
interstate  commerce,  expressly  preempt  the  States. 

I  am  glad  to  learn  from  the  chairman's  remarks  that  the  subject  of 
constitutionality  of  preemptive  legislation  has  been  briefed  for  the 
subcommittee.  Of  course,  the  policy  question  must  also  be  faced,  that 
is,  whether  to  require  the  States  to  be  governed  in  this  regard  by  i 
Federal  edict. 

I  close  confident  that  the  subcommittee  will  provide  sound  solu- 
tions to  this  and  to  the  other  problems  that  beset  this  subject.  The  pub- 
lic must  be  confirmed  in  its  right  way  to  keep  informed.  This,  I 
think,  is  ever  present  in  our  minds  and  basic.  The  press  must  be 
freed  of  the  power  of  Government  to  harass  and  intimidate  it. 

The  subcommittee  merits  commendation  for  facing  this  problem 
squarely  and  promptly.  I  believe  that  time  is  of  the  essence  if  we  are 
to  preserve  our  free  press  values.  I  urge  the  subcommittee  to  proceed 
with  all  convenient  speed. 

Thank  you  for  hearing  me. 

Mr.  Kastenmeier.  I  thank  my  chairman  for  his  excellent  statement. 
In  response  to  this  call  for  action  from  the  subcommittee,  I  would 
think  that  during  the  month  of  March  we  ought  to  be  able  to  resolve 
the  question.  I  would  hope  so.  So  I  think  we  can  promise  the  chairman 
expeditious  treatment  of  the  subject. 

I  have  but  one  question,  really.  That  is,  as  to  the  choice  between  an 
absolute  privilege  and  a  qualified  privilege,  on  that  choice,  do  you 
have  any  recommendation  or  advice  for  the  subcommittee? 

Chairman  Rodino.  I  would  say  that  presently  I  have  not  concluded 
in  my  mind  and  I  feel  that  as  a  member  of  the  Judiciary  Committee, 
I  would  rather  listen  to  the  testimony  and  have  the  benefit  of  all  the 
testimony.  There  is  some  sentiment  that  causes  me  to  lean  in  one  direc- 
tion, yet  I  find  it  becomes  a  thicket,  the  question  of  absolute  privilege 
and  whether  it  can  be  a  really  absolute  privilege  and  the  qualified 
privilege,  how  we  should  qualify  it. 

This  is  one  of  the  vexing  problems  the  committee  has  to  wrestle  with. 
I  hope  that  the  people  who  are  expert  in  the  field  of  news  gathering 
who  will  present  the  various  problems  will  come  before  us. 

I  have  been  reading  newspapers  over  the  last  month  and  talking  with 
various  reporters  who  feel  very  strongly.  I  know  that  as  I  have  indi- 
cated in  my  statement  the  newspapermen's  association  is  divided  on 
this  as  well.  There  are  also  pragmatic  considerations.  Nevertheless,  I 
would  hope  that  the  committee  will  come  out  of  this  thicket  and  find 
this  kind  of  an  answer  and  at  least  consider  that  the  question  of  a  shield 
is  a  must.  Whether  it  is  qualified  to  a  limited  extent  or  not  is  a  question 
that  I  leave  to  the  consideration  and  judgment  and  wisdom  of  this 
subcommittee  to  report  to  the  full  committee  for  its  final  deliberations. 

Mr.  Kastenmaier,  Are  there  any  questions  of  the  chairman?  The 
gentleman  from  Illinois. 

Mr.  Railsback.  I  want  to  commend  you  for  your  statement  and  also 
for  your  answer  to  the  chairman's  question.  I  think  that  there  is  a 
great  deal  of  pressure  building  to  maybe  consider  a  step  that  would 
result  in  an  absolute  privilege,  yet  I  have  the  same  concerns  tliat  were 
expressed  by  the  chairman. 

In  other  words,  I  think  in  our  zeal  to  correct  a  wrong  that  perhaps 
we  are  inclined  to  overlook  the  other  side  of  the  storv  whicli  is  the 


right  in  either  a  criminal  or  civil  proceeding  for  a  judge  or  a  jury  to 
have  the  benefit  of  some  evidence  that  perhaps  would  not  be  available 
were  it  not  for  somebod}^  that  actually  observed  a  crime  or  recorded 
an  event  taking  place. 

I  appreciate  your  candor.  I  know  that  you  are  for  some  kind  of 
protection,  but  I  also  appreciate  that  you  also  believe  that  we  should 
proceed  slowly  in  hearing  both  sides  of  the  story. 

Chairman  Kodino.  I  have  read  the  gentleman's  previous  testimony 
before  this  committee.  I  knew  he  is  a  very  learned  lawyer.  He  has 
sat  on  the  bench  and  heard  many  of  these  questions.  I  know  his  deep 
concern  and  value  what  he  has  to  bring  to  this  committee. 

I  share  with  him  some  of  those  concerns.  However,  I  do  feel  that  in 
the  Branzburg  case  that  Justice  White  did  give  us  some  kind  of  a  guide- 
line that  when  the  Congress  does  act,  and  I  am  sure  that  it  will  act 
in  this  area,  that  experience  may  teach  us  to  go  in  certain  directions 
and  set  up  certain  standards.  Of  course,  I  think  this  is  a  power  that 
the  Congress  does  have  and  that  the  Congress  should  exercise  as  experi- 
ence develops  in  this  area. 

Mr.  Railsback.  Thank  you. 

Mr.  Kastenmeier.  On  behalf  of  the  subcommittee.  I  would  like  to 
thank  our  chairman  for  his  appearance  this  morning. 

Is  the  gentleman  from  Texas,  Mr.  Brooks  here  ? 

I  would  like  to  next  welcome  our  distinguished  colleague  from 
Texas,  the  Honorable  Jack  Brooks.  We  are  pleased  to  have  you  here 
with  us  this  morning. 

TESTIMONY  OF  HON.  JACK  BROOKS,  A  U.S.  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  TEXAS 

Mr,  Brooks.  Thank  you  very  much.  I  will  speak  briefly.  I  will 
introduce  a  bill  today.  You  have  my  statement  before  you. 

Mr .  Chairman,  democracy  and  self-government  are  endangered 
when  the  public  no  longer  has  free  access  to  current  information. 

The  public  depends  each  day  on  many  sources  to  provide  us  with 
the  facts  we  need  to  make  the  decisions  which  shape  the  destiny  of 
our  Nation.  The  fomiders  of  our  Nation  clearly  recognized  this  when 
they  provided  in  the  Constitution  for  freedom  of  the  press.  They  made 
it  very  clear  that  the  people  of  the  United  States  were  giving  to  no 
person  or  Government  office,  including  the  Congress,  the  courts,  or 
the  Executive,  the  power  to  infringe  on  their  right  to  the  free  flow  of 
information. 

Nevertheless,  restraints  on  the  flow  of  information  from  the  news 
media  have  arisen  in  recent  days.  Intimidation  and  the  threat  of 
incarceration  can  be  as  serious  a  restraint  on  freedom  of  the  press  as 
censorship. 

The  news  media  has  an  obligation  to  provide  the  public  with  a  full 
and  accurate  account  of  events.  The  press  can  function  properly  only 
if  it  is  free  throughout  the  range  of  activities  leading  to  the  publica- 
tion of  the  news.  This  encompasses  the  gathering,  collecting,  editing, 
and  publishing  of  the  pertinent  information.  The  ability  of  the  press 
to  fulfill  its  obligation  is  severely  impeded  if  courts  and  other  Grovern- 
ment  entities  are  allowed  to  compel  persons  engaged  in  gathering  and 
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publicly  disseminating  news  to  reveal  their  sources  of  information 
and  their  source  data. 

Personally,  I  find  ample  protection  from  governmental  intimidation 
in  the  first  amendment  to  the  Constitution.  However,  actions  recently 
taken  by  some  courts  and  other  governmental  bodies.  State  and  Fed- 
eral, have  created  sufficient  doubt  about  the  extent  of  freedom  of  the 
press  as  to  create  an  unacceptable  limitation  on  the  free  exercise  of 
that  freedom. 

For  this  reason,  I  am  today  introducing  a  bill  through  which  Con- 
gress would  reaffirm  its  conviction  that  freedom  of  the  press  is  a  sacred 
and  vital  part  of  free  self-government,  and  that  we  do  not  intend 
to  allow  this  freedom  to  be  meddled  with  or  chiseled  away.  My  bill  is 
short  and  to  the  point.  It  reads : 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  no  person  shall  be  required  to  disclose 
any  information,  or  the  source  thereof,  directly  received  or  obtained  by  him  in 
the  process  of  gathering  or  the  presentation  of  news  or  other  information  in- 
tended solely  for  public  dissemination  or  distribution  unless  overwhelming  evi- 
dence shows  that  refusal  to  disclose  the  information  or  its  source  would  adverse- 
ly affect  the  public  safety  to  a  substantial  degree. 

My  bill  is  intentionally  simple  and  concise.  I  have  made  no  attempt 
to  define  any  particular  group  of  people  to  Avhom  it  would  apply  or 
any  specific  activities  to  which  it  would  apply.  The  reason  for  this  is 
clear.  The  legislation  is,  in  essence,  a  restatement  to  clarify  a  constitu- 
tional freedom  which  applies  to  all  people  engaged  in  communicating 
information  to  the  public.  Any  attempt  to  define  a  select  group  of 
people  who  would  be  entitled  to  a  special  consideration  is  unnecessary. 

The  purpose  of  my  bill  is  to  protect  the  concept  of  the  public's  right 
to  freely  obtain  information.  Any  delineation  of  the  people  to  whom 
the  public  must  look  for  that  information  imposes  an  unacceptable 
limitation.  The  Constitution  did  not  confine  freedom  of  the  press  to 
any  particular  group  of  people. 

The  issue  before  the  Congress  is  the  protection  of  the  right  of  the 
public  to  the  free  flow  of  information.  I  would  hope  that  the  commit- 
tee would  adopt  a  bill  that  provides  coverage  as  broad  as  the  Constitu- 
tion intended  and  as  is  necessary  to  the  continued  existence  of  self- 
government  here  in  the  United  States.  I  believe  my  bill  coincides  with 
that  broad  definition  of  freedom  of  the  press  and  will  provide  ample 
protection  against  further  encroachments  by  misguided  Government 
officials. 

I  want  to  thank  the  committee  for  its  consideration.  If  I  could 
answer  any  questions,  I  am  a  former  newspaperman  turned  lawyer  so 
if  there  is  anything  I  can  do  to  help,  I  would  be  glad  to.  Thank  you. 

Mr.  E^ASTENMEiER.  The  committee  thanks  you  for  a  fine  statement 
and  also  anticipates  that  your  bill  will  aid  the  committee  because  it 
clearly  will  be  one  of  the  central  bills  we  shall  consider.  Obviously,  it 
contains  the  concepts  that  we  have  talked  about  in  other  connections. 
Does  any  of  my  colleagues  have  any  questions  ? 

The  gentleman  from  California,  Mr.  Danielson. 

Mr.  Danielson.  I  want  to  thank  you,  Mr.  Brooks,  for  raising  a  couple 
of  new  questions.  One  is  having  it  apply  to  everyone  rather  than  just 
persons  defined  as  newsmen,  whatever  that  is.  As  more  and  more  of 
this  information  comes  before  us,  I  think  we  are  going  to  realize  that 
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this  is  a  more  and  more  complex  issue.  I  think  it  behooves  us  all  to 
adopt  the  attitude  that  nobody  is  mad  at  anybody.  It  is  like  looking 
for  a  cure  for  cancer.  We  all  want  to  do  it  but  haven't  found  out  how  to 
do  it  yet.  I  appreciate  your  statement  here. 

Mr.  E^ASTENMEiER.  Any  other  questions?  The  gentleman  from  Maine, 
Mr.  Cohen. 

Mr.  Cohen.  You  use  the  words  "overwhelming  evidence"  in  your 
bill.  I  am  wondering  from  your  point  of  view  whether  you  are  looking 
for  the  court  to  apply  the  "clear  and  convincing"  evidence  test,  or  a  test 
like  "beyond  a  reasonable  doubt"  type  of  thing  ?  I  am  not  familiar  with 
the  "overwhelming  evidence"  concept. 

Mr.  Brooks.  The  former,  essentially,  yes. 

Mr.  Kastenmeier.  If  there  are  no  other  questions,  I  would  like  to 
thank  our  colleague  for  appearing  before  us  this  morning. 

Mr.  Brooks.  Thank  you. 

Mr.  Kastenmeier.  Next  the  Chair  would  like  to  call,  if  he  has  ar- 
rived in  Washington,  I  know  he  was  delayed,  our  next  witness,  Mr. 
Earl  Caldwell. 

I  understand  Mr.  Caldwell  is  not  here  yet.  We  will  hear  him  later  in 
the  morning. 

Next  the  Chair  would  like  to  call  Prof.  Benno  Schmidt  of  the  Co- 
lumbia Law  School,  who  will  testify  this  morning  on  behalf  of  the 
Association  of  the  Bar  of  the  City  of  New  York. 

You  are  indeed  welcome. 

TESTIMONY  OF  PEOF.  BENNO  C.  SCHMIDT,  JR.,  COLUMBIA  LAW 
SCHOOL,  ON  BEHALF  OF  THE  ASSOCIATION  OF  THE  BAR  OF  THE 
CITY  OF  NEW  YORK 

Prof.  Schmidt.  Thank  you,  Mr.  Chairman. 

I  should  say  a  word  at  the  outset  about  the  capacity  in  which  I 
appear.  I  appear  as  a  member  of  the  Association  of  the  Bar  of  the 
City  of  New  York  which  has  already  submitted  to  the  subcommittee 
a  statement  of  our  views  on  the  question  of  legislation  to  create  a 
journalist's  privilege. 

I  would  like  to  try  to  summarize  for  you  the  major  conclusions 
that  the  association  has  reached  with  respect  to  journalism  privilege 
and  then  try  to  answer  any  questions  that  you  have  about  our  position. 

If  I  may  begin  without  conclusion:  after  reviewing  the  constitu- 
tional and  policy  issues  that  are  posed,  we  have  concluded  that  creation 
of  a  journalist's  privilege  by  Federal  legislation  is  authorized  by 
the  Constitution  and  that  enactment  of  legislation  to  protect  reporters 
would  advance  the  fundamental  values  inherent  in  freedom  of  the 
press  without  unduly  hampering  the  legitimate  interest  of  law 
enforcement. 

We  see  the  matter,  however,  as  one  of  balancing  legitimate  inter- 
ests, and,  therefore,  we  suggest  that  a  statutory  privilege  be  qualified, 
that  it  be  invokable  only  by  professional  journalists  clearly  definable 
as  such,  and  in  certain  carefully  defined  instances  that  the  privilege 
give  way  to  investigative  needs  of  special  urgency. 

I  would  like  first  to  speak  to  some  of  the  constitutional  issues  that 
the  Chair  mentioned,  and  Mr.  Eailsback  mentioned,  at  the  outset  of  the 
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hearings.  We  believe  that  the  Congress  is  entirely  free  to  enact  a  jour- 
nalist's privilege  measure  that  meets  whatever  the  Congress  regards  as 
desirable  policy  in  this  area. 

It  seems  to  us  first  that  there  can  be  no  doubt  that  the  Constitution 
authorizes  Congress  to  enact  a  privilege  that  would  apply  against 
States  as  well  as  against  the  Federal  Government.  There  are  two  con- 
stitutional grounds  for  Federal  legislation  that  would  have  this  effect. 

First,  we  believe  the  commerce  clause  imq[uestionably  gives  Congress 
the  right  to  enliance  the  flow  of  information.  News  media  have  been 
held  repeatedly  by  the  courts  to  be  engaged  in  interstate  commerce  for 
purposes  of  congressional  regulation. 

There  are  many  statutes  by  which  Congress  has  legislated  with  re- 
spect to  print  and  broadcast  media  on  the  theory  that  they  are  in 
interstate  commerce. 

It  seems  to  us  there  is  no  doubt  that  Congress  can  pass  a  statute 
which  could  prevent  what  in  effect  would  be  regarded  as  State  inter- 
ference with  the  free  flow  of  news  in  interstate  commerce. 

The  second  constitutional  basis  for  legislation  is  a  bit  more  uncer- 
tain, but  nonetheless  seems  to  be  an  appropriate  basis.  I  refer  to  Con- 
gress' power  under  section  5  of  the  14th  amendment.  The  Supreme 
Court  has  as  yet  not  clearly  defined  the  full  reach  of  this  power,  but 
I  believe  it  is  reasonable  to  assume  that  when  Congress  acts  to  enhance 
the  values  of  the  first  amendment  it  may,  under  authority  of  section  5, 
displace  State  law  which  it  regards  as  contrary  to  those  values. 

The  Supreme  Court's  decision  in  Branzburg  is  not  inconsistent  with 
such  congressional  power.  "Wliat  the  Court  held  there,  as  I  understand 
it,  is  that  the  factual  question  of  the  extent  to  which  compulsory  dis- 
closure prevents  the  free  flow  of  information  was  uncertain  in  the 
Court's  mind,  and  therefore,  balanced  against  the  unquestioned  social 
value  of  grand  jury  investigative  processes  and  the  like,  the  Court 
declined  to  advance  the  flow  of  information  value  at  the  expense  of 
the  investigative  values. 

Congress,  on  the  other  hand,  has  quite  different  investigative  and, 
indeed,  intuitive  capacities.  If  Congress  concludes  on  the  empirical 
question  that  compulsory  disclosure  of  newsmen's  confidential  sources 
does  significantly  reduce  the  free  flow  of  information,  it  should  be 
free  to  adopt  a  conclusion  different  from  that  of  the  Court,  under 
section  5  of  the  14th  amendment. 

So  both  under  the  commerce  power  and  under  the  section  5  enforce- 
ment power,  I  believe  it  is  clear  that  Congress  can  enact  legislation 
that  affects  not  only  Federal  investigative  processes,  but  also  State 
processes. 

The  question  of  policy,  of  course,  remains,  but  I  think  Congress  is 
constitutionally  free  to  do  what  it  wishes  in  this  respect. 

There  is  another  constitutional  issue  that  is  often  mentioned  in 
discussions  of  this  kind  of  legislation  to  which  I  would  like  to  speak 
briefly,  and  that  is  the  question  whether  any  constitutional  provisions, 
be  it  the  first  amendment  or  as  Mr.  Railsback  suggested,  the  equal 
protection  clause  of  the  14th  amendment,  impose  on  the  Congress  diffi- 
cult problems  of  definition  in  deciding  to  whom  the  privilege  ought 
to  be  accorded. 

It  is  clear  that  the  Supreme  Court  in  Branzburg  was  troubled  by 
this  problem  when  it  rejected  the  journalists'  claims.  Mr.  Justice 
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A^Tiite's  opinion  for  the  Court  noted  that  the  judicial  branch  would 
have  a  great  deal  of  difficulty  restricting  the  privilege  to  professional 
newsmen  or  any  other  occupational  category  in  view  of  the  fact  that 
the  first  amendment  protects  the  free  speech  of  all  of  us,  and  not  just 
the  rights  of  professional  journalists  or  authors. 

I  think  it  is  important  for  Congress  to  recognize  that  Justice  Wliite's 
concern  is  more  appropriately  directed  to  the  judicial  than  to  the  legis- 
lative branch. 

He  was  speaking  in  that  opinion,  as  I  understand  him,  of  a  consti- 
tutional newsmen's  privilege,  one  premised  on  the  first  amendment; 
he  Avas  not  speaking  of  a  legislative  privilege  passed  by  Congress 
under  either  its  commerce  power,  or  its  power  to  enforce  the  14:th 
amendment. 

The  courts  have  long  recognized  that  legislation  can  take  a  piece- 
meal approach  to  a  problem  of  general  significance.  A  statute  aimed 
at  a  problem  where  it  is  regarded  by  the  Congress  as  most  vulnerable 
and  most  in  need  of  legislation  protection  will  not  be,  in  my  view, 
rejected  by  the  courts  on  the  grounds  that  Congress  by  taking  the 
problem  where  it  sees  it  as  most  urgent,  has  not  included  within  the 
statutory  protection  certain  groups  that  might  be  able  to  make  some 
plausible  claim  to  the  same  sort  of  protection. 

The  court  in  Katzenibach  v.  Morgan^  a  leading  modern  case  concern- 
mg  Congress'  powers  under  section  5  of  the  14tli  amendment  expressly 
approved  a  piecemeal  legislative  classification  of  this  kind. 

So,  Congress,  in  my  view,  is  constitutionally  free  if  it  wishes  to  en- 
act a  privilege  which  is  applicable  to  the  States  as  well  as  to  the  Fed- 
eral Government  and  to  limit  its  application  to  whatever  groups  it 
regards  as  desirable  in  the  exercise  of  soimd  legislative  wisdom. 

Congress  will  not  be  held  by  the  courts  to  an  unreasonable  degree  of 
consistency.  Therefore,  the  problem  which  some  have  seen  in  this  area 
of  enacting  a  privilege  that  is  applicable  to  some  newsmen  but  not  to 
all  the  rest  of  us,  is,  I  believe,  a  policy  question  for  Congress  to  face  but 
not  a  constitutional  problem. 

I  would  like  now  to  move  to  the  policy  questions  that  I  believe 
journalists'  legislation  presents: 

First,  is  there  a  need  for  legislative  protection,  and  if  so,  should 
legislation  be  applicable  only  at  the  Federal  level  or  should  it  cover  the 
States  as  well  ? 

The  second  question  is,  if  a  privilege  is  warranted,  to  what  informa- 
tion should  it  attach  ? 

The  third  question  I  want  to  discuss  is  whether  a  privilege  ought  to 
defer  to  certain  special  investigative  needs. 

Finally,  I  would  like  to  say  a  few  words  about  who  in  our  view  ought 
to  be  able  to  claim  the  benefit  of  a  statutory  privilege. 

The  need  for  a  legislative  privilege  in  general  is  hard  for  me  to 
assess,  and  I  don't  want  to  say  very  many  words  about  that. 

The  only  empirical  study  that  I  know  of  that  has  been  undertaken 
so  far  is  the  excellent  one  by  Professor  Blasi  of  the  University  of 
Michigan  Law  School.  As  I  read  his  study,  he  does  confirm  that  prom- 
ises of  confidentiality  are  very  frequently  used  by  journalists  in  investi- 
gative reporting  of  various  kinds.  He  surveyed  almost  1,000  working 
journalists  in  all  kinds  of  media,  and  he  found  very  heavy  reliance 
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on  promises  of  confidentiality,  particularly  among  more  experienced 
reporters.  Interestingly,  stories  of  Government  operations  involve  the 
heaviest  use  of  promises  of  confidentiality  with  something  over  one- 
third  of  the  stories  written  said  to  have  been  affected  by  promises  of 
confidentiality. 

I  believe  it  is  clear  from  the  Blasi  study,  and  clear  from  what  we 
know  of  the  extent  to  which  newsmen  increasingly  have  been  subjected 
to  incarceration  for  refusing  to  disclose  confidential  sources,  that 
journalists  regard  this  matter  as  of  the  utmost  importance. 

If  that  is  so,  I  suspect  it  is  also  the  case  that  persons  who  might  be 
sources  of  information  for  journalists,  if  journalists  could  provide 
them  with  i^romises  of  confidentiality,  also  have  been  affected  by  the 
great  publicity  that  was  given  to  the  Supreme  Court's  Branzburg  de- 
cision and  to  the  recent  instances  where  journalists  have  gone  to  jail. 

Thus,  I  believe  that  the  factual  case  for  legislation  has  been  amply 
met,  although  that  is  obviously  a  matter  for  your  judgment  and  one  in 
which  I  cannot  add  very  much.  I  would  prefer  to  move,  if  I  may,  to 
some  of  the  other  questions  that  involve  what  scope  the  privilege  should 
take  on  the  assumption  that  some  form  of  legislative  privilege  is 
authorized. 

I  do  think  the  greatest  need  is  at  the  State  level  rather  than  at  the 
Federal  level  at  this  time.  The  Justice  Department  has  issued  guide- 
lines in  the  last  couple  of  years  which,  as  I  understand  them,  have  by 
and  large  been  administered  in  a  fair  way  and  in  a  way  which  is  sensi- 
tive to  the  needs  of  journalists  to  be  able  to  give  reliable  promises  of 
confidentiality. 

There  have  been  some  few  Federal  subpenas  since  those  guidelines 
were  promulgated.  While  I  do  not  have  detailed  information  about 
these  subpenas,  I  assume  from  the  fact  that  I  know  of  no  instance 
where  a  Justice  Department  subpena  has  been  challenged  as  abusive 
since  the  guidelines  were  invoked,  that  at  the  Federal  level  at  this  time 
the  need  for  legislation  is  perhaps  not  urgent. 

At  the  same  time,  there  are  some  very  valuable  purposes  that  would 
be  served  by  Federal  legislation  at  this  time. 

It  has  been  pointed  out  by  others  before  this  committee  that  the 
guidelines  can  be  withdrawn  and  revoked  by  the  Attorney  General. 
Even  if  that  is  unlikely,  it  is  certainly  clear  that  the  guidelines  are 
flexible  and  give  ample  room  for  varying  administrative  approaches. 

The  same  guidelines  that  in  the  hands  of  one  Attorney  General  are 
used  with  sensitivity  to  the  needs  of  the  press,  in  other  hands  might 
be  used  less  wisely.  So,  it  seems  to  me  that  legislation  at  the  Federal 
level  would  give  journalists  a  degree  of  security  which  the  guidelines 
do  not  presently  afford. 

Furthermore,  the  guidelines,  as  I  understand  them,  do  not  deal  at 
all  with  administrative  subpenas  or  with  legislative  subpenas. 

In  those  two  areas,  there  is  ample  opportunity  for  subpenas  tliat 
would  interfere  with  newsmen's  information  gathering  capacity.  So, 
while  I  would  say  that  the  need  at  the  Federal  level  is  not  greatly 
urgent.  I  do  believe  that  several  useful  purposes  would  be  served  by 
legislation. 

With  respect  to  the  States,  however,  I  think  it  can  be  fairly  said 
that  the  need  is  urgent,  and  I  believe  the  most  compelling  need  which 
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Federal  legislation  could  meet  at  this  time  is  to  provide  a  national 
and  a  uniform  standard  which  people  could  understand  and  which 
would  protect  journalists  in  every  State. 

All  but  one  of  the  recent  publicized  instances  in  which  newsmen 
have  been  threatened  with  or  actually  put  in  jail  for  refusing  to  dis- 
close confidential  information  have  involved  State  investigative 
processes. 

'\Yhile  some  20  States,  I  believe,  have  passed  State  laws  that  would 
protect  newsmen,  even  in  those  States  it  appears  that  State  judges  are 
extremely  adept  at  finding  loopholes  in  State  statutes  which  would 
seem  on  their  face  to  protect  journalists.  And,  of  course,  in  those  30 
States  where  no  statutory  protection  exists  at  all,  journalists  are  com- 
pletely subject  to  the  investigative  decisions  of  prosecutors,  State 
legislative  bodies  and  others  who  have  the  subpena  power  at  the  State 

level.  •  1     • 

So,  I  believe  the  most  valuable  purpose  that  Federal  legislation 
could  serve  would  be  to  provide  a  set  of  statutory  protections  that 
would  be  uniform  and  nationwide  in  their  application  and  would  dis- 
place contrary  State  laws. 

Now,  the  States  should,  of  course,  be  free  to  accord  greater  protec- 
tion if  they  desired.  If  Congi'ess  should  decide  to  enact  a  qualified 
privilege  and  some  States  should  wish  to  give  a  newsman  greater  pro- 
tection there  is,  of  course,  no  reason  why  that  kind  of  State  legislation 
would  not  be  effective.  Congressional  legislation,  in  other  words,  should 
not  be  fully  preemptive  but  should,  in  effect,  set  minimum  national 
standards. 

Now,  if  I  may  move  briefly  to  the  heart  of  what  kind  of  statutory 
privilege  we  believe  is  warranted,  it  is  our  view  that  the  privilege 
should  protect  information  that  a  reporter  receives  in  confidence  and 
not  information  received  otherwise. 

No  serious  case  for  privilege  can  be  made  where  a  reporter  engages 
in  his  private  capacity  in  conduct  that  is  relevant  to  either  a  civil 
or  a  criminal  case.  The  harder  question  is  whether  a  reporter  ought  to 
be  able  to  invoke  a  privilege  as  to  facts  that  he  has  observed  in  his 
journalistic  capacity  but  not  as  a  result  of  promises  of  confidentiality. 
For  example,  if  a  reporter  covers  a  street  demonstration  that  turns 
out  to  involve  law  breaking  or  other  activities  that  are  of  interest  to 
law  enforcement  officials,  the  question  whether  that  reporter's  eye- 
witness observation  of  that  public  event  should  be  subject  to  compul- 
sory process  is  not  an  easy  one.  On  balance,  we  believe  the  interest  in 
investigation  should  be  predominant  in  those  circumstances. 

We  base  this  conclusion  on  two  reasons :  First,  the  reporter's  eye- 
witness observances  are  likely  to  be  of  very  great  value  to  investiga- 
tive officials.  At  the  same  time,  requiring  a  reporter  to  testify  about 
events  of  that  sort  can,  it  seems  to  me,  impede  his  ability  to  get  such 
stories  but  not  in  the  nature  of  things  completely  eliminate  that 
ability. 

There  have  been  instances  where,  as  I  understand  it,  television 
cameramen  have  had  equipment  smashed  and  personal  threats  and 
the  like  against  them  in  their  coverage  of  public  events. 

If  they  can  be  subpenaed  to  testify,  it  is  true  that  some  harassment 
of  this  kind  is  to  be  expected.  But,  I  believe,  unlike  the  confidential 
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information  problem,  requiring  a  reporter  to  testify  about  matter 
seen  in  public  cannot  in  the  nature  of  things  destroy  his  capability 
to  cover  public  events. 

Confidential  information,  however,  presents  a  different  problem. 
The  assumption  there  is  that  unless  a  reporter  can  promise  a  source 
that  he  will  not  disclose  either  the  name  of  the  source  or  some  of  the 
information  given  that  the  sources  will  dry  up,  that  the  reporter  will 
never  get  the  story  in  the  first  place. 

So,  it  seems  to  me  that  the  case  for  privilege  is  strongest  with  re- 
spect to  confidential  information  gathered  by  journalists  and  at  the 
same  time,  that  this  kind  of  information  is  usually  less  probative  than 
eyewitness  observances. 

So,  in  our  view,  the  heart  of  a  statutory  privilege  ought  to  be  pro- 
tection of  the  identification  of  confidential  sources  or  of  any  in- 
formation that  is  received  by  a  reporter  in  confidence. 

Now,  we  would  go  a  bit  farther  to  qualify  the  privilege  even  with  re- 
spect to  confidential  sources  and  information.  A  number  of  the  bills 
that  are  before  you  provide  that  in  some  exceptional  circumstances,  a 
journalist's  privilege  ought  to  be  overcome  by  an  investigative  need 
that  is  especially  compelling. 

We  are  in  agreement  with  that  general  approach  to  the  matter.  We 
would  not,  however,  as  some  bills  do,  attempt  to  state  generally  what 
kind  of  investigative  need  ought  to  overcome  the  privilege. 

One  bill,  for  example,  would  allow  the  privilege  to  be  overriden 
if  a  prosecutor  or  other  investigative  official  can  demonstrate  a  "com- 
pelling and  overriding  national  interest  in  the  information."  This  is 
the  right  idea,  but  a  general  standard  will  not  give  journalists  the 
reliable  protection  that  they  need. 

The  Supreme  Court  in  BranzbuTg  rejected  the  idea  that  the  first 
amendment  implicitly  should  impose  such  a  decisionmaking  responsi- 
bility on  the  courts. 

You  may  rule  that  Justice  White  felt  it  was  inappropriate  for 
courts  to  decide  whether  one  criminal  statute  presented  a  more  com- 
pelling investigative  need  than  another. 

I  believe  Congress  can  and  should  try  to  define  particularly  those 
kinds  of  investigative  needs  that  should  overcome  a  protection  to  a 
reporter's  confidential  sources.  The  ones  that  seem  to  us  to  fall  in  that 
category  are  as  follows :  In  civil  cases  only  one  exception  as  we  see  it : 
Where  a  reporter  or  a  publication  is  sued  for  libel  and  tries  to  rely 
on  a  confidential  source  as  the  basis  for  making  a  defense  of  truth  or 
defense  of  carefulness  in  writing  a  story. 

Under  current  constitutional  rules  governing  libel  suits  of  this  kind 
I  think  if  a  reporter  could  claim  a  privilege  in  such  cases,  he  could 
effectively  make  impossible  the  recovery  of  any  libel  judgments.  We 
do  not  believe  that  privilege  legislation  ought  to  further  insulate  the 
press  from  civil  liability  for  libel. 

This  is  the  only  area  of  civil  litigation  in  which  we  think  the 
privilege  should  not  apply. 

As  for  investigations  with  respect  to  future,  planned  crimes,  we 
believe  there  are  certain  special  cases  that  are  justifiable  exceptions  to 
the  privilege.  One  bill  introduced  in  the  last  Congress  mentioned  "for- 
eign aggression"  and  "espionage"  as  appropriate  cases  for  overriding 
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the  privilege,  and  we  believe  that  those  would  be  acceptable  exceptions 
if  the  legislation  makes  clear  that  by  espionage  is  meant  the  tradi- 
tional conception  of  clandestine  transmission  of  information  and  not 
the  kind  of  dissemination  of  Government  secrets  that  is  at  issue  now  in 
prosecutions  under  some  of  the  espionage  statutes. 

A  threat  to  a  specific  human  life,  I  believe,  is  also  a  proper  exception 
for  overcoming  a  privilege. 

As  to  investigations  of  past  crimes,  the  issue  is  much  more  difficult 
and  is  one  of  weighing  the  values  of  investigation  and  solution  of  cer- 
tain kinds  of  crimes  against  the  values  of  free  dissemination  of  news. 
Our  suggestion  is  that  crimes  that  have  involved  loss  of  life  are  appro- 
priate occasions  for  overcoming  the  privilege. 

That  would  include,  of  course,  all  kinds  of  homicide  investigations. 
Certain  carefully  limited  other  crimes  which  involve  especially  high 
risk  to  life  might  also  be  included  by  Congress  as  exceptions  to  the 
privilege,  crimes  such  as  arson  of  an  occupied  building  or  skyjacking 
or  kidnapping,  and  there  may  be  others. 

We  would  urge  the  Congress,  however,  not  to  unduly  enlarge  the 
number  of  exceptions  to  the  privilege  lest  it  be  eroded  entirely.  In 
particular,  with  respect  to  crimes  involving  governmental  corruption 
or  the  operations  of  government  generally,  or  what  some  call  "vic- 
timless" crimes,  we  think  it  is  most  important  that  the  privilege  not  be 
overcome  because  those  are  two  areas  in  which  reporters  make  very 
heavy  use  of  confidential  information  and  where  it  seems  to  us  that 
the  value  of  public  knowledge  is  greater  than  any  investigative  need. 

Finally,  we  would  allow  the  privilege  to  be  overcome  at  the  criminal 
trial  stage  by  either  a  criminal  defendant  or  by  a  prosecutor  so  long 
as  either  one  can  demonstrate  to  the  judge  that  a  reporter  has  in- 
formation, received  in  confidence,  which  bears  on  evidence  that  is  not 
available  from  any  alternative  source.  We  think  that  judges  can 
take  steps  through  "in  camera"  determinations  to  protect  confiden- 
tiality in  those  cases. 

Mr.  Kastenmeier.  I  would  like  to  interrupt  at  this  point  rather  than 
have  the  thread  of  your  testimony  be  lost  with  a  question  at  the  end. 
On  this  point,  I  would  like  you  to  make  clear  whether  you  would  prefer 
a  statute  with  a  litany  of  all  these  exclusions  you  are  citing  or  whether 
some  general  language  such  as  you  started  to  offer  at  the  outset  such  as 
"overriding  national  interest"  or  some  general  language  without  spec- 
ifying precisely  these  various  exceptions  that  you  have  just  gone 
through. 

How  do  you  think  legislatively  it  would  be  preferred  to  be  handled  ? 

Prof.  Schmidt.  Mr.  Chairman,  I  think  it  would  be  preferable  if  Con- 
gress could  specify  in  careful  langxiage  the  particular  occasions  when 
the  privilege  would  be  overcome.  There  are  two  dangers  with  a  general 
exception.  One  is  that  such  an  exception  does  not  give  people  notice  as 
to  how  it  will  be  administered  in  the  future.  Therefore,  reporters  will 
not  know  in  what  circumstances  their  promises  of  confidentially  may 
be  overcome.  Of  course,  the  same  problem  exists  with  respect  to 
the  confidential  source  wlio  cannot  know  the  extent  of  statutory 
protection. 

The  other  problem  is  that  a  general  exception  puts,  I  think,  a  very 
difficult  burden  of  application  on  the  courts.  How  is  a  court  to  decide 
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whether  one  crime  presents  a  more  compelling  national  need  than 
another  ? 

I  suppose  it  is  easy  for  ns  to  imagine  simple  cases  that  might  fall 
on  either  side  of  that  line.  Espionage  is  not  the  same  as  possession  of 
marihuana.  But  in  the  middle,  a  court  would  have  an  extremely  hard 
time  in  administering  a  general  exception. 

By  the  same  taken,  I  think  it  is  possible  for  legislation  to  specify 
exceptions  without  becoming  a  lengthy  litany.  If  the  exceptions  are 
carefully  limited  to  the  kinds  of  situations  that  I  have  mentioned, 
which  are  essentially  three — foreign  aggression ;  espionage,  which  will 
very  rarely  come  up ;  and,  third,  crimes  involving  loss  of  life — it  seems 
to  me  that  those  are  specific  exceptions  which  the  courts  can  under- 
stand, which  the  people  can  understand  when  they  try  to  see  the  mean- 
ing of  the  statute,  and  which  does  not  impose  a  difficult  burden  on 
Congress. 

I  would  add  that  if  you  do  decide  that  it  is  appropriate  to  try  to 
list  specific  legislative  exceptions,  that  you  understand  the  need  for 
careful  definition  and  for  limiting  the  list  of  those  exceptions  so  that 
the  privilege  is  not  eroded. 

Mr.  Kastenmeier.  Yes,  I  don't  necessarily  quarrel  with  what  you 
have  indicated  that  your  choice  would  be.  I  would  only  suggest  that 
in  the  course  of  legislation  it  is  very  difficult  to  resist  arguments  so 
that  half  of  title  18  of  the  code  gets  to  be  put  in,  kidnaping,  et  cetera. 
You  get  to  the  point  where  the  exceptions  are  so  many  that  it  becomes 
difficult  to  administer  and  it  seems  to  hold  less  promise  for  those  who 
seek  a  meaningful  privilege. 

Prof.  Schmidt.  Yes,  I  agree  with  you,  Mr.  Chairman,  that  that  sort 
of  pressure  ought  to  be  resisted.  If  the  choice  is  between  a  bill  that 
would,  as  you  say,  incorporate  half  of  title  18  and,  on  the  other  hand, 
one  that  would  invoke  an  absolute  protection,  I  believe  I  would  favor 
the  absolute  protection. 

My  view  is  that  it  ought  to  be  within  your  capacity  to  define  cer- 
tain careful  and  limited  exceptions  not  in  the  form  of  a  general  ex- 
ception but  a  narrow  listing,  organized  around  the  homicide  concep- 
tion. A  lot  of  provisions  of  title  18  have  nothing  to  do  with  the  crimes 
of  homicide,  nor  do  they  have  to  do  with  crimes  in  which  homicide  is 
an  unusual  risk.  I  think  specific  exceptions  are  possible  and  desirable. 

If  I  could  just  conclude  with  one  other  major  question  of  policy  that 
I  believe  you  are  facing  in  these  bills :  Who  ought  to  be  able  to  claim 
the  protection  of  a  legislative  privilege  ? 

That,  it  seems  to  m.e,  is  one  of  the  most  troubling  policy  questions 
posed  by  this  legislation.  The  Supreme  Court,  as  I  said  earlier,  re- 
garded that  problem,  as  I  see  it,  as  a  serious  problem  for  judicial  ad- 
ministration of  a  constitutional  privilege.  The  Court  felt  that  if  they 
granted  a  privilege  to  Earl  Caldwell  or  to  either  of  the  other  two  re- 
porters, there  would  be  a  tendency  for  the  privilege  to  expand  to  cover 
everyone,  and  pretty  soon  we  would  have  a  situation  in  which  anyone 
could  resist  an  investigative  subpena  on  the  ground  that  he  had  some 
intention  at  some  point  in  the  future  to  write  about  the  subject  of  the 
investigation. 

I  think  that  Congress  is  free  to  draw  lines,  as  I  said,  in  a  way  that 
the  court,  is  not.  I  believe  that  initially  Congress  should  try  to  limit 
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the  group  that  can  claim  a  privilege  of  this  kind  essentially  to  profes- 
sional newsmen  who  can  make  clear  their  status  either  by  employment 
connection  with  the  media  or  by  a  report  of  past  publication.  Under 
such  a  limitation,  it  is  true  that  certain  people  who  ought  to  have 
the  privilege  will  not  be  protected.  First-time  freelancers  may  be 
working  on  an  investigative  story  of  great  importance  and  j^et  not  be 
protected  under  such  a  definition.  We  believe,  however,  that  that  cost 
is  worth  paying  in  order  to  have  a  statute  whose  application  is  rea- 
sonably clear  so  that  people  can  understand  who  is  covered  and  who 
is  not. 

On  the  other  hand.  Congress  ought  to  avoid  limiting  the  privilege 
to  any  group  of  newsmen  based  either  on  the  content  of  what  they  gen- 
erally write  or  the  kind  or  size  of  medium  for  which  they  are  regularly 
employed.  You  should  not,  in  my  view,  enact  a  privilege  that  would 
apply  to  reporters  for  established  newspapers  but  not  to  reporters  for 
the  underground  press. 

I  think  you  can  enact  a  privilege  that  would  require  a  reporter  to 
demonstrate  to  the  court  an  employment  relationship  with  a  news 
medium  which  comes  out  periodically  or  alternatively  a  record  of  past 
publication  that  will  make  it  clear  that  he  is  a  journalist  and  not  one 
of  the  rest  of  us  who  have  the  same  basic  rights  to  free  speech  as  I 
understand  it,  but  do  not,  I  think,  have  the  same  claim  to  protection 
of  confidential  sources  that  journalists  should. 

Mr.  Chairman,  that  concludes  my  statement.  The  association's  writ- 
ten statement,  which  I  have  earlier  submitted,  discusses  these  prob- 
lems in  greater  depth  and  I  commend  it  to  the  subcommittee's 
consideration. 

Mr.  Kastenmeier.  Tliank  you  very,  very  much,  Professor  Schmidt. 
Your  full  statement  will  be  received  and  without  objection  will  be 
part  of  the  record. 

[The  statement  referred  to  follows :] 

Statement  of  the  Association  of  the  Bar  of  the  City  of  New  Yobk 
Committee  on  Federal  Legislation 

journalists'  privilege  legislation 

The  concern  of  many  legislators  about  the  increasing  iise  of  subpoenas  to 
require  members  of  the  press  to  disclose  information  gathered  in  journalistic 
activities  is  reflected  in  a  variety  of  bills  seeking  to  prohibit  or  restrict  the 
compelled  disclosure  by  reporters  of  information  received  from  confidential 
sources. 

After  reviewing  the  constitutional  and  policy  issues  posed  by  these  legislative 
proposals,  we  have  concluded  that  creation  of  a  journalists'  privilege  by  Fed- 
eral legislation  Ls  authorized  by  the  Constitution,  and  that  enactment  of  legisla- 
tion to  protect  reporters  from  having  to  disclose  confidential  source  relationships 
would  advance  the  fundamental  values  inherent  in  freedom  of  the  press  under 
the  First  Amendment  without  unduly  hampering  the  legitimate  interests  of  law 
enforcement.  We  believe  the  qualified  privilege  to  be  created  by  such  Federal 
legislation  should  be  applicable  against  State  as  well  as  Federal  investigatory 
bodies,  that  it  should  be  invoked  only  by  professional  journalists,  and  that  the 
privilege  should  defer  to  certain  carefully  defined  investigative  needs  of  special 
urgency. 

I.  Background  for  the  legislation 

A  number  of  social  factors  have  contributed  to  the  recent  and  seemingly  grow- 
ing tendency  to  use  journalists  as  an  evidentiary  source  in  ofiBcial  investigations. 
For  one  thing,  the  general  political  and  cultural  fragmentation  of  American 
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society  today  has  led  journalists  from  all  media  to  attend  more  than  ever  before 
to  dissident  groups  whose  activities  are  likely  to  be  of  interest  to  investigative 
agencies.  The  press  itself  reflects  our  society's  fragmentation ;  "underground" 
nevrspapers  and  partisan  organs  devote  themselves  extensively  to  reporting  the 
activities  of  alienated  groups,  while  the  mass  media  give  considerable  publicity 
to  such  activities.  Concurrently,  ofiicial  corruption,  bureaucratic  infighting,  and 
secrecy  and  dissimulation  at  various  levels  of  government — all  of  which  tradi- 
tionally have  been  the  impetus  for  much  confidential  information  being  passed 
to  journalists — show  little  evidence  of  recession. 

Functional  developments  within  the  media  have  also  led  more  and  more  jour- 
nalists to  collect  information  which  might  be  of  interest  to  law  enforcement 
authorities.  As  electronic  media  have  become  the  source  of  most  people's  infor- 
mation about  immediate,  clear-cut  events,  the  print  media  have  turned  increas- 
ingly to  "perspective"  studies  and  investigative  reporting.  In  the  process,  print 
journalists  have  adopted  sophisticated  investigative  techniques,  including  exten- 
sive use  of  confidential  informers. 

Changes  in  oflScial  attitudes  and  practices  may  also  have  contributed  to  the 
increased  use  of  subpoenas  against  members  of  the  press.  Law  enforcement  and 
investigative  agencies  have  been  progressively  strained  in  coping  with  the  mag- 
nitude of  their  responsibilities.  A  journalist  who  has  carefully  probed  ofiicial 
corruption  or  the  activities  of  militant  radicals  must  seem  a  tempting  investiga- 
tive aid  to  these  pressured  officials.  Moreover,  many  journalists  are  deeply  con- 
cerned over  what  they  perceive  to  be  growing  official  antagonism  to  the  values 
which  underlie  the  First  Amendment.  They  see  in  the  increased  use  of  sub- 
poenas a  technique  to  harass  the  press,  and  to  emasculate  its  efforts  at  uncover- 
ing facts  that  officialdom  would  prefer  to  remain  unpublicized. 

For  these  reasons,  among  others,  the  last  few  years  have  witnessed  growing 
and  controversial  resort  to  subpoenas  to  ferret  out  reporters'  confidential  sources 
and  information.  The  Supreme  Court  took  notice  of  the  importance  of  the  prob- 
lem in  granting  certiorari  in  three  typical  instances  where  newsmen  had  refused 
to  divulge  information  received  in  confidence.  The  facts  of  the  three  cases  illus- 
trate the  utility  of  promises  of  confidentiality  in  investigative  reporting,  as  well 
as  the  interest  of  law  enforcement  officials  in  being  able  to  penetrate  such 
promises. 

In  one  case,  a  staff  reporter  for  the  Louisville  Courier- Journal  wrote  two 
stories  describing  activities  he  had  witnessed  by  invitation  of  drug  users  and 
sellers  in  and  around  Louisville.  He  was  subpoenaed  to  appear  before  a  state 
grand  jury  to  testify  about  possible  violations  of  State  laws  prohibiting  the 
sale  and  use  of  drugs. 

The  second  case  involved  a  television  newsman  for  a  New  Bedford,  Massa- 
chusetts television  station,  assigned  to  report  on  civil  disorders  in  New  Bed- 
ford during  the  summer  of  1970.  Sent  to  cover  a  Black  Panther  news  con- 
ference, he  was  allowed  to  remain  inside  the  Panther  headquarters  in  New 
Bedford  to  cover  a  raid  by  the  police  which  the  Panthers  expected.  However, 
the  Panthers  had  required,  as  a  condition  of  entry,  that  the  newsman  agree 
not  to  disclose  anything  he  saw  or  heard  inside  the  headquarters,  other  than 
the  anticipated  police  raid.  He  stayed  there  for  about  three  hours,  but  the 
police  did  not  raid,  and  the  newsman  submitted  no  report  on  what  transpired 
in  the  headquarters.  Two  months  later,  a  State  grand  jury  investigating  the 
disorders  called  the  newsman  and  asked  what  he  had  seen  in  and  around  the 
Panther  headquarters. 

The  best  known  of  the  three  cases  involved  Earl  Caldwell,  a  black  reporter 
for  the  New  York  Times  assigned  to  investigate  and  report  on  the  activities 
of  the  Black  Panthers  in  Oakland  and  San  Francisco.  Caldwell  conducted 
and  taped  several  interviews  with  Black  Panther  leaders,  and  wrote  several 
articles  in  the  Times  about  the  Panthers'  positions  and  activities.  Caldwell 
was  subpoenaed  to  appear  before  a  Federal  grand  jury  to  testify  "concerning 
the  aims,  purposes,  and  activities  of  that  organization". 

Each  of  these  newsmen  resisted  the  subpoena  on  First  Amendment  grounds, 
but  their  position  was  rejected  by  the  Supreme  Court.  Branzhurg  v.  Hayes, 
408  U.S.  665,  decided  June  29,  1972. 

The  majority  of  the  closely  divided  Court,  in  an  opinion  authored  by  Mr. 
Justice  White,  viewed  the  compelled  testimony  in  these  cases  simply  as  "inci- 
dental burdening  of  the  press,"  resulting  from  enforcement  of  civil  or  criminal 
statutes  of  general  applicability.  The  majority  noted  that  citizens  generally  have 
an  obligation  to  tell  grand  juries  anything  they  know  about  commission  of 
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crimes — the  sole  exception  being  the  Fifth  Amendment  right  of  any  witness 
to  refuse  to  testify  about  matters  that  might  be  self -incriminating. 

The  reporters  sought  a  testimonial  special  privilege  on  the  basis  that  other- 
wise the  flow  of  information  from  news  sources  preferring  to  remain  confi- 
dential would  be  significantly  diminished.  The  Court  majority  responded  that 
the  actual  extent  to  which  reporters  needed  to  promise  confidentiality  was  not 
clear.  Not  all  news  sources  insist  on  confidentiality,  Mr.  Justice  White  pointed 
out,  and  most  reporters  are  not  compelled  to  testify  even  when  they  have 
received  information  in  confidence.  Moreover,  the  opinion  speculated,  informants 
who  have  insisted  on  confidentiality  often  have  a  substantial  interest  in  dis- 
semination of  news  which  would  outweigh  any  fear  of  investigation.  Thus, 
the  fear  of  substantial  drying  up  of  news  sources  was  doubted.  But,  Mr.  Justice 
White  argued,  even  if  some  construction  in  the  flow  of  news  should  occur, 
the  public  interest  in  investigating  and  prosecuting  crimes  reported  to  the  press 
should  predominate. 

A  substantial  aspect  of  the  Court's  skepticism  about  recognizing  a  journalists' 
privilege  appears  to  have  rested  on  practical  and  theoretical  difliculties.  The 
reporters  urged  that  the  government  at  least  be  required  to  meet  three  tests 
before  compelling  disclosure  of  confidential  sources  of  information:  (1)  that 
there  is  probable  cause  to  believe  that  the  reporter  posseses  information  relevant 
to  a  specific  violation  of  law;  (2)  that  the  information  sought  cannot  be  ob- 
tained by  alternative  means  from  sources  other  than  the  reporter;  and  (3)  that 
there  is  compelling  and  overriding  governmental  interest  in  the  information. 

The  majority  opinion  responded  that  the  third  of  these  tests  would  require 
the  courts  to  make  a  purely  legislative  policy  choice.  Government  presumably 
has  a  compelling  interest  in  information  about  the  violation  of  any  and  all  of  its 
criminal  laws ;  courts  are  not  in  a  position  to  weigh  the  value  of  enforcing  dif- 
ferent criminal  laws  so  as  to  choose  which  are  important  enough  to  justify  in- 
vestigation into  a  reporter's  confidential  information.  Mr.  Justice  White  also 
argued  that  acceptance  of  a  reporters'  privilege  would  lead  to  undue  confusion 
in  defining  who  qualified  for  the  privilege — a  troublesome  problem  in  light  of  the 
traditional  doctrine  that  the  liberty  of  the  press  extends  to  pamphleteers,  lec- 
turers, and  authors  of  every  kind,  as  well  as  professional  journalists.  In  addi- 
tion, the  majority  stated,  whether  there  is  probable  cause  to  believe  a  crime 
has  been  committed,  or  whether  the  reporter  has  useful  information  which  the 
grand  jury  cannot  obtain  elsewhere,  pose  extremely  difficult  judicial  deter- 
minations. 

Mr.  Justice  Powell,  a  member  of  the  majority  of  five,  indicated  in  a  concur- 
ring opinion  that  in  different  circumstances  the  Court  might  recognize  a  limited 
journalists'  privilege  based  on  the  First  Amendment.  The  majority  opinion  of 
Mr.  Justice  White  had  concluded  with  an  enigmatic  suggestion  to  that  eifect: 
"Official  harassment  of  the  press  undertaken  not  for  purposes  of  law  enforce- 
ment but  to  disrupt  a  reporter's  relationship  with  his  news  sources  would  have 
no  justification"  (408  U.S.  at  707-708).  The  majority's  hint  was  perhaps  broad- 
ened in  Mr.  Justice  Powell's  brief  concurring  opinion.  He  emphasized  "the 
limited  nature"  of  the  Court's  holding,  and  stated  that  no  "harassment"  of  news- 
men would  be  tolerated.  But  he  went  beyond  reference  to  harassment.  Judicial 
relief  would  be  forthcoming,  Mr.  Justice  Powell  suggested,  if  the  reporter  "is 
called  upon  to  give  information  bearing  only  a  remote  and  tenuous  relationship 
to  the  subject  of  the  investigation,  or  if  he  has  some  other  reason  to  believe  that 
his  testimony  implicates  confidential  source  relationships  without  a  legitimate 
need  of  law  enforcement"  (408  U.S.  at  709-710) . 

Thus,  Mr.  Justice  Powell  seems  to  recognize  that  a  journalist  has  an  important 
interest  in  protecting  confidential  sources,  but  for  him  the  legal  context  is  critical 
to  balancing  this  interest  against  society's  vital  interest  in  law  enforcement.  He 
would  demand  a  concrete  record  of  particular  questions  about  a  specific  con- 
fidential relationship  before  attempting  to  reconcile  the  reporter's  First  Amend- 
ment claim  and  society's  interest  in  detection  and  prosecution  of  crime.  In  a  foot- 
note, Mr.  .Justice  Powell  points  out  that  Caldwell  asserted  a  privilege  not  even 
to  appear  before  the  grand  jury  unless  the  Government  met  his  three  precondi- 
tions. The  Justice  rejected  this  assertion  that  the  Government's  authority  should 
be  thus  tested  at  the  threshold. 

If  our  reading  of  his  opinion  is  correct,  Mr.  Justice  Powell  in  a  future  case 
may  join  the  four  dissenters  in  upholding  a  journalist's  claim  that  the  First 
Amendment  justifies  a  refusal  to  disclose  confidential  information. 
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While  a  closely  divided  Court  thus  rejected  the  newsmen's  general  arguments 
that  the  First  Amendment  creates  an  immunity  against  required  disclosure  of  in- 
formation received  in  confidence,  the  Court's  judgment  does  not  in  any  respect 
suggestion  limitations  on  the  power  of  Congress  to  legislate  a  journalist's  priv- 
ilege. Indeed,  the  majority  seems  positively  to  invite  legislative  consideration  of 
the  question : 

"At  the  federal  level,  Congress  has  freedom  to  determine  whether  a  statutory 
newsman's  privilege  is  necessary  and  desirable  and  to  fashion  standards  and 
rules  as  narrow  or  broad  as  deemed  necessary  to  deal  with  the  evil  discerned 
and,  equallv  important,  to  refashion  those  rules  as  experience  from  time  to 
time  may  dictate"  (408  U.S.  at  706).  The  fact  that  Mr.  Justice  Powell's 
concurrence  suggests  the  Court  might  recognize  a  journalist's  privilege 
in  a  future  case,  on  its  specific  facts,  does  not  lessen  the  appropriateness 
of  legislation  which  Mr.  Justice  White's  opinion  recognized.  Even  if 
future  cases  do  portend  some  judicial  protection  along  the  lines  f^uggested 
by  Mr.  Justice  Powell,  the  principles  evolved  would  probably  be  highly  partic- 
ularistic, deisgned  to  deal  with  speical  situations.  No  recognition  of  a  journalists' 
privilege  sufliciently  general  to  make  confidentiality  reliable  and  predictable 
can  be  expected,  in  light  of  the  Court's  position  last  June.  Accordingly,  legislative 
consideration  of  the  problem  would  serve  a  most  useful  function  even  if  we  have 
not  heard  the  last  word  from  the  Supreme  Court. 

Numerous  bills  have  been  introduced,  in  the  last  Congress  and  at  the  opening 
of  the  present  one,  to  create  a  privilege  for  newsmen  to  resist  oflScial  compul- 
sion to  divulge  information  received  in  confidence,  in  the  course  of  journalistic 
activities.  The  bills  vary  in  many  respects.  Some  apply  only  to  Federal  proceed- 
ings ;  others  would  create  a  privilege  against  State  authority  as  well.  The 
nature  of  the  privilege  is  also  different  from  bill  to  bill.  Some  grant  an  absolute 
privilege  against  compelled  disclosure  in  all  circumstances,  others  in  all  except 
libel  actions,  and  still  others  lift  the  privilege  in  situations  involving  threats  to 
life,  espionage,  foreign  aggression,  or  pursuant  to  subjective  standards  such  as 
"a  compelling  and  overriding  national  interest  in  the  information".  The  bills 
are  diverse  in  the  information  to  which  the  various  privileges  attach.  Some 
would  make  prvileged  any  information  gathered  in  journalistic  endeavors.  The 
more  limited  approach  of  other  bills  is  to  grant  the  privilege  only  as  to  informa- 
tion received  in  confidence,  or  "hearsay  communications".  Finally,  persons 
subject  to  the  statutory  protection  are  variously  defined.  Some  bills  cover  only 
persons  employed  by  defined  news  media ;  others  would  apply  to  anyone  who 
disseminates  information  to  the  public  through  any  medium  of  communication, 
including  presumably  authors,  lecturers,  and  perhaps  anyone  who  hopes  to  be 
either. 

In  view  of  the  diversity  of  the  various  substantive  proposals,  our  analysis  will 
concentrate  on  the  general  questions  of  law  and  policy  rather  than  analyzing 
the  bills  one  by  one.  As  noted  earlier,  our  conclusions  are  that  Federal  legislation 
to  create  a  journalists'  privilege  is  constitutionally  authorized  and  would  serve 
a  valid  purpose  at  this  time,  that  the  privilege  should  be  applicable  against  the 
States  as  well  as  the  Federal  Government,  that  only  professional  journalists 
definable  as  such  by  an  easily  administered  test  should  be  covered,  and  that  the 
privilege  should  give  way  to  certain  carefully  defined  investigative  needs  of 
special  urgency.  Each  of  these  separate  conclusions  is  disputable  and  we  shall 
discuss  them  one  by  one.  We  shall  first  discuss  the  question  of  Congress'  consti- 
tutional power  to  enact  a  jouralists'  privilege  effective  against  the  States  as  well 
as  the  Federal  Government,  and  then  proceed  to  the  policy  problems  posed  by 
what  form  the  privilege  should  take. 

II.  The  constitutional  basis  for  Federal  legislation 
A.  General  Legislative  Authority 
The  first  constitutional  question  raised  by  the  various  proposals  to  create  a 
journalists'  privilege  concerns  Congress'  basic  authority  to  legislate  in  the  pre- 
mises, a  problem  which  mainly  arises  only  as  to  legislation  which  would  restrict 
the  States.  Creation  of  a  journalists'  privilege  applicable  solely  at  the  Federal 
level  raises  no  problem :  Congress  has  plenary  power  over  Federal  investigative 
processes,  subject  only  to  limitations  in  the  Bill  of  Rights.  The  serious  question  is 
whether  Congress  has  constitutional  power  to  enact  a  privilege  which  would 
protect  journalists  from  State  investigative  processes. 
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The  rationale  for  a  legislative  privilege  applicable  to  the  States  would  be  to 
protect  the  flow  of  news  to  a  national  audience  against  constrictions  resulting 
from  State  laws  or  State  administrative  actions.  Two  distinct  sources  of  Federal 
legislative  power  are  available  to  effectuate  such  a  purpose.  The  interest  in  the 
free  flow  of  news  through  interstate  media  of  communications  falls  directly 
within  Congress'  powers  to  regulate,  protect,  and  improve  the  channels  of  inter- 
state commerce.  The  same  interest  in  the  free  flow  of  news  is  also  one  which 
reflects  the  values  of  the  First  Amendment  in  full  and  unrestricted  dissemination 
of  news  to  the  public.  We  believe  Congress  has  authority  under  section  5  of  the 
Fourteenth  Amendment  to  enforce  and  protect  the  guarantees  of  the  First  Amend- 
ment against  State  interference. 

1,  The  Congress  posseses  ample  powers  under  the  Commerce  Clause  to  protect 
journalists  from  State  governmental  activities  which  would  interfere  with  news 
gathering  or  dissemination.  It  is  well  established  in  legislative  and  judicial  prece- 
dents that  institutions  engaged  in  the  dissemination  of  information  to  the  public 
are  engaged  in  "commerce  among  the  several  States",  and  are  accordingly  subject 
to  broad  Congressional  regulation  and  protection  under  Article  I,  section  7  and 
the  Necessary  and  Proper  Clause.  Licensing  of  local  radio  and  television  stations 
under  the  Communications  Act  of  1934  is  based  on  the  constitutional  premise  that 
all  persons  engaged  in  public  broadcasting  are  engaged  in  or  affect  interstate 
commerce.!  As  for  print  media,  the  Newspaper  Preservation  Act  of  1970  exempts 
certain  activities  of  local  newspapers  from  Federal  antitrust  regulation,  which 
is  onlv  applicable  to  activities  in  interstate  commerce,  in  the  "public  interest  of 
maintaining  a  newspaper  press  editorially  and  reportorially  independent  and 
competitive  in  all  parts  of  the  United  States."  *  Moreover,  instances  are  numerous 
where  general  regulatory  statutes  applicable  only  to  activities  in  or  affecting 
interstate  commerce,  such  as  labor  or  antitrust  laws,  have  been  upheld  as  applied 
to  newspapers,  magazines,  wire  services,  and  broadcasters.^ 

In  broader  terms,  if  some  activity  affects  interstate  commerce  as  a  generality. 
Federal  legislative  power  extends  to  all  particular  instances  of  it,  and  regulation 
cannot  be  challenged  because  the  commerce  connection  of  the  isolated  instance 
is  de  minimis  or  even  unproven.  This  rule  surely  applies  to  news  dissemination 
as  well  as  to  loan-sharking  or  self-sufficient  farming.* 

The  objection  that  the  Commerce  Clause  should  not  be  utilized  except  for  eco- 
nomic objectives,  narrowly  conceived,  has  no  constitutional  force.  Since  the  turn 
of  the  century.  Congress  has,  with  judicial  approval,  used  its  power  to  regulate 
interstate  commerce  to  effectuate  broad  notions  of  morality,  social  justice  and 
the  public  interest.  The  Civil  Rights  Act  of  1964,  outlawing  racial  discrimination 
in  places  of  public  accommodation,  is  probably  the  best  known  recent  instance 
of  this  use  of  the  commerce  power." 

We  believe  there  is  no  serious  question  but  that  the  Commerce  Clause  author- 
izes Congress  to  create  a  newsmen's  privilege  effective  against  State  as  well  as 
Federal  interference. 

2.  The  second  source  of  Federal  legislative  power  pertinent  to  this  question 
is  section  5  of  the  Fourteenth  Amendment.  The  Supreme  Court  has  held,  in 
Katsenhach  v.  Morgan,  384  U.S.  641  (1966),  that  Congress  may  displace  State 
laws  in  order  to  guarantee  Fourteenth  Amendment  rights  in  an  instance  where 
the  Court  would  not  itself  invalidate  the  State  law  in  question.  While  the  Federal 
legislation  involved  in  Morgan  implemented  equal  protection  rights,  there  is  no 
basis,  either  in  theory  or  in  the  language  of  section  5  defining  Congress'  power 
to  enforce  the  Fourteenth  Amendment,  for  denying  Congress  parallel  power  to 
enforce  the  Due  Process  Clause  against  the  States.  Since  First  Amendment  free- 
doms have  long  been  incorporated  into  the  Due  Process  Clause.  Congress  pre- 
sumably has  power  under  Morgan  to  displace  State  laws  which  it  finds  to  infringe 
freedom  of  speech  or  of  the  press,  even  if  those  State  laws  would  not  be  struck 
down  by  the  Supreme  Court  under  the  First  Amendment. 

How  much  of  the  Morgan  rationale  has  survived  the  Court's  decision  in  the 
18-year-old  vote  case,  Oregon  v.  Mitchell,  400  U.S.  112  (1970),  is  uncertain.  In 
that  case,  the  Court  refused  to  uphold  Congressional  authority  to  enfranchise 


147U.S.C.  §  301. 
'15U.S.C.  S  1801. 

'See,  e.ff.,  Mahee  v.  White  Plains  PuMiahing  Co.,  327  U.S.  178  (1946)  ;  Lorain  Journal 
Go.  V.  United  States,  342  U.S.  143  (1951). 

*Pere;:  v.  United  States,  402  U.S.  146  (1971)  ;  WicMrd  v.  Filburn,  317  U.S.  Ill   (1942). 
B  42  U.S.C.  2000a  ;  see  Heart  of  Atlanta  Motel,  Inc.  v.  United  States,  379  U.S.  241  (1964). 
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18-  to  21-year-olds  in  contravention  of  State  law,  rejecting  the  theory  that  Con- 
gress was  thereby  "enforcing"  the  provisions  of  the  Equal  Protection  Clause. 

However,  that  exercise  of  congressional  power  went  far  afield  from  the  pro- 
tection of  "discrete  and  insular  minorities"  which  is  the  central  tradition  of  the 
Equal  Protection  Clause.  Legislation  to  create  a  journalists'  privilege,  by  contrast, 
surely  lies  near  the  heart  of  the  values  protected  by  the  First  Amend- 
ment. Factual  doubts  about  the  constrictive  effect  of  press  subpoenas  on  con- 
fidential sources  led  the  Court  to  reject  the  claim  of  a  constitutional  newsmen's 
privilege.  A  different  factual  premise  by  Congress,  resting  on  its  different  in- 
vestigative and  intuitive  capabilities,  should  be  respected  by  the  Court  as  the 
basis  for  legislataive  acceptance  of  the  privilege. 

We  believe,  accordingly,  that  the  enforcement  power  of  the  Fourteenth  Amend- 
ment is,  like  the  Commerce  Clause,  a  suitable  source  of  authority  for  Federal 
privilege  legislation  which  displaces  contrary  State  laws.  Of  course,  any  qualified 
Federal  privilege  applicable  to  the  States  need  not,  and  should  not,  be  fully 
preemptive  in  the  strict  sense  of  preventing  the  States  from  according  greater 
protection  if  they  wish  to  do  so  by  more  sweeping  State  laws. 

B.  The  ProMems  of  Legislative  Classification 

The  second  set  of  constitutional  questions  about  Congress'  power  to  legislate 
a  journalists'  privilege  concerns  whether  any  guarantees  of  the  First  and  Fifth 
Amendments  impose  impossible  definitional  requirements  which  would  under- 
mine the  inevitable  classifications  which  legislation  would  draw.  In  Branzhurg, 
Mr.  Justice  White's  opinion  for  the  majority  rejected  the  arguments  for  a 
privilege  in  part  because  of  what  he  saw  as  potential  difficulties  of  definition 
and  application : 

"The  administration  of  a  constitutional  newsman's  privifege  would  present 
practical  and  conceptual  difficulties  of  a  high  order.  Sooner  or  later,  it  would  be 
necessary  to  define  those  categories  of  newsmen  who  qualified  for  the  privilege, 
a  questionable  procedure  in  light  of  the  traditional  doctrine  that  liberty  of  the 
press  is  the  right  of  the  lonely  pamphleteer  who  uses  carbon  paper  or  a  mimeo- 
graph just  as  much  as  of  the  large  metropolitan  publisher  who  utilizes  the  latest 
photocomposition  methods.  .  .  .  The  informative  function  asserted  by  repre- 
sentatives of  the  organized  press  in  the  present  cases  is  also  performed  by  lec- 
turers, political  pollsters,  novelists,  academic  researchers,  and  dramatists.  Almost 
any  author  may  quite  accurately  assert  that  he  is  contributing  to  the  flow  of 
information  to  the  public,  that  he  relies  on  confidential  sources  of  information, 
and  that  these  sources  will  be  silenced  if  he  is  forced  to  make  disclosures  before 
a  grand  jury"  (408  U.S.  at  70^-05). 

Despite  Mr.  Justice  White's  rather  clear  invitation  for  legislation,  some  have 
concluded  from  his  catalogue  of  the  difficulties  of  limiting  a  journalists'  privilege 
that  the  Supreme  Court  might  not  be  hospitable  to  legislation,  which  would 
necessarily  have  to  draw  some  of  these  lines.  See.  e.g.,  Norman  E.  Isaacs,  Beyond 
the  Caldwell  Decision,  Columbia  Journalism  Review,  September.  1972.  at  20.  We 
believe  such  fears  misunderstand  the  Court's  rationale.  Mr.  Justice  White  was 
speaking  of  the  difficulty  of  administering  "a  constitutional  newsman's  privilege," 
that  is,  one  promulgated  by  the  judiciary,  under  the  constraints  of  principled 
adjudication.  The  problem  which  Mr.  Justice  White  saw  in  the  creation  of  a 
journalists'  privilege  is  that  which  constitutional  lawyers  have  termed  the 
"under-inclusive  classification"  :  Will  not  others  than  those  granted  the  privilege 
plausibly  claim  the  appropriateness  of  being  similarly  treated?  Such  an  argument 
is  a  powerful  one  when  directed  to  the  courts  in  the  application  of  a  constitutional 
mandate ;  equality  or,  as  some  have  called  it,  "neutrality"  of  principle  is  surely 
essential  to  proper  judicial  action.  But  such  a  requirement  of  consistency  is  not 
imposed  on  the  legislative  process :  ".  .  .  a  statute  aimed  at  what  is  deemed 
an  evil,  and  hitting  it  presumably  where  experience  shows  it  to  be  most  felt, 
is  not  to  be  upset  by  thinking  up  and  enumerating  other  instances  to  which  it 
might  have  been  applied  equally  well,  so  far  as  the  court  can  see."  Eeokee  Con- 
solidated Coke  Co.  V.  Taylor,  2.34  U.S.  224,  227    (1914). 

Judicial  tolerance  for  a  piecemeal  legislative  approach  to  a  general  problem 
is  not  restricted  to  old  cases  or  to  economic  or  social  regulations  not  deemed  to 
involve  civil  liberties.  Katzenhach  v.  Morgan,  supra,  the  leading  modern  de- 
cision dealing  with  Congress'  power  to  legislate  in  aid  of  the  individual  liberties 
guaranteed  by  the  Fourteenth  Amendment,  expressly  approved  an  under-inclu.sive 
classification.  The  Court  upheld  legislation  eliminating  English  literacy  require- 
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ments  for  non-Englisli-speaking  citizens  educated  in  American-flag  schools  where 
English  was  not  the  primary  language,  a  statute  which  in  practice  enfranchised 
only  persons  educated  in  Puerto  Rico.  The  statute  was  challenged  because  it 
did  not  grant  relief  to  other  citizens  educated  in  Spanish-speaking  schools  which 
did  not  happen  to  fly  the  American  flag.  Even  though  the  source  of  Congressional 
power  to  enact  the  provisions  was  the  Equal  Protection  Clause  of  the  Fourteenth 
Amendment,  where  one  might  expect  to  have  found  implicit  the  most  stringent 
requirement  of  legislative  consistency,  the  Supreme  Court  aflBrmed  traditional 
principles  of  legislative  flexibility  : 

".  .  .  in  deciding  the  constitutional  propriety  of  the  limitations  in  such  a  re- 
form measure  we  are  guided  by  the  familiar  principles  that  .  .  .  'reform  may 
take  one  step  at  a  time,  addressing  itself  to  the  phase  of  the  problem  which  seems 
most  acute  to  the  legislative  mind'  "  (384  U.S.  at  657). 

Congress  is  not  completely  free  of  constitutional  restraints  in  deciding  who 
should  be  given  the  benefit  of  a  journalists'  privilege.  Congress  could  not  legislate 
protection  in  a  manner  which  discriminated  among  journalists  or  the  media 
on  the  basis  of  content.  Size  of  circulation  or  longevity  of  employment  relation- 
ships with  the  media  are  examples  of  standards  which  should  not  be  used  in 
legislating  a  privilege  because  they  would  tend  to  exclude,  for  example,  the 
"underground"  press.  On  the  other  hand,  we  believe  Congress  may  properly  insist 
on  such  elements  as  a  current  employment  relationship  with  some  medium  of 
communication  characterized  by  periodic  publication,  or  a  past  record  of 
publication  in  periodic  media.  Congress  is  free  to  decide  that  among  the  large 
category  of  reporters,  novelists,  scholars,  teachers,  and  pamphleteers  who  could 
plausibly  assert  some  claim  to  the  privilege,  certain  occupational  groups  have  an 
especially  pressing  need  if  the  flow  of  information  to  the  public  is  to  be  protected 
in  its  most  significant,  or  vulnerable,  aspects.  There  may  indeed  be  much  practical 
justification  for  such  an  approach  where  legislation  moves  into  an  area  for  the 
first  time : 

"Tlie  'piecemeal'  approach  to  a  general  problem,  permitted  by  under-inclusive 
classifications,  appears  justified  when  it  is  considered  that  legislation  dealing 
with  such  problems  is  usually  an  experimental  matter.  It  is  impossible  to  tell 
how  successful  a  particular  approach  may  be,  what  evasions  might  develop,  what 
new  evils  might  be  generated  in  the  attempt  to  treat  the  old.  Administrative 
expedients  must  be  forged  and  tested.  Legislators,  recognizing  these  factors, 
may  wish  to  proceed  cautiously,  and  courts  must  allow  them  to  do  so."  Tussman 
and  tenBroek,  The  Equal  Protection  of  the  Laws,  Selected  Essays  on  Consti- 
tutional Law,  p.  795  (West,  1963).  Whether  a  piecemeal  approach  would  rep- 
resent the  better  part  of  legislative  wisdom  in  this  instance  is  another  matter, 
which  we  deal  with  in  the  next  section ;  we  are  concerned  here  only  to  dispel 
any  doubts  that  a  narrow  statute  would  find  difiicult  sledding  in  the  courts.  No 
constitutional  barriers  exist  to  limit  Congress'  reasonable  discretion  in  drawing 
lines  which  would  qualify  the  privilege  by  limiting  it  to  those  classes  of  persons 
whom  Congress  regards  as  most  in  need  of  legislative  protection  in  the  interest 
of  full  and  unfettered  dissemination  of  news  to  the  public. 

///.  General  Questions  of  Legislative  Policy 

We  believe  the  most  important  questions  of  policy  presented  by  the  pro- 
posals to  create  a  journalists'  privilege  are  as  follows  : 

(1)  Is  there  a  need  for  legislative  protection;  and,  if  so,  should 
legislation  be  applicable  only  at  the  Federal  level,  or  should  it  cover  the 
States  as  well? 

(2)  To  what  information  should  a  privilege  attach? 

(3)  Should  a  privilege  defer  to  certain  special  investigative  needs? 

(4)  Who  should  be  able  to  claim  the  protection  of  a  statutory  privilege? 
While  these  policy  questions  are  substantially  interrelated,  and  the  conclusions 
reached  as  to  any  one  will  have  an  important  bearing  on  analysis  of  the  others, 
it  will  be  helpful  to  consider  them  singly  for  purposes  of  analysis. 

1.  The  Need  for  Legislation  and  its  Appropriate  Coverage 
The  need  for  a  statutory  privilege  is  diflacult  to  assess  because  the  fact 
concerning  journalists'  reliance  on  confidential  information  and  the  adverse  im- 
pact of  actual  or  threatened  subpoenas  are  to  a  large  degree  speculative.  Precise 
empirical  data  on  these  matters  will  in  the  nature  of  things  never  be  available ; 
the  more  extreme  protestations  of  journalists  and  prosecutors  must  both  be 
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taken  with  a  grain  of  salt.  In  the  end,  the  question  of  need  must  necessarily 
be  resolved  by  the  educated  instruction  of  experienced  legislators. 

The  only  careful  empirical  investigation  as  yet  undertaken  suggests  that 
promises  of  confidentiality  are  frequently  utilized  by  many  journalists.  Pro- 
fessor Vincent  Blasi  of  Michigan  Law  School  surveyed  975  working  journalists 
from  all  media  with  respect  to  a  variety  of  questions  about  press  subpoenas. 
The  newsmen  in  the  survey  reported  average  reliance  on  confidential  sources 
for  about  one-quarter  to  one-third  of  all  stories,  with  heavier  reliance  on  con- 
fidential sources  among  more  experienced  reporters  Blasi,  Press  Subpoenas:  An 
Empirical  and  Lefjal  Analysis,  p.  22.  Not  surprisingly,  stories  about  govern- 
ment operations  involved  the  heaviest  use  of  confidential  sources,  with  some- 
thing over  one-third  of  the  stories  affected.  Id,  at  26.  The  medium  which  made 
greatest  use  of  confidential  sources  was  newsweeklies,  affecting  between  one- 
third  and  one-half  of  the  stories. 

As  for  the  adverse  impact  of  actual  or  threatened  subpoenas,  Professor  Blasi 
found  that  about  8%  of  his  respondents  reported  that  their  coverage  of  a  par- 
ticular story  within  the  past  18  months  had  been  adversely  affected  by  the 
possibility  of  being  subpoenaed.  His  findings,  however,  do  suggest  that  the 
recent  surge  of  press  subpoenas  "has  generated  among  newsmen  a  great  deal 
of  resentment,  recrimination,  and  suspicion  toward  the  Government.  It  has 
also  generated  widespread  fears  among  reporters  that  their  sources  will  'dry 
up.'  "  Id.  at  41.  Blasi's  findings  on  this  point,  it  should  be  emphasized,  were 
collected  prior  to  the  Supreme  Court's  decision.  Blasi  found  journalists  vir- 
tually unanimous  that  nothing  would  have  a  more  detrimental  impact  on 
source  relationships  than  an  adverse  decision  in  the  Caldwell  case.  The  Supreme 
Court's  decision  has  doubtless  increased  the  diflSculty  of  acquiring  confidential 
information,  as  a  result  of  the  attendant  publicity  and  imprimatur  of  the  Court, 
and  reporters  would  now  presumably  be  even  more  negative  about  the  impact  of 
subpoenas. 

While  journalistic  and  social  trends  may  have  bolstered  the  case  in  favor 
of  a  statutory  journalists'  privilege,  it  is  equally  the  case  that  general  trends  in 
the  law  of  evidence  a)'f  moving  against  recognizinsr  of  such  a  privilege.  In 
this  modem  tendency,  evidence  law  may  be  thought  to  reflect  the  restrictive 
views  of  Professor  Wigmore  towards  all  privileges  : 

"There  must  be  good  reason,  plainly  shown,  for  their  existence.  In  the  interest 
of  developing  scientifically  the  details  of  the  various  recognized  privileges,  judges 
and  lawyers  are  apt  to  forget  this  exceptional  nature.  The  presumption  against 
their  extension  is  not  observed  in  spirit.  The  trend  of  the  day  is  to  expand  them 
as  if  they  were  large  and  fundamental  principles,  worthy  of  pursuit  into  the 
remotest  analogies.  This  attitude  is  an  unwholesome  one.  The  investigation  of 
truth  and  the  enforcement  of  testimonial  duty  demand  the  restriction,  not  the 
expansion,  of  these  privileges.  They  should  be  recognized  only  within  the  nar- 
rowest limits  required  by  principle.  Every  step  beyond  these  limits  helps  to 
provide,  without  any  real  necessity,  an  obstacle  to  the  administration  of  justice." 
Wigmore,  8  Evidence  §  2192.3.  In  this  spirit,  the  proposed  Federal  Rules  of 
Evidence  restrict  existing  privileges  and  make  no  provision  for  a  journalist's 
privilege.  See  Rules  501  et  seq. 

In  light  of  this  overall  tendency  away  from  privilege  in  the  law  of  evidence,  it  is 
not  surprising  that  the  Supreme  Court  rejected  a  journalists'  privilege  resting 
on  constitutional  interpretation  and  judicial  rule-making.  As  McCormick  put  it 
twenty  years  ago,  "The  development  of  judge-made  privileges  halted  a  century 
ago.  The  manifest  destiny  of  evidence  law  is  a  progressive  lowering  of  the  bar- 
riers to  truth."  McCormick,  Evidence  §  85.  Since  evidence  law  is  increasingly 
unsympathetic  to  privileges,  and  even  the  traditional  attorney-client  and  inter- 
spousal  privileges  are  regarded  as  dubious  exceptions,  we  believe  Congress  should 
look  directly  to  the  specific  policy  questions  raised  by  a  journalists'  privilege, 
and  not  attempt  to  reason  by  analogy  to  traditional  evidentiary  privileges.  Even 
if  analogies  could  be  drawn,  their  force  as  justifications  would  still  be  questioned 
by  the  many  judges  and  practitioners  who  view  the  traditional  privileges  with 
skepticism. 

The  considerations  Congress  should  weigh  are  the  adverse  impact  of  the  present 
subpoena  threat  upon  the  flow  of  usefiil  information  to  the  public,  as  compared 
with  the  impediments  to  oflBcial  investigations  which  different  statutory  privi- 
leges would  create.  If  Congress  concludes  that  one  of  these  interests,  as  a  general 
matter,  very  substantially  outweighs  the  other,  then  its  response  should  be  either 
to  legislative  sweeping  privilege  or  to  provide  no  statutory  protection  whatever. 
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If,  on  the  other  hand,  Congress  should  conclude  that  both  interests  are  sub- 
stantial and  worthy  of  recognition,  it  should  attempt  by  statute  to  reconcile  the 
two  interests  in  some  fashion,  by  protecting  each  interest  when  it  is  most  com- 
pelling, while  allowing  it  to  be  overcome  when  it  is  relatively  less  in  jeopardy. 
Failure  to  enact  any  statute  is  to  leave  the  official  investigative  interest  dominant 
as  a  matter  of  law  in  all  circumstances ;  the  public  interest  in  maximum  dis- 
semination of  news  is  left  to  the  discretion  of  prosecuting  and  other  investigative 
officials. 

While  we  respect  the  need  for  broad  official  investigative  powers,  we  believe 
the  existing  complete  absence  of  any  journalists'  privilege  unduly  subordinates 
the  First  Amendment  values  in  giving  the  public  access  to  information,  which 
as  a  practical  matter,  may  not  be  forthcoming  without  some  protection  from 
compelled  disclosure.  It  should  be  remembered  also  that  an  accepted  canon  of 
journalists'  ethics  is  nondisclosure  of  confidential  sources.  Several  reporters 
have  already  demonstrated  their  willingness  to  go  to  jail  rather  than  bow  to 
official  demands  for  confidential  information.  The  futility  of  the  contempt  power, 
in  circumstances  where  wide  public  sympathy  may  lie  with  the  recalcitrant 
reporter,  is  not  in  our  opinion  a  helpful  symbol  of  the  legitimacy  of  investigative 
processes.  We  thus  support  a  legislative  journalists'  privilege  in  some  circum- 
stances. At  the  same  time,  we  do  not  believe  an  absolute  privilege  is  called  for, 
since  there  are  compelling  instances  in  which  official  truth-seeking  processes 
should  have  primacy  even  at  the  expense  of  inhibiting  the  public's  'Tight  to 
know." 

Assuming  the  need  for  some  statutory  protection,  the  first  major  question  of 
policy  for  Congress  is  whether  both  the  Federal  Government  and  the  States 
should  be  bound  by  whatever  privilege  is  enacted.  Recent  events  suggest  that  the 
primary  need  for  a  journalists'  privilege  exists  at  the  State  level,  although  a 
statute*  would  serve  some  important  objectives  at  the  Federal  level  as  well. 

In  August  1970,  in  response  to  strong  press  reaction  to  numerous  Justice 
Department  subpoenas  to  journalists  such  as  Earl  Caldwell,  the  Attorney  General 
issued  guidelines  designed  to  reconcile  the  legitimate  interests  of  the  press  and 
of  Federal  law  enforcement.  These  guidelines  provide  that  no  subpoena  will  issue 
without  prior  negotiation  with  the  affected  member  of  the  press,  and  if  negotia- 
tion fails,  then  only  with  the  express  authorization  of  the  Attorney  General.  The 
standards  for  the  Attorney  General's  approval  require:  (1)  there  is  sufficient 
evidence  of  a  crime  from  non-press  sources  ("the  Department  does  not  approve 
of  utilizing  the  press  as  a  springboard  for  investigations")  ;  (2)  the  information 
sought  must  be  "essential  to  a  successful  investigation";  (3)  the  government 
must  have  unsuccessfully  attempted  to  get  the  information  from  alternative  non- 
press  sources;  (4)  subpoenas  should  generally  issue  only  to  verify  published 
information,  and  '"great  caution"  should  be  exercised  with  respect  to  subpoenas 
for  unpublished  information  or  where  confidentiality  is  alleged;  (5)  even  sub- 
poenas for  published  information  should  be  "treated  with  care"  because  newsmen 
have  encountered  harassment  on  the  grounds  that  information  collected  will  be 
available  to  the  Government;  and  (6)  subpoenas  should  be  directed  to  specific 
information. 

As  of  last  fall,  in  the  two  years  the  guidelines  had  been  in  effect,  only  seven 
subpoenas  had  been  approved  by  the  Attorney  General.  In  Congressional  hearings 
last  fall  none  of  the  spokesmen  for  privilege  legislation  could  point  to  a  single 
instance  of  subpoena  abuse  by  the  Justice  Department  since  the  guidelines.  See 
Hearings  before  Subcommittee  No.  3  of  the  House  Judiciary  Committee.  At  those 
hearings,  the  Justice  Department  opposed  the  passage  of  any  qualified  privilege 
as  unnecessary  in  view  of  the  guidelines.  See  id.,  Statement  of  Assistant  Attorney 
General  Roger  Cramton,  p.  21.  We  are  not  aware  of  any  developments  since  that 
time  which  would  indicate  that  the  impact  of  the  guidelines  has  changed. 

There  are,  nonetheless,  two  valuable  purposes  at  the  Federal  level  which 
could  be  accomplished  by  legislation.  First,  the  Attorney  General's  guidelines  do 
not  limit  the  issuance  of  subpoenas  in  connection  with  administrative  or  legisla- 
tive investigations,  or  in  private  lawsuits.  The  "Selling  of  the  Pentagon"  con- 
troversy suggests  the  dangers  of  unnecessary  subpoenas  issuing  from  Congres- 
sional committees,  and  administrative  subpoenas  are  more  numerous  and  poten- 
tially more  damaging  to  journalists.  Moreover,  the  Attorney  General's  guidelines, 
while  a  praiseworthy  restriction  of  prosecutorial  power,  are  subject  to  change 
at  any  time.  And  even  if  the  guidelines  remain  in  force,  they  lodge  ultimate  dis- 
cretion in  the  Attorney  General  rather  than  providing,  as  a  qualified  statutory 
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privilege  would,  for  disinterested  judicial  review.  The  guidelines  are  necessarily 
flexible,  and  their  administration  could  vary  greatly  depending  on  the  sympathies 
of  different  Attorneys  General.  In  sum,  a  statutory  privilege  at  the  Federal  level 
would  add  both  scope  and  security  to  the  protection  of  journalists  from  compul- 
sory disclosures. 

It  is  at  the  State  level  that  recent  events  suggest  the  greatest  need  lies.  All 
but  one  of  the  recent  publicized  cases  of  actual  or  threatened  incarceration  of 
newsmen  have  been  for  refusing  to  disclose  confidential  information  in  the  face 
of  State  investigative  demands.  While  some  twenty  States  now  have  some  form 
of  statutory  privilege  on  the  books,  journalists  in  most  States  are  without  any 
protection.  Moreover,  even  in  States  which  have  passed  "shield"  laws,  judges 
have  proved  zealously  adept  at  finding  loopholes  which  allow  reporters  to  be 
held  in  contempt  despite  apparent  statutory  protection.  William  Farr's  incarcera- 
tion, for  example,  rested  on  the  curious  theory  that  because  he  was  not  currently 
employed  as  a  journalist  when  asked  to  identify  his  confidential  source,  he  was 
not  covered  by  the  State  shield  law  even  though  he  was  a  regular  journalist  when 
he  got  the  story. 

The  disruptive  effect  of  State  compulsions  to  testify  is  not  limited  to  journalis- 
tic investigations  and  reporting  only  about  matters  of  local  interest.  The  com- 
munications media  are  of  course  nation-wide.  Even  the  most  local  news  organs 
are  reviewed  by  interstate  media  for  information  of  general  interest.  Full 
disclosure  of  newsworthy  matters  of  national  significance  may  well  depend  on 
confidential  information  gathering,  which  could  be  hampered  by  State  sub- 
poenas. This  is  typically  the  case  with  respect  to  reporting  about  dissident  groups 
or  even  certain  kinds  of  local  government  misbehavior  which  may  violate  some 
Federal  statute  or  administrative  regulation,  or  otherwise  be  of  national  interest. 
Given  the  wide  sweep  of  basic  State  criminal  jurisdiction,  much  confidential 
information  about  matters  of  national  import  may  not  be  passed  to  journalists 
because  of  fears  about  State  investigative  processes. 

Thus,  we  conclude  that  an  important  need  for  a  journalist's  privilege  exists 
at  the  State  level,  and  that  the  basic  Federal  interest  in  full  dissemination  of 
information  of  national  significance  justifies  a  Federal  statute  which  limits 
State  as  well  as  Federal  subpoena  powers.  We  recognize  the  value  of  local  re- 
sponsibility for  law  enforcement,  but  we  believe  the  national  interest  in  this 
situation  justifies  a  statute  of  national  applicability.  The  most  significant  State 
investigative  interests  can  be  taken  into  account  in  the  qualifications  which  in 
our  view  should  limit  the  force  of  any  statutory  privilege. 

2.  What  Information  Should  te  Privileged? 

We  believe  that  protection  of  reporters'  confidential  source  relationships  should 
be  the  key  element  in  defining  what  information  comes  within  a  statutory  news- 
men's privilege.  Protection  of  the  identity  of  sources  will  contribute — in  some 
cases,  at  least,  will  be  essential— to  the  willingness  of  sources  to  give  informa- 
tion to  the  press,  and  the  securing  of  newsworthy  information  that  would  other- 
wise be  unavailable  lies  at  the  heart  of  the  public  interest  in  full  news  dissemi- 
nation, which  justifies  subordination  of  governmental  investigative  requirements. 

On  the  other  hand,  an  absolute  protection  for  journalists  from  testimonial 
obligations  seems  to  us  not  warranted.  Reporters  should  of  course  be  available 
to  testify  about  all  non- journalistic  activities.  As  for  information  collected  in  the 
course  of  journalistic  activities,  we  believe  no  privilege  should  attach  except  for 
information  received  under  a  promise  of  confidentiality,  and  even  then  the 
privilege  should  not  apply  to  information  which  has  *een  published. 

Where  a  journalist  is  an  active  participant  in  criminal  activity,  in  the  sense 
of  aiding  and  abetting  as  opposed  to  mere  observance,  or  where  he  engages  in 
private  activities  relevant  to  civil  litigation,  we  believe  no  serious  case  can 
be  made  for  a  privilege.  A  harder  case  is  where  a  journalist  witnesses  events 
in  public  in  the  course  of  journalistic  investigations,  such  as  the  reporter  assigned 
to  observe  a  violent  demonstration.  Subjecting  the  newsman  to  compulsory  dis- 
closure in  such  a  case  may  inhibit  his  capacity  to  cover  similar  events  in  the 
future,  as  is  attested  by  recent  incidents  where  newsworthy  lawbreakers  smashed 
cameras  or  otherwise  prevented  newsmen  from  recording  information  for  fear 
that  the  records  would  be  turned  over  to  law  enforcement  authorities.  Notwith- 
standing this  kind  of  harassment,  which  has  some  adverse  effect  on  news- 
gathering  capacity,  we  believe  no  privilege  should  attach  to  information  wit- 
nessed in  public,  where  no  element  of  confidentiality  is  present.  The  investigative 
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value  of  reporters'  eye-witness  testimony  will  generally  be  high.  And  while 
reporters'  capacity  to  cover  public  events  can  be  subject  to  harassment,  such 
actions,  in  the  nature  of  tilings,  will  rarely  cause  coverage  to  be  completely 
suppressed.  .        ^,    ^        ,,. 

Hopefully,  law  enforcement  officials  will  recognize  that  calling  reporters 
even  for  eyewitness  testimony  as  to  public  events  can  result  in  reprisals  and, 
in  the  pattern  of  the  Attorney  General's  guidelines,  not  compel  this  sort  of 
testimony  except  for  good  cause.  No  statutory  protection,  however,  seems  war- 
ranted to  us.  The  obligation  to  testify  about  public  events,  however,  should  not 
trench  on  confidential  relationships,  and  therefore  should  not  apply  to  situa- 
tions from  which  the  reporter  could  have  been  excluded  : 

"...  a  newsman  would  have  to  testify  as  to  his  observations  of  demonstra- 
tions on  city  streets,  but  would  not  be  required  to  disclose  information  relating 
to  a  meeting  of  a  dissident  group  which  could  have  excluded  him  from  the  meet- 
ing and  which  admitted  him  only  because  he  promised  to  keep  the  proceedings 
oft'-the-record."  Note,  Reporters  and  Their  Sources,  80  Yale  L.J.  317,  368  (1970). 

We  believe  no  privilege  should  attach  to  confidential  information  which  is 
published  or  broadcast,  and  reporters  should  be  subject  to  compulsory  process 
for  the  purpose  of  verifying  under  oath  the  accuracy  of  published  material  in  a 
situation  where  the  accuracy  of  the  story  is  properly  in  issue.  The  publication 
exception  must  be  precise,  however ;  reporters  should  not  be  required  to  testify 
as  to  any  confidential  information  not  actually  published,  such  as  the  identity 
of  an  anonymous  source  of  published  information.  Nor  do  we  intend  to  suggest 
that  it  would  be  proper  to  institute  criminal  or  investigative  proceedings  di- 
rected against  the  press,  to  establish  the  truth  or  falsity  of  published  material. 

Thus,  the  three  general  categories  of  information  to  which  no  privilege  should 
attach,  in  our  view,  are  a  reporter's  non-professional  activities,  information  re- 
ceived in  the  coverage  of  public  events,  and  information  actually  published 
whether  received  in  confidence  or  not. 

The  essence  of  a  statutory  privilege  should  be  protection  of  confidential  source 
relationships,  and  we  believe  all  confidential  information  should  be  treated  as 
equally  worthy  of  protection.  The  main  distinction  sometimes  made  here  is  be- 
tween the  identity  of  confidential  sources  and  the  information  which  they  impart. 
Professor  Blasi  found  that  more  than  90%  of  the  reporters  surveyed  believed 
protection  of  identity  was  more  important  than  protection  of  contents.  Blasi, 
supra  at  63.  However,  virtually  all  the  reporters  felt  that  both  categories  of  con- 
fidential knowledge  should  be  privileged  if  investigative  reporting  was  not  to  be 
disrupted.  While  l:he  identity  of  sources  may  be  the  most  sensitive  confidence  in 
the  hands  of  a  reporter,  the  contents  of  confidential  information  could  often  pro- 
vide investigate  leads  to  the  source.  Thus,  we  urge  inclusion  of  the  contents  of 
confidential  communications  within  a  statutory  privilege.® 

3.  iScope  of  the  Privilege 

With  respect  to  a  privilege  aimed  at  protecting  confidential  relationships,  the 
question  arises  whether  qualifications  are  appropriate  in  exceptional  circum- 
stances. Many  of  the  privilege  bills  introduced  in  the  last  session  contained  ex- 
ceptions for  investigations  of  great  public  importance.  For  example,  S.  3932  (of 
the  92d  Congress)  qualified  the  privilege  if  an  official  "demonstrated  a  compelling 
and  overriding  national  interest  in  the  information."  Other  proposals  were  more 
specific.  S.  1311,  for  example,  lifted  the  privilege  if  a  court  determined  "that  there 
is  substantial  evidence  that  disclosure  of  the  information  is  required  to  prevent 
a  threat  to  human  life,  espionage,  or  foreign  aggression."  In  addition,  some  bills 
would  lift  the  privilege  as  to  allegedly  defamatory  information  received  in  con- 
fidence, where  the  defendant  in  a  civil  action  for  defamation  asserts  a  defense 
based  on  the  source  of  such  information. 


« In  addition  to  protection  of  confidential  source  relationships,  a  separate  and  difficult 
question  is  whether,  In  general,  reporters  should  be  protected  from  subpoenas  duces  tecvm 
to  produce  notes,  tapes,  films,  photographs,  first  drafts,  etc.,  covering  information  as  to 
■which  no  testimonial  privilege  would  lie.  Here  the  issues  do  not  relate  to  the  protection  of 
sources,  and  consequent  enhancement  of  availability  of  information  to  the  public,  but 
rather  to  the  journalist's  own  interest,  and  that  of  his  medium,  in  being  able  to  make 
editorial  decisions  free  of  governmental  scrutiny  or  second-guessing.  Likewise,  the  Issues 
on  the  prosecutor's  side  relate  not  to  undisclosed  information  so  much  as  to  the  probative 
force  of  tangible  evidence  as  against  testimony  by  the  reporter.  While  the  Issues  are  serious, 
and  in  some  aspects  may  involve  the  most  fundamental  First  Amendment  value  of  editorial 
freedom,  we  believe  this  subject  should  be  separated  for  legislative  consideration  from  the 
question  of  a  privilege  based  on  confidential  source  relationships. 
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We  support  carefully  defined  exceptions  to  a  journalists'  privilege  to  deal  with 
situations  of  special  investigative  urgency,  so  long  as  the  information  sought 
by  the  investigator  is  not  available  from  alternative  sources.  Under  no  circum- 
stances should  a  reporter  be  compelled  to  breach  a  confidence  where  the  investi- 
gative need  could  be  satisfied  by  evidence  from  a  different  source. 

A  general  subjective  exception,  in  the  manner  of  S.  3932,  however,  seems  to 
us  unsatisfactory  in  imposing  on  the  courts  an  obligation  to  decide  an  amorphous 
question  without  guidelines.  When  a  similar  argument  was  made  in  the  Branz- 
Inirg  case  that  such  a  judicial  responsibility  was  implicit  in  the  First  Amend- 
ment, Mr.  Justice  White  responded  for  the  Court : 

".  .  .  by  considering  whether  enforcement  of  a  particular  law  served  a  'com- 
pelling' governmental  interest,  the  courts  would  be  inextricably  involved  in  dis- 
tinguishing between  the  value  of  enforcing  different  criminal  laws.  By  requiring 
testimony  from  a  reporter  in  investigations  involving  some  crimes  but  not  in 
others,  they  would  be  making  a  value  judgment  that  a  legislature  had  declined 
to  make,  since  in  each  case  the  criminal  law  involved  would  represent  a  con- 
sidered legislative  judgment,  not  constitutionally  suspect,  of  what  conduct  is 
liable  to  criminal  prosecution"  (408  U.S.  at  705-706). 

What  specific  statutory  exceptions  to  the  privilege  are  justified?  As  for  civil 
litigation,  libel  suits  present  a  justifiable  occasion  for  lifting  a  statutory  privilege 
where  a  defendant  relies  on  a  confidential  source  as  the  basis  for  his  defense. 
Under  New  York  Times  v.  Sullivan,  376  U.S.  2.54  (1964),  and  its  progeny,  a 
plaintiff  in  virtually  every  libel  suit  against  the  press  must  prove  knowledge 
of  falsity  or  "reckless  disregard  of  the  truth."  Moroever,  the  proof  of  reckless 
disergard  has  been  held  to  require  a  showing  "that  the  defendant  in  fact  enter- 
tained serious  doubts  as  to  the  truth  of  his  publication."  St.  Amant  v.  Thompson, 
390  U.S.  727,  731  (1968).  Given  these  stringent  requirements,  Professor  Blasi  is 
no  doubt  correct  in  concluding  that  recognition  of  a  journalists'  privilege  in  libel 
suits  would  make  recovery  under  the  reckless  disregard  standard  virtually  im- 
possible. Blasi,  supra  at  229.  We  do  not  believe  that  privilege  legislation  should 
further  insulate  the  press  from  civil  liability  for  reckless  or  malicious  libel. 

Other  than  defamation  actions,  civil  litgation  does  not  present  ai)propriate 
occasions  for  exceptions  to  a  journalists'  privilege.  Indeed,  the  Second  Circuit 
Court  of  Appeals  has  upheld  on  First  Amendment  grounds  a  reporter's  refusal 
to  divulge  a  confidential  source  at  the  behest  of  a  civil  rights  class  action  plain- 
tiff. The  court  regarded  the  Branzturrj  decision  as  limted  to  grand  jury  sub- 
poenas, and  concluded  that  civil  judicial  proceedings  did  not  present  a  similar 
"rare  overriding  and  compelling  interest"  which  should  overcome  the  First 
Amendment  value  of  protecting  confiedntiality.  Baker  v.  F.  &  F.  Investment, 
Docket  No.  72-1413  (decided  December  7.  1972).  We  agree  with  the  Second  Cir- 
cuit that  civil  litigation  generally  does  not  present  a  justifiable  basis  for  over- 
riding a  journalists'  privilege.  Except  for  the  generic  exception  of  libel  actions, 
the  occasional  specific  exceptions  do  not  seem  to  us  worth  the  trouble  of  requiring 
courts  to  litigate  civil  case  press  subpoenas  on  a  case-by-case  basis,  under  a 
general  standard. 

As  for  criminal  investigations,  we  agree  in  general  with  the  exceptions  of  S. 
1311  of  the  last  Congress.  Prevention  of  foreign  aggression  and  espionage  seem  to 
us  obvious  overriding  concerns,  at  least  if  the  legislation  makes  clear  that  the 
latter  is  limited  to  the  usual  conception  of  clandestine  transmission  of  information 
to  foreign  agents  and  not  public  dissemination  through  the  publication  of  govern- 
ment secrets.  Prevention  of  a  threat  to  human  life  in  the  futui-e  also  seems  to 
us  a  compelling  basis  for  overriding  the  First  Amendment  interest  in  protection 
of  confidentiality,  except  that  we  would  require  the  threat  be  directed  to  specific 
(even  though  not  necessarily  identified  by  name)  lives,  to  prevent  the  privilege 
from  being  overriden  whenever  an  investigation  can  point  to  apocalyptic  rhetoric 
or  dissident  groups. 

We  believe  also  that  the  privilege  should  be  overcome  in  the  interest  of  solving 
past  crimes  of  a  particularly  serious  nature.  Investigation  of  murder  seems  an 
appropriate  exception  to  a  statutory  privilege.  We  suggest  that  Congress  consider 
whether  other  crimes  involving  egregious  risks  of  death,  such  as  arson  of  an 
occupied  building,  skyjacking,  or  kidnapping  might  be  appropriate  exceptions  to 
a  statutory  privilege  even  when  no  death  has  resulted.  Additional  crimes  of 
extreme  seriousness  can  be  added  to  the  excepted  list,  but  obviously  the  value 
of  the  privilege  in  First  Amendment  terms  will  be  diminished  if  the  list  is  unduly 
enlarged.  Each  situation  considered  for  an  exception  should  present  a  strong 
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social  justification  for  complete  investigation,  while  at  the  same  time  being  suffl- 
cieutly  definite  not  to  create  loopholes  which  would  erode  the  privilege. 

In  the  area  of  crimes  of  governmental  corruption  or  malfeasance,  on  the  other 
hand,  where  journalism  based  on  confidential  sources  has  frequently  served  as 
the  most  effective  means  of  exposure,  we  believe  the  privilege  too  important  to 
the  public  interest  for  the  creation  of  exceptions  in  favor  of  criminal  investi- 
gations. 

The  appropriate  scope  of  a  journalists'  privilege  at  the  trial  stage  of  criminal 
proceedings  poses  problems  of  exceeding  difficulty.  The  right  of  a  criminal  defend- 
ant to  compulsory  process  for  obtaining  witnesses  in  his  favor  is  of  constitutional 
dimension  under  the  Sixth  Amendment,  reflecting  the  paramoiuit  value  we 
attach  to  protecting  innocent  persons  from  conviction.'  While  the  interest  of 
the  prosecutor  in  fullest  access  to  testimony  at  criminal  trials  is  not  of  consti- 
tutional dimension,  it  is  nonetheless  of  the  highest  social  importance.  In  proving 
guilt  beyond  a  reasonable  doubt,  the  prosecutor  may.  in  unusual  but  conceivable 
circumstances,  have  need  to  negate  exculijatory  hypotheses  by  evidence  not 
obtainable  except  by  breaching  a  journalists'  privilege.  In  such  a  situation,  the 
prosecutor's  interest  in  overcoming  the  privilege  at  trial  would  be  more  com- 
pelling than  his  interest  in  calling  the  newsman  before  the  grand  jury  in  similar 
circumstances,  in  light  of  the  much  stricter  burden  of  proof  on  the  prosecutor  at 
trial.  Thus,  we  believe  that  compulsory  process  at  criminal  trials,  whether  in 
behalf  of  the  prosecution  or  the  defense,  should  overcome  the  journalists'  privi- 
lege, so  long  as  the  instigating  party  can  sati-sfy  the  condition,  which  should 
apply  to  all  exceptions  to  the  privilege,  that  there  is  no  available  alternative 
source  for  the  same  evidence.  Appropriate  procedures  to  be  followed  in  judging 
whether  this  condition  is  met  and  whether  the  testimony  at  issue  is  privileged 
in  the  first  instance,  vt'hicii  may  or  may  not  require  in  camera  determinations 
by  the  trial  judge,  would  parallel  those  suggested  in  such  opinions  as  United 
States  V.  Reynolds,  34.")  U.S.  1.  8-11  (1953)  ;  Environmental  Protection  Agency  v. 
Mink,  41  Law  Week  4201,  4207  (Jan.  22, 1973). 

5.  To  Whom  SJiould  the  Privilege  Extend? 

One  of  the  most  troubling  questions  concerning  a  journalists'  privilege  for 
confidential  source  relationships  is  who  should  be  able  to  claim  its  protection. 
The  Supreme  Court,  as  we  have  seen,  regarded  this  issue  as  posing  serious  consti- 
tutional problems  for  a  judicial  privilege  grounded  in  the  First  Amendment.  As 
we  have  tried  earlier  to  make  clear,  Congress  is  not  similarly  hedged  in  by  con- 
stitutional difl3culties  in  determining  to  whom  a  statutory  privilege  should  ex- 
tend. Legislatures  are  free  to  draw  lines  in  statutes  in  order  to  meet  social 
problems  at  their  most  serious  or  expedient  points.  The  basic  question  of  legis- 
lative policy  nonetheless  remains. 

We  believe  the  initial  legislation  should  enter  this  sensitive  area  cautiously, 
leaving  open  the  possibility  of  broadening  the  reach  of  the  privilege  at  a  later 
date  in  the  light  of  further  experience. 

Obviously,  the  statutory  privilege  should  cover  anyone  regularly  employed  in 
a  newsgathering  or  disseminating  capacity  b.v  any  newspaper,  wire  service,  pe- 
riodical, broadcasting  station  or  network.  Free-lance  professional  journalists 
should  also  be  covered,  provided  their  professional  status  is  established  by  a 
showing  of  prior  publication  or  broadcast  of  their  materials  in  one  of  the  covered 
media.  We  believe  Congress  should  go  farther  than  a  regular  employment  rela- 
tion or  prior  experience  and  protect  anyone  clearly  associated  with  an  established 
medium  of  communication,  in  connection  with  the  journalistic  story  for  which  he 
claims  the  privilege.  This  would  include  free-lancers  who,  though  not  having 
the  professional  experience  referred  to  above,  could  demonstrate  some  tangible 
connection  with  a  medium  of  news  dissemination.  Potential  journalists  working 
without  a  contract  on  their  first  stories  would  not  be  covered,  but  this  gap  in 
the  protection  of  some  confidential  sources  seems  well  worth  the  administrative 
convenience  and  protection  of  investigatory  powers  inherent  in  having  some 
definite  limits  on  the  reach  of  the  privilege. 

A  vexing  problem  is  what  should  be  considered  a  medium  of  news  dissemina- 
tion, for  purposes  of  establishing  an  employment  relation  or  other  connection. 


■^  The  recently  revised  Rule  17  of  the  Federal  Rules  of  Criminal  Procedure  authorizes 
compulsory  process  to  secure  witnesses  in  his  behalf  if  the  defendant  can,  in  the  words  of 
Professor  Wright,  show  that  his  request  "is  not  frivolous."  1  Wright,  Federal  Practice  and 
Procedure,  Criminal,  §  272  at  540  (1969). 
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Professor  Blasi  suggests  that  one  requirement  for  such  a  medium  be  some  ele- 
ment of  periodicity — "continuing  publication  [including  broadcasting]  at  more- 
or-less  regular  intervals."  Blasi,  supra  at  268.  This  would  prevent  witnesses  from 
altering  their  immediate  behavior  to  achieve  statutory  protection.  Such  a  re- 
quirement might  exclude  the  upstart  publication,  but  again  the  cost  seems  worth 
the  gain  of  providing  relatively  clear  limits  on  the  reach  of  the  privilege. 

Extending  the  statute  to  cover  all  free-lancers,  authors,  scholars,  lecturers, 
pamphleteers,  etc.  not  only  would  complicate  its  administration  but  would  in- 
volve Congress  in  making  findings  on  First  Amendment  claims  that  are  less 
clear,  and  perhaps  different  in  nature,  than  those  involving  professional  journal- 
ists and  the  press  media. 

February  1,  1973. 

Respectfully  submitted, 

COMMITTEE    ON    FEDERAL    LEGISLATION 

Martin  F.  Richman,   Chairman. 
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Mr.  Kastenmeier,  This  has  been  a  most  enlightening  presentation. 
On  the  last  point  I  have  one  question,  as  far  as  record  of  past  publica- 
tion and  differentiating  between  newsmen  and  reporters.  I  think  there 
is  some  fear  that  while  this  is  not  precisely  the  same  thing  as  you  sug- 
gest, nonetheless,  this  might  lend  itself  eventually  to  some  sort  of  a 
licensing  of  the  press ;  that  is  to  say,  you  have  to  have  the  press  indi- 
cate, to  have  a  record  of  past  publication,  it  could  be  argued  in  the 
future  that  it  might  be  simpler  for  them,  once  they  have  achieved  cer- 
tain things,  to  get  a  license. 

Expressing  this,  therefore,  that  would  be  evidence,  I  suppose,  and 
they  would  not  have  to  prove  anything  beyond  that.  Do  you  think  any 
fear  in  that  respect  might  be  justified  ? 

Prof.  Schmidt.  I  think  that  is  an  appropriate  fear,  and  any  kind  of 
licensing  of  the  press  would  be  the  worst  thing  that  could  possibly 
come  about  through  privilege  legislation,  in  my  view,  much  worse  than 
any  benefits  of  privilege  legislation. 

iSIy  suggestion  would  be  that  if  a  requirement  of  past  publication  is 
liberal,  just  a  few,  two  or  three  or  even  one  or  two,  what  you  would 
then  have  is  a  test  that  could  be  easily  administered  by  a  judge  when 
the  privilege  is  claimed  and  that  would  necessarily  apply  to  anyone 
who  has  any  reporting  experience  at  all. 

It  would  not  require  both  a  record  of  past  publication  and  evidence 
of  current  employment  by  news  media.  Either  one,  it  seems  to  me, 
ought  to  suffice  to  bring  a  person  within  the  scope  of  the  privilege. 

For  those  freelancers,  persons  who  work  on  their  own,  who  can't 
demonstrate  any  continuing  connection  with  any  news  medium,  it  does 
not  seem  to  me  that  asking  them  to  give  tangible  evidence  that  they 
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are  journalists  by  pointing  to  one  or  two  past  stories  filed  or  broadcasts 
made,  documentaries,  et  cetera,  will  lead  to  Government  licensing  of 
the  press. 

The  only  purpose  of  sucli  requirements,  Mr.  Chairman,  is  to  prevent 
courts  from  having  to  get  into  very  time  consuming  and  difficult  prob- 
lems of  assessing  the  credibility  of  persons  who  say  that  while  I  have 
never  written  an3't}iing  before,  in  this  instance  I  did  gather  this  infor- 
mation intending  to  write  it  up  or  to  lecture  about  it  or  whatever, 

I  think  avoiding  that  kind  of  evidentiary  problem  is  worth  the  mod- 
est costs  involved  in  limiting  the  privilege  to  people  who  can  give  you 
pretty  clear-cut  evidence  that  they  are  journalists. 

Mr.  Kastenmeier.  I  have  one  other  question.  Going  back  in  your 
assessment  of  the  necessity  for  Federal  legislation,  you  suggested  that 
guidelines  don't  work  too  badly  and  geiierally  speaking  there  is  no 
greater  urgency  in  the  Federal  field  for  privilege  legislation  today. 

This  really,  I  think  at  least  in  tone,  differs  with  most  other  witnesses 
over  those  who  liave  come  before  us,  feeling  very  urgently  about  the 
necessity  of  Federal  legislation,  whether  or  not  it  affects  the  States 
today.  Would  you  characterize  their  position  as  overreacting  or  what  ? 

Prof.  Schmidt.  No.  Mr.  Chairman,  I  would  not  do  that.  I  hope  I  will 
not  be  misunderstood  on  th'is  point.  What  I  tried  to  say  was  that  it 
seems  to  me  the  most  urgent  need  for  protection  does  lie  at  the  State 
level  now,  and  Congress,  therefore  ought  to  give  very  serious  con- 
sideration, indeed,  in  my  view,  ought  to  enact  a  privilege  that  is  ap- 
plicable at  the  State  level. 

At  the  Federal  level  the  need  is  not  equally  urgent  as  I  understand 
tlie  matter  because  the  Attorney  General's  guidelines  are  sensible  in 
my  view  and  more  importantly,  have  been  adininistered  in  a  sensible 
way  within  the  Justice  Department.  By  the  same  token,  either  the 
guidelines  themselves  or  the  administration  of  them  can  be  changed 
and  moreover,  the  guidelines  have  no  effect  except  as  to  the  Justice 
Department  subpenas. 

There  are,  of  course,  many  other  subpenas  having  a  Federal  source, 
either  legislative  or  administrative  source,  that  are  not  affected  at  all 
by  the  guidelines.  A  recent  case,  the  "Selling  of  the  Pentagon"  con- 
troversy, whatever  one  may  think  about  the  merits  underlying  that, 
seems  to  me  to  indicate  the  very  real  potential  for  abuse  that  legisla- 
tive subpenas  do  have. 

As  for  administrative  subpenas,  I  don't  know  of  any  instance  in 
which  a  journalist  has  been  subpenaed  by  the  SEC  or  any  of  the  other 
Federal  agencies  with  subpena  powers,  but  those  subpena  powers  are 
extensive  and  Federal  legislation  would  be  helpful  in  limiting  admin- 
istrative guidelines. 

Mr.  Kastexmeter.  I  would  like  to  yield  to  my  colleagues  and  first 
to  the  gentleman  from  California,  Mr.  Danielson. 

Mr.  Danielsox.  Thank  you,  Mr.  Chaii-man.  I  favor  some  kind  of  a 
newsmen's  privilege.  I  am  the  author  of  the  only  bill  so  far  introduced, 
H.R.  2002,  which  both  preempts  State  law  and  gives  unquestioned 
privilege. 

I  find  there  are  many  questions  tliat  are  difHcult  here,  but  I  wonder 
if  vou  can  give  me  some  one-liner  answers ;  I  will  greatly  appreciate  it. 
First  of  all.  I  think  we  have  to  clarify  our  terminology  in  this  matter. 
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We  switch  constantlj^  from  talking  about  constitutional  privileges 
and  then  statutory  remedies  under  the  theory  that  no  one  can  be  just  a 
little  bit  dead.  I  would  think  that  if  this  is  a  constitutional  privilege, 
we  cannot  hedge  it  by  statute. 

Prof.  Schmidt.  I  agree  wdth  that. 

]Mr.  Daxielson.  Therefore,  if  we  are  going  to  have  any  point  at  all 
in  these  hearings,  we  might  as  well  just  accept  the  fact  that  we  are 
talking  about  a  proposed  statutory  privilege. 

Prof.  Schmidt.  Yes,  I  agree  with  that. 

INlr.  Daxielson.  Rather  than  having  a  constitutional  privilege.  You 
have  mentioned  several  times  in  your  presentation  the  term  "investiga- 
tive need."  I  wish  you  to  define  that.  I  think  you  are  referring  to  com- 
pulsory testimony  before  a  grand  jury  or  in  a  court  or  before  a  com- 
mittee such  as  this. 

Prof.  Schmidt.  Yes.  Congressman,  there  are  several,  as  you  point, 
different  kinds  of  investigative  needs  which  I  think  Congress  would 
need  to  take  into  account  if  it  decides  that  some  exceptions  are  appro- 
l)riate  to  the  privilege. 

The  needs  which  I  think  justify  exceptions  are  the  ones  that  I  men- 
tioned :  In  civil  cases,  libel  suits,  criminal  investigations  of  basically 
homicide  crimes  and  future  threats  to  life. 

jNIr.  Danielson.  My  understanding  that  I  want  the  record  to  reflect 
is  that  when  you  use  the  term  "investigative  need,"  you  are  referring 
to  a  situation  in  which  you  feel  that  the  privilege,  if  any,  should  be 
lifted,  as  opposed  to  investigative  need  on  the  part  of  the  newsseeker, 
the  new^sw'riter,  the  reporter  who  is  out  investigating  some  case. 

Prof.  Schmidt.  Yes,  Congressman,  that  is  right. 

Mr.  Daxiei.son.  We  have  another  slogan  or  two  that  come  up  which 
T  would  like  your  opinion  on.  We  constantly  hear  today  in  this  con- 
nection the  expi'ession  "the  public's  right  to  know." 

It  is  a  good  phrase.  It  rings  true,  and  we  all  like  it.  I  would  like  to 
ask  you  what  you  feel  the  public  has  a  right  to  know. 

Prof.  Schmidt.  Mr.  Congressman,  I  have  never  figured  out  what  that 
phrase  does  mean.  It  is  clear  that  the  first  amendment  gives  people 
a  riglit  to  speak  and  to  publish  and  a  few  other  things,  but  the  extent 
to  which  it  gives  anyone  a  right  to  know  is  far  from  clear.  Of  course, 
a  consequence  of  one  person's  right  to  speak  or  print  is  that  another 
person  can  read  or  hear  and  so  that  is  the  way  that  term  comes  up. 

Mr.  Danielson.  What  you  really  mean,  I  gather,  is  that  the  public 
should  have  a  right  to  at  least  have  an  opportunity  to  know  wdiat  is 
going  on ;  the  right  to  be  informed  ? 

Prof.  Schmidt.  The  Constitution  protects  people's  rights  to  speak 
and  to  write.  That  is  the  area,  it  seems  to  me,  Congress  or  the  courts 
ought  to  focus  on.  If  people  have  a  right  to  speak  or  write,  people 
will  know. 

Mr.  Danielson.  I  have  heard  this  comment  that  if  the  public  has  a 
right  to  know,  does  the  public  not  also  have  a  right  to  know  what  the 
newsman  knows.  Therefore,  if  the  newsman  knows  something  we  would 
like  to  know  about,  should  he  be  shielded,  should  he  be  given  the  right 
not  to  tell  us  what  he  laiows  ? 

Prof.  Schmidt.  I  think  that  is  a  beautiful  example  of  the  kind  of 
fallacy  vou  get  into  if  vou  think  the  first  amendment  deals  with  a 
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right  to  know  in  an  abstract  way  rather  than  protecting  your  right 
to  speak  or  write. 

Mr.  Danielson.  I  think  it  ilhistrates  some  of  the  complexity  we 
have.  Another  slogan  I  have  run  into  is  that  if  we  do  not  have  a 
newsman's  privilege,  the  press  will  become  an  unofficial  investigative 
arm  of  the  Government  or  words  to  that  effect.  I  imagine  you  have 
heard  that? 

Prof.  Schmidt.  Yes,  I  have. 

Mr.  Danielsox.  Do  you  believe  that  that  has  a  validity  ? 

Prof.  Schmidt.  I  believe  it  has  some  limited  validity,  yes.  We  are  all 
investigative  arms  of  the  Government  in  a  sense  that  in  our  legal  sys- 
tem one  of  the  very  best  things  about  it  is  that  we  are  all  subject  to 
investigative  processes. 

No  person  is  too  high  to  resist  a  prosecutor's  subpena.  The  press,  in 
the  absence  of  a  privilege,  would  be  treated  like  me  or  anyone  else  who 
has  to  respond  to  a  grand  jury  or  a  subpena.  The  difference,  it  seems 
to  me,  is  that  when  I  am  called  to  the  grand  jury,  it  is  because  in  almost 
every  case  I  happened  to  see  something  or  happened  myself  to  par- 
ticipate in  some  activity  that  are  of  interest. 

That  is  not  usually  the  case  with  journalists.  Journalists  are  called 
not  because  they  are  eyewitnesses  in  most  cases,  or  not  because  of  their 
private  activities,  but  because  their  professional  activities  have  led 
tliem  to  investigate  the  same  matter. 

In  a  sense,  calling  a  journalist  is  therefore  a  little  different  from 
calling  the  usual  kind  of  eyewitness  observer  and,  consequently,  there 
is  a  danger  of  a  journalist  becoming  an  investigative  arm  of  the  Gov- 
ernment in  a  sense  that  his  desire  to  investigate  as  a  journalist  has  led 
him  to  the  investigation  that  the  grand  jury  wants  to  get. 

Mr.  Danielsox.  It  calls  him  as  being  uniquely  better  informed  on  a 
wide  range  of  things  than  the  average  person  ? 

Prof.  ScHMroT.  Yes,  sir. 

Mr.  Danielsox.  Do  you  think  that  is  a  good  reason  to  extend  a  news- 
men's privilege  ? 

Prof.  Schmidt.  Yes,  I  think  it  is.  I  think  the  way  in  which  a  jour- 
nalist gets  the  information  is  different,  but,  more  importantly,  I  also 
think  that  what  a  journalist  can  do  with  the  information  is  different. 
While  all  of  us  have  the  same  right  to  write  and  speak,  we  don't  all 
use  it  as  much  as  journalists. 

Mr.  Daneeslon.  If  that  should  be  a  basis  for  journalists,  should  it 
not  extend  to  other  persons  similarly  situated?  I  have  in  mind  the 
insurance  company  investigator  whose  life  is  taken  up  in  investigating 
matters  that  involve  his  insurance  company. 

He  is  going  to  be  uniquely  informed  because  of  his  employment, 
and  he  obtains  this  information  not  incidentally  but  because  he  has 
been  out  there  working  for  it.  Should  he  also  get  the  privilege  ? 

Prof.  Schmidt.  Congressman,  I  don't  believe  so.  The  aim  of  privilege 
legislation  is  protecting  the  ability  of  persons  who  disseminate  news 
to  get  the  widest  variety  of  news  to  the  public.  An  insurance  investi- 
gator by  and  large  is  not  in  that  business.  Therefore,  there  is  no  public 
interest  in  that  case  which  outweighs  his  value  as  an  investigative 
resource.  In  the  case  of  a  journalist,  the  public  interest  is  free  flow  of 
information. 
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Mr.  Danielson.  I  thank  you  for  your  answers.  I  refer  to  this  in 
connection  with  the  slogan  that  the  press  would  become  an  unofficial 
investigative  arm  of  the  Government.  So  would  the  insurance  in- 
vestigator. "Wliat  about  the  private  detective  ? 

Prof.  Schmidt.  In  that  sense,  we  are  all  unofficial  investigative  arms 
of  the  Government. 

Mr.  Danielson.  What  about  the  investigative  reporters,  scholars 
who  dig  into  matters  for  the  purpose  of  writing  a  treatise  or  magazine 
article?  This  is  communication  we  are  talking  about.  Do  3^ou  feel 
that  it  should  extend  that  far  ? 

Prof.  Schmidt.  Xo,  I  don't  feel  the  privilege  ought  to  extend  that 
far,  but  it  is  an  extremely  close  question  for  me. 

Mr.  Danielson.  I  really  hate  to  ask  all  these  questions,  but  they 
are  bothering  me.  Wliat  are  we  seeking  to  protect,  the  communication 
or  the  source  of  the  communication  or  the  identity  of  the  source 
of  the  communication? 

Prof.  Schmidt.  I  believe  we  are  seeking  to  protect  the  communica- 
tion as  such.  The  way  to  protect  the  communication  as  such  is  to  give 
the  journalist  the  right  to  protect  his  promises  of  confidentiality. 

There  is  no  protection  for  the  source  here,  Mr.  Congressman.  If  a 
journalist  should  decide  for  his  own  reasons  to  come  forward  and  tell 
a  prosecutor  or  a  grand  jury  a  story  that  he  received  in  confidence, 
this  legislation,  as  I  understand  it,  would  not  prevent  him  from  doing 
so.  The  source  has  no  legal  right.  It  is  the  right  of  the  journalist,  as  I 
see  it. 

Mr.  Danielson.  In  fact,  you  have  answered  my  next  question  of 
who  could  waive.  You  said  we  are  protecting  the  communication  or  the 
identity.  This  can  still  be  waived  by  the  journalist  ? 

Prof.  Schmidt.  Yes,  I  believe  so.  It  may  seem  illogical,  but  if  what 
you  are  trying  to  do  in  privilege  legislation  is  protect  the  journalist's 
capacity  to  write  and  report,  it  seems  to  me  not  illogical  to  give  him 
the  privilege  and  to  leave  it  up  to  his  best  judgment  about  whether  or 
not  he  wants  to  invoke  it. 

Mr.  Danielson.  It  would  be  discretionary  in  the  reporter,  and  I 
will  use  "reporter"  to  cover  all  these  people. 

Prof.  Schmidt.  Yes,  a  reporter  could  waive  it. 

Mr.  Danielson.  This  would  be  different  then?  We  cannot  draw 
the  analogy  of  the  classical  privilege  communications.  It  is  not  the 
lawyer's  privilege;  it  is  the  client's.  It  is  not  the  doctor's  privilege; 
it  is  the  patient's,  and  only  the  patient  can  waive  it. 

Although  I  fear  of  being  corrected,  it  is  not  the  priest's  privilege ; 
it  is  the  penitant's. 

Prof.  Schmidt.  As  I  understand,  you  are  right.  It  is  very  important, 
I  believe,  for  legislators  to  decide  on  the  desirability  of  a  journalist's 
privilege  by  looking  at  the  situation  with  respect  to  journalists  and 
not  by  attempting  to  reason  analogically  to  doctors,  priests,  and 
lawyers  and  patients. 

Mr.  Danielson.  I  am  glad  you  put  that  in  the  record  because 
if  we  should  pass  such  legislation,  I  think  there  should  be  auide- 
lines  for  the  courts  to  consult.  I  think  this  is  one  that  could  give 
rise  to  innumerable  problems. 

Mr.  KjlStenmeiek.  The  gentleman  from  Massachusetts? 
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Mr.  Drinan.  I  want  to  thank  you  for  your  statement,  but  in  all 
candor,  I  am  afraid  it  does  not  answer  most  of  my  basic  difficulties. 
You  assume,  without  really  giving  any  demonstration,  that  we  can 
have  exceptions  to  this  rule,  and  you  say  in  that  light  that  the  Attor- 
ney General's  guidelines  are  administered  as  you  say  in  a  sensible 
way. 

That  remains  to  be  shown.  I  hope  that  more  journalists  who  were 
subpenaed  by  the  Justice  Department  will  come  forward.  Their  num- 
bers are  small,  but  there  is  no  evidence,  as  I  see  it,  to  suggest  that  that 
system  is  operating  well. 

In  all  candor,  you  give  us  a  scenario  or  scorecard  here  which  I  am 
afraid  would  do  precisely  what  you  concede  is  being  done  at  the 
State  level. 

You  admit  on  page  31  that  judges  are  finding  loopholes  and  the 
statutes  in  20  States  are  not  all  protecting  the  journalists  as  they 
were  intended  to  do.  I  suggest  that  the  moment  you  recognize  this, 
as  you  have  on  page  41  by  saying  you  would  not  have  past  crimes 
included,  you  really  have  not  given  us  anything  that  the  State  statutes 
do  not  have  and  as  conceded,  they  are  not  working  very  well. 

But,  I  want  to  go  to  what  is  the  real  problem  that  we  did  not  reach 
on  page  43  of  your  statement,  and  that  is  the  clash  between  the  first 
and  sixth  amendments. 

I  do  not  underetand  really  what  you  are  telling  us  here  about  the 
defendant.  The  defendant,  in  a  criminal  trial,  does  he  have  the  same 
rights  as  the  prosecution  Vv'ith  regard  to  a  journalist's  source  of  in- 
formation? In  other  words,  he  has  the  right,  under  tlie  sixth  amend- 
ment, to  a  speedy  and  fair  trial. 

What  riglits  are  you  suggesting  on  page  43  that  the  defendant  would 
have  com.patible  to  the  prosecution  ? 

Prof.  Schmidt.  Another  right  which  the  defendant  has  under  the 
sixtli  amendment  is  compulsory  process  for  the  obtaining  of  witnesses 
in  his  behalf.  That  is  a  right  which  in  general  in  the  Federal  system  is 
jealously  guarded.  As  I  understand  the  matter  now,  a  defendant  need 
only  prove  to  the  judge  that  his  need  for  a  witness  is  not  frivolous  in 
order  to  have  not  only  compulsory  process  issued,  but  also  public 
money  to  pay  the  witness  for  his  time. 

Mr.  Drinan.  In  connection  with  journalists,  what  is  your  answer  ? 

Prof.  ScHMTOT.  That  would  include  journalists.  There  is  nothing  in 
the  sixth  amendment  that  suggests  the  compulsory  process  right  is  not 
applicable  to  journalists. 

Mr.  Drtxax.  Therefore,  what  do  you  mean  on  page  43,  "Thus  we 
believe  that  compulsory  process  at  criminal  trials,  whether  in  behalf 
of  the  prosecution  or  defense,  should  overcome  the  journalist's 
privilege"  ? 

Tlie  prosecution  have  the  same  rights  as  the  defense  ? 

Prof.  ScHMmT.  A  defendant's  right  is  a  constitutional  one  under 
the  sixth  amendment.  Therefore,  largely  for  that  reason,  but  also  be- 
cause I  think  it  is  a  good  idea,  a  defendant.  I  believe,  ought  to  be  able 
to  call  a  journalist  if  he  can  satisfy  the  judge  that  he  has  no  alterna- 
tive source  for  the  same  evidence. 

The  ]>rosecutor's  right  is  not  of  constitutional  dim.ension.  There  is 
no  provision  in  the  sixth  amendment  or  anywhere  else  that  gives  the 
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prosecutors,  as  a  constitutional  matter,  compulsory  process  for 
witnesses. 

But,  I  think  in  terms  of  weigliing  the  importance  of  what  defendants 
and  prosecutors  are  doing  at  criminal  trials,  that  a  prosecutor's  power 
to  get  the  evidence  before  a  jury  is  either  of  equivalent  weight  to  that 
of  the  defendant  or  close  to  it. 

Mr.  Drinan.  That  is  your  pliilosophy  of  the  Constitution.  You  are 
elevating  law  and  order • 

Prof.  ScHMmT.  I  am  not  making  a  constitutional  claim. 

Mr.  Drinan.  Using  the  same  standards  for  the  prosecution  as  the 
defense.  I  say  that  is  a  whole  new  thing  you  have  inserted  which  I  hope 
does  not  get  into  the  law  we  write. 

I  think  this  is  critical.  You  have  demonstrated  here  tliat  you  do  not 
want  to  exalt  the  first  amendment  rights  which  are  involved  in  the 
matter. 

Prof.  ScHMTOT.  If  what  you  mean  is  that  I  see  that  there  are  other 
social  interests  at  stake  here  in  addition  to  the  very  important  first 
amendment  interests  in  free  dissemination  of  news,  then  you  are  right. 
Yes,  I  do  regard  the  investigative  needs  of  prosecutors  as  very  im- 
portant in  certain  situations. 

Now,  I  do  not  believe  that  in  so  doing,  I  am  derogating  the  values 
of  the  first  amendment  to  any  great  extent.  I  believe  absolutist  think- 
ing about  this  question  is  not  responsive  to  the  social  interests  that 
are  on  both  sides ;  but  I  freely  admit  that  these  are  all  matters  on  which 
people  can  differ. 

Mr.  Drinan.  Professor,  would  you  have  any  evidence  that  the  stat- 
ute which  you  are  proposing  with  these  three  broad  exceptions  would 
work  any  better  than  the  statutes  in  the  20  States  ? 

Why  wouldn't  judges  continue  to  find  loopholes  and  why  wouldn't 
the  prosecution  continue  to  assert  their  rights  which  you  suggest 
should  be  equal  to  that  of  the  defense. 

Prof.  ScHMroT.  Well,  there  are  several  reasons  why.  One,  it  is  ob- 
vious, I  think,  that  legislation  would  accomplish  something  in  the  30 
States  where  it  does  not  exist.  In  the  20  States  that  have  legislation, 
the  impact  of  Federal  legislation  would  basically  be  as  follows:  That 
a  journalist  who  finds  a  State  judge  who  is  unreasonable  or  somehow 
adept  at  finding  a  loophole  in  the  privilege  would  be  able  to  go  to 
Federal  court,  seek  a  petition  for  habeas  corpus  and  get  a  Federal 
judge  to  rule  on  whether  his  confinement  is  consistent  with  a  Federal 
statute. 

Mr.  Drtnan.  But  Professor,  your  statute  is  much  broader  than  most 
of  the  20.  It  has  far  more  loopholes  than  most  of  the  20. 

Prof.  Schmidt.  Most  of  the  20  contain  at  least  some  kind  of  general 
exception.  Mine  contains  no  general  exceptions,  other  than  only  rather 
specific  ones. 

Mr.  Drinan.  For  the  solving  of  past  crimes,  what  could  be  broader  ? 

Prof.  Schmidt.  Not  all  past  crimes,  only  homicides. 

Mr.  Drinan.  Investigation  of  murder,  then  you  say  arson,  slc^'^ jack- 
ing and  kidnaping.  You  do  not  mention  white  collar  crimes  like  em- 
bezzlement but  the  crimes  of  violence.  The  moment  that  anything 
touches  upon  these,  risks  of  death,  I  am  suggesting  that  you  are  not 
giving  a  solution  to  the  past  problems  we  have  found. 
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The  moment  you  erode  it  even  by  one  exemption,  you  will  find  the 
whole  privilege  goes  away. 

Prof.  Schmidt.  I  am  sure  I  am  not  giving  a  solution  to  all  the  prob- 
lems, but  what  I  was  trying  to  do  is  suggest  that  there  are  certain 
past  crimes  that  have  involved  the  loss  of  life  or  that  are  in  a  very 
narrow  category  of  crimes  that  involve  an  egregious  risk  to  life  such  as 
arson,  skyjacking  or  kidnaping,  and  those  are  the  only  past  crimes 
exceptions  that  I  believe  would  be  justified. 

Now,  if  the  claim  is  that  those  exceptions  have  no  limits  to  them 
and  that  judges  will  create  loopholes  out  of  them,  I  simply  do  not 
believe  it. 

It  is  simply,  it  seems  to  me,  not  fair  to  assume  that  judges  would 
include  embezzlement,  governmental  corruption  or  other  crimes  in- 
volving no  loss  of  life  as  within  the  range  of  an  exception  that  is  put 
in  terms  of  homicide. 

Mr.  Drixain  .  I  thank  you  very  much,  Professor,  for  your  statement. 
Mr.  Kasit.nmeier.  The  gentleman  from  Utah,  Mr.  Owens. 
Mr.  Owens.  I  have  a  question  I  will  save  for  ]Mr.  Caldwell. 
Mr.  Kastexmeier.  The  gentleman  from  Iowa. 

jSIr.  Mezvinsky.  I  have  one  basic  question.  You  have  given  the  whole 
argument  for  the  qualified  right.  I  was  brought  up  with  the  definition 
of  freedom  of  the  press. 

Once  we  invade  that  jurisdiction,  we  are  defining  what  that  right  is. 
Can  you  give  m.e  any  reported  adverse  reaction  Avhere  law  enforce- 
ment has  been  adversely  affected  by  such  a  privilege? 

Prof.  Schmidt.  No,  I  certainly  cannot.  I  have  no  knowledge  of  that. 
JVIr.  Mezvinsky.  So,  you  have  no  knowledge  of  any  adverse  effect 
by  such  a  privilege,  and  since  we  are  trying  to  balance  the  freedom 
of  the  press  versus  the  social  consequences,  we  have  had  ju'esontation 
on  qualified  right  without  any  reported  adverse  effect;  is  that  correct? 
Prof.  Schmidt.  Yes.  Of  course,  adverse  effect  is  a  little  hypothetical 
since  there  is  no  Federal  privilege.  I  suppose  it  might  be  tested  at  the 
State  level  where  there  are  State  laws.  I  have  heard  prosecutors  claim 
that  in  New  York,  which  is  where  I  live,  and  which  has  a  State  privi- 
lege statute,  that  the  existence  of  that  statute  does  interfere  with  them. 
But,  I  take  protestations  from  both  sides  of  this  controversy  with 
some  grain  of  salt.  As  for  the  absoluteness  of  the  first  amendment,  the 
fact  of  the  matter  is  that  the  Supreme  Court  has  said  there  is  no  first 
amendment  privilege  in  this  area. 

Whether  one  agrees  with  that  or  not,  one  at  least  oujiht  to  recognize 
that  this  issue  of  "a  journalists'  privilege  involves  no  direct  regulation 
of  wliat  a  journalist  can  print.  It  involves  only  an  indirect  sort  of 
information  gathering  restriction. 

Now,  I  believe,  as  a  matter  of  social  policy  that  journalists  ought 
to  be  protected  in  their  information  gathering  from  confidential 
sources  excepting  in  very  narrow  circumstances.  But  as  a  constitu- 
tional matter,  it  is  not  descriptive  to  say  a  journalist  has  a  first  amend- 
ment right  to  protect  confidential  sources  at  least  if  that  is  supposed 
to  be  a  reflection  of  how  the  couits  look  at  the  matter. 
]SIr.  ^Iezvixsky.  Thank  you. 

Mr.  Kastenmeier.  I  would  like  to  yield  to  the  gentleman  from 
Illinois,  Mr.  Eailsback. 
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Mr.  Eailsback.  I  want  to  thank  Professor  Schmidt.  You  are  liere 
today  representing  the  bar  of  the  city  of  New  York,  are  you  not? 

Prof.  Schmidt.  Yes,  sir. 

Mr.  Eailsback.  In  other  words,  these  positions  that  you  are  stating 
reflect  the  opinions  of  your  association  ? 

Prof.  Schmidt.  That  is  right.  I  have  my  own  personal  view  about 
some  of  these  matters,  but  what  I  am  saying  here  reflects  the  views 
of  the  association. 

Mr.  Eailsback.  Let  me  say  that  I  personally  think  that  your  presen- 
tation has  been  very  thoughtful.  I  do  not  agree  with  all  aspects  of 
it,  but  once  again  the  bar  of  the  city  of  New  York  has  given  very 
tlioughtful  consideration  to  a  complex  legal  issue  and  has  been  of 
great  help  to  those  of  us  who  have  to  ponder  these  very  difficult 
questions. 

I  would  like  to  ask  you  for  your  opinion  about  one  aspect  of  the 
question  which  relates  to  civil  cases.  I  just  wonder  if  the  bar  of  tlie 
city  of  New  York  is  not  underestimating  what  could  be  the  value 
in  certain  cases  to  an  individual  claimant  or  plaintiff,  particularly 
in  the  area  of  consumer-type  cases  and  derivati^•e  shareholder  suits. 

Perhaps,  it  could  have  "been  used  in  the  electrical  utility  cases.  In 
other  words,  in  a  hypothetical  case  that  involves  a  great  number  of 
people  whose  rights  are  adversely  affected  and  wlicre  an  investigative 
reporter  has  been  able  to  develop  evidence  of  wrongdoing,  say,  by 
the  electric  utilities,  or  in  a  multiconsumer  case  where  an  investiga- 
tive reporter  may  have  broken  a  story  about  some  faulty  equipment 
in  one  of  the  automobile  manufacturer's  cars,  does  not  the  giving 
v.hat  appears  to  be  almost  an  absolute  privilege  in  these  kinds  of  civil 
suits  really  foreclose  very  important  rights  ?  In  other  words,  assuming 
the  unavailability  of  information  from  any  other  source,  the  informa- 
tion that  would  lead  to  tlie  disclosure  on  whicli  the  claims  are  based. 

Prof.  Schmidt.  Well,  that  is  a  tough  question.  ^My  attitude  about 
that  is  that  the  reports  which  go  out  to  the  public  about  the  consumer 
frauds  or  the  shoddy  manufacturing  or  whatever  it  is  are  of  greater 
social  worth  than  the  capacity  of  any  individual  plaintiff  to  make 
use  of  contidential  information  contained  in  connection  with  those 
reports  in  winning  a  lawsuit. 

We  have  had  a  case  in  the  Second  Circuit  decided  in  the  last  month 
which  is  almost  exactly  the  case  you  are  talking  about,  in  which  an 
investigative  reporter  did  a  story  for  the  Saturday  Evening  Post 
about  blockbusting  in  Chicago  in  which  he  made  confidential  use  of 
a  real  estate  broker's  information.  In  a  civil  rights  suit,  the  plaintiffs 
sought  to  subpena  him  to  find  out  who  the  broker  was  who  had  in  effect 
confessed  in  the  story  to  violations  of  the  civil  rights  statutes. 

The  reporter  resisted  the  subpena,  and  the  Second  Circuit  has  up- 
held that  resistance  on  the  theory  that  the  Branzburg  decision  involved 
grand  jury  subpenas  and  that  they  reflect  a  greater  investigative  need 
than  the  sort  of  civil  subpenas  that  would  come  up  in  this  civil  rights 
suit  over  others. 

I  happen  to  agree  with  that  decision  though  I  must  grant  that  it  is  a 
close  question. 

Mr.  Eailsback.  Let  me  pin  this  down  a  little  more.  I  am  not  sure 
this  is  very  clear  in  your  testimony.  We  are  dealing  in  every  case  with 
confidentiality;  are  we  not? 
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In  other  words,  as  I  understand  it,  you  would  not  protect  newsmen 
from  divulging  information  that  they  may  have  observed  on  the  spot 
in  a  civil  case  if  it  did  not  involve  a  confidential  relationship. 

Prof.  Schmidt.  That  is  exactly  right ;  yes. 

Mr.  Kastenmeeer.  The  gentleman  from  New  York. 

Mr.  Smith.  No  question,  thank  you. 

Mr.  Kastenmeier.  The  Chair  would  like  to  welcome  Mr.  Smith 
back  after  an  absence  of  4  years  from  the  subcommittee. 

Mr.  Smith.  Thank  you. 

Mr.  Ivastenmeier.  IMr.  Cohen,  the  gentleman  from  Maine. 

Mr.  Cohen.  You  talk  about  shielding  information  given  in  confi- 
dence with  the  three  exceptions.  The  question  I  would  ask  is  what 
about  information  given  in  confidence  but  in  violation  of  a  court  order 
permitting  dissemination  of  that  information  ? 

Prof.  Schmidt.  I  would  regard  that  as  information  received  in  con- 
fidence and  unless  the  situation  met  one  of  the  statutory  exceptions,  I 
would  allow  the  reporter  to  withhold  it. 

Mr.  Cohen.  I  was  under  the  impression  that  there  has  been  a  recent 
case  which  suggests  that  any  attempt  to  provide  legislation  which 
would  give  a  privilege  would  be  unconstitutional  and  in  violation  of 
separation  of  powers. 

Prof.  Schmidt.  That  is  one  of  the  views  of  the  California  case,  in 
the  Farr  case.  Without  intending  any  disrespect,  I  must  say  I  don't 
agree  with  it.  It  seems  to  me  that  the  legislature,  whether  it  is  the 
Congress  or  the  California  Legislature,  can  well  decide  that  it  is 
desirable  to  protect  the  journalist  rather  than  protect  the  judges' 
order.  So,  I  would  be  very  surprised  if  that  California  precedent  were 
followed  w^ithin  the  Federal  system. 

Mr.  Cohen.  Thank  you. 

Mr.  Kastenmeier.  The  Chair  would  like  to  take  this  opportunity 
to  thank  you.  Professor  Schmidt,  for  a  really  outstanding  testimony 
which  I  believe  does  frame  all  the  basic  issues  facing  us  in  our  search 
for  legislation  on  this  subject. 

Prof.  Schmidt.  Thank  you,  Mr.  Chairman. 

Mr.  Kastenmeier.  Next  the  Chair  would  like  to  observe  that  the 
hour  grows  late  with  two  witnesses  to  be  heard  from.  There  are  planes 
to  be  caught  by  these  witnesses,  so  I  must  urge  some  restraint  upon  us 
on  this  side,  particularly,  in  the  questioning  so  that  we  can  complete 
our  business  today. 

The  next  witness,  whose  name  is  a  byword  in  this  controversy  is 
Mr.  Earl  Caldwell,  New  York  Times  correspondent  from  the  San 
Francisco  Bureau.  Mr.  Caldwell. 

You  are  most  welcome.  We  are  very  anxious  to  hear  from  you. 

TESTIMONY  OF  EAEL  CALDWELL,  COESESPONDENT,  SAN 
ESANCISCO  BUEEATJ,  NEW  YOEK  TIMES 

Mr.  Caldwell.  Mr.  Chairman,  members  of  the  committee,  my  name 
is  Earl  Caldwell.  I  am  a  member  of  the  San  Francisco  Bureau  of  the 
New  York  Times  newspaper  for  which  I  have  worked  for  6  of  the 
11  years  that  I  have  been  a  reporter. 

I  am  also,  as  you  pointed  out,  one  of  the  principal  litigants  in  a 
package  of  cases  decided  by  the  U.S.   Supreme  Court   last  June 


40 

on  the  subject  of  newsmen's  privilege  to  hold  certain  information 
confidential. 

It  is  because  of  the  outcome  of  those  cases  that  we  are  here  today  to 
resurrect  a  constitutional  guarantee  of  a  free  press  which  was  so 
gravely  damaged  last  Jiuie  in  a  5-4  decision  of  the  Supreme  Court. 
I  speak  for  myriad  other  journalists  across  the  country  in  saying 
today,  Mr.  Chairman,  tiiat  those  decisions  have  had  a  decidedly  chilling 
effect  on  our  ability  to  conduct  ourselves  as  free  men  working  in  a 
free  society  for  a  free  ]Dress, 

You  have  seen  four  reporters  disappear  for  various  lengths  of  time 
behind  bars  since  those  cases  have  been  decided.  It  is  fair  to  say  that 
we  have  seen  prosecutors  and  judges  emboldened  by  the  notion  that 
reporters  can  become  as  Justice  Stewart  warned  they  might,  "inves- 
tigative arms  of  enforcement  process." 

For  that  reason  I  appear  here  today  to  urge  you  and  your  colleagues 
to  pass  promptly  an  absolute  privilege  bill  for  journalists  as  set  forth 
in  Representative  Waldie's  bill.  Such  a  bill  is  necessary  for  the  public, 
not  for  journalists. 

Only  when  we  can  operate  in  an  atmosphere  free  of  the  intimidation 
of  Government,  can  we  assure  the  public  that  we  are  vigorously  inves- 
tigating all  phases  of  corruption  and  political  chicanery. 

Because  the  court  action  has  left  the  press  in  constitutional  limbo, 
we  are  dependent  on  the  Congress  to  reaffirm  those  rights  we  had  taken 
for  granted  under  the  Constitution.  We  are  waiting  for  Congress  to 
declare  once  again  those  principles  across  which  the  court  has  cast  a 
shadow. 

We  recognize  the  danger  in  calling  for  legislation  by  the  first 
amendmentT.  I  feel,  for  that  reason,  that  any  legislation  that  provides 
for  the  use  of  reporters  as  Government  investigators  in  any  circum- 
stances would  be  a  violation  of  the  first  amendment. 

I  know  that  much  debate  will  surround  this  effort,  and  you  will  hear 
many  view^points.  Mine  is  presented  strictly  from  the  vantage  point 
of  a  worldng  reporter. 

I  know  the  chilling  effect  the  court  ruling  has  had  on  many  journal- 
ists. They  now  worry  that  some  document  or  piece  of  information  will 
come  to  their  attention,  and  that  in  publishing  or  possessing  it  they  will 
risk  jail.  Somehow,  I  believe  the  framers  of  the  Constitution  intended 
that  no  such  time  exists  in  America.  Not  just  journalists  are  sensitive 
to  the  constitutional  dilemma  now  being  imposed.  Sources,  too,  are 
wary.  We  can  never  know  how  chilling  the  effect  actually  is.  If  people 
don't  come  forward  to  volunteer  information,  we  can't  laiow^  what 
kind  of  stories  we  are  missing. 

I,  as  a  black  journalist,  am  deeply  aware  of  the  suspicions  that  exist 
regarding  the  press  in  my  community.  Even  before  the  court  ruling, 
people  frequently  asked  me  if  I  was  a  spy  for  the  establishment.  Now 
they  look  upon  me  and  my  black  colleagues  with  a  question,  "Even 
if  you  are  not  an  agent  now,  how  can  we  be  sure  you  won't  become 
one?" 

This  is  a  serious  situation,  whether  it  affects  a  reporter  trying  to 
cover  the  Department  of  Defense  or  a  reporter  trying  to  cover  Watts. 
This  large  and  complex  society  needs  the  best  available  information  to 
make  sound  judgments  about  public  policy. 
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Wlien  sources  have  to  consider  such  questions  as  how  well  a  reporter 
will  hold  under  the  threat  of  a  jail  sentence,  they  naturally  become 
reticent.  My  feeling  is  that  in  such  a  state  of  reticence,  the  very  idea 
of  democracy  suffers  immeasurable  harm. 

When  I  began  reporting  on  the  Black  Panther  Party  4  years  ago,  it 
was  a  little  known  group  outside  of  the  black  commimity.  Witliin  the 
black  communitv  and  especially  among  young  people,  it  was  becoming 
very  well  known  indeed.  Its  membership  was  increasing  rapidly,  and 
its  stance  more  revolutionary.  Gainmg  their  confidence  to  the  point 
where  Black  Panthers  would  tell  me  just  how  serious  they  were  be- 
came a  difficult  task. 

Imagine  if  such  a  frroiip  were  developing  that  kind  of  constituency 
in  the  United  States  today.  Given  the  rulings  of  the  court  would  I  or 
any  reporter  stand  a  chance  of  learning  what  they  were  really  about  ? 
Hardly,  I  would  say,  hardly.  Can  democracy  afford  such  a  circum- 
stance ? 

The  reasons  I  am  here  is  to  say,  for  whatever  it  may  be  worth,  that 
the  best  ideal  of  democracy  as  fulfilled  in  the  first  amendment  needs 
your  protection  more  than  ever  before.  It  is  not  so  that  Xew  York 
Times  reporters  can  move  freely,  Mr.  Chairman.  It  is  so  that  ideas  can 
be  free  among  free  people,  so  that  we  can  all  make  the  judgments  we 
must  be  able  to  m.ake  if  democracy  is  to  remain  a  living  ideal. 

In  addition  to  the  statement  that  I  have  offered  to  the  committee, 
if  I  could  take  another  moment  or  two,  I  would  like  to  discuss  with 
you  briefly  some  of  the  issues  that  were  involved  in  the  Caldinell  case 
that  you  may  not  be  aware  of,  but  I  think  that  I  should  discuss  them 
with  you  today. 

I  don't  know  if  you  know  the  circumstances  in  which  the  subpenas 
that  demanded  my  testunony  were  issued.  I  would  like  to  also  say  that 
there  are  two  subpenas. 

The  first  one  clid  not  only  ask  me  to  appear  before  the  Federal 
grand  jury  that  was  investigating  the  organization  I  had  been  writ- 
ing about  "^f or  several  years,  but  it  asked  that  when  I  appear  I  bring 
all  my  notes,  books,  all  the  tape  recordings  of  persons  I  had  inter- 
viewed. 

It  mentioned  several  leaders  in  the  Black  Panther  Party  specific- 
ally. It  even  asked  for  certain  tapes  I  had  made  where  I  had  not  the 
opportunity  to  publish  the  information. 

The  point  I  want  to  make  though,  is  that  the  subpenas  were  issued 
after  a  direct  threat  by  agents  of  the  Federal  Bureau  of  Investigation 
when  I  refused  to  meet  with  them  secretly  and  to  discuss  with  them 
things  that  people  I  had  been  writing  about  were  telling  me. 

I  would  say  that  there  was  a  period  as  far  back  as  1970  when  the 
FBI  first  began  to  ask  me  for  information.  Then  there  was  a  later 
period  in  1969  where  they  had  called  me  on  several  occasions  and 
asked  me  to  meet  with  them.  When  I  explained  to  them  that  I  could 
not  do  it,  and  I  explained  to  them  that  all  the  information  I  had,  had 
already  been  published  in  the  New  York  Times.  They  continued  to 
call  me. 

There  was  a  period  when  I  would  receive  calls  from  agents  of  the 
FBI  almost  daily  for  a  period  of  several  weeks.  And  when  I  refused, 
after  a  certain  point  I  refused  to  answer  phone  calls  from  them,  there 
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Avas  a  point  where  tliey  would  have  women  in  their  office  call  the  New 
York  Times,  and  when  I  would  get  on  the  phone  the  agents  would  get 
on  the  phone. 

This  went  on  for  several  weeks,  and  then  one  point  where  I  would 
not  answer  the  phone  at  all,  they  told  the  women  in  charge  of  the 
San  Francisco  office  to  tell  Mr.  Caldwell  that  if  he  doesn't  want  to 
talk  to  us,  that  he  can  tell  it  in  court. 

That  was  a  conversation  that  took  place  on  a  Friday,  and  it  was  a 
following  Monday  that  the  subpena  was  issued. 

I  think  that  you  are  probably  aware,  but  I  would  like  to  maybe 
restate  it  that  for  myself  in  covering  an  organization  as  sensitive  as 
the  Black  Panther  Party,  and  there  vras  a  great  suspicion  of  the  black 
reporters  in  the  black  community,  because  they  do  have  access  to 
meetings  that  other  reporters  don't,  simply  because  we  are  black.  We 
can  go  in  and  out  of  these,  we  can  move  freely  in  and  out  of  the  com- 
munity, and  there  has  always  been  this  suspicion  of  why  we  are  collect- 
ing this  information. 

A  lot  of  people  say  we  see  you  here  all  the  time,  and  we  don't  see 
the  information  in  the  New  York  Times,  so  why  are  you  gathering 
this  information  ? 

Now  with  the  orders  of  the  court,  people  believe  that  our  basic  role 
is  that  of  an  agent.  For  us  it  means  that  we  simply  cannot  function. 
It  is  not  just  that  I  would  not  be  a,ble  to  cover  the  activities  of  the 
Black  Panther  Party.  I  don't  think  black  reporters  could  work  in  the 
black  community  covering  any  organization. 

Most  of  us  are  new  to  this  organization  because  before  the  middle 
sixties,  before  there  was  a  lot  of  racial  conflict,  this  was  a  business 
where  the  majority  of  the  press  was  done  by  white  reporters. 

There  were  not  many  black  re]:>orters.  I  had  worked  for  five  news- 
papers, and  until  I  came  to  New  York,  I  had  not  worked  for  a  paper 
where  there  was  a  black  reporter  before.  In  New  York,  I  worked  for 
three  papers,  and  at  the  time  each  of  them  had  only  one  black  reporter 
on  the  staff  at  the  time  I  came  in. 

As  one  of  the  first  black  reporters,  I  could  not  promise  our  sources 
too  much.  We  could  not  always  say  our  stories  would  be  published,  and 
we  could  not  always  say  they  would  be  published  the  way  we  would 
write  them. 

But  we  felt  we  could  promise  things  about  ourselves,  we  could  say 
we  were  in  the  community  and  the  information  we  were  getting  was 
what  we  felt  was  important  to  bring  before  the  American  pu.blic. 

Now  with  the  actions  of  the  Justice  Department  and  the  ruling  of 
the  Court,  we  can't  do  that.  So  again,  I  would  strongly  urge  the  passage 
of  absolute  protection  for  newsmen. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Caldwell,  for  most  persuasive 
testimony. 

In  connection  with  your  own  case  as  a  point  of  history,  were  the 
Justice  Department  guidelines  in  effect  when  the  agents  were  con- 
tacting you  ? 

Mr.  Caldwell.  No,  sir.  The  guidelines  did  not  go  into  effect  until 
after  the  Justice  Department  had  subpenaed  me.  It  was  during  that 
period  that  the  guidelines  were  drawn  up. 

Mr.  Kastemeier.  Would  the  Justice  Department  guidelines  have 
made  any  difference  in  your  case,  do  you  believe,  as  applied  to  you? 
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Mr.  CALD\\rELL.  I  don't  tliink  so,  because  what  I  am  saying  is  that 
when  I  go  into  tlie  commmiity  and  the  information  I  get,  none  of  my 
sources  give  me  any  information  for  the  Justice  Department  or  FBI. 
They  give  me  information  to  publisli,  to  put  before  the  public  in  the 
New  York  Times.  If  they  feel  that  I  have  another  role  to  play,  then 
they  don't  want  me  around  unless  I  say  I  am  there  as  an  agent  of 
some  kind,  and  then  they  would  deal  with  me  in  that  manner. 

Mr.  Kastexmeiek.  If  the  guidelines  would  not  be  protective  of  what 
you  describe,  then  your  testimony  would  be  at  divergence  from  the 
preceding  testimony  which  indicated  that  at  present  the  guidelines  are 
fairly  administered  and  are  appropriate  as  far  as  protection  is 
concerned. 

So  at  least  there  is  that  inconsistency. 

Mr.  Caldwell.  I  don't  see  that  there  are  any  cases,  where  there  is  a 
situation  I  could  think  of,  where  I  could  cover,  say,  the  kind  of  organi- 
zations that  I  have  been  involved  with,  I  don't  see  any  exceptions. 

I  don't  think  there  is  any  room  for  that.  There  was  a  case  in  1970, 
I  think  it  was,  when  I  had  my  first,  well  not  my  first,  it  was  my  second 
visit  from  the  agents  of  the  FBI.  I  had  been  in  San  Francisco  and  I 
had  written  one  piece  that  I  had  seen  a  number  of  weapons  in  an 
apartment.  When  I  got  back  to  New  York  there  were  two  agents  from 
the  FBI  visiting  me  at  the  New  York  Times  offices. 

They  wanted  me  to  elaborate  on  what  I  had  seen  and  involve  myself 
in  those  kinds  of  conversations.  My  thing  was  that  I  thought  I  had 
brought  information  of  value  to  the  public,  and  that  would  include  the 
Justice  Department,  but  I  could  not  have  gotten  that  information  if 
anyone  even  suspected  that  I  was  talking  with  agents. 

As  a  matter  of  fact,  there  is  even  a  danger  to  many  reporters  of 
people  circulating  rumors  that  reporters  are  passing  off  information  to 
the  FBI.  There  are  even  circumstances  now  in  certain  kinds  of  assign- 
ments, I  laiow  I  have  encountered  persons  who  are  not  reporters  who 
are  carrying  press  credentials,  and  even  casts  a  suspicion  on  legitimate 
reporters. 

Mr.  Kastenmeier.  There  is  another  area  I  would  like  to  ask  about, 
although  time  is  drawing  late.  That  is  the  relationship  between  the 
reporter  in  terms  of  potentially  invoking  privilege  and  the  publisher, 
the  entity  for  which  you  and  other  newsmen  work.  In  terms  of  their 
participation  and  judgment  making  in  this,  whether  you  are  support- 
ed, for  example,  by  the  New  York  Times  in  your  endeavors  or  whether 
separate  judgment  is  exercised  by  editors  and  others  with  respect  to 
the  reporters'  judgment  about  withholding  disclosure  of  sources. 

Do  you  have  any  couTtnent  ? 

Mr.  Caldwell.  It  is  on  the  record  that  the  New  York  Times'  posi- 
tion does  differ  from  mine.  I  think  that  Justice  Douglas  last  pointed 
that  out  in  his  dissenting  opinion.  I  don't  want  to  speak  for  the  Times 
and  what  its  position  is,  but  I  think  they  said  the  needs  of  the  press 
m.ust  be  balanced  against  the  needs  of  Government. 

Mr.  Kastenmeier.  But  as  a  nev\^sman,  you  are  inclined  to  take  a 
somewhat  different  point  of  view  that  absolute  privilege  is  required  ? 

Mr.  Caldwell.  Yes ;  I  say  that  in  working  in  tlie  field,  so  to  speak. 
you  can't  play  both  sides  of  the  street.  But  I  think  one  of  the  things 
that  sort  of  clouds  the  whole  issue  is  that  there  seems  to  be  a  feeling 
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growing  now  that  reporters  want  to  get  information  and  keep  it  on 
a  confidential  basis. 

I  don't  think  that  is  true.  I  know  myself,  and  I  know  my  colleagues 
want  to  get  information  that  we  can  get  in  the  paper.  Sometimes 
people  want  to  say  things  off  the  record,  but  I  hesitate  to  talk  with 
them  because  I  am  interested  in  getting  things  that  can  be  published. 
Sometime  though  it  is  important  that  you  don't  mention  the  name  of 
your  source. 

In  the  Caldwell  case,  tl\Q  issue  really  wasn't  that  I  had  some  in- 
formation. The  court  asked  the  Government  to  make  a  showing  as  to 
what  it  wanted  from  me,  and  the  Government  declined  to  do  that. 

They  never  said  that  they  had  any  information  that  I  had  any  evi- 
dence of  any  illegal  activities  or  anyone  plotting  any  illegal  activity. 

They  merely  said  that  they  wanted  me  to  come  and  bring  all  of  my 
documents,  and  they  wanted  to  sort  of  sift  through  them  or  they  want- 
ed me  to  come  for  some  kind  of  general  questioning  to  see  what  kind 
of  information  I  may  have. 

My  position  was  that  for  me  to  go  and  appear  before  the  grand  jury 
would  be  destructive  on  me  and  many  other  reporters,  and  that  it  would 
serve  no  purpose  to  the  grand  jury. 

Frankly,  I  had  often  also  thought  that  had  it  been  an  open  proceed- 
ing, that  everyone  could  have  seen  that  it  would  have  really  served  no 
purpose. 

However,  it  would  still  have  been  destructive  to  me  because  the 
sources  would  wonder  why  one  day  I  would  represent  myself  as  a  re- 
porter and  be  collecting  information  and  making  tapes  and  then  the 
next  day  appear  before  some  investigative  group,  a  group  that  is 
investigating  them,  the  source,  and  then  I  turn  up  as  the  witness. 

Mr.  Kastenmeier.  Thank  you.  The  gentleman  from  Utah  indicated 
he  was  saving  a  question  for  you.  Mr.  Owens. 

Mr.  Owens.  I  was  interested  in  asking,  are  you  familiar  with  the 
case  of  Mr.  Les  Whitten,  an  associate  of  Jack  Anderson  as  being 
charged  with  receiving  stolen  property? 

Mr.  Caldwell.  Yes. 

Mr.  Owens.  His  testimony  was  that  he  merely  accepted  it,  that  he 
sifted  through  it.  I  looked  over  some  of  the  papers  obtained  by  some 
of  the  Indian  leaders.  But  that  he  had  copies.  I  am  interested  in  your 
opinion  as  a  reporter  on  the  legalities  of  that  case  as  to  whether  that 
is  uncommon,  to  threaten  reporters  with  prosecution  in  order  to  get 
them  to  reveal  their  sources. 

Are  you  aware  of  that  ? 

Mr.  Caldwell.  Threatening  reporters  with  prosecution  to  make 
them  reveal  their  sources  ? 

Mr.  Owens.  Yes;  or  anything  similar  to  the  Les  Whitten  affair. 

Mr.  Caldwell.  I  don't  know.  I  do  laiow  that  there  is  the  threat  of 
being  subpenaed  if  you  don't  cooperate  with  the  agents.  I  don't  think 
anyone  knows  or  realizes  how  much  a  reporter  is  hounded  as  he  goes 
in  the  course  of  his  duties. 

It  is  not  the  unusual  thing.  I  know  when  I  came  with  the  New  York 
Times  6  years  ago,  I  was  shocked  when  I  went  to  the  overseas  press 
club  on  a  routine  press  conference  where  anyone  could  have  walked 
in  off  the  street  and  sat  in  on  the  press  conference,  nobody  checked  ere- 
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dentials  at  the  door,  this  was  in  the  early  stages  of  the  peace  movement, 
and  they  had  a  joress  conference. 

I  was  assigned  to  cover  it  by  the  New  York  Times.  When  I  got  back 
to  the  office  on  43d  Street,  I  had  not  had  a  chance  to  start  typing,  and 
a  gentleman  came  into  the  office,  sat  down  and  identified  himself  as 
an  agent  of  the  FBI  and  asked  me  if  he  coidd  see  my  notes. 

I  was  shocked.  I  didn't  know.  I  was  new  to  the  paper,  and  I  don't 
laiow  whether  this  was  something  that  was  going  on.  But  I  was  very 
shocked  that  they  were  that  open. 

Mr.  Owens.  You  are  not  aware  of  any  cases  where  a  reporter,  to 
3^our  knowledge,  was  threatened  by  being  prosecuted  for  one  thing  or 
another  ? 

Mr.  Caldwell.  For  other  things ;  no. 

Mr.  OwExs.  As  an  attempt  to  extract  information  or  sources  ? 

Mr.  Caldwell.  No  ;  I  can't  think  of  any,  except  that  there  is  a  case 
in  Los  Angeles  involving  Bill  Farr,  a  journalist  who  at  the  time  was 
working  for  the  Los  Angeles  Examiner. 

He  got  certain  documents  involving  the  Manson  trial  and  the  judge 
threatened  him  that  if  he  didn't  tell  which  lawyers  gave  him  this 
information,  that  he  was  going  to  hold  him  in  contempt  of  court. 

At  the  time  he  was  protected  by  a  statute  in  the  State  of  California. 
But  when  he  quit  his  job  some  months  later,  the  judge  got  him  in 
the  interim  and  brought  the  action,  and  he  did  go  to  jail.  As  a  miatter 
of  fact,  I  think  this  is  still  hanging  over  his  head. 

Mr.  Kastenmeiee.  The  gentleman  from  California. 

Mr.  Danielson.  No  questions. 

Mr.  Kastenmeiee.  The  gentleman  from  Massachusetts. 

Mr.  Deinan.  Would  you  feel  that  a  defendant  accused  of  crimes 
would  have  a  right  to  subpena  an  individual  who  might  have  informa- 
tion relevant  to  the  crime  ? 

Mr.  Caldwell.  I  think  that  journalists  are  good  citizens.  I  think 
they  are  as  interested  as  any  group  of  people  I  know  in  seeing  that 
justice  is  done. 

I  think  that  in  cases  where  crimes  are  committed  and  reporters  have 
some  kind  of  information  that  is  going  to  have  some  bearing  on  that 
kind  of  a  situation,  that  they  are  going  to  find  some  way  to  bring  that 
informaiton  to  the  public.  And  there  are  cases  of  many  journalists 
who  have  testified  in  trials  and  many  different  kinds  of  proceedings 
where  they  could  do  it  and  it  would  not  interfere  with  their  relation- 
ship with  their  sources. 

But  sometimes  the  threat  of  force  tends  to  have  the  chilling  effect 
and  makes  you  want  to  go  the  other  way. 

Mr.  Deinax.  Would  you  feel  that  that  is  the  one  possible  exemption 
or  exce]:)tion  that  might  he  written  into  the  law  ? 

Mr.  Caldwell.  I  don't  think  that  an  exemption  would  be  needed. 

]Mr.  Deixax.  Thank  you. 

Mr.  Kastenmeiee.  The  gentleman  from  Iowa. 

Mr.  ISIezvinsky.  I  guess  I  am  concerned  because  here  you  are  advo- 
cating absolute  privilege  and  the  presentation  which  I  read  in  the  court 
case  had  laid  down  a  more  qualified  position 

Can  you  tell  me  why  the  press  doesn't,  in  effect,  do  what  INIedina  said ; 
namely,  "Fight  like  tigers  for  freedom  of  the  press  and  for  that 
absolute  riffht"  ? 
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Mr.  Caldwell.  It  would  not  be  fair  for  me  to  say  what  motivates 
editors  and  publishers.  I  can  speak  for  myself,  and  I  say  this :  The 
most  important  thing  for  the  reporter  is  "to  try  t_o  get  information, 
to  get  it  to  the  public  through  his  publication.  I'ou  just  cannot  do 
it.  If  we  were  starting  off  today,  I  couldn't  cover  the  Black  Panther 
Party.  Even  today  when  I  go  to  news  sources  I  have  to  tell  them  up 
front  I  can't  promise  you  anything. 

If  somebody  comes  to  me  and  wants  the  information,  there  is  noth- 
ing I  can  say.  1  don't  know  why  some  of  the  people  who  are  powers  in 
this  industry  don't  support  that  position. 

But  I  do  know  this :  as  I  sit  here  I  can't  think  of  any  of  my  colleagues 
who  doesn't  share  that  opinion.  If  you  talk  about  the  rank  and  file, 
people  in  the  field  collecting  information,  I  don't  think  they  are  saying 
that.  I  think  that  is  coming  from  another  end. 

Sometimes  I  think  that  maybe  some  people  don't  know  what  is 
involved.  You  can't  cover  the  Black  Panther  Party  with  a  press  card. 
That  wouldn't  get  you  anywhere.  It  takes  more  than  that. 

Mr.  Mezvinsky.  You  are  saying  then  that  you  have  to  have  the 
absolute  right.  What  about  the  argument  that  by  even  laying  it  out 
in  legislation,  in  effect  you  will  be  limiting  that  freedom  of  the  press, 
and  why  don't  we  attempt  to  assert  ourselves  so  that  in  fact  we  can 
change  that  interpretation  of  the  court's  position. 

Mr.  Caldwell.  Even  thought  my  basic  position  is  that  we  had  our 
rights  and  they  were  guaranteed  by  the  Constitution,  just  the  fact 
that  we  have  to  say  now  consider  the  legislation,  that  is  a  narrow- 
ing thing,  because  the  most  fascinating  thing  that  I  noticed  last  year 
when  arguments  were  before  the  Supreme  Court,  was  that  Justices 
argued  among  themselves  as  to  who  is  a  newsman. 

Certainly,  the  New  York  Times  and  Washington  Post  reporters  will 
get  protection  and  many  other  large  papers,  but  what  about  under- 
ground papers  and  small  black  papers  and  many  other  public  pam- 
phlets? It  seems  to  me  that  we  might  move  toward  a  position  where  we 
would  say  a  lot  of  people  can't  practice,  can't  have  the  rights  of  a 
free  pi'ess. 

Mr.  Mezvinsky.  Thank  you. 

Mr.  Kastenimeier.  The  gentleman  from  Illinois,  Mr.  Eailsback. 

Mr.  Railsback.  Mr.  Caldwell,  I  listened  with  interest  to  your  testi- 
mony. You  mentioned  that  you  thought  there  really  was  not  a  need 
for  an  exception  in  the  cases  where  a  reporter  observed  a  crime  being 
committed. 

I  think  that  you  are  probably  right,  that  in  such  a  circumstance, 
and  particularly  if  it  was  a  serious  crime,  a  murder  or  some  similar 
crime,  most  reporters  would  probably  do  their  duty. 

I  wonder,  therefore,  why  such  an  exception  should  not  be  written 
into  the  law  with  enough  specificity  to  protect  against  that  remote 
instance  where  somebody  may  not  otherwise  come  forward  even  though 
there  might  not  be  any  other  source  of  information  available. 

Mr.  Caldwell.  My  immediate  response  is  that  I  wonder  if  on  balance 
that  we  might  be  losing  more  than  we  would  be  gaining,  writing  for 
this  very  rare  exception  that  may  never  happen,  but  keeping  the  door 
open. 

Right  now  one  of  the  most  harmful  things  happening  is  that  people 
are  losing  faith  in  the  press.  Reporters  come  around  and  people  just 
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don't  know.  They  have  begun  to  think  that  we  are  something  other 
tlian  what  we  are.  Tliey  are  not  certain  about  information.  They 
liad  always  thought  that  reporters  had  a  right  to  keep  their  sources 
confidential,  but  now  the  idea  is  the  other  way,  that  there  are  these 
kinds  of  loopholes  or  whatever  you  want  to  call  them,  those  kinds  of 
things. 

People  are  reluctant  to  bring  information  forward.  Also,  I  think 
tliat  the  need  now  is  for  something  stronger  to  reinsure  people  that 
you  can  take  information  to  the  press. 

jSIr.  Railsback.  I  mean  somebody  that  has  witnessed  murder,  for 
instance,  on  the  spot. 

Mr.  Caldwell.  Are  you  talking  about  this  as  a  person  just  walk- 
ing down  the  street  or  in  the  course  of  the  reporter's  work  ? 

Mr.  Eailsback.  I  am  talking  about  in  the  course  of  his  work. 

Mr.  Caldwell.  You  are  saying  that  there  is  no  other  possible  way 
that  justice  can  be  done  other  than  to  subpena  this  reporter. 

Mr.  Ratlsrack.  Right. 

Mr.  Caldwell.  Then  I  think  I  would  say  this:  We  don't  ask  tlie 
privilege  for  ourselves.  We  ask  it  for  the  public.  It  is  a  tremendous 
responsibility  that  we  are  asking  for,  but  it  seems  as  thougli  it  is  a 
necessary  one.  I  think  the  law\yers  have  a  privilege,  priests  have  a 
privilege  that  is  recognized  and  there  are.  I  can  think  of  those  same 
exceptions  that  you  mentioned  here  for  reporters  that  would  apply 
to  any  of  those  other  cases,  but  we  say  that  one  value  outweighs 
the  other. 

I  think  that  is  the  way  it  is  here.  I  think  what  we  are  talking  about 
is  so  important  that  if  we  come  to  that  rare  exception  that  is  not  likely 
to  happen,  that  that  is  a  risk. 

That  is  part  of  what  we  are  talking  about.  There  are  great  risks 
with  great  ideas.  This  is  a  great  thing  we  are  talking  about.  It  is 
a  great  thing  in  1068  when  all  that  was  happening  in  America  that  I 
ns  a  black  person  with  all  the  things  that  are  wrong  and  all  the  things 
that  the  black  communities  are  suspicious  of  that  I  could  not  only  cover 
the  B^ack  Panther  Party,  but  I  could  get  inside  and  observe  it  any 
time  I  wanted  to  because  they  said  he  represents  the  public.  He  is  not 
here  because  he  is  a  cop  or  anything  else.  It  could  have  turned  out 
that  I  might  have  seen  something  that  I  perhaps  might  have  felt 
maybe  I  should  not  print  this,  but  I  think  those  are  the  risks  we  have 
to  take. 

Mr.  Railsback.  Thank  you. 

Mr.  KASTEN3tEiES.  The  gentleman  from  New  York? 

Mr.  Smith.  Mr.  Caldwell,  thank  you  for  being  here  and  for  your 
\'ery  interesting  testimony.  I  have  no  questions. 

^fr.  Kastenmeier.  The  gentleman  from  Maine? 

]SIr.  Cohen.  Thank  you.  In  talking  about  the  chilling  effect  of  gov- 
ernmental intrusion  into  reporter's  lives,  I  wonder,  is  there  any  basis 
for  the  chilling  effect  in  something  like  a  libel  case  where  a  defamatory 
article  has  been  published,  and  I  have  no  wnj  of  discovering  whether 
the  press  has  acted  with  malice  or  what,  but  do  you  think  there  is  a 
chilling  effect? 

Mr.  Caldwell.  My  immediate  response  is  to  say,  "Yes,"  but  we 
are  getting  into  technical  things  when  we  get  into  the  libel  end  of  it.  I 
think  the  libel  laws  would  be  sufficient,  but  I  would  almost  decline 
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to  respond  to  that  because  it  is  so  far  away  from  what  I  am  g-enerally 
involved  in. 

I  don't  think  anything  I  would  say  would  be  of  any  value  on  that 
subject. 

Mr.  Kastexmeiee.  On  behalf  of  the  committee,  Mr.  Caldwell,  I  want 
to  thank  you  for  coming  all  the  way  here  today.  I  assure  you  that  your 
views  and  experiences  are  most  crucial. 

Mr.  Caldwell.  Thank  you.  I  would  like  to  thank  the  committee  for 
the  opportunity. 

Mr.  Danielson.  May  I  ask  one  question  ? 

Mr.  IOstenmeier.  Certainly. 

Mr.  Danielson.  Following  up  Mr.  Eailsback's  line  of  inquiry,  sup- 
pose you  as  a  newspaper  reporter  for  the  New  York  Times  were  as- 
signed to  cover  President  Kennedy's  visit  to  Dallas  in  November  of 
1963  and  while  you  stood  there  by  the  side  of  the  road^yay  you  saw 
someone  take  a  rifle  and  pull  the  tngger  and  shoot  and  kill  President 
Kennedy. 

I  realize  that  is  all  hypothetical.  Do  you  feel  under  those  circum- 
stances that  you  should  have  the  right  to  assert  the  privilege  that  you 
need  not  tell? 

Mr.  Caldw^ell.  In  that  kind  of  a  situation  wild  horses  could  not 
keep  me  from  getting  that  information  to  the  New  York  Times,  and 
I  am  sure  it  would  be  on  page  1  and  I  would  be  a  hero.  We  are  in- 
volved in  getting  information  to  the  public.  I  can't  conceive  of  that. 

Mr.  Danielson.  I  am  sure  you  would  not,  but  I  am  posing  a  hypo- 
thetical situation.  Accept  the  hypothesis  and  tell  me  if  you  feel  you 
have  a  right  to  refuse  to  divulge  that  information. 

Mr.  Caldwell.  It  is  hard  for  me  to  respond  in  that  manner.  What 
I  am  involved  in  and  what  my  colleagues  are  involved  in  is  getting 
information  and  relaying  it  to  the  public. 

If  for  some  reason  I  would  have  seen  that  type  of  thing  and  didn't 
want  to  publish  it,  I  could  just  not  tell  anyone  I  had  seen  it. 

Mr.  Danielson.  I  think  you  are  saying  you  still  think  you  should  not 
have  to  respond  to  a  subpena  which  asked  who  did  you  see  kill  Presi- 
dent Kennedy.  I  really  don't  understand  your  answer. 

Mr.  Caldwell.  I  am  saying  that  I  can't  think  of  any,  as  I  said  be- 
fore. I  would  just  like  to  use  the  same  answers,  the  kinds  of  exceptions 
we  are  talking  about  are  so  unlikely.  I  think  it  would  do  harm  to  build 
restrictions  for  something  that  may  never  happen.  If  it  happens,  there 
is  a  greater  wrong  with  the  press. 

Mr.  Danielson.  Thank  you. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Caldwell. 

(Subsequently,  the  following  letter  was  received  from  the  FBI :) 

U.S.  Department  of  Justice, 
Federal  Bureiau  of  Investigation, 

Washington,  D.C.,  March  6,  1973. 
Hon.  Robert  W.  Kastenmeier, 
House  of  Representatives, 
Washington,  D.C. 

Dear  Congressman  Kastenmeier:  It  has  come  to  my  attention  from  press 
accounts  that  the  House  Judiciary  Subcommittee,  of  which  you  are  Chairman, 
heard  testimony  on  February  5,  1973,  from  Earl  Caldwell  of  the  San  Francisco, 
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California,  Bureau  of  "The  New  York  Times."  I  have  had  the  opportunity  to 
review  Mr.  Caldwell's  testimony  and  felt  that  in  the  interest  of  accuracy  you  and 
the  Subcommittee  would  like  to  have  the  following  facts. 

As  you  may  recall,  Mr.  Caldwell  testified  concerning  the  circumstances  sur- 
rounding the  'issuance  to  him  of  a  Federal  Grand  Jury  subpoena  relative  to  an 
article  he  had  authored  about  the  revolutionary  nature  of  the  Black  Panther 
Party. 

In  referring  to  efforts  of  the  FBI  to  talk  with  him  about  the  article  prior  to 
the  issuance  of  the  subpoena,  Mr.  Caldwell  testified  that  FBI  Agents  continued 
to  call  after  he  had  explained  to  the  Agents  that  he  could  not  meet  with 
them.  Mr.  Caldwell  testified  he  received  calls  from  the  FBI  "almost  daily  for 
a  period  of  several  weeks."  He  further  testified  that  after  he  refused  to  answer 
the  phone  Agents  would  have  women  place  the  call  but  the  Agents  would  be  on 
the  line  when  he  (Caldwell)  answered. 

For  your  information,  in  April,  1970.  at  the  request  of  the  Department  of 
Justice,  this  Bureau  prepared  an  affidavit  concerning  the  extent  and  nature  of 
our  contacts  with  Mr.  Caldwell.  This  affidavit  was  to  be  used  in  the  answer  to  a 
motion  by  Mr.  Caldwell's  attorney  to  quash  the  subpoena.  It  read  as  follows : 

"The  records  of  the  Federal  Bureau  of  Investigation  reflect  that  six  separate 
efforts  were  made  by  representatives  of  the  Federal  Bureau  of  Investigation  to 
contact  Earl  Caldwell  through  his  ofiice  between  December  23,  1969,  and  Janu- 
ary 12,  1970.  Mr.  Caldwell  was  never  available  to  see  or  talk  to  a  Federal 
Bureau  of  Investigation  representative,  and  failed  to  respond  to  messages  left 
with  his  secretary." 

Contrary  to  his  testimony  before  your  Subcommittee,  Mr.  Caldwell  was  never 
personally  contacted  by  Agents  of  the  FBI  relative  to  his  article  on  the  Black 
Panther  Party  which  resulted  in  his  being  subpoenaed  before  a  Federal  Grand 
Jury.  Furthermore,  only  six  efforts  were  made  to  contact  him  at  his  office  and 
he  was  unavailable  on  each  occasion.  On  January  22,  1970,  this  Bureau  advised 
the  Department  of  Justice  of  our  unsuccessful  efi'orts  to  contact  Mr.  Caldwell 
and  informed  the  Department  that  no  further  efforts  were  being  made  to 
contact  him. 

I  would  appreciate  it  if  in  the  interest  of  accuracy  you  would  have  this  in- 
formation made  a  part  of  the  records  of  the  hearings  of  your  Subcommittee. 

Sincerely  yours, 

L.  Patrick  Gray,  III, 

Actinff  Direct oi\ 

Mr.  Kastenmeier.  The  last  witness  this  morning  is  Mr.  Jack  Lan- 
dau, is  being  accompanied  by  one  or  more  persons,  whom  he  will 
identify.  ]\Ir.  Landau  represents  Newhouse  Newspapers  and  also  the 
Reporters  Committee  for  Freedom  of  the  Press. 

I  am  sorry  to  greet  you  so  late  in  the  morning.  Would  you  identify 
for  the  committee  those  who  accompany  you  this  morning  and  proceed. 

TESTIMONY  OF  JACK  C.  LANDAU,  MEMBER  OF  NEWHOUSE  NEWS- 
PAPERS, ON  BEHALF  OF  THE  REPORTERS  COMMITTEE  FOR 
FREEDOM  OF  THE  PRESS;  ACCOMPANIED  BY  JACK  NELSON,  RE- 
PORTER, THE  LOS  ANGELES  TIMES,  AND  E.  BARRETT  PRETTY- 
MAN,  JR.,  OF  HOGAN  &  EARTSON 

Mr.  Landau.  I  am  accompanied  by  Jack  Nelson,  who  is  a  member  of 
our  executive  committee  and  a  Pulitzer  Prize  winning  investigator  for 
the  Los  Angeles  Times,  and  Mr.  E.  Barrett  Prettyman,  who  is  an  at- 
torney with  Hogan  &  Hartson  in  Washington  and  who  argued  the 
Pappas  case  before  the  Supreme  Court  and  has  given  us  his  counsel  on 
a  ]3ro  bona  basis. 

We  have  a  long  written  statement  which  we  will  read  only  portions 
of. 
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Mr.  Kastenmeier.  Without  objection,  your  entire  statement  will  be 
received  and  made  part  of  the  record. 

Mr.  Landau.  On  behalf  of  the  reporters  committee  and  of  the  work- 
ing press  as  a  class  whom  our  committee  represents  in  court  and  in 
other  ways,  we  are  grateful  for  your  invitation  to  testify  on  a  subject 
which  is  of  critical  importance  to  the  Nation. 

The  reporters  committee  is  the  only  legal  research  and  defense  fund 
organization  in  the  Nation  exclusively  devoted  to  protecting  the  first 
amendment  and  freedom  of  inform.ation  interests  of  the  working 
press. 

Because  we  have  faitli  that  the  Congress  wishes  to  protect  and  en- 
courage first  amendment  guarantees,  we  believe  that  the  Congress 
should  pass,  as  soon  as  possible,  an  absolute  and  preemptive  newsman's 
privilege  statute,  protecting  journalists  from  being  ordered  to  dis- 
close unpublished  information  before  any  executive,  legislative  or  judi- 
cial body  of  Federal,  State,  or  local  government. 

We  strongly  oppose  any  limitation  on  this  privilege.  We  would  also 
strongly  oppose  any  legislation  that  is  not  preemptive;  that  is,  which 
does  not  extend  the  Federal  protection  to  journalists  involved  in  State 
court  proceedings. 

Mr.  Justice  White,  in  the  Caldwell  decision,  issued  the  invitation  to 
Congress  to  legislate  in  this  area  by  noting: 

.  .  .  Congress  has  the  freedom  to  determine  whether  a  statutory  newsman's 
privilege  is  necessary  and  desirable  and  to  fashion  standards  and  rules  as  narrow 
or  broad  as  deemed  necessary  to  address  the  evil  discerned  and,  equally  im- 
portant, to  re-fashion  these  rules  as  experience  from  time  to  time  may  dictate. 

We  should  like  to  point  out  that  news  reporters  and  iiliotographers 
have  a  peculiarly  important  interest  in  protecting  confidential  infor- 
mation. If  they  violate  their  promises  of  confidentiality,  they  may 
never  again  be  able  to  operate  efTectively,  except  to  cover  news  which 
is  offered  by  Government  handout  or  is  a  matter  of  public  record. 

It  is  news  reporters  who  are  going  to  jail,  like  T).  Goodman,  William 
Farr,  P.  Bridge,  H.  Thornton,  J.  Lawrence,  L.  Whitten  and  a  number 
of  other  reporters  now  tlireatened  with  jail. 

We  believe  that  each  working  news  repoi'ter  and  photographer  has 
his  or  her  own  constitutional  rights  of  freedom  of  the  press — rights 
which  are  not  dependent  upon  the  involvement  of  his  employer  but 
I'ichts  which  inure  to  ]iim  directly  under  the  first  amendment,  rights 
which  guarantee  that  lie  can  do  his  woi'k  free  from  any  substantial 
intei'ference  by  judicial,  legislative,  or  executive  branches  of  any 
gover-nment. 

These  rights  encompass  a  penumbra  of  constitutional  protections 
includino;  the  rights  of  citizens  to  freelv  associate  with  and  communi- 
cnte  with  the  media,  secure  in  the  knowledge  that  no  journalist  can  be 
f oi'ced  to  become,  in  effect  a  government  agent. 

Tlie  CaJchcell  decision  ordeied  journalists  to  disclose  confidential 
facts  and  sources  to  State  and  Federal  grand  juries  allegedly  investi- 
gating particular  crimes.  But,  the  decision  has  had  a  much  broader 
iinnact  than  its  limited  holding. 

Federal  and  State  courts  have  expanded  tlie  Caldwell  decision  to 
authorize  disclosure  in  other  ai'eas — in  cnminal  trials,  in  civil  litiga- 
tion and  in  contempt  cases — in  what  amounts  to  a  kind  of  open  hunting 
season  on  the  press. 
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We  have  listed  tliese  cases  in  our  written  statement,  and  they  pin- 
j)oint  another  trend — the  tendency  to  viev\"  the  press  as  a  readily  acces- 
sible official  "investigati\'e  arm  of  government"  and  the  tendency  of  the 
Government  to  turn  to  the  press  first  for  information  without  making 
anj^  serious  attempt  to  obtain  the  information  itself. 

\Ve  conclude  tliat  these  legal  trends  are  rapidly — case  by  case  in  all 
parts  of  the  countiy — limiting  the  ability  of  the  media  to  inform  the 
public.  In  the  Caldwell  decision,  Mr.  Justice  White  said  that  the  fears 
of  the  press  and  of  membei'S  of  the  public  who  had  joined  the  press 
were  purely  "speculative"  as  to  the  dangers  of  forciiig  news  repoiters 
or  photographers  to  disclose  to  the  Government  information  to  which 
they  had  access  only  by  virtue  of  their  employment  by  the  press. 

We  tried  to  point  out  at  the  time  that  the  danger  was  more  than 
speculative.  We  were  rebuffed  by  the  Supreme  Court,  5  to  4.  Now, 
6  months  later^  we  believe  we  have  an  overwhelming  factual  case  that 
there  is  more  than  a  speculative  danger,  that  censorship  is  here  today. 

When  newsmen  have  to  face  pressure  tactics  by  government,  have  to 
pay  for  lawyers  and  engage  in  extensive  litigation  and  even  go  to  jail, 
when  sources  are  persuaded  to  release  journalists  from  their  promises 
of  confidentiality,  when  courts  evade  the  clear  intent  of  state  confiden- 
tiality laws,  censorship  is  here. 

It  is  not  a  speculative  specter  someplace  in  the  indefinite  future.  We 
point  out  to  the  committee  that  what  started  out  as  a  localized  infection 
involving  three  news  reporters.  Earl  Caldwell  of  the  New  York  Times, 
Paul  Pappas  of  a  television  station  in  New  Bedford,  and  Paul  Branz- 
burg  of  t\\Q:  Louisville  Courier  Journal,  is  now  a  censorship  plague 
which  is  burdening  news  sources  and  impairing  the  public's  right  to 
know  all  over  the  Nation. 

In  this  regard,  we  would  like  to  submit  for  the  record  a  list  of  recent 
censorship  cases,  akhougli  we  are  not  sure  that  the  list  is  complete. 
Even  despite  these  cases,  our  central  poi]it  is  that  if  only  one  reporter 
or  photographer  had  ever  been  threatened  witii  forced  disclosure  and 
even  if  a  majority  of  the  public  failed  to  understand  the  dangers  of 
the  current  situation,  we  would  request  enactment  of  an  absolute, 
pi'eemptive  shield  law. 

That  is  because  even  one  instance  of  impairment  of  the  first  amend- 
ment constitutes  a  danger  to  us  all.  It  is  our  understanding  that,  in  the 
hist  session  of  Congress,  28  newsman's  privilege  bills  and  one  joint 
resolution  were  introduced,  and  tliat  in  the  current  session  there  have 
been  at  least  24. 

We  will  address  ourselves  to  only  one  of  those  bills,  H.R.  21S7,  the 
bill  introduced  by  Representative  Jerome  R.  Waldie  of  this  committee 
and  by  Senator  Alan  Cranston  and  drafted  by  an  ad  hoc  drafting 
committee  convened  by  the  American  Newspaper  Publishers 
Association. 

Mr.  Chairman,  we  ofi'er  our  unqualified  support  for  the  princijJes 
enunciated  by  the  Waldie  bill.  The  bill  offers  an  absolute  privilege 
for  confidential  and  other  unpublished  inforriiation  for  persons  en- 
gaged in  any  medium  of  communication,  involved  in  any  Federal, 
State,  or  local  proceedings. 

We  believe  that  the  absolute  privilege  is  necessary  in  order  to 
counteract  the  increasing  trend  of  censorship,  to  repair  the  previous 
damage  done  to  the  first  amendment  and  to  reaffirm,  in  the  public's 
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mind,  the  determination  of  the  media  to  continue  to  inform  the  public 
fully  while  honoring  all  pledges  of  confidentiality. 

Constitutionally,  we  believe  that  the  Waldie  bill  is  a  sound  proposal. 
It  is  based  on  the  premise  that  the  Constitution  says  what  it  means,  that 
neither  the  Congress  nor  the  courts  established  by  the  Congress  shall 
make  any  law  abridging  freedom  of  the  press  by  requiring  news  re- 
porters and  photographers  to  divulge  confidential  or  other  unpublished 
information. 

There  are  some  who  say  that  the  acceptance  by  the  press  of  any 
legislative  protection,  even  an  absolute  protection,  implies  acquiescence 
to  congi-essional  regulation.  We  wovild  reply  that  congressional  legis- 
lation is  needed  to  stop  the  current  wave  of  unconstitutional  activities 
by  State  and  Federal  Govermnents. 

If  conditions  change,  it  may  well  be  that  the  law  may  be  revoked. 
There  are  others  who  say  that  the  qualified  approach  is  best.  We  can 
only  emphasize  that  there  are  grave  constitutional  questions  with  such 
an  approach  because  once  the  Congress  assumes  the  power  to  limit 
freedom  of  the  press,  it  can  expand  these  exceptions  until  the  right  to 
know  rests  on  the  vicissitudes  of  politics  and  not  on  the  enduring  prin- 
ciples of  the  first  amendment. 

One  major  emphasis  of  all  the  pending  bills  involves  confidential 
sources  and  information.  By  protecting  confidential  sources  and  in- 
formation, the  Congress  will  be  granting  to  the  news  reporters  a 
privilege  similar  to  the  statutory  or  constitutional  privileges  which 
are  now  enjoyed  by  attorneys  for  their  clients,  by  physicians  for  their 
patients,  by  clergymen  for  those  who  seek  their  counsel,  and  by  police 
for  their  informei-s. 

We  believe  that  the  public  has  an  overriding  interest  in  the  free 
flow  of  information  and  ideas,  and  for  this  reason  the  Congress  should 
restore  the  vitality  of  the  first  amendment  by  reaffirming  the  protec- 
tions which  encourage  citizens  to  disclose  information  of  importance 
to  the  press. 

By  the  very  nature  of  his  professional  activities,  the  news  reporter's 
concepts  of  confidential  information  are  substantially  broader  than 
those  of  other  professions. 

News  reporters  consider  information  confidential  if  it  is  denied  to 
the  general  public  and  offered  to  the  press  only  under  the  implied  or 
explicit  understanding  that  it  may  be  used  only  for  news  gathering 
and  evaluation  purposes  and  not  to  aid  any  branch  of  Government. 

We  adopt  this  broad  concept  of  confidentiality  because  it  is  difficult, 
if  not  impossible,  to  draw  the  line  as  to  where  traditional  concepts  of 
confidentiality  end.  The  press,  with  its  special  constitutional  mandate 
on  behalf  of  the  public's  right  to  laiow,  is  generally  regarded  as  having 
the  discretion  to  decide  which  information  is  considered  confidential. 

An  absolute  bill  is  also  required  because  judges,  as  we  discuss  later 
on,  haA^e  been  ingenious  in  evading  the  clear  intent  of  Stat«  shield  laws. 
A  qualified  bill  concept  would  only  encourage  more  such  evasions  by 
the  judiciary. 

An  absolute  shield  would  also  terminate  the  tendency  of  courts  and 
prosecutors  to  ti-eat  the  press  as  a  readily  available  investigative  arm. 
We  believe  that  Congress  must  tell  governments  forcefully  and  clearly 
that  the  press  is  not  a  cooperative  fourth  branch  of  Government. 
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Mr.  Chairman,  we  believe  it  is  absolutely  critical  that  this  news- 
man's privilege  be  preemptive  in  approach.  We  believe  that  Congress 
has  the  power  under  section  5  of  the  14th  amendment  to  extend  the 
journalist's  privilege  to  all  State  executive,  legislative,  and  judicial 
proceedings  under  Congress'  power  to  implement  the  principles  and 
concepts  protected  by  the  first  amendment. 

"We  are  backed  in  this  appraisal  by  two  eminent  constitutional  ex- 
perts of  differing  api)roaches — Prof.  Paul  Freimd  of  Harvard  and 
Prof.  Archibald  Cox,  former  Solicitor  General  of  the  United  States 
and  now  once  again  a  teacher  at  Harvard. 

We  feel  most  strongly  about  the  preemptive  approach.  The  danger 
exists  at  the  State  and  local  level  as  well  as  with  the  Federal  Govern- 
ment. We  think  it  would  be  a  pyrrhic  victory  for  the  Congress  to  pass 
a  shield  law  which  covered  only  1  of  the  51  jurisdictions  where  news- 
men may  be  subpenaed. 

We  also  offer  the  commerce  clause  power  as  an  additional  jurisdic- 
tional authority  for  the  preemptive  approach.  The  tendency  of  State 
court  judges  to  evade  the  clear  intent  of  many  existing  State  shield 
laws  is  evidence  of  the  need  for  both  an  absolute  bill,  as  we  noted 
earlier,  and  a  preemptive  bill. 

Without  a  preemptive  law,  citizens  in  one  State  will  have  more 
rights  to  know  about  the  news  than  citizens  in  an  adjoining  State,  and 
we  will  be  engaged  in  a  long,  expensive  and  debilitating  guerrilla  war 
with  the  State  courts  to  insure  that  State  shield  laws  are  properly 
enforced. 

For  these  reasons,  we  urge  the  Congress  to  reaffirm  first  amendment 
rights,  assuring  the  public  of  a  free  flow  of  information  by  granting 
a  statutorj^  privilege  protecting  confidential  sources  of  published  and 
unpublished  information  and  the  content  of  all  unpublished  informa- 
tion from  any  scrutiny  b}'  any  agency  of  the  Federal  or  State 
Governments. 

I  thank  you,  Mr.  Chairman.  We  would  be  pleased  to  answer  any 
questions.  ]Mr.  Xelson  would  like  to  make  a  short  statement  w^ith  your 
permission,  if  you  have  time.  If  not,  we  can  submit  it. 

Mr.  Xelsox.  It  is  a  very  brief  statement. 

]\Ir.  Kastexmeier.  Under  the  assumption  it  is  a  short  statement,  we 
are  pleased  to  recognize  Mr.  Nelson. 

Mr.  Nelsox.  Let  me  say  first  that  as  a  reporter  for  25  years  with 
small  newspapers  as  well  as  large  ones  I  can  testify  to  the  vital  impor- 
tance of  confidentiality  in  a  reporter's  work,  especially  that  part  of 
his  work  that  has  to  do  with  injustices  and  corruption  in  government. 

I  could  cite  many  cases  from  personal  experience,  but  I  will  mention 
only  one.  It  involves  the  Watergate  case.  It  reflects  the  chilling  effect 
the  Supreme  Court's  decision  in  the  Caldioell  case  has  had  on 
journalists. 

I  tape  recorded  a  51.4  hour  interview  with  Alfred  C.  Baldwin  III. 
the  key  Government  witness  in  the  case  who  testified  about  monitoring 
200  taped  telephone  calls.  The  Government,  upon  learning  of  the  inter- 
view, tried  to  block  publication  by  prior  restraint,  first  threatening  to 
withdraw  Baldwin's  immunity  from  prosecution  if  the  story  appeared. 

Then  Justice  Department  attorneys  joined  with  defense  attorneys  in 
securing  from  Judge  Sirica  a  "gag"  order  prohibiting  witnesses  in  the 
case  from  discussing  the  case  with  the  news  media. 
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The  prosecutors  told  Baldwin  that  he  faced  possible  prosecution  and 
a  contempt  of  court  proceeding  if  the  story  appeared.  The  Los  Ano:eles 
Times,  deciding  the  story  was  in  the  public  interest,  published  it  in 
the  face  of  Government  intimidation  of  its  source. 

Ronald  Ostrow  of  the  Times,  who  covers  the  Justice  Department, 
worked  with  me  on  the  story.  We  feared  that  the  Government,  with 
its  record  of  subpenaing  reporters,  might  attempt  to  secure  the  tapes 
of  the  intervievv.  We  mailed  the  tapes  to  an  editor  in  Los  Angeles. 
Our  fears  were  well  founded. 

Six  days  after  the  Baldwiii  story  appeared,  Earl  J.  Silbert,  the 
chief  prosecutor,  told  me  I  would  have  to  produce  the  tapes.  He  said. 
"If  we  don't  subpena  you,  the  defense  will."  The  defense  did,  of 
course. 

At  Baldwin's  request,  the  tapes  later  were  turned  over  to  the  court, 
resolving  the  matter  in  this  case  but  not  the  issue  of  confidentiality. 

Baldwin's  attorneys  later  told  me  that  they  fully  supported  my  con- 
tention in  an  affidavit  I  filed  in  the  case  that  I  would  not  have  been 
granted  the  interview  had  I  not  promised  it  would  be  confidential  and 
had  they  not  had  reason  to  believe  the  pledge  of  confidentiality  would 
be  kept. 

They  said  they  joined  with  Baldwin  in  waiving  the  confidentiality 
only  to  remove  any  question  that  anything  he  said  in  the  first  person 
story  was  contradictory  to  what  was  said  in  the  taped  interview. 

The  point  is  that  the  Caldwell  case  had  directly  affected  the  way 
we  had  to  handle  the  records  of  an  interview  that  was  conducted  in 
confidence.  Ostrow  and  I  operated  in  what  we  felt  was  an  air  of 
intimidation. 

From  research  I  could  tell  about  the  experience  of  others  but  just  let 
me  quote  from  John  Hohenberg,  secretary  of  the  Pulitzer  Prize 
Advisory  Board,  who  told  me  that  all  of  tlie  several  Pulitzer  Prize 
winning  series  of  stories  on  Vietnam  were  based  largely  on  confi- 
dential sources,  and  so  were  the  Pentagon  papers  and  My  Lai  massacre 
stories  and  many  other  stories  of  major  impoi-tance. 

In  conclusion  I  would  urge  you  to  call  more  i?ivestigative  reporters 
to  hear  further  of  the  chilling  effect  the  Caldwell  decision  has  had. 

Mr.  Kastenmeier.  Thank  you.  I  appreciate  your  testimony.  One  of 
the  rather  i-emarkable  things  Mr.  Caldwell  testifi.ed  to.  which,  I  sup- 
pose, is  generally  well  known,  but  while  it  may  not  be  reached  by 
this  sort  of  inquiry  or  legislation  we  produce,  is  the  amount  of  access 
the  Government  insists  upon  with  respect  to  your  work. 

Mr.  Caldwell  testified  that  in  one  of  his  first  assignments  in  New 
York  he  was  surprised  upon  returning  to  his  city  room,  that  a  Federal 
agent  sat  down  next  to  him  and  wanted  access  to  his  notes. 

I  do  not  know  how  common  that  is  or  what  ought  to  be  done  about 
the  process.  Perhaps  it  is  a  question  of  procedure,  that  is  to  say,  should 
such  transactions  be  handled  through  the  U.S.  attorney's  office  i-ather 
than  from  agent  to  newsman  and  whatever  implicit  coercion  or  har- 
assment that  entails.  I  wonder  if  you  have  a  response? 

Mr.  Landatt.  The  Attorney  General's  guidelines,  which  the  Govern- 
ment m.ore  or  less  finessed  in  the  Caldwell  case  because  tlie  guidelines 
were  not  in  effect  at  the  time  that  Caldwell  was  subpenaed,  and  for 
those  reasons  apparently  it  is  in  the  clear  because  they  never  answered 
even  during  the  oral  argument.  They  never  answered  that  question. 
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but  the  guidelines  at  least  for  the  Federal  Government  say  that  nego- 
tiation with  the  press  should  be  attempted  before  a  subpena  is  issued. 

The  experience  we  have  had  in  that  issue  is  that  the  negotiations  have 
taken  place  generally  between  the  Justice  Department  and  the  at- 
torneys for  the  various  media  involved.  The  television  people  are  the 
best  with  the  firsthand  source  for  this  because  they  have  had  60  or  70 
supenas. 

Most  of  the  negotiations  were  done  directly  with  their  general  coun- 
sels with  respect  to  the  lawyers  who  represent  them. 

Mr.  Kastexmeier.  I  appreciate  that.  That  is  the  ultimate  legal  test 
of  the  situation  we  are  presently  in,  but  what  about  the  relationship 
before  any  privilege  is  invoked  formally,  the  relationship  that  eixsts 
between  agents  of  the  Government  and  newsmen  on  a  person-to-person 
level  ? 

This  may  or  may  not  be  harassment  as  far  as  newsmen  are  con- 
cerned. If  so,  what  did  you  do  about  it?  That  doesn't  continue,  does  it? 

Mr.  Nelson.  Sure  it  continues.  It  constantly  continues  on  a  sort  of 
regular  basis.  I  think  the  reporter  has  to  determine  whether  he  is  being 
honest  with  sources  when  he  is  dealing  with,  well,  an  investigator  from 
a  congressional  committee,  for  example. 

I  think  reporters  frequently  share  information  with  committees  and 
back  and  forth.  I  think  they  have  to  determine  for  themselves  whether 
or  not  they  keep  their  own  confidences  in  doing  that. 

Mr.  Kastenmeier.  A  newsman  doesn't  then  appear  in  a  position  of 
being  harassed  or  intimidated.  Do  you  feel  he  is  perfectly  able  to  say, 
no  thank  you,  I  am  not  sharing  my  notes  or  my  information  with  you 
because  of  various  reasons  ?  One  of  which  may  be  confidentiality  of  the 
source.  Is  that  right  ? 

Mr.  Nelson.  That  is  right.  I  would  not  consider  it  harassment  if  an 
agent  called  me  up  and  asked  if  I  would  be  willing  to  give  him  some 
information.  It  might  be  a  case  where  it  would  not  involve  a  confiden- 
tial source. 

Mr.  Landau.  I  think  what  Mr.  Caldwell  was  referring  to  was  a  mas- 
sive monitoring  of  it  day  by  day. 

Mr.  Nelson.  Yes;  he  was  citing  one  instance  where  agents  called  on 
him  where  they  knew  he  was  attending  a  meeting  where  he  did  not 
care  to  cooperate  with  them. 

Mr.  Kastenmeier.  Do  you  perceive  a  difference,  perhaps  in  perspec- 
tive, but  a  difference  between  yourself  and  your  publishers  or  editors  ? 

Mr.  Landau.  The  ANPA  bill  which  is  Kepresentative  Waldie's  bill 
and  Senator  Cranston's  bill  was  introduced  under  the  name  of  Davis 
Taylor,  the  president  of  the  American  Newspaper  Publishers 
Association. 

It  was  drafted  in  a  cooperative  effort  with  a  number  of  organiza- 
tions which  are  listed  in  our  testimony.  Now,  not  all  of  those  orga- 
nizations agreed  v.^ith  everything  in  that  bill.  However,  if  the  Amer- 
ican Newspaper  Publishers  Association  represents  the  industry,  the 
publisliing  industry,  then  at  this  point  we  join  their  effort,  to  get 
this  bill  passed. 

Mr.  Kastenmeier.  I  take  it  the  bill  that  you  support  is  about  as  far 
as  you  can  go  short  of  a  constitutional  amendment,  being  absolute 
in  character  and  being  preemptive  of  State  laws  as  well,  as  broad  and 
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as  big  a  bill  as  you  could  possibly  want,  I  take  it,  short  of  a  con- 
stitutional amendment. 

Mr.  Prettyman.  Yes;  of  the  bills  I  have  seen,  it  seems  to  accom- 
plish the  purpose  better  than  any. 

I  might  say  in  the  Branzburg  case  I  represented  Mr.  Pappas.  We 
asked  the  Supreme  Court  for  a  qualified  privilege,  but  in  all  candor 
1  must  tell  you  that  we  did  so  not  because  we  thought  that  would  best 
serve  the  purpose  but  rather  we  recognized  the  makeup  of  the  present 
court,  and  we  thought  that  was  the  most  we  could  possibly  achieve. 

There  were  many  in  the  case  who  were  asking  for  an  absolute  priv- 
ilege, including  the  Washington  Post,  for  example. 

I  want  to  make  that  clear  because  in  making  the  argument  that  a 
qualified  piivilege  would  do,  I  was  tailoring  it  to  the  exigencies  of  the 
situation. 

]My  own  view  now,  and  really  then  is  that  we  serve  the  purpose 
best,  and  perhaps  only  serve  it,  by  an  absolute  privilege.  I  would  say 
I  personally  would  rather  have  a  qualified  privilege  than  nothing 
because  I  think  the  trend  we  are  witnessing  is  going  to  become  more 
serious  than  it  is  now. 

As  between  the  qualified  and  the  absolute,  I  would  prefer  the 
absolute. 

Mr.  Kasit.nmeier.  You  mean  you  might  ask  it  as  far  as  the  make- 
up of  the  Congress  goes  ? 

J\Ir.  Nelson.  Weshould  make  it  clear  that  the  reporter's  committee 
is  for  an  unqualified  law  or  no  law.  I  think  we  have  decided  that  no 
law  would  be  better  than  a  qualified  law. 

Mr.  Kastenmeier.  But  the  change  in  your  position  does  not  in  any 
sense  represent  how  you  perceive  the  makeup  of  the  Congress  as 
related  to  the  makeup  of  the  court  ? 

Mr.  Landau.  No,  sir. 

Mr.  Kastenmeier.  I  yield  to  the  gentleman  from  Massachusetts. 

]Mr.  Brinan.  Thank  you  very  much.  I  just  ask  you  to  furnish  us 
with  further  information  if  you  can  with  regard  to  the  point  made 
at  the  bottom  of  page  8  of  the  testimony;  namely,  "In  those  few 
States  which  have  broad  shield  laws,  there  has  been  no  reported  ad- 
verse reaction  either  by  law  enforcement  agencies  or  the  courts." 

I  think  any  Brandeis  brief  will  show  that  the  law  enforcement 
officials  there  are  not  hurting  and  law  and  order  is  preserved  despite 
this  imm.unity.  I  would  like  also  to  have  further  information  with 
regard  to  tlie  JDej^artmcnt  of  Justice. 

I  learned  for  the  first  time  just  a  few  moments  ago  that  apparently 
40  or  50  attempts  have  been  made  to  both  negotiate  and  talk  by  the 
Department  of  Justice  with  the  television  media. 

I  would  like  to  know  what  "negotiate"  means.  Does  this  mean  that 
you  tell  us  or  else  and  how  often  do  they  negotiate?  We  have  a 
statistic  from  previous  hearings  last  fall  to  the  effect  that  there  has 
been  only  10  or  15  actual  subpenas. 

We  have  no  information  with  regard  to  the  attempts  at  negotiation 
which  I  think  are  disastrous  if  they  are  significant  in  numbers  at 
all. 

I  want  to  commend  you  for  the  testimony  and  say  I  thank  you,  and  I 
think  other  members  of  the  committee  would  welcome  information. 
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Mr.  Prettyman.  With  regard  to  your  first  point,  I  might  say  that 
in  Massachusetts,  now  that  the  case  has  been  won  in  the  Supreme 
Court,  not  only  have  they  not  proceeded  against  Mr.  Pappas,  but 
I  understand  that  the  prosecutor  himself  is  now  supporting  some  kind 
of  a  shield  statute  in  the  State. 

He  can  hardly  regard  the  shield  statute  as  a  terribly  adverse  factor. 

Mr.  ICvsTEXMEiER.  The  gentleman  from  Utah. 

Mr.  Owens.  No  thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  Iowa. 

Mr.  JVIezvinsky.  I  appreciate  your  comments  on  the  absolute  right 
as  well  as  the  argimient  given  in  the  court  and  why  you  went  for  the 
qualified  position. 

In  view  of  Mr.  Caldwell's  comments  on  how  the  press  is  now  hav- 
ing a  more  difficult  time  developing  a  positive  role  and  in  view  of  the 
chilling  efl'ect  that  we  have  been  talking  about  of  the  press,  I  guess 
I  am  concerned  if  we  are  going  to  deal  with  a  form  of  legislation  why 
the  comment  was,  "It  is  going  to  get  worse  instead  of  better,^"  and 
that  if  we  do  not  pass  the  shield  law  now  in  some  form  or  another,  it 
will  get  woree  and  there  will  be  more  difficulty  in  the  future. 

Is  It  clear  then  that  your  argument  for  legislation  is  that  you  really 
cannot  argue  for  trying  for  a  rehearing  to,  in  a  sense,  fight  the  change 
in  decision  regarding  the  Branzburg  case,  that  you  siiould  not  even 
look  at  that  avenue. 

We  have  to  somehow  have  Congress  try  to  define  what  the  first 
amendment  is  regarding  freedom  of  the  press  ? 

Mr.  Prettyman.  Sir,  to  this  day — and  I  am  a  former  reporter  so  I 
can  say  this  without  undue  criticism — I  do  not  think  the  press  itself 
understands  the  seriousness  of  the  present  situation.  At  the  time  we 
argued  in  the  Supreme  Court  we  had  very  few  specific  examples  to 
give  the  Court. 

There  was  one,  for  example,  at  the  Atlanta  Constitution  where  they 
printed  an  article  on  drugs  available  in  the  State  prison.  The  informa- 
tion came  from  a  doctor  who  asked  that  his  name  be  kept  confiden- 
tial. The  grand  jury  was  called  allegedly  to  investigate  drugs  in 
the  State  prison.  The  first  witness  was  the  reporter,  "What  they  wanted 
to  knoAv  was  the  doctor's  name.  After  they  got  it,  the  grand  jury  was 
disbanded. 

That  kind  of  incident  has  been  reported,  and  we  used  it  in  the 
Supreme  Court.  But  the  Blasi  report  showed  that  at  the  time  of  the 
arguments  in  the  Supreme  Court  the  press  itself  was  not  sufficiently 
alerted  to  the  danger,  because  they  assumed  they  had  a  lot  of  rights 
which  it  turned  out  that  they  did  not  have. 

They  assumed  they  could  keep  confidence  and  it  would  not  be  too 
serious  if  they  could  not.  It  is  just  now  developing  that  the  press  is, 
I  think,  too  late  coming  to  be  aware  of  the  fact  that  they  don't  have 
some  of  these  privileges  and  we  are  seeing  an  increasing  number  of 
instances,  which  in  my  judgment  will  continue  to  increase,  particu- 
larly in  the  States,  where  the  situation  is  going  to  ^-et,  as  I  said,  worse 
and  not  better.  I  think  that  it  is  not  terribly  practical  to  think  about 
going  back  to  the  Supreme  Court  which  although  it  had  not  ruled  be- 
fore, nevertheless  has  ruled  now. 

Mr.  Kastenmeier.  We  have  a  call  to  vote.  Are  there  any  further 
questions  ? 
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Mr.  Railsback.  Only  to  say  that  under  our  new  rules  of  the  House 
we  have  only  15  minutes  to  walk  over  to  the  floor  of  the  House  and 
vote. 

Mr.  Kastenmeier.  If  there  are  no  other  questions  then  the  commit- 
tee would  like  to  thank  you  gentlemen  for  your  contribution  this 
morning.  The  committee  will  adjourn  until  10  o'clock  in  this  room 
on  Wednesday  next  to  be  followed  by  hearings  at  the  same  time  and 
place  on  Thursday  and  Friday  morning. 

[Mr.  Landau's  statement  follows :] 

Statement  of  the  Repobters  Committee  fob  Freedom  of  the  Pbess 

Seven  months  ago,  the  United  States  Supreme  Court  decided  that  Earl  Cald- 
well and  all  other  reporters  had  no  constitutional  right  to  refuse  to  give  grand 
juries  the  identity  of  confidential  sources  based,  in  large  part,  on  the  foUov^'ing 
factual  determination  by  Justice  Byron  White  : 

•'Estimates  of  the  inhibiting  effect  of  such  subpoenas  on  the  willingness  of 
informants  to  make  disclosures  to  newsmen  are  widely  divergent  and  to  a  great 
extent  speculative." 

Seven  months  have  now  passed  and  we  believe  that  the  damage  to  the  first 
amendment  is  no  longer  "speculative"  but  is  real  in  view  of  the  nationwide 
attempts  by  the  courts,  prosecutors  and  legislatures  to  force  reporters  to  disclose 
confidential  and  other  unpublished  information  including : 

Peter  Bridge  of  the  Newark  News :  William  Farr  of  the  Los  Angeles  Times 
(still  in  jail)  :  David  Lightman  of  the  Baltimore  Evening  Sun :  Gene  Jensen  and 
Stuart  Wilk  of  the  Milwaukee  Sentinel :  Thomas  Miller  of  the  Liberation  Fres? 
Service  :  David  Goodman  of  Radio  Station  WBAI :  Joseph  Weiler  of  the  Memphis 
Commercial  Appeal:  Joseph  Pennington  of  Radio  Station  WREC  (Memphis)  : 
Sherrie  Bursey  of  the  Black  Panther  Newspaper :  Harry  Thornton  of  WDEF-TV 
(Chattanooga)  :  Brit  Hume,  formerly  of  the  Jack  Anderson  column,  Denny 
Walsh  of  Life  magazine  and  now  Jack  Nelson,  Ron  Ostrow  and  the  Los  Angeles 
Times : 

Therefore,  the  Reporters  Committee  is  starting  an  emergency  petition  campaign 
to  be  part  of  an  amicus  curiae  brief  to  be  presented  to  the  court  in  the  Los  Angeles 
Times/Nelson/Ostroiv  case  and  other  pending  litigation  around  the  country.  We 
hope  to  be  able  to  present  overwhelming  evidence — based  on  the  personal  observa- 
tions of  great  numbers  of  news  reporters — that  there  is  today  a  definite  "chilling 
effect"  and  limitation  on  the  rights  of  the  press  to  freely  collect  and  report  facts 
of  newsworthy  importance.  If  you  wish  to  have  your  name  included,  please  sign 
below : 

feiend-of-the-couet  petition  of  the  working  press 

I,  the  undersigned  amicus  as  a  member  of  the  working  press,  hereby  state  that 
the  current  nationwide  effort  by  courts,  prosecutors  and  legislatures  to  force 
news  reporters  to  disclose  confidential  information,  confidential  sources  and  other 
unpublished  facts  is  now  chilling  and  impairing  the  freedom  of  the  press  and 
speech  guarantees  of  the  First  Amendment  in  any  or  all  of  the  following  ways : 

(a)  It  is  limiting  the  independence  of  the  press  by  converting  it  into  an  "in- 
vestigative arm"  of  the  courts  and  tlie  government. 

(h)  It  is  limiting  the  rights  of  the  press  to  freely  collect  and  report  newsworthy 
information  of  public  importance  because  citizens  are  being  discouraged  from 
trusting  the  press  with  confidential  information. 

(c)  It  is  limiting  the  rights  of  the  public  to  gain — via  the  press — insight  and 
information  about  newsworthy  events  of  public  imjxtrtance. 

(d)  It  would  have  resulted  in  an  even  graver  damage  had  not  several  news 
reporters  chosen  to  go  to  jail  rather  than  to  disclose  confidential  information. 

(e)  It  is  denying  to  the  press  the  "equal  protection  of  the  laws"  because  other 
professions,  such  as  the  law,  medicine  and  the  clergy,  are  granted  confidentiality 
privileges. 

(Please  clearly  print  your  name,  your  news  organization  and  your  position  and 
return  this  petition  by  messenger  to  The  Reporters  Committee,  c/o  Suite  1320, 
1750  Pennsylvania  Avenue,  N.W.,  Washington,  D.C.  so  that  it  arrives  no  later 
than  7  p.m.,  Tuesday,  December  19th  (We  are  hoping  to  use  this  petition  in  the 
Appeals  Court  in  the  Los  Angeles  Times  case) . 
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Position  News  organization 


The  Reporters  Committee  for  Freedom  of  the  Press  is  the  only  legal  research 
and  defense  fund  organization  in  the  nation  exclusively  devoted  to  protecting 
the  First  Amendment  and  freedom  of  information  interests  of  the  working  press. 

The  organizational  premise  of  the  Committee  is  that  the  Constitutional  in- 
terests of  working  news  reporters  and  photographers  may  be  different  from  the 
legal  interests  of  media  owners  and  other  institutional  organizations  interested 
in  freedom  of  speech  and  of  the  press. 

The  Committee  was  formed  at  an  open  meeting  at  Georgetown  University  in 
March  1970,  in  response  to  the  threat  posed  by  the  Justice  Department's  subpoena 
policies.  It  has  been  funded  by  personal  donations  from  Steering  Committee 
members  and  by  modest  private  grants. 

Most  staff  work  is  done  on  a  volunteer  basis  by  Steering  Committee  members. 
Genei'ally,  legal  representation  is  performed  on  a  pro  bono  publico  basis  by  law 
firms.  The  Committee  provides  funding,  legal  advice,  representation  and  research 
services  on  both  litigative  long-term  and  emergency  short-term  bases  to  individual 
reporters  and  to  the  working  press  as  a  class.  No  donations  are  asked  from 
individual  reporters  who  benefit  from  the  Committee  activities. 

The  Committee  welcomes  complaints  about  serious  infringements  on  the  legal 
rights  of  the  vv'orking  press,  and  welcomes  inquiries  about  its  activities :  Write 
c/o  Box  897;  Telephone  Fred  Graham  (202/296-1234)  or  Jack  Landau  (202/ 
298-7080). 

The  Committee's  projects  include  : 

1.  A  trial  friend-of-the-court  brief  in  the  United  States  District  Court  in  the 
case  of  Earl  Caldwell  v.  U.S. — arguing  that  it  is  a  violation  of  the  First  Amend- 
ment for  grand  juries  to  subpoena  newsmen  to  discover  the  source  and  content 
of  confidential  information. 

2.  A  plaintiff's  complaint  in  the  New  York  State  Supreme  Court  in  the  case  of 
Reporters  Committee  v.  Oswald— arguing  that  the  working  press  has  a  constitu- 
tional right  to  interview  inmates  involved  in  the  Attica  State  Prison  disorders. 

3.  A  friend-of-the-court  brief  in  the  New  York  State  Appellate  Division  in  the 
case  of  Radio  Station  WBAI  v.  N.Y. — arguing  that  a  criminal  trial  may  not 
subpoena  radio  station  tapes  of  confidential  interviews  with  inmates  involved  in 
the  Tombs  Prison  disorders. 

4.  A  friend-of-the-court  brief  in  the  California  Supreme  Court  in  the  case  of  the 
Los  Angeles  Free  Press  v.  Calif. — arguing  that  it  is  unconstitutional  to  prosecute 
a  reporter  for  theft  of  government  information  given  to  him  for  publication  pur- 
poses (i.e.,  a  list  of  state  employees  who  acted  as  undercover  narcotics  agents). 

5.  An  in-depth  nationwide  survey  on  the  attitudes  and  practices  of  prison 
administrators  in  all  50  states  and  selected  large  cities  on  permitting  detailed 
press  coverage  of  correctional  problems,  such  as  confidential  interviews  with 
inmates  and  inspection  of  prison  facilities  and  records. 

6.  A  285-page  survey  report :  "Press  Subpoenaes,  An  Empirical  and  Legal  Anal- 
ysis" by  Professor  Vincent  Blasi  of  the  University  of  Michigan  Law  who  inter- 
viewed 900  working  newsmen  on  the  importance  of  confidential  sources ;  and 
submitted  to  the  Supreme  Court  in  re  the  Caldwell  case. 

7.  Press  Legal  Defense  and  Complaint  Center  for  the  Democratic  and  Repub- 
lican Conventions  in  Miami — which  established  standardized  ball  and  expedited 
arraignment  for  the  press,  free  legal  representation  and  monitoring  of  press 
censorship  problems. 

8.  A  friend-of-the-court  brief  in  Wolfe  v.  McConnell  arguing  that  a  Nebraska 
prison  inmate  should  not  have  been  punitively  disciplined  for  sending  a  letter  to 
Time  magazine  complaining  about  prison  conditions. 

9.  An  emergency  pledge  of  $500  to  underwrite  the  Supreme  Court  appeal  in  the 
case  Peter  Bridge  v.  New  Jersey — arguing  that  unpublished  information  given 
to  a  newsman  is  immune  from  subpoena  by  a  county  grand  jury. 

10.  Establishment  of  a  Press  Defense  Fund  to  help  pay  the  legal  and  personal 
costs  of  newsmen  fighting  government  censorship. 
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11.  A  friend-of-the-court  brief  in  the  U.S.  Court  of  Appeals  for  the  Fifth 
Circuit  in  the  case  of  Larry  Dickinson  {Baton  Rouge  State  Timees)  and  Gibhs 
Adams  {Morning  Advocate) — arguing  that  it  is  unconstitutional  to  convict  news- 
men of  contempt  for  reporting  an  account  if  a  public  trial. 

12.  A  friend-of-the-court  brief  in  the  case  of  Williani  Farr  v.  Superior  Court — 
arguing  that  it  is  unconstitutional  to  hold  a  newsman  in  contempt  for  refusing  to 
divulge  the  identity  of  a  confidential  informant;  also  a  pledge  of  $500  to  help 
underwrite  the  costs  of  Mr.  Farr's  Supreme  Court  appeal. 

13.  An  emergency  friend-of-the-court  petition  signed  by  more  than  450  members 
of  the  working  press  in  "Washington  within  48  hours — attesting  to  the  chilling 
effect  of  the  current  wave  of  court  subpoenaes  in  re  The  Times-Mirror  Co.  case 
(subpoena  for  tapes  of  confidential  information  in  the  Watergate  bugging  trial). 

14.  Representation  on  behalf  of  the  working  press  in  the  Ad  Hoc  Drafting  Com- 
mittee, sponsored  by  the  American  Newspaper  Publishers  Association,  to  help 
draft  principles  for  a  Federal  shield  law. 

15.  Maintenance  of  a  Censorship  Information  Center  with  up-to-date  files  of 
legal  briefs  and  opinions  in  pending  censorship  cases  available  for  reference  to 
reporters  and  attorneys. 

16.  Publication  of  a  press  censorship  newsletter  listing  new  cases,  new  actions 
in  pending  cases  and  other  developments  in  the  current  censorship  controversy. 

17.  Miscellaneous  emergency  advice  and  representation  in  a  number  of  out-of- 
court  cases  involving  working  press  problems  with  State  and  Federal  government 
agencies. 

Statement  of  Jack  C.  Landau  and  Jack  Nelson,  Members  of  the  Executive 
Committee  of  the  Reporters  Committee  fob  Freedom  of  the  Press,  Before 
subcommitte  no.  3,  house  committee  on  the  judiciary,  february  5,  1973 

My  name  is  Jack  C.  Landau.  I  am  a  working  news  reporter  employed  as  the 
Supreme  Court  correspondent  of  The  Newhouse  Neivspapers.  I  am  accompanied 
by  Jack  Nelson,  a  working  news  reporter  employed  as  an  investigative  reporter 
by  the  Washington  bureau  of  the  Los  Angeles  Times.  We  are  here  today  as  in- 
dividual reporters  in  our  capacities  as  members  of  the  Executive  Committee  of 
The  Reporters  Committee  for  Freedom  of  the  Press.  We  are  acocmpanied  by  E. 
Barrett  Prettyman,  Jr.,  an  attorney  with  the  firm  of  Hogan  and  Hartson  in 
Washington,  D.C.  Mr.  Prettyman  argued  the  Pappas  case  before  the  Supreme 
Court,  and  he  is  an  eminent  counsel  on  First  Amendment  problems. 

The  Reporters  Committee  is  the  only  legal  research  and  defense  fund  organiza- 
tion in  the  nation  exclusively  devoted  to  protecting  the  First  Amendment  and 
freedom-of -information  interests  of  the  working  press. 

The  organizational  pi'emise  of  the  committee  was  that  the  constitutional  in- 
terests of  the  working  press  may  be  different  from  the  interests  of  media  owners 
or  groups  with  an  interest  in  preserving  First  Amendment  rights. 

The  Committee  was  formed  at  an  open  meeting  at  Gleorgetown  University  in 
March,  1970,  in  response  to  the  threat  posed  by  the  Justice  Department's  sub- 
pena  policies.  It  has  been  funded  by  personal  donations  from  Steering  Com- 
mittee members  and  by  modest  foundation  grants. 

On  I)ehalf  of  The  Reporters  Committee,  and  of  the  working  press  as  a  class 
whom  our  Committee  represents  in  court  and  in  other  ways,  we  are  grateful 
for  your  invitation  to  testify  before  this  Committee  on  a  subject  which  is  of 
critical  importance  to  the  nation. 

Because  we  have  faith  that  the  Congress  wishes  to  protect  and  encourage 
First  Amendment  guarantees,  we  believe  that  the  Congress  should  pass,  as  soon 
as  posi.'nble,  an  absolute  and  preemptive  newsmen's  privilege  statute,  protecting 
.iournalists  from  being  ordered  to  disclose  unpublished  information  before  any 
executive,  legislative  or  judicial  body  of  federal,  state  or  local  government. 

We  strongly  oppose  any  limitation  on  this  privilege.  We  would  also  strongly 
oppose  an.v  legislation  that  is  not  preemptive;  that  is.  which  does  not  extend 
the  federal  protection  to  journalists  involved  in  state  court  proceedings. 

Mr.  Justice  White,  in  the  Caldwell  decision,  is.sued  the  invitation  to  Congress 
to  legislate  in  this  area  by  noting:  ".  .  .  Congress  has  the  freedom  to  determine 
whether  a  statutory  newsman's  privilege  is  necessary  and  desirable  and  to 
fashion  standards  and  rules  as  narrow  or  broad  as  deemed  necessary  to  address 
the  evil  discerned  and.  equally  important,  re-fashion  these  rules  as  experience 
from  time  to  time  mav  dictate." 
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I.   THE   THREAT   TODAY   TO  THE   WORKING  PRESS 

News  reporters  and  pliotograpliers  have  a  peculiarly  important  interest  in 
protecting  couticlential  information.  If  tliey  violate  thier  promises  of  confiden- 
tiality tliey  may  never  again  be  able  to  operate  effectively,  except  to  cover  news 
which  is  offered  by  government  handout  or  is  a  matter  of  public  record.  It  ia 
news  reporters  who  are  going  to  jail,  like  Peter  Bridge  of  the  Newark  Neics  who 
was  incarcerated  for  24  days ;  or  like  William  Farr  of  the  Los  Angeles  Times 
who  spent  46  days  in  jail  and  may  have  to  return  for  an  even  longer  period. 
Fellow  reporters  came  to  the  aid  of  botii  these  men  with  their  own  personal 
donations  in  order  to  help  pay  their  legal  costs.  It  is  news  reporters  like  Neil 
Sheehan  of  the  Neiv  York  Times  who  risked  indictment  for  espionage  to  bring 
unknown  facts  about  the  Vietnam  War. 

We  ask  you  to  consider  what  kind  of  nation  we  would  be,  for  example,  if  the 
Pentagon  Papers,  the  Bobby  Baker  affair,  the  Thalidomide  horror,  the  My  Lai 
Massacre,  among  others,  and  hundreds  of  scandals  involving  state  and  local 
government  still  lay  locked  in  the  mouths  of  citizens  fearful  that  they  would 
lose  their  livelihoods  or  perhaps  even  be  prosecuted  if  their  identities  became 
known. 

We  believe  that  each  working  news  reporter  and  photographer  has  his  or  her 
own  constitutional  rights  of  freedom  of  the  press — rights  which  are  not  de- 
pendent upon  the  involvement  of  his  employer  but  rights  which  inure  to  him 
directly  under  the  First  Amendment  rights  which  guarantee  that  he  can  do 
his  work  free  from  any  substantial  interference  by  judicial,  legislative  or  exec- 
utive branches  of  any  government. 

These  rights  include  a  penumbra  of  constitutional  protections — including, 
the  rights  of  citizens  to  freely  associate  with  and  communicate  with  the  media, 
secure  in  the  knowledge  that  no  journalist  can  be  forced  to  become,  in  effect, 
a  government  agent. 

The  Caldwell  decision  ordered  journalists  to  disclose  confidential  facts  and 
sources  to  state  and  federal  grand  juries  allegedly  investigating  particular 
crimes. 

But  the  decision  has  had  a  much  broader  impact  than  its  limited  holding. 
Federal  and  state  courts  have  expanded  the  Caldwell  decision  to  authorize 
disclosure  in  other  areas — in  criminal  trials,  in  ci^al  litigation  and  in  contempt 
cases — in  what  amounts  to  a  kind  of  open  hunting  season  on  the  press. 

For  example,  John  F.  Lawrence,  the  Los  Angeles  Times  Bureau  Chief,  was 
ordered  to  disclose,  in  a  federal  criminal  trial,  the  confidential  portions  of  the 
tapes  of  an  intei'view  with  a  prosecution  witness  in  the  Watergate  case,  Alfred 
Baldwin  III.  Mr.  Baldwin  exercised  the  option  given  him  by  the  Los  Angeles 
Times  to  terminate  the  confidential  relationship  and  the  legal  issue  was  thus 
rendered  moot. 

What  is  most  significant  about  this  case,  however,  is  the  fact  that  the  tapes 
were  sought,  not  with  the  intent  of  directly  proving  or  disproving  the  commis- 
sion of  a  crime,  but  for  the  purpose  of  impeaching  or  rehabilitating  the  testi- 
mony of  the  witness.  The  action  of  the  lower  court  in  the  Lawrence  case  thus 
expands  the  coverage  of  the  Caldwell  decision  from  testimony  before  grand 
juries  about  alleged  crimes  to  broad  fishing  expeditions  into  a  reporter's  knowl- 
edge about  the  character  and  personality  of  persons  involved  in  criminal  litiga- 
tion. 

In  a  recent  case,  three  Milwaukee  Sentinel  reporters  were  ordered  by  a  federal 
district  court  to  disclose  confidential  information  in  a  civil  case  involving  the 
Civil  Rights  Act.  In  another  federal  court  action,  investigative  reporter  Brit 
Hume  was  ordered  to  disclose  confidential  information  in  a  libel  suit. 

In  the  state  courts,  the  situation  is  even  worse.  Expanding  the  narrow  man- 
date in  Caldwell,  California  maintained  that  William  Farr  must  disclose  his 
sources  because  he  violated  a  judge's  trial  publicity  order.  Peter  Bridge  was 
jailed  for  declining  to  give  more  details  to  a  grand  jury  of  an  interview  with  a 
housing  commissioner  although  the  source  had  been  named  from  the  oiitset 
in  what  he  published  and  was  available  to  the  grand  jury.  A  Maryland  grand 
jury  sought  information  from  David  Lightman  which  Mr.  Lightman  obtained 
merely  by  posing  as  a  shopper  in  a  seaside  resort  town,  a  pose  any  police  of- 
ficer could  have  assumed  without  the  necessity  of  subpoenaing  a  reporter. 

These  cases  pinpoint  another  trend — the  tendency  to  view  the  press  as  a 
readily  accessijlile  official  "investigative  arm  of  government,"  the  tendency  of 
the  government  to  turn  to  the  press  first  for  information  without  making  any 
serious  attempt  to  obtain  the  information  itseH= 
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For  example,  in  the  Caldwell  case,  one  of  the  questions  sought  to  be  asked 
concerned  the  identity  of  the  Black  Panthers'  press  contact,  a  man  who  had  been 
publicly  identified  in  a  number  of  news  stories. 

In  Memphis,  two  reporters  disclosed  abuses  at  a  children's  home.  Instead 
of  concentrating  on  the  officials  who  operated  the  home,  the  legislative  com- 
mittee first  focused  on   the  two   reporters   and   their  sources. 

In  the  dozens  of  subpoenas  that  were  served  to  the  networks  to  disclose  out- 
takes  of  various  demonstrations,  there  was  no  showing  by  the  government  that 
it  made  any  preparations  ahead  of  time  to  post  its  own  cameramen. 

In  Chattanooga,  a  newsman  was  subpoenaed  to  reveal  the  name  of  a  grand 
juror  who  claimed  that  a  grand  jury  investigation  of  a  judge  was  a  "white- 
wash." The  court  did  not  even  attempt  to  poll  the  grand  jury  but  first  called  the 
reporter  and  then  jailed  him  when  he  refused  to  talk. 

These  are  some  of  the  legal  trends  which  are  rapidly — case  by  case  in  all  parts 
of  the  country— limiting  the  ability  of  the  media  to  inform  the  public,  in  the  wake 
of  the  .Justice  Department's  subpoena  policy  and  the  ever-broadening  uses  of 
the  Caldwell  decision. 

In  the  Caldwell  decision,  Mr.  Justice  White  said  that  the  fears  of  the  press,  and 
of  members  of  the  public  who  had  joined  the  press,  were  purely  "speculative"  as 
to  the  dangers  of  forcing  news  reporters  or  photographers  to  disclose  to  the 
government  information  to  which  they  had  access  only  by  virtue  of  their  employ- 
ment with  the  press. 

We  tried  to  point  out  at  the  time  that  the  danger  was  more  than  "speculative." 
We  were  rebuffed  by  the  Supreme  Court,  5^.  Now,  six  months  later,  we  believe 
we  have  an  overwhelming  factual  case  that  there  is  more  than  a  speculative 
danger — that  censorship  is  here  today.  When  newsmen  have  to  face  pressure 
tactics  by  government,  have  to  pay  for  lawyers  and  engage  in  extensive  litiga- 
tion and  even  go  to  jail,  when  sources  are  persuaded  to  release  journalists  from 
their  promises  of  confidentiality,  when  courts  evade  the  clear  intent  of  state 
confidentiality  laws,  censorship  is  here.  It  is  not  a  "speculative"  spector  some- 
place in  the  indefinite  future.  We  point  out  to  the  Committee  that  what  started 
out  as  a  localized  infection  involving  three  news  reporters,  Earl  Caldwell  of  the 
New  York  Times,  Paul  Pappas  of  a  television  station  in  New  Bedford,  and  Paul 
Branzburg  of  the  Louisville  Courier  Journal,  is  now  a  censorship  plague  which 
is  burdening  news  sources  and  impairing  the  public's  right  to  know  all  over  the 
nation.  In  this  regard,  we  would  like  to  submit  for  the  record  a  list  of  recent 
censorship  cases.  We  are  a  small  organization  without  many  resources  and  we 
are  not  sure  that  the  list  is  complete. 

Every  major  organized  media  group  in  the  nation  now  supports  enactment  of 
a  strong  law,  shielding  journalists  from  forced  disclosures,  on  the  grounds  that 
freedom  of  the  press  is  being  substantially  restricted. 

The  similar  feelings  of  many  individual  journalists  are  also  a  matter  of  record. 
For  example,  our  Committee  circulated  a  petition  in  Washington  for  48  hours  in 
an  effort  to  obtain  support  in  this  city  for  the  Los  Angeles  Times  reporters  who 
were  involved  in  the  court  attempts  to  obtain  the  tapes  of  an  interview  with  a 
witness  in  the  Watergate  trial.  Without  any  public  announcements  in  any  of  the 
Washington  media — that  is  by  relying  purely  on  word  of  mouth — our  Committee 
collected  more  than  450  names  in  48  hours.  We  would  like  to  submit  a  copy  of 
the  petition  for  the  record. 

We  also  point  out  that  in  the  Los  Angeles  Times  case,  in  the  Caldwell  case,  in 
the  Pentagon  Papers  case  and  in  the  Ellsberg  case  there  are  affidavits  from  over 
100  reporters  alleging  that  attempts  to  force  disclosure  of  confidential  sources  and 
information  has  inhibited  freedom  of  the  press. 

A  recent  Gallup  poll  showed  that  more  than  half  of  those  interviewed  favored 
legislation  protecting  journalists  from  forced  disclosures,  a  figure  that  may  have 
risen  v^ith  subsequent  jailings  of  journalists  and  intensification  of  government 
pressures  on  the  press. 

A  number  of  other  surveys  have  been  made  showing  widespread  support  for 
protective  legislation  among  newsmen  and  the  public  and  we  can  supply  in- 
formation on  their  findings,  if  the  Committee  desires. 

Our  central  point  is,  however,  that  even  if  only  one  reporter  or  photographer 
had  ever  been  threatened  with  forced  disclosure,  and  even  if  a  majority  of  the 
public  failed  to  understand  the  dangers  of  the  current  situation,  we  would  request 
enactment  of  an  absolute,  preemptive  shield  law.  That  is  because  even  one  instance 
of  impairment  of  the  First  Amendment  constitutes  a  danger  to  us  all. 
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II.  THE  WALDIE  BILL 

It  is  our  understanding  that,  in  the  last  session  of  Congress,  28  newsman's 
privilege  bills  and  one  joint  resolution  were  introduced,  and  that  in  the  current 
session  there  have  been  at  least  24,  We  will  address  ourselves  to  only  one  of  those 
bills,  H.R.  2187,  the  bill  introduced  by  Rep.  Jerome  R.  Waldie  of  this  Committee 
and  by  Sen.  Alan  Cranston,  and  drafted  by  an  Ad  Hoc  Drafting  Committee  con- 
vened by  the  American  Newspaper  Publishers  Association. 

That  drafting  committee  included  the  American  Broadcasting  Company,  Ameri- 
can Civil  Liberties  Union,  American  Newspaper  Guild,  American  Society  of 
Newspaper  Editors,  Columbia  Broadcasting  System,  National  Association  of 
Broadcasters,  National  Broadcasting  Company,  Newsweek,  New  York  Times, 
Reporters  Committee,  and  Sigma  Delta  Chi. 

The  ANPA  has  endorsed  the  whole  bill.  Many  of  the  other  groups  support 
various  portions  of  the  ANPA  bill  or  had  not  taken  a  formal  position  as  of  two 
weeks  ago. 

We  offer  our  unqualified  support  for  the  principles  enunciated  by  the  Waldie 
bill.  The  bill  offers  an  absolute  privilege  for  confidential  and  other  unpublished 
information  for  persons  engaged  in  any  medium  of  communication,  involved  in 
any  federal,  state,  or  local  proceedings.  We  believe  that  the  absolute  privilege  is 
necessary  in  order  to  counteract  the  increasing  trend  of  censorship,  to  repair  the 
previous  damage  done  to  the  First  Amendment,  and  to  reaflSrm,  in  the  public's 
mind,  the  determination  of  the  media  to  continue  to  inform  the  public  fully  while 
honoring  all  pledges  of  confidentiality. 

Constitutionally,  we  believe  that  the  Waldie  bill  is  a  sound  proposal.  It  is  based 
on  the  premise  that  the  Constitution  says  what  it  means :  that  neither  the  Con- 
gress— nor  the  courts  established  by  the  Congress — shall  make  any  law  abridging 
freedom  of  the  press  by  requiring  news  reporters  and  photographers  to  divulge 
confidential  or  other  unpublished  information.  The  bill  is  based  on  the  prin- 
ciples enunciated  by  Justice  William  O.  Douglas  and  the  late  Justice  Hugo  L. 
Black.  Furthermore,  we  believe  that  once  Congress  begins  asserting  power  to 
abridge  the  freedom  of  the  press — then  it  is  only  a  question  of  time  and  the  whims 
of  an  uncertain  populace  that  stand  between  a  weakened  press  and  even  greater 
restrictions. 

There  are  some  who  say  that  the  acceptance  by  the  press  of  any  legislative 
protection — even  an  absolute  protection — implies  acquiescence  to  Congressional 
regulation.  But  we  would  reply  that  Congressional  legislation  is  needed  to  stop 
the  current  wave  of  unconstitutional  activities  by  state  and  federal  governments. 
If  conditions  change,  it  may  well  be  that  the  law  may  be  revoked.  There  are 
others  who  say  that  the  qualified  approach  is  best.  But  we  can  only  emphasize 
that  there  are  grave  constitutional  questions  with  such  an  approach  because, 
once  the  Congress  assumes  the  power  to  limit  freedom  of  the  press,  it  can  expand 
these  exceptions  until  the  right  to  know  rests  on  the  vicissitudes  of  politics  and 
not  on  the  enduring  principles  of  the  First  Amendment. 

One  major  emphasis  of  all  the  pending  bills  involves  confidential  sources  and 
information. 

This  is  covered  by  the  Waldie  bill  approach  which  protects  the  identity  of  the 
source  of  any  published  or  unpublished  information  and  the  content  of  any  un- 
published information. 

By  protecting  confidential  sources  and  information,  the  Congress  will  be 
granting  to  the  news  reporters  a  privilege  similar  to  the  statutory  or  constitu- 
tional privileges  which  are  now  enjoyed  by  attorneys  for  their  clients,  by  phys- 
icians for  their  patients,  by  clergymen  for  those  who  seek  their  counsel  and  by 
police  for  their  informers. 

The  public  has  an  interest  in  the  fair  administration  of  justice,  and  for  this 
reason,  it  has  given  the  confidentiality  privilege  to  lawyers  in  order  to  encourage 
persons  to  consult  them  with  legal  problems.  The  public  has  an  interest  in  ade- 
quate medical  care  and  for  this  reason,  it  has  given  the  confidentiality  privilege 
to  physicians  in  order  to  encourage  patients  to  be  honest  about  their  physical  and 
emotional  problems. 

The  public  has  an  interest  in  providing  the  free  exercise  of  religion,  and,  for 
this  reason,  it  has  given  the  confidentiality  privilege  to  clergymen  to  encourage 
persons  to  disclose  their  most  troubling  problems. 

We  believe  that  the  public  has  an  overriding  interest  in  the  free  flow  of  in- 
formation and  ideas,  and  for  this  reason,  the  Congress  should  restore  the  vitality 
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of  the  First  Amendment  by  reaffirming  tlie  protections  whicli  encourage  citizens 
to  disclose  information  of  imiDortanee  to  tlie  press. 

By  the  very  nature  of  his  professional  actiivties,  the  news  reporter's  concepts 
of  confidential  information  are  substantially  broader  than  those  of  other 
professions. 

News  reporters  consider  information  confidential  if  it  is  denied  to  the  general 
public  and  offered  to  the  press  only  under  the  implied  or  explicit  understanding 
that  it  may  be  used  only  for  news  gathering  and  evaluation  purposes  and  not  to 
aid  any  branch  of  government. 

We  adopt  this  broad  concept  of  confidentiality  because,  it  is  difficult,  if  not 
impossible,  to  draw  the  line  as  to  where  traditional  concepts  of  confidentiality 
end.  The  press,  with  its  special  constitutional  mandate  on  behalf  of  the  public's 
right  to  know,  is  generally  regarded  as  having  the  discretion  to  decide  which 
information  is  considered  confidential.  Therefore,  we  supiiort  the  concept  in  the 
Waldie  bill  automatically  protecting  all  unpublished  information  without  re- 
quii'ing  the  media  to  go  tlirough  long  evidentiary  hearings  to  determine  whether 
a  source  intended  a  certain  sentence  to  be  non-confidential — what  was  the  tone 
of  his  voice?  hud  he  dealt  with  the  rejwrter  before V  was  he  familiar  with  the 
reporter's  discretion  in  other  news  stories? 

An  absolute  bill  is  also  required  because,  .iudges— as  we  discuss  later  on — have 
been  ingenious  in  evading  the  clear  intent  of  state  shield  laws.  A  qualified  bill 
concept  would  only  encourage  more  such  evasions  by  the  judiciary. 

An  absolute  shield  would  also  terminate  the  tendency  of  courts  and  prosecutors 
to  treat  the  press  as  a  readily  available  investigative  arm.  We  believe  that  Con- 
gress must  tell  all  governments  forcefully  and  clearly  that  the  press  is  not  a 
cooperative  fourth  branch  of  government.  A  qualified  bill  would  still  invite  gov- 
ernments to  push  for  unpublished  information,  to  tie  reporters  up  in  long  and 
expensive  litigation,  and  to  harass  some  newspapers  into  cooperating  in  inves- 
tigations. 

What  would  happen  if  all  newsmen  had  the  privilege  to  refuse  to  disclose 
confidential  sources  and  unpublished  information?  In  those  few  states  which 
have  broad  shield  laws,  there  has  been  no  reported  adverse  reaction  either  by 
law  enforcement  agencies  or  the  courts.  In  fact,  the  federal  government  operated 
quite  effectively  until  recently  without  forcing  news  reporters  to  disclose 
information. 

In  addition,  the  Bureau  of  Labor  Statistics  repoi'ts  that  there  are  currently 
about  350.000  attorneys  in  the  nation,  about  320,000  physicians  and  about  280,000 
clergymen  who,  of  course,  have  the  privilege.  Thus,  about  900.000  citizens  al- 
ready have  the  privilege  of  confidentiality  in  almost  every  state  and  in  federal 
proceedings.  The  Bureau  estimates  a  total  of  112,000  working  news  editors  and 
reporters  in  the  country — and  one  could  hardly  argue  that  the  Republic  is  going 
to  crumble  if  these  900.000  persons  are  raised  to  a  million. 

Furthermore,  we  note  that  nowhere  in  the  Constitution  is  there  a  specific  pro- 
tection accorded  to  attorneys,  physicians  and  clergymen.  By  contrast,  the  First 
Amendment  specifically  mentions  the  press. 

We  believe  it  is  absolutely  cx"itical  that  this  newsman's  privilege  be  preemp- 
tive in  approach.  We  believe  that  Congress  has  the  power  under  Sec.  5  of  the 
34th  Amendment  to  extend  the  journalist's  privilege  to  all  state  executive,  legis- 
lative and  judicial  proceedings,  under  Congress's  power  to  implement  the  prin- 
ciples and  concepts  protected  by  the  First  Amendment.  We  are  backed  in  this 
appraisal  l)y  two  eminent  Constitutional  experts  of  differing  approaches.  Pro- 
fessor Paul  Freund  of  Harvard,  and  Professor  Archibald  Cox,  former  Solicitor 
General  of  the  U.S.  and  now,  once  again,  a  teacher  at  Harvard. 

We  feel  most  strongly  about  the  preemptive  approach.  The  danger  exists  at 
the  state  and  local  level  as  well  as  with  the  federal  government.  We  think  it 
would  be  a  pyrrhic  victory  for  the  Congress  to  pass  a  shield  law  which  covered 
only  one  of  the  51  jurisdictions  where  newsmen  may  be  subpoenaed. 

We  offer  the  commerce  clause  power  as  an  additional  jurisdictional  authority 
for  the  preemptive  approach.  In  this  day  of  instant  communication.s,  a  news 
event  anywhere  is  instantly  sent  across  the  globe.  Most  newspapers  have  some 
circulation  across  state  lines.  Thus,  it  is  clear  that  a  restriction  on  the  right  to 
know  about  a  public  event  in  California  deprives  citizens  in  Wisconsin  of  their 
rights  to  know  about  news  developments. 

The  tendency  of  state  court  judges  to  evade  the  clear  intent  of  many  existing 
state  shield  laws  is  evidence  of  the  need  for  )>oth  an  ab.solute  bill,  as  we  noted 
earlier,  and  a  preemptive  bill. 
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In  tlie  Farr  case,  the  lower  court  held  that  a  news  reporter,  given  statutory 
protection  to  shield  confidential  sources,  loses  that  protection  if  he  ends  his  news 
employment.  This  means  that  a  newsman,  after  obtaining  information,  must 
remain  in  the  news  business  for  at  least  the  period  of  the  statute  of  limitations 
or  else  he  may  risk  jail. 

An  ai)i^llate  court  in  California  went  even  further.  It  ruled  that  the  Cali- 
fornia state  legislature  had  violated  the  inherent  constitutional  power  of  the 
courts  to  protect  the  integrity  of  their  own  processes  and  that  a  shield  law 
could  not  stop  a  state  judge  from  attempting  to  elicit  Mr.  Farr's  confidential 
source. 

This  decision,  if  adopted  by  courts  in  other  states,  could  void  state  shield 
laws  any  time  a  reporter  is  summoned  to  give  evidence  in  a  criminal  or  civil 
trial. 

Kentucky  took  another  approach.  Its  courts  ruled  that  Paul  Branzburg's 
source  on  drug  abuse  ceased  to  become  a  "source/'  but  became  a  criminal  when 
he  was  observed  making  hashish. 

The  Maryland  Supreme  Court  said  that  a  newsman  who  poses  as  an  average 
citizen  has  no  shield  law  protection  because  he  did  not  formally  announce  that 
he  was  a  news  reporter. 

And  New  Jersey  ruled  that  its  statute,  protecting  confidential  sources  (re- 
cently amended),  was  not  intended  to  cover  confidential  information. 

Without  a  preemptive  law.  citizens  in  one  state  will  have  more  rights  to  know 
about  the  news  than  citizens  in  an  adjoining  state,  and  we  will  be  engaged  in 
a  long,  expensive  and  debilitating  guerrilla  war  with  the  state  courts  to  ensure 
that  state  shield  laws  are  properly  enforced. 

III.    CONCLUSION 

For  these  reasons,  we  urge  the  Congress  to  reaflSrm  first  amendment  rights, 
assuring  the  public  of  a  free  flow  of  information  by  granting  a  statutory  privi- 
lege protecting  confidential  sources  of  published  and  unpublished  information 
and  the  content  of  all  unpublished  information  from  any  scrutiny  by  any  agency 
of  the  federal  or  state  governments. 

The  Reporters  Committee  for  Freedom  of  the  Press, 

Legal  Defense  and  Research  Fund, 

Washington,  B.C.,  Fehruary  6, 1973. 
Representative  Robert  Kastenmeier, 

Chairman.  Subcommittee  No.  3,  Committee  on  the  Judiciary,  House  of  Repre- 
sentatives, Washington,  B.C. 
Dear  Representative  Kastenmeier:  As  per  your  request  we  are  enclosing  a 
copy  of  The  Reporters  Committee  for  Freedom  of  the  Press  case  compendium 
to  be  included  in  the  record  of  yesterday's  hearing. 
Thanking  you  very  much,  I  remain  for  the  Committee, 
Sincerely, 

Jack  C.  Landau,  Trustee. 
Case  Compendium 

I.  Attempts  to  require  news  reporters  to  disclose  the  source  or  content  of  con- 
fidential or  other  impublished  information,  (A)  by  court  subpoena,  (B)  by 
legislative  or  executive  subpoena,  (C)  by  police  arrest  or  search  warrants. 

(A)   court  subpoena 

1.  Earl  Caldwell  of  the  New  York  Times  refused  to  disclose  to  a  federal  grand 
jury  the  confidential  source  of  published  information  about  the  Black  Panthers. 
The  Supreme  Court  ruled  5-4  last  June  that  the  Constitution  does  not  grant  a 
newsman's  privilege. 

2.  Paul  Pappas  of  a  New  Bedford.  Massachusetts,  television  station  refused  to 
disclose  to  a  county  grand  jury  confidential  information  he  obtained  during  sev- 
eral hours'  stay  inside  a  black  militant  group's  headquarters.  The  Supreme  Court 
ruled  against  him  5-4  in  the  Caldwell  decision. 

3.  Paul  Branzburg  of  the  Louisville  Courier  Journal  refused  to  disclose  to  a 
county  grand  jury  the  confidential  source  of  information  about  local  drug  abuse. 
The  Supreme  Court  held  against  him  5-4  in  the  Caldwell  decision.  Mr.  Branzburg 
fled  to  Michigan.  Kentucky  autliorities  have  announced  they  will  seek  extradition. 
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4.  Television  news  reporter  Stewart  Dan  and  cameraman  Roland  Barnes  of 
WGR-TV,  Buffalo,  refused  to  tell  a  grand  jury  what  they  witnessed  inside  the 
Attica  prison  during  the  riot.  The  case  is  now  on  appeal.  Messrs.  Dan  and  Barnes 
claim  they  would  not  have  been  admitted  inside  the  prison  if  the  inmates  thought 
that  the  newsmen  would  testify  at  a  grand  jury  proceeding. 

5.  Reporter  Robert  Buyer  of  the  Buffalo  Evening  News,  who  was  also  in  the 
prison  during  the  riot,  did  testify  on  the  grounds  that  he  and  other  newsmen 
were  asked  inside  the  prison  because  the  inmates  wanted  the  press  to  see  and 
hear  their  side  of  the  story. 

6.  News  reporter  James  Mitchell  of  Station  KFWB  in  Los  Angeles  was  served 
with  a  subpoena  by  the  county  grand  jury  to  disclose  the  confidential  source  of 
information  about  corrupt  bail  bond  practices.  The  subpoena  was  quashed  in 
December,  partially  due  to  the  strong  public  reaction  because  of  the  then-jailed 
William  Farr. 

7.  Reporter  William  Farr  of  the  Los  Angeles  Herald  Examiner  refused  to 
disclose  to  a  county  court  judge  the  confidential  source  who  supplied  him  with 
a  confession  obtained  by  the  prosecution  in  the  celebated  Manson-Tate  murder 
case.  The  Supreme  Court  denied  his  state  court  appeal.  He  filed  a  federal 
habeas  corpus  proceeding.  In  .January  Supreme  Court  Justice  William  O. 
Douglas  ordered  Mr.  Farr  freed  from  jail  after  46  days,  pending  the  appeal 
of  his  federal  ease.  Mr.  Farr  now  works  for  the  Los  Angeles  Times  and  was 
working  as  a  public  relations  consultant  when  he  was  subpoenaed  to  disclose 
his  source. 

8.  Thomas  L.  Miller,  a  freelance  writer  for  Liberation  News  Service  and 
other  underground  papers,  refused  to  disclose  confidential  information  about 
political  dissidents  before  a  federal  grand  jury  in  Phoenix,  Arizona.  The  Justice 
Department  claimed  he  was  not  a  news  reporter  and  not  entitled  to  any  pro- 
tection either  under  the  Justice  Department  guidelines  or  the  Constitution.  The 
Court  of  Appeals  ruled  Mr.  Miller  was  a  member  of  the  press  in  December.  It  is 
unknown  whether  the  government  will  appeal. 

9.  Peter  Bridge  of  the  now-defunct  Newark  News  declined  to  tell  a  county 
grand  jury  unpublished  details  of  an  interview  with  a  Newark  Housing  Com- 
missioner who  alleged  she  had  been  offered  a  bribe.  He  was  jailed  for  three 
weeks  in  October.  The  New  Jersey  courts  ruled  that  the  state  newsman's 
privilige  law  protection  sources  did  not  protetct  Mr.  Bridge  because  he  had 
named  his  source. 

10.  INIilwaukee  Sentinel  reporters  Gene  Cunningham.  Dean  Jensen  and  Stuart 
Wilk  were  ordered  to  disclose  in  a  federal  civil  rights  hearing,  the  confidential 
source  of  information  linking  the  chairman  of  the  county  board  of  supervisors 
to  contactors  doing  busisess  with  the  county.  The  U.S.  Court  of  Appeals  voided 
the  order.  The  Supreme  Court  refused  to  review. 

11.  Alfred  Balk  of  the  new-defunct  Saturday  Evening  Post  refused  to  dis- 
close, in  a  federal  civil  rights  case  hearing,  the  confidential  source  of  informa- 
tion about  block-busting  in  Chicago.  In  December,  the  U.S.  Court  of  Appeals 
upheld  Mr.  Balk  by  ruling  that  it  would  not  extend  the  Caldwell  decision.  It 
is  unknown  whether  there  will  be  an  appeal. 

12.  Samuel  Popkin,  Harvard  professor  and  writer  on  Vietnam  affairs,  refused 
to  tell  a  federal  grand  jury  about  any  confidential  discussions  he  may  have  had 
with  Daniel  EUsberg  involving  the  Pentagon  Papers.  The  Court  of  Appeals 
upheld  a  contempt  order  against  him.  The  Supreme  Court  denied  review.  Mr. 
Popkin  was  jailed  from  November  21  to  November  29.  He  was  released  after 
pleas  issued  by  the  Harvard  community  to  its  alumnus.  Attorney  General 
Richard  G.  Kleindienst.  As  a  lecturer  and  writer,  Mr.  Popkin  asserted  freedom 
of  the  press  protection. 

13.  Managing  Editor  Robert  A.  Pierce,  City  Editor  Thomas  N.  McLean  and 
reporter  Hugh  Munn  of  the  Columbia,  South  Carolina,  State  refused  to  give  a 
local  district  attorney  (solicitor)  confidential  sources  of  information  about  abuses 
in  the  county  jail.  Mr.  Pierce  repated  the  refusal  before  the  grand  jury  in  Sep- 
tember. No  contempt  was  filed. 

14.  News  reporter  Harry  Thornton  of  WDEF-TV  in  Chattanooga  refused  to 
disc'ose  the  identity  of  a  grand  juror  who  accused  the  grand  jury  of  conducting 
a  "whitewash"  of  a  local  judge.  He  was  held  in  contempt  and  jailed  for  several 
hours  in  December.  He  was  released  on  bond.  The  apiDeal  is  pending. 

15.  Reporters  Sherrie  Bursey  and  Brenda  Joyce  Presley  of  The  Black  Panther 
Newspaper  refused  to  disclose  to  a  federal  grand  jury  confidential  information 
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about  the  internal  management  of  the  newspaper.  The  Court  of  Appeals  upheld 
the  reporters  in  October.  It  is  unknown  whether  the  government  will  appeal. 

16.  Baltimore  Evening  Sun  reporter  David  Lightman  was  held  in  contempt  for 
refusing  to  disclose  to  a  county  grand  jury  the  source  of  information  about  drug 
abuse  at  a  seashore  resort.  The  Maryland  courts  said  that  Mr.  Lightman  could 
not  invoke  the  state  newsman's  privilege  law  because  he  obtained  the  information 
by  posing  as  a  casual  shopper,  and  not  by  informing  his  source  that  he  was  a 
newsman.  The  case  is  pending  in  the  U.S.  Supreme  Court. 

17.  Reporters  Jack  Nelson  and  Ronald  J.  Ostrow  and  Washington  Bureau  Chief 
John  F.  Lawrence  of  the  Los  Angeles  Times  were  subpenaed  to  produce  confi- 
dential tape-recorded  information  obtained  from  a  key  witness  in  the  Watergate 
bugging  trial.  Mr.  Lawrence,  who  had  possession  of  the  tapes,  was  held  in 
contempt  and  jailed  briefly  on  December  19,  1972.  The  contempt  order  was  upheld 
by  the  U.S.  Court  of  Appeals  which  ruled  the  Caldwell  decision  applies  to  trials. 
The  tapes  were  released  to  the  court  after  the  witness  released  the  reporters  from 
their  promise  to  keep  the  information  confidential. 

18.  Reporter  Brit  Hume,  formally  of  the  Jack  Anderson  column,  was  ordered 
to  disclose  in  a  libel  case  the  confidential  source  of  information  about  an  attorney 
who  allegedly  removed  files  from  the  United  Mine  Workers  ofiices.  The  U.S.  Dis- 
trict Court  declined  to  grant  him  a  newsman's  privilege.  The  case  is  pending  in 
the  U.S.  Court  of  Appeals. 

19.  Reporter  Denny  Walsh  of  the  now-defvmct  Life  magazine  refused  to  dis- 
close in  a  libel  case  the  confidential  source  of  information  linking  St.  Louis 
Mayor  Alfonso  J.  Cervantes  to  gangsters.  The  Court  of  Appeals  said  Mr.  Walsh 
was  protected  because  Mr.  Cervantes  had  not  proved  "malice."  It  dismissed  the 
complaint.  In  January,  the  Supreme  Court  denied  review. 

(B)  BY   LEGISLATIVE   OR   EXECUTIVE    SUBPENA 

20.  Reporter  Joseph  Weiler  of  the  Memphis  Commercial  Appeal  was  threatened 
with  contempt  for  refusing  to  disclose  to  a  state  legislative  investigating  com- 
mittee the  confidential  source  of  information  about  abuses  at  a  home  for  retarded 
children.  The  legislature  refused  to  issue  a  show  cause  order  in  December,  and 
the  ease  appears  to  be  terminated. 

21.  Reporter  Joseph  Pennington  of  radio  station  WREC  in  Memphis,  threatened 
with  contempt  of  the  legislature,  disclosed  the  name  of  a  woman  he  said  was  his 
source  of  information  about  abuses  at  a  home  for  retarded  children.  The  woman 
denied  being  the  source.  She  was  fired.  The  legislative  committee  recommended 
to  the  state  Attorney  General  that  either  Mr.  Pennington  or  the  woman  be 
indicted  for  perjury. 

22.  Reporter  Robert  Boczkiewiez  of  the  St.  Louis  Globe  Democrat  was  threat- 
ened with  contempt  in  June,  when  he  refused  to  disclose  to  a  State  Ethics 
Committee  investigation  the  confidential  source  of  information  of  an  article 
alleging  inproprieties  involving  a  state  supreme  court  justice.  The  Committee 
dropped  its  demand. 

(C)  BY    POLICE    ARREST    OR    SEARCH    WARRANT 

23.  The  Stanford  Daily  News  in  Palo  Alto,  California,  was  searched  by  police 
with  a  search  warrant  seeking  photographs  to  identify  demonstrators.  As  part 
of  the  search,  police  sifted  through  confidential  files.  The  U.S.  District  Court 
condemned  police  in  October,  and  ordered  the  photographs  returned. 

24.  Editor  Arthur  Kunkin  and  reporter  Robert  G.  Applebaum  of  the  Los 
Angeles  Free  Press  (90,000  weekly)  were  forced  to  disclose  the  confidential 
source  of  information  about  state  narcotics  undercover  agents.  The  forced  dis- 
closure occurred  because  Messrs.  Kunkin  and  Applebaum  had  to  defend  them- 
selves against  receiving  stolen  property  charges  (i.e.,  a  list  of  state  narcotics 
agents  given  to  the  newspaper  by  a  source).  The  appeal  is  pending  in  the  Cali- 
fornia Supreme  Court. 

(D)    ATTEMPTS   TO    OBTAIN    COPIES    OF   PUBLISHED    INFORMATION 

Local  law  enforcement  and  the  FBI  have  frequently  obtained  the  original  nega- 
tives of  film  from  newspapers  and  television  stations  in  order  to  identify  demon- 
strators and  other  persons  whose  identity  would  be  diflScult  to  discern  using  the 
newsprint  photo  or  a  reproduction  of  the  picture  as  actually  televised.  There  do 
not  appear  to  be  any  litigated  cases  yet. 
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The  development  of  voice  print  machines  poses  a  similar  problem  with  tape 
recordings. 

25.  Radio  station  WBAI  declined  to  submit  to  a  trial  subpoena  for  original 
tape  recordings  of  interviews  with  prisoners  involved  in  the  Tombs  Prison  riot 
in  New  York  City.  WBAI  claimed  that  the  originals  could  be  used  to  identify 
prisoners  who  wanted  to  remain  anonymous.  Station  manager  Edwin  A.  Goodman 
was  briefly  jailed  in  March  1972.  The  New  York  District  Attorney  eventually 
dropped  the  subpoena. 

26.  In  the  Harry  Thornton  case  (see  above),  station  WDEF  supplied  the  trial 
judge  with  the  original  tape  of  the  interview  with  an  anonymous  grand  juror 
under  a  subpoena  threat.  Apparently,  the  tape  could  not  be  used  to  identify  the 
grand  juror. 

(E)     NEWS    STORIES    CANCELED   BECAUSE   THE    MEDIA   BELIEVED    IT    COULD    NOT    OFFER 
A    CONFIDENTIALITY    PRIVILEGE 

27.  CBS  News  set  up  an  interview  with  a  woman  who  said  she  would  disclose 
how  she  cheated  on  welfare  if  her  identity  could  be  masked  during  the  interview 
and  if  CBS  would  promise  not  to  reveal  her  identity.  CBS  declined  to  make  the 
promise  and  the  interview  was  canceled. 

28.  ABC  News  declined  an  opportunity  to  conduct  filmed  interviews  of  the 
Black  Panthers  in  their  Oakland  headquarters  because  the  network  reportedly 
believed  it  was  unable  to  make  a  firm  promise  of  confidentiality. 

V.  State  laws  protecting  newsmen  have  been  interpreted  narrowly  to  force  dis- 
closure of  confidential  sources  and  other  unpublished  information. 

1.  A  California  appeals  court  ruled  that  William  Farr  was  not  entitled  to  the 
protection  of  the  state  shield  law  because  the  state  legislature  had  no  power 
to  invade  the  "inherent  and  vital  power  of  the  court  to  control  its  own  proceed- 
ings." 

2.  The  trial  judge  in  the  William  Farr  case  ruled  that  the  state  shield  law 
did  not  protect  Mr.  Farr  because — at  the  time  he  was  served  with  the  subpoena 
seeking  his  confidential  source — he  was  employed  as  a  public  relations  consul- 
tant and  not  a  newsman. 

3.  The  Kentucky  courts  ruled  that  Paul  Branzburg  was  not  entitled  to  the  pro- 
tection of  the  state  shield  law  because  his  sources  ceased  to  be  sources  but  be- 
came "criminals"  when  they  demonstrated  how  they  produced  hashish. 

4.  The  Maryland  courts  ruled  that  David  Lightman  was  not  protected  by  that 
state's  shield  law  because  he  obtained  his  information  as  a  casual  shopper  and 
not  by  announcing  he  was  a  newsman. 

5.  The  New  Jersey  court  ruled  that  Peter  Bridge  was  not  entitled  to  that  state's 
shield  law  protection  because  he  had  disclosed  his  source. 

(Wliereupon,  at  1 :02  p.m.,  the  subcommittee  adjourned,  to  reconvene 
at  10  o'clock,  Wednesday,  Febniary  7,  1973.) 
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WEDNESDAY,  FEBRTJARY  7,   1973 

House  of  Representati\-es, 

Subcommittee  No.  3, 
Committee  on  the  Judiciary, 

W  ashing  ton.  D  .C . 

The  subcommittee  met  at  10:10  a.m.,  pursuant  to  call,  in  room  2141, 
Rayburn  House  Office  Building,  Hon.  Robert  W.  Kastenmeier  presid- 
ino-. 

Present:  Representatives  Kastenmeier,  Danielson,  Drinan,  Ov.ens, 
Mezvinsky,  Railsback,  Smith,  and  Cohen. 

Staff  Members  present:  Herbert  Fuchs,  counsel,  and  Thomas  E. 
Mooney,  associate  counsel. 

Mr.  Kastenmeier.  The  subcommittee  AA'ill  come  to  order  for  the 
continuation  of  hearings  on  legislation  to  create  a  newsmen's  privilege 
applicable  to  Federal  proceedings,  and  in  some  cases  to  State  pro- 
ceedings as  M'ell. 

The  Chair  would  like  at  the  outset  to  make  an  announcement.  The 
first  witness  scheduled  for  today,  the  Governor  of  Connecticut,  Mr. 
Meskill,  will  not  be  able  to  be  here,  and  will  be  rescheduled  at  a  later 
date. 

Secondly,  the  hearings  that  were  originall}'  scheduled  on  Friday 
are  canceled.  The  House  of  Representatives  set  over  the  beginning 
of  the  recess  from  close  of  business  on  Friday  to  close  of  business 
on  Thursday.  We  have  asked  one  witness  who  was  scheduled  for  Fri- 
day to  appear  tomorrow  and  other  witnesses  will  be  rescheduled 
following  the  return  of  the  Congress  later  this  month. 

Our  first  witness  this  morning  is  anothei-  newsman  whose  name  is 
identified  closely  with  the  crux  of  the  question  of  the  free  press  of  this 
country,  and  of  the  possible  corisequences  of  a  newsman  being  caught 
under  tlie  compulsion  of  the  legal  process. 

Our  first  witness  is  Peter  J.  Bridge,  a  newsman  with  the  former, 
now-defunct,  Newark  News.  Mr.  Bridge,  would  you  come  forward? 
We  have  your  statement.  You  may  proceed  as  you  will. 

TESTIMONY  OF  PETER  J.  BRIDGE,  NEWS  REPORTER 

Mr.  BridttE.  INIr.  Chairman,  members  of  the  committee, 

T  hope  you  will  understand  if  I  am  not  too  articulate;  testifying  is 

not  my  forte.  I  am  a  news  reporter,  although  at  the  moment  I  hold 

no  full-time  position  as  such. 

]\Iy  paper,  as  you  know,  folded  last  August.  Subsequent  events 

have  found  me  in  other  places  doing  other  things.  Officially,  I  rep- 
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resent  only  myself,  since  I  hold  no  office  in  any  press  organization,  am 
not  the  agent  of  any  newspaper,  radio  station,  or  television  station. 

Unofficially,  however,  I  represent  thousands  of  newsmen  throughout 
this  country,  and  through  them,  large  segments  of  the  public  wdio  have 
signified  a  concern  over  recent  events  that  seem  to  threaten  a  free 
press. 

My  credentials  are  simply  that  I  was  the  first  newsman  to  be  jailed 
after  the  Branzhurg  v.  Hayes  decision  by  the  U.S.  Supreme  Court 
last  June  29.  I  spent  20  days  as  an  inmate  in  the  Essex  County  jail 
after  having  been  found  in  contempt  of  court  for  refusing  to  answer 
qnestions  before  a  grand  jury. 

For  the  record,  I  refused  to  answer  those  questions  because  the 
answers  comprised  unpublished  information,  and  might  have  exposed 
other  sources  for  the  story  I  wrote  which  was  the  reason  I  was  called. 

I  have  no  intention  of  discussing  my  case,  since  I  cuiTently  have 
pending  before  the  U.S.  Supreme  Court,  a  petition  for  certiorari.  I  am 
appealing  my  conviction,  as  I  opposed  it,  on  the  principle  that  a  news- 
man should  not  be  forced  to  answer  questions  before  a  grand  jury  or 
any  other  agency  pertaining  to  his  work  product  or  his  sources. 

That  is  the  abbreviated  substance  of  my  appeal.  But  it  is  only  part 
of  my  personal  feelings  on  the  matter. 

I  believe  that  in  order  for  a  newsman  to  perform  his  function  fully 
and  properly,  he  must  be  granted  immunity  from  being  forced  to 
divuln-e  anv  information  or  sources  identity  before  any  investigating 
body.  For  that  reason,  I  appear  here  today  to  voice  my  strong  support 
for  the  Free  Flow  of  Information  Act  proposal  which  has  been  sub- 
mitted both  in  this  House  and  in  the  U.S.  Senate. 

I  believe  such  an  absolute  bill,  and  only  such  a  law,  will  return  the 
American  press  to  the  strong  footing  it  has  always  enjoyed  until  last 
year.  It  v:\\\  also  end  what  has  now  become  a  series  of  harassing  at- 
tacks on  the  press  all  over  the  country.  By  preempting  State  law,  as 
this  bill  proposes,  citizens  in  every  one  of  the  50  States  would  be  assured 
of  the  free  flow  of  information  to  wliieh  they  are  entitled. 

Last  October  4,  when  my  testimonv  was  read  to  this  subcommittee, 
I  was  the  first,  and  at  the  time  the  only  American  newsman  in  jail  for 
refusing  to  cooperate  with  an  investigating  agency.  Since  that  time, 
hovrever,  three  others  have  followed  me,  and  several  others  have  been 
threatened  or  are  appealing  contempt  convictions  for  the  same  reasons. 
This  pattern  of  nonsense  must  stop.  And  Congress  has  the  power  to  stop 
it  by  adopting  meaningful  shield  legislation. 

A  free  press  is  vital  to  a  democratic  society,  and  a  press  which  must 
face  daily  harassment  by  Government  agencies  is  not  free.  The  results 
of  such  action  can  only  do  "violence  to  a  system  that  works  well  only 
with  a  free  flow  of  information. 

The  chilling  effect  on  sources  is  very  real.  It  is  not  the  illusion  the 
Supreme  Court  made  it  out  to  be  in  last  year's  decision.  Proving  that 
sources  withdraw  from  providing  information,  however,  becomes  im- 
possible because  it  would  require  those  potential  sources  to  come  forth 
and  testify  that  he  will  not  give  information  to  a  reporter  because  they 
are  afraid  of  exposure.  If  they  fear  exposure  in  the  first  place,  they 
aren't  going  to  expose  themselves  to  say  so. 

We  who  are  engaged  in  news  flow  know  about  this  new  reticence  by 
sources  to  come  forth  since  last  June.  Many  of  us  have  experienced  it. 
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Furthermore,  newsmen  being  only  human,  many  are  caught  up  in  the 
backlash  effect  of  the  Supreme  Court  decision. 

Several  of  my  colleagues  have  told  me  that  they  have  actually  for- 
saken some  information  so  as  not  to  find  themselves  in  jeopardy  of  a 
subpena.  They  just  don't  want  to  go  to  jail. 

Their  reasoning  is,  that  under  the  same  circumstances  I  found  myself 
in  last  year,  they  would  react  in  exactly  the  same  way.  But  knowing 
that  jail  is  not  only  a  possibility,  but  a  probability,  their  normal  caution 
becomes  actual  restraint.  The  victim  of  this  attitude  is  the  public. 

I  don't  believe  this  is  a  common  feeling  among  iiewsmen  right  noAV. 
But  I  could  conceive  of  it  becoming  common.  And  when  that  happens 
we  have  a  controlled  press  which  refuses  to  deal  in  any  controversy. 
The  stories  of  the  C-5A  overruns  will  be  lost,  as  will  the  Watergate 
bugging  stories,  housing  scandals  and  payroll  padding  scandals. 

It  goes  deeper,  even  than  that.  There  is  a  great  concern  during  this 
controversy,  for  the  rights  of  the  defendant  on  trial.  The  press  has 
been  in  the  forefront  of  support  for  a  defendant's  rights. 

In  the  early  sixties,  a  young  man  was  accused  by  police  of  arson- 
niurder  in  connection  with  the  burning  of  a  tenament  in  New  York 
in  which  several  people  died.  This  man  was  in  custody,  and  awaiting 
trial,  when  a  newsman  discovered  by  way  of  anonymous  sources,  that 
the  man  might  not  have  even  been  in  the  neighboi'hood  when  tlie  fire 
started. 

Persistence  and  aggression  by  the  reporter  revealed  tliat,  indeed, 
this  particular  young  man  could  not  possibly  have  been  responsible. 
Police  eventually  came  to  the  same  conclusion  after  investigating  pub- 
lished facts.  The  young  man  was  freed  and  exonerated. 

More  recently,  a  member  of  the  U.S.  Marine  Corps,  whose  home  is 
in  New  York,  was  actually  convicted  by  a  military  tribunal  of  rape 
vrhile  stationed  in  the  Far  East.  Once  again,  a  newspaper  acting  on 
a  confidential  tip,  did  some  of  its  own  investigation.  The  resultant 
publication  of  facts  by  that  paper  resulted  in  a  new  trial  for  the 
marine,  and  a  subsequent  acquittal. 

In  the  late  1950's,  a  crime  reporter  for  the  Detroit  Free  Press  waged 
an  exhaustive  campaign  to  free  a  man  who  had  been  convicted  and 
sentenced  to  life  imprisonment.  The  reporter  proved  the  man  was 
innocent,  and  he  was  freed. 

In  the  early  1950's,  a  young  first  lieutenant  in  the  Air  National 
Guard  was  summarily  discharged  as  a  "security  risk,"  but  with  no 
other  explanation.  After  desperately  tiying  to  discover  the  process  by 
which  such  action  could  take  place,  this  man  finally  went  to  the  Detroit 
News  for  help. 

The  News  not  only  publicized  the  situation,  but  also  provided  coun- 
sel and  no  small  degree  of  comfort  to  the  m.an.  Finally,  Air  Force 
Secretary  Harold  E.  Talbott  reversed  the  action  of  the  Board  of  In- 
quiiy  that  upheld  the  dismissal,  and  the  man  was  reinstated  to  his 
commission. 

His  crime  was  that  his  father  was  a  native  of  Yugoslavia,  and  sub- 
scribed to  Yugoslavian  newspapers.  His  sister  had  made  some  "intem- 
perate" remarks  in  praise  of  the  Red  Army,  and  a  copy  of  the  Daily 
Worker  had  been  seen  in  his  home. 

He  was  the  victim  of  McCarthyism,  but  the  beneficiary  of  a  free 
press  in  America.  Ultimately,  you  will  recall,  it  was  Edward  R. 
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Murrow,  operating  through  the  institution  of  a  free  press,  tliat  neu- 
tralized the  McCartliy  thrust  and  helped  return  America  to  sanity 
in  those  years. 

So  we  are  not  dealing  with  the  press  as  an  institution  that  exclu- 
sively carps  and  criticizes  elected  and  appointed  officials  as  much  as 
we  are  dealing  with  a  press  that  considers  the  public  its  client. 

"We  are  dealing  with  an  institution  that  is  very  much  concerned  with 
justice,  and  which  rarely  violates  that  concern  Imowingly. 

The  so-called  power  of  the  press  does  not  exist  without  the  power 
of  the  people.  This  is  one  of  the  reasons  some  people  in  public  office 
resent  the  press  so  bitterly.  The  press  is  the  one  institution  in  America 
that  has  direct  and  rapid  access  to  the  public.  And  to  say  the  press 
has  lost  all  credibility  in  the  eyes  of  the  public  is  to  lose  sight  of 
reality. 

On  Thanksgiving  eve  1971,  a  group  of  inmates  at  Eahway  State 
prison  in  New  Jersey  staged  an  uprising.  They  held  out  for  hours 
before  surrendering  without  violence.  But  the  condition  of  surrender 
was  that  they  be  allowed  to  talk  to  the  press,  first.  And  they  knew  this 
public  knowledge  would  have  its  effect  on  public  policy. 

It  has.  Since  that  time  there  have  been  other  minor  uprisings.  But 
in  the  meantime,  State  government  has  moved  to  reform  the  penal  sys- 
tem and  hopefully  arrest  recidivism  among  prisoners. 

That  reform  is  far  from  complete,  but  the  press  continues  to  ride 
herd  to  make  sure  it  doesn't  bog  down.  Much  of  the  information  in  cur- 
rent coverage  of  reform  events,  by  tlie  way,  comes  from  anonymous 
sources,  many  inside  the  prisons. 

There  haA'e  been  cases,  two  that  I  know  of  in  the  past  12  months  in 
Newark,  N.J.,  alone,  when  wanted  persons,  escaped  or  accused  crim- 
inals, turned  themselves  into  a  newspaper,  rather  than  go  directly  to 
the  local  police  department.  They  trust  the  press  more  than  they  do 
the  police. 

I,  myself,  have  had  occasion  to  send  people  to  law  enforcement  agen- 
cies when  they  had  information  pertaining  to  crime.  The  fact  is, 
however,  that  these  people  came  to  me,  first,  because  they  trusted  me, 
or  the  press,  more  than  they  did  someone  else. 

The  fact  is,  when  the  chips  are  down,  no  matter  what  the  public 
would  say  in  an  opinion  poll  today,  they  rely  on  the  press  for  inf oi*ma- 
tion.  Ancl  they  believe  that  information. 

The  morning  after  President  Nixon  announced  the  cease-fire  in 
Vietnam,  there  was  hardly  a  daily  newspaper  to  be  found  at  the  stands 
I  went  to.  I  suspect  the  readers  wanted  to  know  the  details  of  the 
agreement,  and  they  knew  where  to  go  to  get  it. 

I  have  often  been  asked  whether  I  thought  absolute  immunity  for 
newsmen  would  foster  irresponsibility  in  the  press.  Irresponsibility  is 
something  none  of  us  likes  or  condones. 

Nonetheless,  it  does  exist,  and  pei'haps  it  always  has.  I  cannot  fore- 
see any  rise  in  irresponsibility  because  of  shield  legislation.  By  tlie 
same  token,  I  have  not  seen  any  diminution  of  irresponsibility  with  the 
absence  of  shield  laws.  Irresponsibility,  like  morals,  cannot  be  legis- 
lated. Nor  can  it  be  legislated  out  of  existence. 

But  I  would  warn  the  committee  about  one  thing.  To  defeat  shield 
legislation  on  the  grounds  of  the  small  amount  of  irresponsibility  that 
exists,  w^ould  not  be  a  service  to  the  people  of  tliis  country. 
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Rejection  of  tliis  legislation  will  signal  those  already  engaged  in 
press  harassment  that  the  Congress  approves,  and  I  don't  believe  it 
does. 

Henry  Clay,  a  member  of  longstanding  in  this  House  made  the 
point  in  1820: 

It  ^Yo^lld  not  be  thought  very  just  or  wise  to  arraign  the  honorable  professions 
of  hiw  and  physics  because  the  one  produces  the  pettifogger  and  the  other  the 
quack. 

I  submit  that  it  would  be  unjust  and  unwise  to  arraign  the  honor- 
able profession  of  journalism  because  it  happens  to  produce  a  few 
hacks. 

Absolute  immunity  is  necessary  because  qualifications  in  such  law 
tend  to  destroy  the  immimity.  In  my  own  case  the  courts  invoked  a 
waiver  statute  that  was  intended  to  prevent  a  newsman,  in  the  event 
he  decided  to  testify,  from  claiming  immunity  when  the  time  came 
for  cross-examination. 

I  had  never  agreed  to  testify  before  the  courts  ruled  that  I  had 
waived  my  newsman's  privilege  because  I  had  attributed  one  statement 
to  a  public  official.  It  ruled  further,  that  because  of  the  waiver,  I  was 
responsible  to  testify  not  only  on  the  interview  that  resulted  in  that 
story,  but  on  every  interview  and  conversation  I  had  ever  had  on  the 
subject. 

A  newsman  is  not  an  investigator  for  a  prosecutor,  district  attorney 
or  court.  A  newsman  is  in  a  very  real  sense,  a  public  servant,  respon- 
sible to  the  governed,  not  the  governors. 

Furthermore,  I  do  not  reason  that  shield  legislation  would  keep 
a  reporter  from  testifying  as  a  witness  to  a  murder,  no  matter  how 
absolute  the  measure.  The  Cranston  bill  contains  the  specific 
language : 

*  *  *  (Information  or  source  identity)  obtained  in  tlie  gathering,  receiving 
or  processing  of  information  for  any  medium  of  communications  to  the 
public  *  *  *." 

I  have  been  a  newsman  since  1960.  I  have  never  been  assigned  to 
cover  a  murder,  or  a  bank  robbery  in  the  process.  So  I  have  never  been 
a  witness  to  any  such  violence  while  gathering,  receiving  or  processing 
information  for  any  medium  for  communication  to  the  public. 

For  that  matter,  I  have  never  witnessed  such  violence  in  any  other 
capacity,  either.  But  if,  by  chance,  I  were  a  witness  to  a  murder,  or  a 
bank  robbery,  my  own  sense  tells  me  I  have  a  responsibility  as  a 
citizen  to  testify  about  what  I  saw.  Even  if  one  of  my  sources  had 
committed  the  crime. 

But  I  resent,  both  as  a  newsman  and  as  a  citizen,  the  attempts  by 
Government,  particularly  of  late,  to  use  newsmen  as  investigators. 
I  particularly  resented  it  in  my  case,  because  the  prosecutor  conducted 
no  investigation,  but  relied  strictly  on  news  articles  for  his  informa- 
tion, and  then  sought  to  coerce  me  into  providing  him  additional 
information. 

I  will  never  participate  in  the  neutralization  of  the  press  in  this 
country.  I  implore  the  Congress  to  participate  in  helping  us  to 
strengthen  it. 

Thank  you. 

Mr.  Kastenmeier.  Thank  3^011,  Mr.  Bridge. 
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First  of  all  I  think  you  make  a  point  that  is  important  on  page  7 
of  your  statement  about  the  implications  of  defeat  of  shield  legisla- 
tion or  of  rejection  of  any  legislation. 

If  it  comes  about  that  Congress  is  not  able  to  enact  any  legislation 
at  all,  I  think  it  would  have,  indeed,  grave  implications.  Perhaps  at 
this  point  it  is  too  early  to  tell  what  those  implications  would  be,  but 
I  think  we  may  well  consider  that. 

On  the  last  point  you  make  about  having  a  responsibility  to  testify 
about  what  you  saw  if  you  were  a  witness  to  a  murder,  do  you  feel 
that  you  ought  not  be  compelled  to  disclose  that  ? 

Mr.  Bridge.  I  think  it  ought  not  be  written  in  the  law  that  I 
would  be  compelled  to  testify  as  to  what  I  saw  in  a  murder. 

I  think  it  almost  goes  without  saying  that  if  a  reporter  or  a  news- 
man witnessed  a  murder,  I  don't  know  any  reporter  or  newsman  "who 
would  not  testify,  regardless  of  shielding  laws.  I  cannot  imagine  any 
responsible  newsman  hiding  behind  a  shield  law  when,  in  fact,  he 
is  a  witness  to  that  type  of  crime. 

The  reason  I  say  murder  or  bank  robbery  is  that  often  a  reporter 
will  be  witness  to  wliat  is  a  crime  at  the  moment  such  as  in  Branzburg 
in  the  synthesizing  of  hashish  from  marihuana. 

The  only  way  he  was  able  to  witness  that,  was  by  promising  anonym- 
ity to  the  people  from  whom  he  was  gathering  information.  That 
was  a  crime  in  the  process,  but  it  was  not  a  violent  crime.  It  was  not 
murder.  The  information  about  that  process,  about  that  drug  culture 
that  he  wrote  many  stories  about,  as  you  know  there  were  several 
stories  and  several  subpenas,  would  never  have  become  public  knowl- 
edge, or  for  that  matter,  knowledge  to  the  enforcement  agencies  with- 
out his  walking  in  there  and  with  a  promise  of  anonymity  bringing 
forth  this  information. 

Mr.  Kastenmeier.  I  appreciate  that.  In  the  situation  you  postulate 
here,  suppose  that  a  person  who  committed  a  murder  had  previously 
been  a  confidential  source  in  connection  with  something  else,  do  you 
see  the  confidentiality  as  a  nexus  here  ? 

Mr.  Bridge.  If  a  source  of  mine  committed  murder,  and  I  saw  him 
do  it,  I  can't  imagine  what  his  role  as  a  source  to  me  "would  have  to 
do  with  the  commission  of  the  murder. 

The  fact  that  he  had  been  a  source  of  mine  does  not  carry  with 
it  my  personal  approval  of  his  commiting  murder. 

Mr.  Kastenjceier.  But  would  the  fact  that  he  was  a  source,  presum- 
ably not  in  connection  with  his  commiting  murder,  excuse  you  from 
the  legal  compulsion  to  disclose  that? 

Mr.  Bridge.  I  would  not  reveal  that  he  was  a  source  of  mine  even 
though  in  saying  he  was  a  source  in  another  situation,  and  then  one 
day  I  came  upon  him  in  tlie  act  of  committing  murder. 

I  don't  think  that  would  be  material  in  the  first  place.  But,  I  would 
not  choose  to  divulge  that.  My  testimony  in  that  case  would  have  to 
do  with  the  murder. 

Mr.  Kastenmeier.  But  you  suggest  that  if  you  are  a  witness  to  a 
murder  you  have  a  responsibility  as  a  citizen  to  testify,  but  you  ought 
not  be  compelled  to  testify  on  that  ? 

Mr.  BRrooE.  That  is  right.  The  thing  that  bothers  me  about  quali- 
fications in  the  law  and  the  thing  that  bothers  most  of  us,  I  am  sure 
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you  are  well  aware,  is  that  by  writing  qualifications  into  the  law  you 
tend  to  destroy  the  immunity  by  judicial  process,  by  judicial  review, 
as  it  turns  out. 

In  my  case,  as  I  pointed  out  in  my  testimony,  the  waiver  statute 
was  not  intended  for  what  it  did  to  me.  The  waiver  statute  was 
intended  so  that,  let's  say  I  had  agreed  to  testify  in  a  murder  case 
on  behalf  of  the  defendant,  let's  say  I  had  material  information  that 
he  was  innocent,  and  I  was  a  witness.  The  waiver  statute  in  New 
Jersey  was  written  so  that  after  giving  testimony  for  the  defendant, 
I  could  not  invoke  the  privilege  once  it  came  time  for  cross- 
examination. 

That  is  what  the  waiver  statute  is  supposed  to  be  about  in  New 
Jersey,  but  that  is  not  what  it  is  about.  What  it  is  about,  is  my  quoting 
reasonably  in  my  mind,  a  public  official  saying  she  had  been  offered  a 
bribe.  By  doing  that  the  judge  ruled  that  I  had  waived  my  inimunity. 
But  there  were  other  sources  to  that  story.  Other  information  they 
sought  could  have  exposed  those  sources. 

Mr.  Kastenmeier.  Let  us  return  to  your  own  case,  because  I  think 
that  may  be  a  case  that  the  committee  should  be  aware  of. 

Mr.  Bridge.  As  long  as  you  remember  I  am  not  a  lawyer. 

Mr.  Kastenmeier.  You  correctly  suggested  that  on  October  4  of  last 
year  Richard  Oliver  as  a  witness  before  this  committee,  read  a  state- 
ment from  you  at  the  very  time  you  were  in  jail  or  about  to  go  to  jail. 

Precisely  when,  under  "what  circumstances,  and  why,  were  you  com- 
mitted to  jail? 

Mr.  Bridge.  I  was  subpenaed  before  a  grand  jury  in  Essex  County, 
N.J.,  which  was  investigating  alleged  corruption  in  the  Newark  Hous- 
ing Authority  which,  as  you  know,  is  a  federally  financed  autonomous 
agency. 

I  had  written  a  story  before  the  grand  jury  investigation  began.  On 
May  19, 1  was  subpenaed.  I  was  called  before  the  jury.  The  motion  to 
quash  was  summarily  dismissed  and  on  appeal  the  dismissal  was  up- 
held. 

I  went  before  the  jury,  and  I  answered  those  questions  which  re- 
lated directly  to  the  story.  In  other  words,  when  I  was  asked  a  ques- 
tion, if  I  could  read  the  answer  out  of  the  story,  I  answered  it,  but  any- 
thing that  went  beyond  the  story,  in  other  words,  those  things  which 
sought  in  a  very  real  sense  to  provide  investigative  material  for  the 
grand  jury  rather  than  their  going  out  and  getting  it  themselves  as  is 
proper,  I  refused  to  answer. 

I  would  estimate  there  were  some  50  questions  that  I  refused  to 
answer.  I  was  held  in  contempt  subsequently,  and  we  lost  on  appeal 
to  the  New  Jersey  Supreme  Court. 

The  U.S.  Supreme  Court  denied  us  a  stay.  I  went  to  jail  on  October 
4. 1  remained  there  until  October  24. 

Mr.  Kastenmeier.  How  and  why  did  you  get  out  of  jail  on  Octo- 
ber 24? 

Mr,  Bridge.  The  terms  of  my  sentence  were,  I  was  to  remain  in  jail 
until  I  agreed  to  answer  the  questions  or  until  the  grand  jury  was  dis- 
missed. The  grand  jury  was  discharged.  I  simply  out-waited  the  grand 
jury. 

Mr.  Kastenmeier.  Would  you  do  the  same  thing  today  ? 
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jSIr.  Bridge.  Yes,  sir.  I  wouldn't  want  to,  but  I  would.  I  would  like 
to  make  one  comment  as  to  what  is  happening-  as  a  result  of  my  going 
to  jail.  It  might  be  interesting  to  ask  either  the  prosecutor  or  the  judge 
about  this,  too. 

Public  opinion  came  to  bear  very,  very  heavily  on  the  authorities. 
The  public  felt  that  I  was  jailed  wrongly.  Obviously,  I  did,  too.  This 
is  what  we  are  talking  about.  We  are  talking  about  the  public,  not  me. 

I  am  expendable  in  a  very  real  sense  as  we  all  are.  Several  of  us 
have  spent  time  in  jail  as  a  result,  but  the  public  is  not  expendable. 
The  public  is  that  body  which  rules  us  all. 

I  have  over  1,500  letters  at  my  house  right  now  without  a  single 
objection  to  what  I  had  done — excuse  me,  I  have  three  objections  to 
what  I  had  done — from  people  all  over  the  country,  in  every  State  of 
the  Union,  people  in  support  of  me. 

Tliat  indicates  to  me  that  the  public  is  very,  very  interested  in  this. 
I  have  an  idea,  however,  that  the  public  doesn't  relate  to  this  in  terms 
of  shield  legislation.  I  think  that  perhaps  shield  legislation  has  not 
been  properly  and  fully  explained  to  them. 

But,  they  do  understand  the  implications  of  the  danger  posed  to  the 
free  press. 

Mr.  IvASTENMETER.  Thank  you.  I  jdeld  now  to  the  gentleman  from 
New  Jersey,  Mr.  Sandman. 

Mr.  Sai^dman.  Wlien  you  speak  of  shield  legislation,  do  you  mean  to 
extend  that  to  all  cases  ? 

]Mr.  BRroCxE.  To  all  agencies  ? 

]Mr.  Sandman".  To  all  agencies,  all  cases,  all  things,  civil  and  crim- 
inal. Is  this  what  we  are  talking  about  ? 

Mr.  BRroGE.  Right. 

]Mi".  Saxdmax.  How  about  in  the  case  of  an  inaccuracy  where  there 
could  possibly  be  a  conspiracy  to  do  this  ?  Do  you  feel  that  those  in- 
volved in  the  act  should  be  immune  from  any  kind  of  prosecution  ? 

]\Ir.  BRrooE.  No.  there  are  conspiracy  laws.  If  a  conspiracy  can  be 
proven,  I  don't  see  how  a  shield  law  would  come  into  play  here. 

]Mr.  Saxdman.  If  you  become  immune  as  to  where  you  got  any  of  the 
information,  wouldn't  von  have  a  privilege  that  no  other  American 
has? 

INIr.  Bridge.  In  a  sense  yes,  and  in  a  sense  no.  In  a  sense  yes  because 
we  are  newsmen  and  we  have  a  i-esponsibility  that  no  other  American 
has.  but  we  have  it  on  behalf  of  every  other  American. 

In  a  real  sense,  every  American  has  the  privilege  through  us. 

Mr.  Saxdmax.  I  think  that  by  and  large  people  are  very  much  in 
sympathy  with  wliat  you  are  trying  to  do.  I  think  they  are  supporting 
what  you  are  tr^dng  to  do.  I  agree  in  that  respect, 

I  am  trying  to  clarify  in  my  own  mind  whether  you  can  carry  this 
to  all  cases,  civil  and  criminal.  I  believe  this  is  the  beginning  of  my 
statement.  I  think  you  can.  Let  me  pose  a  hypothetical  situation  that 
might  clear  it  up. 

Let's  assume  that  a  reporter  writes  a  story  tliat  causes  a  civil  libel 
action.  The  reporter  who  is  shielded,  let's  presume  also,  is  put  on  the 
stand  and  asked  for  his  source  of  unpublished  information. 

At  that  point  let's  also  presume  that  the  information,  if  lie  divulges 
it,  can  cause  him  to  be  exonorated  in  the  suit  and  if  he  does  not,  could 
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cause  him  to  lose  the  suit.  At  that  point  that  is  a  very  poor  decision  to 
make,  whether  or  not  to  divulge  the  information  because  if  he  doesn't 
there  is  a  pretty  good  chance  he  won't  have  a  job  tomorrow  and  may 
not  get  one  for  a  long  time. 

If  he  divulges  the  information,  it  may  not  make  a  difference  whether 
he  has  a  job  tomorrow  because  he  may  not  ever  be  able  to  get  the  mf  or- 
mation  that  investigative  reporters,  and  many  reporters  in  general,  get. 

I  think  at  that  point  the  shield  law  would  become  almost  moot  in  his 
mind.  The  important  thing  would  be  winning,  losing,  or  sacrificing  the 
suit. 

JNIr.  Sakdman.  Do  you  think  that  there  should  be  any  qualifications 
on  how  a  person  should  be  judged  as  to  his  accuracy  ? 

Mr.  BErooE.  I  think  there  already  is  a  test  of  that.  Newspapers,  radio 
and  television  stations  live  very  much  by  circulation  and  ratings.  If 
a  newspaper  or  a  radio  or  television  station  is  inaccurate  consistently, 
then  they  are  going  to  lose  circulation  or  lose  readership  or  listeners 
or  viewei-s. 

This  business  is  very  much  affected  at  its  so-called  listening  process. 
One  of  the  criticisms  has  been  that  doctors  and  lawyers,  and  so  forth, 
are  licensed  and  newsmen  are  not.  That  is  not  true,  either. 

A  newsman's  license  is  his  paycheck.  This  business  is  very  effective 
at  gleaning  out  those  people  who  are  not  good  for  the  business.  Good 
for  the  business  means  accurate,  it  means  truth,  it  means  hard  work, 
and  it  means  dedication.  It  doesn't  always  mean  making  a  lot  of 
money. 

]\Ir.  Sandman.  One  last  question  is  this :  Let's  assume  that  a  reporter 
makes  a  statement  and  makes  a  big  headline  and  it  has  a  drastic  effect 
upon  one's  reputation.  Do  you  feel  that  the  reporter  should  be  immune 
in  tliat  case  as  to  identifying  where  he  got  that  kind  of  information  ? 

Mr.  Bridges.  Yes ;  I  have  written  stories  that  have  had  drastic  ef- 
fects on  people's  reputations,  as  you  know  if  you  read  the  Newark 
News.  I  have  never  revealed  a  source,  and  I  never  will. 

The  test  is  truth ;  not  source.  The  test  is  whether  or  not  the  informa- 
tion is  trae.  If  that  information  were  not  true 

Mr.  Sandman.  Should  the  reporter  be  put  to  the  burden  of  proving 
what  he  says  is  true  ? 

Mr.  Bridge.  He  is  every  day. 

Mr.  Sandman.  I  mean  this  act  you  are  referring  to,  immunity 
would  not  have  anything  to  do  with  that  ? 

Mr.  Bridge.  However,  he  can,  in  a  legal  sense,  be  put  to  the  test  of 
accuracy  in  a  libel  suit.  There  is  recourse  in  the  law  to  testing  accuracy, 
if  that  is  what  you  are  looking  for.  There  are  already  laws  that  take 
care  of  that. 

JNIr.  Sand3Ian.  But  the  bill  you  are  asking  for  is  one  which  is  abso- 
lute immunity,  as  I  understand  it. 

Mr.  Bridge.  Right. 

Mr.  Sandman.  Doesn't  that  truly  give  you  protection  that  no  other 
American  has  under  these  or  similar  circumstances  ? 

]Mr.  Bridge.  As  I  said  before,  in  a  sense  yes,  and  in  a  sense  no.  In 
a  sense  yes  because  I  am  a  reporter. 

Mr.  Sandman.  AMiere  the  dissemination  of  that  kind  of  information 
can  be  so  damaging,  should  the  reporter  be  in  a  different  light  than 
all  other  Americans  ? 


78 

Mr.  Bridge.  Congressman,  is  the  information  you  are  talking  about 
true  or  untrue  ? 

Mr.  Sandman.  You  say  something  about  someone.  You  are  a  re- 
porter. I  say  something  about  the  same  person.  I  am  not  a  reporter. 
Should  I  be  treated  differently  than  you  when  we  are  saying  the  same 
thing  about  the  same  person,  which  can  constitute  a  crime,  which  can 
ruin  a  man's  reputation  ? 

Mr.  Bridge.  If  you  said  something  in  public  about  a  person  and  I 
printed  it,  you  would  no  doubt  be  more  libel  than  I  would  as  a  reporter. 
I  think  you  know  that  having  been  in  public  life  as  long  as  you  have. 

I  suggested  that  if  you  called  someone  a  crook  and  I  wrote  the  story 
and  it  appeared  in  my  newspaper,  that  person  would  not  go  after  me, 
he  would  go  after  you. 

Mr.  Sandman.  Forget  about  me  being  a  Congressman.  Let's  assume  I 
am  Joe  Doe,  citizen.  You  and  I  say  the  same  damaging  things  about  a 
person  which  has  a  detrimental  effect  upon  that  person's  reputation 
and  everything  else. 

If  you  are  granted  immunity  under  this  statute,  you  have  immunity 
for  prosecution  and  I  have  not.  Should  that  be  ?  That  is  the  simple  case. 

Mr.  Bridge.  That  is  not  true.  I  don't  see  that  that  is  true.  I  think  that 
if  I  make  a  damaging  statement  in  the  press 

Mr.  Sandman.  Isn't  it  true  tliat  I  could  be  forced  in  any  court  of 
law  to  say  where  I  got  the  information?  I  am  not  a  news  reporter, 
but  they  could  not  do  the  same  to  you  because  you  are  a  news  reporter  ; 
isn't  that  true  ? 

Mr.  Bridge.  The  difference  between  you  and  me  is  that  as  a  reporter 
I  have  a  responsibility  that  you  as  a  private  citizen  do  not.  That  is  the 
execution  of  a  free  flow  of  information  which  is  vital  to  a  democracy. 
That  is  the  difference  between  you  and  me  in  that  sense. 

Mr.  Sandman.  I  yield  to  the  gentleman  from  Illinois. 

Mr.  Kailsback.  Let's  pose  a  hypothetical.  What  about  a  case  where 
a  figure — assuming  he  was  a  high-ranking  public  figure — somebody 
breaks  a  story  that  is  extremely  damaging  to  that  individual. 

Suppose  he  allegedly  in  the  past  was  guilty  of  drunken  driving.  Sup- 
pose it  happened  more  than  once.  Suppose  the  reporter  wrote  a  story 
that  was  founded  upon  certain  sources.  Maybe  those  sources  were  not 
too  good,  but  that  story,  based  on  those  unrevealed  sources,  had  the 
effect  of  maybe  irreparably  damaging  this  particular  person's  political 
life. 

In  such  a  case  as  that,  assuming  there  was  this  newsman's  privilege 
statute,  don't  you  think  irreparable  damage  would  be  caused,  if  the 
sources  were  not  accurate,  and  as  a  matter  of  fact  the  man  had  not 
been  guilty  of  drunken  driving  during  his  lifetime  ? 

Regarding  this  series  of  incidents  that  was  published,  shouldn't 
there  be  some  right  to  get  to  the  truth?  You  are  talking  about  the 
truth.  Shouldn't  there  be  a  right  to  get  to  the  truth  in  that  case  ? 

Mr.  Bridge.  Your  hypothesis  closely  parallels  the  Eagleton  situation 
with  Jack  Anderson. 

Mr.  Railsback.  I  guess  it  does. 

Mr.  Bridge.  I  would  remind  you  to  your  own  recollection.  How  long 
did  it  take  Jack  Anderson's  colleagues  to  come  forth  and  say  that  story 
was  untrue?  How  long?  It  took  less  than  24  hours. 

Mr.  Railsback.  It  took  less  than  24  hours,  but  it  knocked  a  man  out 
of  seeking  the  Vice  Presidency  because  of  the  initial  impact. 
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Mr  Bridge.  I  don't  believe  that  to  be  true,  but  I  guess  we  could  talk 
about  that  for  a  long  time.  The  fact  is  that  Jack  Anderson  made  retrac- 
tions and  apologies  to  a  much  broader  audience  than  the  origmal 
information  was  ever  disseminated  to. 

Mr.  Railsback.  May  I  pursue  this  ?  Let  me  ask  you  what  is  the  pur- 
pose, in  your  opinion,  of  a  shield  law  ?  In  other  words,  it  is  the  public's 
right  t-o'know?  How  does  it  relate  to  sources?  Are  we  talking  about  a 
confidential  relationship  where  someone  relying  on  your  promise  of 
maintaining  a  confidence  is  willing  to  reveal  information  to  you? 

^Ir.  Bridge.  The  purpose  of  a  shield  law  is  so  that  a  reporter  would 
not  have  to  betray  a  confidence  given  to  a  source  who  has  given  in- 
formation usually  not  otherwise  available  to  a  reporter  without  the 
promise  of  anonymity  and  usually  not  disseminated  by  a  public 
agency  in  and  of  itself.  You  don't  get  press  releases  talking  about 
goof-ups. 

Mr.  Railsback.  Maybe  you  were  not  aware  of  this,  but  the  bill,  if  you 
are  supporting  the  Waldie  bill,  does  not  even  have  a  requirement  that 
there  be  a  confidential  relationship. 

jMr.  Bridge.  I  understand  that. 

Mr.  Railsback.  It  goes  even  farther  than  that.  In  other  words 
what  about  a  case  where  a  reporter  is  an  on-the-spot  observer  and  he 
sees  crimes  committed. 

Incidentally,  I  think  that  because  you  and  I  apparently  have  differ- 
ent views — I  don't  mean  to  appear  to  cross-examine  you  because  I  did 
sympathize  with  your  particular  plight — I  am  wondering  just  how 
far  we  want  to  go  in  all  of  this  where  there  is  not  even  a  requirement 
of  confidentiality,  where  there  is  not  even  a  requirement  for  some  kind 
of  exception  perhaps  for  an  on-the-spot  observer. 

You  indicated,  as  did  Mr.  Caldwell,  that  if  you  did  see  a  murder 
committed — and  we  are  not  talking  about  the  case  where  you  are  as- 
signed to  cover  a  murder  or  espionage  or  threats  to  someone's  life — 
I  am  wondering  if  you  believe  that  it  is  the  reporter's  responsibility 
in  the  event  that  he  does  come  across  that  type  of  case  to  reveal  it,  if 
it  is  a  threat  to  life,  a  kidnaping,  a  skyjacking,  or  a  murder. 

Mr.  Bridge.  I  don't  think  it  should  be  written  into  the  law. 

]Mr.  Railsback.  "Wliy  not  ? 

Mr.  Bridge.  Because  I  sincerely  believe  that  any  qualifications  in 
the  law  are  too  often  misconstrued  in  the  judicial  review  and  that  they 
are  made  to  apply  to  cases  they  were  never  intended  to  apply  to. 

Therefore,  the  immunity  law  offers  no  immunity.  It  is  hardly  worth 
the  trouble  of  even  passing  the  law. 

"Sir.  Railsback.  Do  you  believe  that  there  could  be  occasions  when  a 
television  film  crew  maybe  reporting  an  accident  would  have  informa- 
tion that  maybe  could  be  useful  in  shedding  some  light  and  determin- 
ing the  truth  in  a  particular  civil  proceeding  or  similar  circumstances? 

Perhaps  there  was  not  any  kind  of  a  confidential  relationship,  just  a 
tape  of  a  particular  accident  or  something  like  that.  Wouldn't  that  be 
extremely  useful  in  the  search  for  the  truth  as  to  what  actually  hap- 
pened in  a  particular  occurrence  ? 

Mr.  Bridge.  Your  question  presumes  a  certain  amount  of  irrespon- 
sibility. You  are  saying  that  a  reporter  has  covered  a  story  in  which 
vital  information  was  not  reported.  I  can't  conceive  of  that  happen- 
ing in  a  responsible  situation. 


80 

Mr.  Eailsback.  I  will  give  yoii  a  personal  example  where  we  had 
that  exact  case.  I  was  trying  a  case  on  behalf  of  a  plaintiff  who  was 
severely  injured.  It  so  happened  that  this  local  television  studio  did  a 
very  efficient  and  competent  job  of  filming  the  accident.  They  taped 
circumstances  immediately  after  the  accident.  The  film  showed  the 
damage  and  the  effects  of  the  accident.  It  showed  exactly  where  every- 
thing was  located.  I  tried  to  subpena  the  tape. 

We  happened  to  have  been  good  friends  but  they  resisted.  They 
couldn't  understand  why  I  would  go  after  their  work  product,  and  the 
judge  ruled  against  them.  If  you  enact  an  immunity  statute  like  this, 
it  has  no  relationship  to  confidentiality  at  all. 

Mr.  Bridge.  I  still  am  in  favor  of  absolute  immunity  for  the  reasons 
1  said.  I  think  conditions  tend  to  destroy  the  immunity,  and  if  there 
is  no  immunity,  why  bother  to  pass  the  law  ? 

Mr.  Kastenmeier.  The  gentleman  from  California  ? 

Mr.  Danielson.  I  think  you  are  probably  aware  that  the  Depart- 
ment of  Justice  issued  in  1970  a  set  of  guidelines  in  connection  with 
issuing  subpenas.  Are  you  familiar  with  that  fact? 

Mr.  Bridge.  I  am  familiar  with  the  fact.  I  have  not  memorized  the 
guidelines. 

Mr.  Danielson.  Plave  you  looked  them  over  so  you  have  a  general 
feeling  of  them  anyway  ? 

jNIr.  Bridge.  Essentially,  I  have. 

Mr.  Danielson.  Don't  you  feel  they  provide  the  newsman  with  ade- 
quate protection  ? 

]\Ir.  Bridge.  I  don't  for  a  number  of  reasons.  One,  they  are.  by  their 
nature,  temporary.  They  can  be  removed  at  any  time  just  as  they  were 
sunnnarily  put  into  effect,  by  whoever  happens  to  be  in  control  tomor- 
row or  the  next  day. 

They  do  not  have  any  real  binding  effect.  They  are  simply  guide- 
lines. They  are  nothing  more  than  that,  so  they  do  not  provide  the  pro- 
tection that  is  necessary. 

Mr.  Danielson.  Don't  they  have  the  pi-estige  of  the  Attorney  Gen- 
eral's office  and  the  U.S.  Government  behind  them  ?  Don't  we  ha^'e  to 
]nit  some  confidence  in  the  fact  tliat  such  an  officer  will  not  abuse  the 
discretion  of  his  office  ? 

Mr.  Bridge.  Congressman,  I  had  a  great  deal  of  confidence  in  the 
judicial  system  before  I  was  called  before  that  grand  jury,  I  must  say 
my  estimation  of  the  judicial  system  has  not  been  destroyed,  but  at 
the  same  time,  I  find  there  are  things  in  courts  that  happen  that  I 
never  realized  before  and  that  I  don't  approve  of. 

Mr.  Danielson.  You  are  not  relying  on  the  Attorney  General's 
discretion  in  this  situation  ? 

INIr.  Bridge.  No  ;  because  he  may  be  a  different  man  tomorrow. 

]Mr.  Danielson.  He  is  always  the  Attorney  General. 

INIr.  Bridge.  Ke  may  have  a  different  view. 

IVIr.  Danielson.  You  would  not  place  this  in  the  wisdom,  good 
judgment,  or  grace  of  the  Attorney  General  to  decide  when  or  when 
not  to  issue  a  subpena  ? 

Mr.  Bridge.  With  all  respect  to  the  Attorney  General,  I  prefer  to 
rely  on  elected  representatives. 

Mr.  Danielson,  You  know  we  change  from  time  to  time,  also, 

INIr,  Bridge.  I  understand  that. 
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]\Ir.  Daxielson.  You  would  like  to  reduce  it  to  law,  I  gather? 

Mr.  Bridge.  I  wish  we  did  not  have  to.  I  wish  the  Supreme  Court 
decision  had  been  5  to  4  the  other  way  because  I  still  believe  the  first 
amendment  grants  immunity. 

Mr.  Daxielson.  We  are  not  going  to  go  into  that  today.  For  the 
moment,  that  has  been  decided.  They  will  have  a  new  super  bowl  game 
next  year,  but  we  have  to  live  with  this  one.  I  gather  you  want  more 
immunity  than  the  Attorney  General's  discretion. 

Mr.  Bridge.  Yes,  I  want  a  law. 

Mr.  Daxielson.  I  think  what  we  are  trying  to  do  here — I  am  an 
author  of  one  of  the  bills  which  seeks  to  provide  a  newsman's  privi- 
lege. I  want  to  do  it  as  responsibly  as  possible,  but  I  seriously  question 
your  request  for  absolute  privilege. 

My  colleagues  on  the  right  here  mentioned  certain  hypothetical  cases 
where  you  might  be  a  witness  to  a  crime.  They  suggest  that  there  be 
an  exception  here  for  cases  where  you  witness  a  crime.  I  believe  you 
take  the  position  you  prefer  it  to  be  absolute. 

Mr.  Bridge.  Right. 

Mr.  Daxielson.  Can  you  justify  that  on  the  grounds  that  if  you  had 
been  covering  the  Kennedy  visit  to  Dallas  in  1963  and  that  you  had 
seen  someone  fire  the  shot  you  would  have  disclosed  it  anyway  ?  Isn't 
that  a  fact  ? 

Mr.  Bridge.  I  would  have,  yes. 

Mr.  Daxielson.  Aren't  you  now  getting  back  to  a  matter  of  discre- 
tion on  your  part? 

Mr.  BRmGE.  Yes,  I  am. 

Mr.  Daxielson.  Is  there  any  reason  why  the  public  should  rely  on 
your  discretion,  your  grace  to  provide  the  public  this  information 
when  you  will  not  give  the  same  discretion  to  the  Attorney  General  ? 

Mr.  Bridge.  You  are  talking  about  the  public  relying  on  me  and  me 
relying  on  the  Attorney  General. 

Mr.  Daxielson.  I  think  it  cuts  both  ways. 

Mr.  Bridge.  I  am  not  trying  to  be  disrespectful  to  the  Attorney 
General.  I  just  know  that  guidelines  are  contrary  and  they  change 
much  more  rapidly  than  laws  do. 

Mr.  Danielson.  As  do  reporters  change. 

Mr.  Bridge.  There  are  irresponsible  reporters.  I  don't  hap}>en  to  be 
one  of  them,  but  there  are  irresponsible  reporters.  I  don't  like  that,  and 
I  am  sure  you  don't 

Mr.  Danielson.  I  think  we  arc  bringing  this  into  focus.  I  am  sym- 
pathetic with  your  goal.  I  think  Ave  have  to  do  something  with  a 
scalpel  and  not  a  hacksaw.  We  need  precision  in  the  law  if  we  can 
achieve  it. 

Lawyers  are  intended  to  define  rights,  obligations,  and  duties.  These 
things  are  not  to  be  left  to  grace  and  discretion  by  the  Attorney  Gen- 
eral, by  the  reporter,  by  legislators,  by  any  member  of  the  public  or  by 
anyone. 

We  are  trying  to  draw  a  law.  We  have  to  prepare  a  law  which  ap- 
plies equally  to  everyone.  I  think  we  have  to  protect  the  newspaper 
reporter.  Isn't  this  what  we  are  trying  to  achieve,  something  that  will 
protect  the  newsman  and  his  sources  of  information,  the  identity  of 
them,  and  the  contents  of  confidential  information  he  receives  from 
those  sources? 
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You  should  have  an  absohite  privilege  there,  I  think,  but  that  is  as 
far  as  it  should  go. 

Mr.  Bridge.  I  think  you  will  find  that  a  newsman  who  spends  a  lot 
of  time  going  to  the  same  place  every  day  gathers  a  great  deal  of  in- 
formation that  is  not  necessarily  news,  but  it  is  information.  Much 
of  it  is  gossip  or  rumor.  Some  of  it  is  simply  background  information. 

It  helps  the  reporter  to  add  depth  and  meaning  and  explanation 
to  his  own  reporting.  "Wlien  a  reporter  is  called  before  a  grand  jury 
and  is  asked  to  di\idge  all  of  that  background  after  years  of  develop- 
ing sources,  knowledge,  whatever  expertise  he  might  have,  he  also 
is  being  asked  to  jeopardize  his  effectiveness  as  a  reporter. 

All  of  those  things  are  not  necessarily  confidential,  but  some  of  them 
may  be. 

Mr.  Dantelson.  Can  you  tell  me  any  other  calling  in  the  United 
States  in  which  the  privilege  of  the  type  you  described  exists  ? 

Mr.  BRroGE.  No ;  l3ut  then  again  I  am  not  a  lawyer. 

Mr.  Danielson".  You  know  the  lawyer  has  no  privilege.  The  client 
has  the  privilege.  The  privilege  relates  only  to  the  communications 
between  the  client  and  the  lawyer  which  the  lawyer  hears  in  his  ca- 
pacity as  that  client's  lawyer. 

^Miat  about  the  pr-iest  ?  What  he  hears  in  a  confessional  is  privileged, 
but  if  he  walks  out  on  the  street  and  sees  a  bank  robbery  taking  place, 
he  must  testify.  If  he  sees  someone  run  a  red  light,  he  can  be  compelled 
to  testify  as  to  what  happened  at  the  intersection. 

If  he  sees  someone  molesting  a  child,  he  can  be  compelled  to  testify. 
Is  there  any  reason  why  a  newspaper  reporter  shoidd  not  be  compelled 
to  testify  as  to  the  events  which  have  no  relationship  to  his  confidential 
sources  of  information  coming  from  them  ? 

Mr.  Bridge.  I  think,  as  I  pointed  out  in  my  statement,  the  law  ade- 
quately takes  care  of  that.  We  are  talking  about  the  collection  and 
so  on  of  information  for  dissemination  for  the  public. 

If  any  reporter  is  walking  down  the  street  and  sees  any  of  those 
things  you  mentioned,  at  that  moment  he  is  not  a  reporter,  he  is  a 
citizen  walking  down  the  street.  I  think  the  proposed  law  says  that. 

]Mr.  Daxtelson.  I  think  we  are  getting  together  here. 

Mr.  Bridge.  I  think  the  bill  already  says  that. 

Mr.  Danielson.  I  want  to  be  sure  the  bill  says  that.  The  previous 
testimony  says  "absolute  immunity."  I  think  you  will  agree  with  me 
that  if  you  walk  down  the  street  at  noon  and  see  someone  molesting 
a  child,  that  is  not  something  gathered  as  a  confidential  source. 

I  think  there  is  a  matter  of  grace  that  you  would  do  it  anyway,  but 
should  there  not  be  a  law,  that  compels  you  to  testify  to  that. 

IMr.  Bridge.  I  don't  think  the  shield  law  would  cover  me  under  such 
circumstances  anyway. 

Mr.  Danielson.  Not  the  one  I  propose,  I  promise  you.  I  think  we 
are  getting  to  the  nub  of  this.  Thank  you  very  much.  I  am  trying 
to  make  a  point,  and  I  think  you  understand. 

Mr.  Kastenmeier.  The  gentleman  from  Iowa  ? 

Mr.  Mezvtnsky.  Mr.  Bridge,  I  appreciate  your  comments.  I  would 
be  interested  in  what  has  happened  to  you  since  October  24,  what 
support  you  may  have  gotten  from  other  newspapers,  what  other  jobs 
you  have  had. 
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Have  you  been  greatly  harassed?  What  support  have  you  received 
from  editors  or  publishers  in  your  case?  I  think  that  is  important. 
Did  they  fight  for  your  rights  ? 

Mr.  Bridge.  Before  I  went  to  jail  there  was  very  little  notice  given 
to  my  situation.  As  you  know,  I  had  been  in  and  out  of  court  for  4 
months  before  I  went  to  jail.  Once  I  got  to  jail  there  was  a  great  rally- 
ing by  editors,  publishers,  and  the  public,  which  is  more  important 
to  me. 

The  public  responded  in  a  magnificent  way;  writing  to  my  wife. 
A  woman  down  the  street  called  my  wife  while  I  was  in  jail  and  asked 
if  she  could  do  anything.  Two  weeks  later  she  died.  She  was  in  the 
throe  of  terminal  illness  when  she  called.  That  is  how  deeply  she  felt. 

A  man  in  Syracuse  must  have  taken  days  to  type  a  half-page  letter. 
He  was  crippled  with  arthritis.  He  apologized  for  the  poor  typing, 
as  a  matter  of  fact,  but  he  wanted  to  extend  his  best  wishes  and  offer 
help. 

Mr.  Mezvinsky.  We  have  had  the  view  argued,  and  you  presented 
it,  concerning  the  need  for  a  shield  law.  Don't  you  see  the  problem 
that  just  by  defining  that  shield  law,  even  the  coverage  provision  be- 
cause I  accept  your  interpretation  that  if  you  witnessed  a  crime,  the 
shield  law  would  not  cover  you,  but  the  actual  source  at  whose  instance 
you  were  on  that  spot  would  cover  you. 

Don't  you  see  the  problem  that  by  passing  any  law  that  you  are  in 
a  sense  invading  the  first  amendment  right? 

Mr.  Bridge.  I  recognize  that  danger,  although  I  must  say  that  I 
don't  understand  it  fully.  It  has  been  discussed  with  me  on  a  number 
of  occasions,  and  I  have  chosen  not  to  talk  about  that  because  I  don't 
understand  it  fully,  although  I  am  aware  that  what  you  are  saying 
has  some  value,  and  I  worry  about  that. 

That  is  really,  at  this  point,  all  I  can  do  because  I  just  don't  know. 

Mr.  Mez\^nsky.  On  page  1  you  say  you  are  going  in  for  rehearing 
on  a  writ.  Don't  you  think  that  in  view  of  the  discussion  and  the  feel- 
ing that  you  are  getting  that  it  would  be  better  for  the  reporters  and 
press  to  try  to  fight  on  their  own  to  get  that  first  amendment  right  to 
support  Black's  and  the  Douglas'  opinion  rather  than  get  involved  in 
the  quagmire  we  are  now  in,  trying  to  define  the  first  amendment 
right? 

Mr.  Bridge.  I  have  no  doubt  that  the  newsmen  will  continue  to 
fight  it,  and  I  don't  ha^^  a  doubt  that  the  next  reporter  who  finds  him- 
self in  a  situation  like  this  will  have  to  go  to  jail. 

I  don't  want  to  get  into  the  legal  technicalities,  but  I  don't  see  at  a 
practical  level  that  we  have  much  choice. 

Mr.  Mezvinsky,  You  are  saying  with  other  issues  fought  out  in  the 
courts  and  where  the  courts  have  reversed  themselves  the  probability 
of  them  reversing  themselves  in  the  Branzburg  case  is  not  there,  so 
from  a  practical  point  of  view  you  have  to  have  a  shield. 

Mr.  Bridge.  That  is  what  I  am  saying;  yes. 

Mr.  Mezvinsky.  Has  that  had  a  very  chilling  effect  upon  you,  the 
whole  BranzhuTg  case,  and  upon  the  reporters  ? 

Mr.  Bridge.  Yes,  it  has.  People  who  would  otherwise  come  forth 
readily  knowing  they  would  be  held  in  confidence,  their  identitj^  would 
be  withheld,  are  not  coming  forth.  I  am  not  sure  how  widespread  it  is. 
I  have  not  conducted  a  study. 
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I  can  only  speak  for  myself  and  others  I  have  spoken  to.  There,  in- 
deed, has  been  a  chilling  effect. 

JNIr.  Mezvinsky.  Let's  assume  we  go  in  and  accept  that  argmnent 
and  say  we  have  to  have  a  shield  law  to  protect  the  first  amendment 
right.  To  argue  that  effectively,  can  you  give  me  any  example  where 
you,  with  the  experience  you  have,  and  where  law  enforcement  has 
been  adversely  affected  by  the  privilege  ? 

jNIr.  Bridge.  No;  I  can't  think  of  any  case  in  my  own  experience. 
Once  again,  I  am  not  a  student  of  history  in  this  sense.  In  my  own 
experience  I  cannot  think  of  any  example  where  law  enforcement 
has  been  jeopardized  or  even  weakened  by  the  privilege,  whether  legal 
or  illegal,  that  was  claimed  by  the  reporter. 

Mr.  Mezvinsky.  If,  in  fact,  it  has  not  been  adversely  affected,  we 
can't  argue  very  strongly  for  the  right,  can  we  ? 

Mr.  Bridge.  Many  fine  relationships  between  law  enforcement  au- 
thorities and  reporters  have  been  destroyed  by  this  controversy. 

Mr.  Mez\^nsky.  That  is  the  point  I  was  trying  to  make,  thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  Maine 

Mr.  Cohen.  I  am  not  clear  on  one  of  your  last  statements  to  my  col- 
league where  he  suggested  that  if  you  did  in  fact  witness  the  com- 
mission of  a  crime  that  any  shield  law  would  not  protect  you.  Did 
you  mean  to  say  that  ? 

Mr.  Bridge.  The  proposal  covers  a  newsman  while  collecting  or 
editing  information  for  publication  or  commmiication  to  the  pub- 
lic. It  involves  unpublished  information  and  work  product  as  it  were. 

If  I  am  leaving  this  building  right  now  and  a  murder  occurs  out 
front  and  I  witness  it,  at  this  moment  m  time  I  am  not  a  newsman,  I 
am  a  man,  a  citizen  walking  in  front  of  the  Rayburn  Building.  I  am 
not  collecting  data  for  a  news  story. 

Mr.  Cohen.  It  would  have  to  arise  out  of  your  business  ? 

Mr.  Bridge.  Eight. 

Mr.  Cohen.  During  the  course  of  business  ? 

Mr.  Bridge.  That  is  what  these  subpenas  are  all  about. 

Mr.  Cohen.  Let's  suppose  you  had  gained  entrance  with  certain 
groups  in  society  and  you  did  bear  witness  to  a  conspiracy.  At  that 
particular  point,  even  though  a  crime  technically  has  been  commit- 
ted, a  plot  to  commit  a  crime,  you  would  have  no  obligation  to  reveal 
it? 

INIr.  Bridge.  If  the  crime  were  murder,  I  would  feel  obliged  to  let  law 
enforcement  ofRcials  know  that  a  murder  was  being  planned.  I 
couldn't  stand  by  and  allow  people  to  be  killed,  whether  I  am  a  re- 
porter, priest,  or  Congressman. 

]\Ir.  Cohen.  But  you  would  limit  it  to  murder  itself? 

Mr.  Bridge.  Yes.  I  say  that,  because  in  the  Branzbvrg  case,  as  you 
know,  it  involved  bringing  forth  information  on  illicit  drug  traffic 
that  was  not  public  information  until  he  published  the  story.  I  didn't 
feel  lie  was  obligated  at  all  to  tip  off  the  cops. 

Mr.  Cohen.  The  thrust  of  your  written  testimony,  that  you  gave 
orally  on  page  2,  indicated  you  must  be  granted  immunity  before 
any  investigating  body.  I  am  wondering  why  you  envision  an  abso- 
lute privilege  when  you  are  directing  your  attention  to  the  chilling 
intent  of  civil  legislation. 

How  do  vou  relate  that  to  the  case  Mr.  Railsback  was  talking  about  ? 
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Suppose  a  stateinoiit  is  not  true.  You  know,  I  have  the  burden  of 
showino;  malice  under  the  Neio  York  Times  ease.  How  do  I  establish 
malice  before  some  of  the  sources  you  may  have  ? 

I  am  wondering  what  sort  of  justification  you  may  offer  to  prevent 
the  public's  right  to  know  in  that  case. 

]\Ir.  Bridge.  First  of  all,  malice  is  one  of  the  most  difficult  things 
to  show,  as  you  are  aware.  You  have  to  somehow  open  my  brain  and 
see  a  sign  that  says  "malice." 

Mr.  CoTiEx.  Let  me  go  further.  You  say  your  economic  pressures 
would  force  you  to  disclose  that. 

IMr.  BRinGE.  I  didn't  say  that.  I  said  the  economic  pressure  would 
be  on.e  of  the  factors  in  deciding  whether  or  not  to  disclose  it. 

iMr.  CoHEx.  Let's  suppose  your  employer  did  not  want  that  infor- 
mation made  public.  What  sort  of  pressure  is  there  ? 

^Ir.  Bridge.  There  is  obvious  economic  pressure  there.  If  you  want 
it  made  public  and  the  publisher  doesn't  want  it  made  public,  you 
are  fired. 

]\[t-.  Cohen.  The  pressure  there  would  be  for  you  to  keep  it  confi- 
dential ? 

INIr.  Bridge.  Yes. 

i\Ir.  Cohen.  Doesn't  the  public  have  a  right  to  know,  in  that  sense, 
when  someone  has  been  defamed  to  get  that  information? 

]\Ir.  Bridge.  Surely,  they  have  the  right  to  know. 

]\Ir.  Cohen.  You  would  not  have  that  forthcoming  through  any  civil 
processes  ? 

]Mr.  Bridge.  I  am  saying  in  a  civil  process,  particularly  in  libel, 
that  there  are  factors  going  into  a  decision  as  to  whether  or  not  to 
reveal  information  which  are  much  more  viable. 

Isiv.  Cohen.  Let's  say  I  am  the  plaintiff  and  you  are  the  only  source 
which  has  the  information  whereby  I  can  establish  malice,  and  I  can't 
do  tl:al  without  the  sources.  Under  your  proposal,  I  would  have  no 
access. 

INIr.  BRroGE.  I  am  the  defendant  ? 

]\Ir.  Cohen.  The  paper  is. 

]\rr.  Bridge.  T  presume  I  would  be  covered  by  the  fifth  amendment. 

Mr.  Cohen.  The  fifth  amendment  deals  with  criminal  liability. 

]Mr.  Bridge.  These  hypotheses,  to  be  half  honest  with  you.  tend  to 
go  on  and  on,  and  you  can  hypothesize  the  subject  to  death. 

Mr.  Cohen.  I  am  not  trying  to  stretch  a  point.  T  am  getting  at  the 
fact  that  we  do  have  liability  suits  filed  every  day.  The  thrust  of  your 
argument  is  governmental  intimidation  rather  than  a  civil  litigation; 
is  that  correct? 

Mr.  Bridge.  Yes.  it  is :  but  I  can  see  that  accepting  for  civil  litiga- 
tion would  certainly  mitigate  the  law  in  a  criminal  sense,  too. 

INIr.  Cohen.  The  other  question  I  have  is  this :  Are  you  saying  today 
that  you  supi:)ort  some  of  your  colleagues'  statements  that  you  would 
want  an  absolute  privilege  or  none  at  all  ? 

ISlr.  Bridge.  T  am  saying  that  unless  it  is  absolute,  it  will  not  be 
immunity,  so  why  waste  the  time. 

Mr.  Cohen.  We  should  have  absolute  or  none  at  all? 

INIr.  Bridge.  That  is  my  feeling. 

IMr.  Cohen.  I  have  another  question.  The  Attorney  General's  recom- 
mendation, and  we  have  had  some  talk  about  that,  T  am  wondering 


86 

whether  it  would,  in  your  opinion,  serve  a  valid  function  to  perhaps 
translate  that  into  the  Federal  Rules  of  Evidence,  the  Criminal  Code 
of  Evidence. 

Mr.  Brtoge.  I  worry  about  the  new  proposals  of  evidence. 

Mr.  Cohen.  They  are  helpful.  Would  it  be  helpful  to  ameliorate 
the  idea  of  the  flexibility  of  the  Attorney  General's  ability  to  actually 
write  that  into  the  code  of  evidence? 

Mr.  Bridge.  Are  you  talking  now  about  the  immunity  ? 

Mr.  Cohen.  No  ;  the  principles  set  forth  in  the  Attorney  General's 
recommendations. 

Mr.  Bridge.  No  ;  I  want  an  absolute  immunity  law.  That  is  what  I 
want.  I  don't  want  rules  of  evidence.  I  want  a  law  that  says  newsmen 
are  immune  absolutely. 

Mr.  Cohen.  The  gentleman  who  prosecuted  you,  was  he  elected  or 
appointed  ? 

Mr.  Bridge.  Appointed. 

Mr.  Cohen.  You  are  aware  that  the  statement  has  been  made  that 
any  elected  official,  prosecutor,  and  so  forth,  would  be  out  of  his  mind 
to  threaten  a  newspaperman  with  a  subpena  ? 

Mr.  Bridge.  Taken  out  of  context,  I  am  told. 

Mr.  Cohen.  We  will  hear  about  that  later. 

Mr.  Bridge.  Gentlemen,  I  have  a  plane  to  catch.  I  wonder  if  I  may 
be  excused. 

Mr.  Kastenmeier.  I  realize  that.  We  appreciate  your  coming  this 
morning  and  testifying. 

Mr.  Bridge.  I  appreciate  the  opportmiity. 

Mr.  Kastenmeier.  We  hope  you  get  a  full-time  job. 

Mr.  Bridge.  Thank  you  very  much. 

[Subsequently  Mr.  Bridge  submitted  the  following:] 

Belleville,  N. J.,  February  16, 1913. 
Mr.  Herbert  Ftjchs, 
Clerk,  Committee  on  the  Judiciary, 
U.S.  House  of  Representatives,  Washington,  B.C. 

Dear  Mr.  Fuchs  :  Enclosed  please  find  the  copy-read  and  corrected  testimony 
you  sent  me  last  week.  I  hope  the  return  is  in  sufficient  time  for  your  purposes. 

I  have  no  idea  whether  it  is  proper  or  permissible,  but  I  have  included  two 
pages  of  further  testament  on  shield  legislation  which  I  would  like  inserted  into 
the  record,  or  at  least  disseminated  to  the  subcommittee  membei*s.  I  will  leave 
that  to  your  judgment  and  good  offices. 

It  occurred  to  me,  as  I  read  the  transcript  that  I  had  been  vague  and  possibly 
unresponsive  to  the  questions  regarding  civil  litigation.  I  hope  this  addenda 
alleviates  that  failure  on  my  part.  I  think  I  was  worrying  too  much  about  missing 
that  plane. 

Thank  you  very  much  for  your  kind  assistance  in  effecting  my  appearance  before 
the  subcommittee.  If  I  can  be  of  any  further  service,  please  do  not  hesitate  to 
call  me.  My  thanks  to  Congressmen  Rodino  and  Kastenmeier  and  the  members 
of  the  committee. 

Respectfully, 

Peter  J.  Bridge. 

Peter  J.  Bridge — On  the  Question  of  Exempting  Civil  Litigation  From 
Proposed  Newsmen's  Immunity 

I  believe  strongly  that  allowing  the  parties  in  a  civil  case  to  force  testimony 
or  depose  newsmen  while  denying  that  right  in  criminal  investigations  would 
serve  to  encourage  institution  of  civil  suits  to  circumvent  the  shield. 

I  can  relate  one  case  in  my  own  experience,  where  such  action  was  threatened, 
but  never  took  place. 
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Last  August  I  wrote  an  article  which  appeared  in  the  Newark  News  which 
demonstrated  that  a  public  official  was  in  conflict  of  interest  in  his  public  office. 
I  showed,  and  supported  with  the  subject's  own  statement,  that  his  law  firm 
represented  a  commercial  firm  doing  business  with  his  agency. 

Subsequently  this  person  denied  a  conflict  of  interest,  even  though  he  admitted 
he  had  been  quoted  accurately  in  the  article.  At  the  same  time,  he  admitted  his 
limitations  under  Sullivan  vs  New  York  Times,  but  said  he  intended  to  file  suit 
anyway.  His  purpose :  to  find  out  where  I  had  gotten  my  information.  He  did 
not  have  a  prayer  of  recovering  through  the  suit,  and  he  knew  it.  But  publication 
of  the  story  had  strong  effects  on  his  public  career,  and  he  wanted  to  punish 
the  person  or  persons  who  had  "leaked"'  the  information. 

This  person  made  exactly  that  threat  at  a  staff  meeting  in  his  office.  He  said 
he  had  "suspicions"  about  the  source  of  the  information  to  me,  and  swore  that 
he  would  "get  him." 

Had  the  subject  filed  the  suit  and  sought  to  force  me  to  testify  as  to  my  sources 
or  other  knowledge,  the  results  could  have  been  ironic.  At  that  time,  I  already 
had  been  convicted  of  contempt  and  sentenced  to  jail  until  I  answered  the  ques- 
tions before  the  grand  jury  or  until  the  grand  jury  was  dismissed.  Under  the 
potential  circumstances  of  the  libel  suit,  I  stood  in  jeopardy  of  an  additional  con- 
tempt citation  and  jailing,  because  I  never  would  have  testified  or  given  deposi- 
tions in  such  a  case. 

In  discussing  this  case  with  lawyers,  they  tell  me  that  such  a  suit  would  prob- 
ably be  dismissed  as  "frivolous."  These  are  many  of  the  same  friends  who  told 
me  last  May  that  I  would  never  be  ordered  to  testify  before  the  grand  jury.  I 
do  not  fear  the  law  nearly  as  much  as  I  fear  the  judge.  Once  litigation  begins, 
there  are  no  guarantees  of  the  subsequent  course  of  events.  That  is  why  I  support 
legislation  granting  absolute  immunity  for  newsmen,  in  both  civil  and  criminal 
cases.  Shield  legislation  does  not  preclude  a  person  from  filing  a  defamation  suit 
against  me.  Nor  do  I  believe  that  the  source  of  information  or  other  knowledge 
normally  takes  on  tremendous  weight  in  a  trial  where  the  only  thing  in  con- 
tention is  truth  vs  nontruth. 

If  it  ever  does,  I  believe  the  options  are  fair  enough  to  all  concerned :  I  decide 
to  cooperate  and  possibly  win  the  case ;  or  I  decide  not  to  cooperate  and  lose. 
Either  decision  would  have  its  own  profound  implications  on  both  the  public 
and  myself  as  a  newsman. 

The  proper  legal  shield  would  prevent  such  improper  use  of  the  process. 

Mr.  Kastexmeter.  Next  I  would  like  to  invite  back  to  the  committee 
the  distinguished  Roger  C  Cramton,  Assistant  Attorney  General, 
Office  of  the  Legal  Counsel. 

Mr.  Cramton  has  testified  before  the  subcommittee  before  on  this 
question,  and  has  appeared  before  the  subcommittee  in  other  capaci- 
ties, and  each  time  he  has  done  an  exceptional  job  in  expressing 
cogently  his  point  of  view. 

You  are  most  welcome. 

TESTIMONY  OF  ROGER  C.  CRAMTON,  ASSISTANT  ATTORNEY 
GENERAL,  OFFICE  OF  LEGAL  COUNSEL 

Mr.  Cramton.  Thank  you,  Mr.  Chairman,  for  that  welcome. 

I  am  pleased  to  have  the  opportunity  to  supplement  the  testimony 
which  I  presented  to  this  subcommittee  during  its  hearings  last  fall 
on  proposed  legislation  to  establish  a  testimonial  privilege  for 
newsmen. 

I  notice,  however,  that  the  subcommittee  has  changed  considerably 
in  composition  in  the  meantime.  Nevertheless,  I  will  not  repeat  that 
testimony  at  this  time.  It  is  available  in  the  printed  record  of  the  hear- 
ing last  fall. 

A  new  issue  to  which  my  testimony  last  fall  was  not  addressed  has 
now  been  injected  into  the  discussion:  Whether  Federal  legislation 
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should  create  a  testimonial  privilege  for  newsmen  which,  would  be 
applicable  to  state  as  well  as  Federal  proceedings.  I  will  discuss  this 
issue  today. 

PRIOR   TESTIMONY 

In  my  testimony  last  fall,  I  stated  the  views  of  the  Department  of 
Justice  with  respect  to  proposed  legislation  which  would  be  applicable 
only  to  Federal  proceedings,  with  the  existence  of  a  privilege  in  State 
proceedings  left  to  the  States. 

At  that  time,  the  Department  of  Justice  opposed  legislation  which 
would  create  an  absolute  privilege  for  newsmen  in  Federal  proceed- 
ings on  the  ground  that  it  would  unduly  subordinate  to  the  interests 
of  the  press  the  vital  national  interest  in  vigorous  law  enforcement. 
The  discussion  this  morning  has  already  illustrated  some  of  the  reasons 
why  the  Department  opposes  an  absolute  privilege.  While  the  De- 
partment does  not  oppose  in  principle  the  creation  of  a  qualified  privi- 
lege, I  stated  last  fall  that  the  successful  experience  under  the  Attorney 
General's  "Guidelines  for  Subpenas  to  the  News  Media'*  indicated 
that  Federal  legislation  was  unnecessary  at  that  time. 

In  a  subsequent  letter  and  memoranclum  to  Chairman  Kastenmeier, 
I  detailed  the  Department's  successful  experience  under  the  guide- 
lines, under  which  subpenas  have  been  requested  in  only  13  situations 
and  11  of  these  situations  involved  newsmen  who,  though  willing  to 
testify  or  produce  documents,  preferred  to  follow  the  formal  proce- 
dure for  the  issuance  of  a  subpena. 

Nearly  all  of  these  situations  fall  into  two  categories,  neither  of 
which  involve  confidential  sources  of  information.  These  categories 
are  photos  or  recordings  of  alleged  criminal  events,  and  secondly, 
unsolicited  admissions  of  guilt  received  by  news  organizations. 

I  ask  that  a  copy  of  that  letter  and  memorandum  dated  October  5, 
1972,  be  included  in  the  record  at  this  time. 

]Mr.  Kastenmeier.  Without  objection  that  letter  and  the  memoran- 
dum will  be  included. 

[The  documents  referred  to  are  at  p.  578] 

Mr.  Cramton.  The  President  and  the  Attorney  General  have  on 
many  occasions  emphasized  their  firm  commitment  to  the  preserva- 
tion and  encouragement  of  a  free  and  vigorous  press. 

The  President,  in  a  letter  of  November  4,  1972,  to  Mr.  Eobert  Fich- 
enberg,  chairman  of  the  Freedom  of  Information  Committee  of  the 
American  Society  of  Newspaper  Editors,  stated  his  willingness  to  re- 
consider his  position  on  the  need  for  Federal  legislation  "should  it 
ever  become  apparent  that  the  Federal  guidelines  fail  to  maintain  a 
proper  balance  between  the  newsman's  privileges  and  his  responsibil- 
ities of  citizenship  *  *  *." 

FEDERAL  LEGISLATION  GOVERNING  STATE  PROCEEDINGS 

With  this  brief  background,  let  me  turn  to  the  issue  on  which  the 
subcommittee  has  asked  for  the  views  of  the  Department  of  Justice : 
Should  Congress  legislate  a  testimonial  privilege  for  newsmen  which 
would  be  binding  on  State  legislatures,  courts  and  administrative 
liodies? 

We  believe  that  a  resounding  "No"  is  the  only  possible  response  to 
tliis  question  if  the  States  are  to  remain  viable  units  of  o-overnment. 
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There  is  no  principle  that  is  more  important  than  that  government 
should  remain  close  to  the  people  and  that  the  dispersion  of  power  in 
our  federal  system  is  one  of  the  great  safeguards  of  the  liberties  of  a 
free  people. 

It  would  be  terribly  unwise  as  a  matter  of  policy,  and  stretch  the 
Constitution  to  the  outer  margins  of  its  provisions,  for  Congress  to 
strait] acket  the  50  States  with  legislation  that  would  govern  the  avail- 
ability of  information  in  proceedings  before  State  courts,  legislatures, 
and  administrative  bodies. 

It  can,  of  course,  be  argued  that  Federal  legislation  regulating  the 
powers  of  compulsory  process  by  States  over  newsmen  has  the  ad- 
vantage of  uniformity.  In  our  view,  however,  whatever  advantage 
there  may  be  in  uniformity  is  far  outweighed  by  fundamental  con- 
siderations of  federalism. 

The  very  nature  of  our  constitutional  structure  presupposes  a  Fed- 
eral-State dichotomy.  Attempts  by  Congress  to  legislate  identical 
Federal  and  State  procedures  in  the  area  of  testimonial  privilege 
would  be  a  serious  incursion  on  the  legislative  and  judicial  competence 
of  the  States. 

The  President  has  repeatedly  stressed  the  importance  of  leaving  to 
the  States  those  matters  of  constitutional  government  which  appro- 
priately belong  to  them.  Traditionally,  judicial,  administrative,  and 
legislative  procedures  of  State  government  have  been  left  to  the  States 
to  regulate  as  they  choose,  subject  onlv  to  the  constraints  imposed  by 
the  Bill  of  Eights. 

No  aspect  of  State  government  is  more  appropriately  left  to  State 
determination.  As  Justice  Brandeis  observed : 

It  is  one  of  the  happy  incidents  of  the  federal  system  that  a  single  courageous 
State  may,  if  its  citizens  choose,  serve  as  a  laboratory  *  *  *. 

Indeed,  a  ninnber  of  States  have  done  just  this  in  the  area  of  news- 
men's privilege. 

It  must  be  remembered  the  newsmen's  privilege  is  essentially  a 
question  of  evidentiary  procedure.  To  our  knowledge.  Congress  has 
never  attempted  to  legislate  general  rides  of  civil  or  criminal  proce- 
dure, or  general  rules  of  evidence,  for  the  States,  nor  has  it  attempted 
to  impose  Federal  administrative  procedures  on  State  government. 
Such  matters  have  traditionally  and  properly  been  left  to  the  in- 
dividual State. 

It  is  true  that  many  States  have  used  Federal  models  in  formulating 
their  own  procedures,  particularly  the  Federal  Rules  of  Civil  and 
Criminal  Procedure.  In  such  cases,  however,  the  States  have  always 
adopted  the  Federal  model  of  their  own  volition  and  have  been  free  to 
make  changes  consistent  with  local  practice  and  local  conditions.  A 
Federal  statute  forcibly  imposing  a  testimonial  privilege  on  the 
States  is  a  far  cry  from  this  tradition  and  would  bind  all  States  to 
a  set  form,  regardless  of  their  differences  and  desires. 

As  a  practical  matter,  a  Federal  statute  mandating  a  particular  form 
of  newsmen's  privilege  for  the  States  might  cause  serious  problems  of 
administration.  There  is,  and  should  be,  considerable  diversity  among 
the  States  with  respect  to  procedures.  A  Federal  statute  must  either 
attempt  to  deal  with  this  diversity — and  become  cumbersome  and  con- 
fusing in  the  process — or  impose  a  single  rigid  rule,  oblivious  to  the 
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idiosyncracies  of  procedure  in  the  individual  States  For  example, 
a  statute  would  need  to  take  account  of  the  fact  that  some  States 
utilize  grand  juries  as  the  basic  device  for  determining  whether  a 
criminal  proceeding  should  be  initiated,  while  others  use  various  sub- 
stitute devices  or  a  combination  of  the  grand  jury  and  other  devices. 
A  statutory  reference  to  grand  jury  proceedings  would  omit  other 
situations  which  may  be  functionally  identical,  while,  on  the  other 
hand,  all-inclusive  language  runs  the  risk  of  being  applied  in  un- 
inteded  situations. 

Difficulty  would  be  encountered  in  enumerating  all  the  possible  gov- 
ernmental bodies  before  which  the  privileges  may  be  invoked,  includ- 
ing special  ad  hoc  investigative  committees  which  States  may  set  up 
from  time  to  time,  unless  the  language  was  all-inclusive  or  the  inter- 
pretation of  its  application  was  left  to  the  States,  thus  risking  the 
diversity  that  such  legislation  is  apparently  designed  to  prevent. 

Legislation  imposing  a  testimonial  privilege  on  the  States  is  likely 
also  to  pose  problems  of  comity  between  Federal  and  State  courts  and 
to  strain  their  delicate  interrelationship.  Questions  are  bound  to  arise 
concei'ning  the  role  of  the  Fedei*al  courts  in  supervising  the  adminis- 
tration and  enforcement  of  the  privilege  by  the  States. 

Do  proceedings  in  State  courts  involving  newsmen's  privilege  raise 
a  question  of  a  federally  protected  civil  right  that  warrants  removal 
of  the  case  to  a  Federal  court  ? 

Can  a  Federal  court  enjoin  a  State  judicial  or  legislative  proceed- 
ing involving  newsmen's  privilege,  or  quash  a  State  subpena  ? 

If  the  protection  of  a  newsmen's  privilege  is  premised  on  a  consti- 
tutional right  as  defined  by  Congress,  is  a  State  judge  or  legislator 
civilly  liable  under  Federal  law  for  deprivation  of  a  civil  right  under 
color  of  law  when  he  issues  a  subpena  to  a  newsman?  Such  questions 
are  inevitably  raised  by  legislation  in  this  area. 

In  this  particular  area  of  newsmen's  privilege.  Federal  legislation, 
of  necessity,  also  raises  the  question  of  preemption  of  State  law.  While 
it  is  clear  that  Federal  legislation  would  supersede  inconsistent  State 
laws,  it  is  not  clear  whether  Federal  legislation  creating  a  qualified 
privilege  would  prevent  a  State  from  providing  additional  protection 
to  newsmen.  Would  States  be  foreclosed  from  extending  such  a  priv- 
ilege beyond  the  terms  of  the  Federal  statute  ?  I  think  that  is  a  funda- 
mental question,  indeed. 

These  problems  and  questions  are  inherent  in  any  attempt  by  the 
Congress  to  enact  rules  of  procedure  for  the  States  and  illustrate  the 
wisdom  of  the  tradition  of  leaving  States  free  to  establish  and  alter 
their  own  procedures.  Nearly  one-half  of  the  States  have  enacted 
"shield"  laws  of  one  type  or  another.  The  commissioners  on  uniform 
State  laws  are  completing  work  on  model  legislation  in  this  area. 
Movement  is  miderway  in  many  States  to  amend  or  adopt  newsmen's 
privilege  statutes.  These  efforts  should  not  be  foreclosed  by  the  Fed- 
eral Government  arrogating  to  itself  the  formulation  of  State  policy 
on  this  subject. 

CONSTITUTIONAL   QUESTIONS 

If  the  Congress,  despite  the  tradition  and  the  practical  considera- 
tions underlying  it,  should  nevertheless  determine  to  impose  such  a 
testimonial  privilege  on  the  States,  it  must  find  some  constitutional 
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basis  on  which  to  premise  such  legislation.  This  poses  difficulties  since 
such  legislation  would  be  at  the  very  margins  of  the  legislative  au- 
thority of  Congress  under  article  I  of  the  Constitution. 

One  arg-uable  premise  might  be  the  commerce  clause — article  I,  sec- 
tion 8,  clause  3.  The  news  media,  it  might  be  said,  are  instrumentalities 
of  interstate  cormnerce;  Congress  can  prevent  States  from  imposing 
unreasonable  burdens  on  the  instrumentalities  of  commerce;  State 
subpenas  of  newsmen  are  an  unreasonable  burden;  and,  therefore, 
Congress  can  regulate  State  subpenas  of  newsmen.  On  close  examina- 
tion, however,  this  logic  falters. 

It  is  true  that  in  the  context  of  regulating  the  media  itself,  the  Su- 
preme Court  has  held  the  media  to  be  an  instrumentality  of  commerce. 
This  alone  does  not  warrant  the  assumption  that  Congress  can  there- 
fore regulate  State  courts  and  State  legislatures  with  respect  to  the 
media.  Only  if  the  courts  and  legislatures  impose  an  unreasonable 
burden  on  the  media  would  a  protection  of  commerce  argument  be 
warranted.  As  in  so  many  cases,  this  determination  requires  a  balanc- 
ing of  interests. 

A  State  legislature,  like  the  Congress,  has  a  fundamental  right  to 
acquire  the  necessary  information  on  which  to  base  its  legislative  judg- 
ments. A  State  court,  like  a  Federal  court,  can  compel  information 
necessary  to  its  adjudicatory  functions. 

Is  the  protection  of  newsmen  from  disclosure  of  information  and 
sources  so  important  to  the  Federal  interest  in  protecting  interstate 
commerce  as  to  justify  a  Federal  limitation  on  these  fundamental  State 
powers  ?  In  rejecting  the  claim  "that  the  burden  on  news  gathering  re- 
sulting from  compelling  reporters  to  disclose  confidential  information 
outweighs  any  public  interest  in  obtaining  the  information"  the  Su- 
preme Court  has  suggested  that  it  is  not.  Branzhurg  v.  Hayes  (408 
U.S.  665, 681  (1972)). 

Before  Congress,  on  the  basis  of  the  commerce  clause,  can  restrict 
the  subpena  power  of  State  courts  and  legislatures,  it  must  make  a 
determination  that  the  issuance  of  subpenas  is  such  a  grave  burden 
on  interstate  commerce  as  to  necessitate  the  restriction  on  the  States. 
We  question  whether  the  facts  will  support  such  a  determination. 

If  Federal  legislation  premised  on  the  commerce  clause  is  subject  to 
question,  it  might  be  argued  that  such  legislation  could  be  premised 
on  section  5  of  the  14th  amendment  as  implementing  the  due  process 
or  privileges  and  immunities  protections  of  that  amendment. 

While  Katzenlach  v.  Morgan  (384  U.S.  641,  651  (1966)),  suggests 
that  the  power  of  Congress  to  implement  the  14th  amendment  is  very 
broad,  Oregon  v.  MitcheU,^  (400  U.S.  112  (1970)),  indicates  that  it 
is  not  unlimited.  The  question  is  whether  it  is  broad  enough  to  justify 
a  congressional  declaration  of  newsmen's  privilege  in  derogation  of 
the  authority  of  State  courts  and  legislatures. 

T^Hiile  the  Branzhurg  case  held  that  the  first  amendment  does  not 
grant  the  newsman  an  absolute  privilege  to  hold  information  confi- 
dential as  against  a  lawful  subpena,  the  Court  had  no  occasion  to 
reach  the  question  of  the  Federal  authority  to  impose  a  statutory 
privilege  upon  the  States  as  an  "implementation"  of  the  14th  amend- 
ment. 

It  is  noteworthy,  however,  that  when  the  Court  spoke  of  the  author- 
ity of  Congress  to  accomplish  by  legislation  what  it  declined  to  do  as 
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a  matter  of  constitutional  interpretation,  it  premised  the  remarks  with 
the  words,  "at  the  Federal  level"  (408  U.S.  706).  The  Court  also 
noted  that  it  is  "powerless"  to  bar  State  legislatures  from  recognizing 
such  a  privilege  by  statute.  Id.  If  the  Supreme  Court  has  no  power 
to  tell  a  State  that  it  cannot  recognize  newsmen's  privilege,  has  the 
Congress  power  to  tell  a  State  that  it  must  ? 

Congress  should  not  fall  into  the  liabit  of  treating  the  news  media 
as  just  another  business,  and  therefore  subject  to  legislation  which, 
however  well  intended  in  origin,  may  become  a  species  of  regulation. 
The  press  should  remain  distant  from  Government  as  part  of  its  first 
amendment  independence.  The  less  Congress  legislates  with  respect 
to  the  press,  the  greater  the  independence  of  the  press  will  be. 

These  are  fundamental  considerations  bearing  upon  our  whole  con- 
cept of  federalism  and  our  basic  freedoms.  Congress  should  weigh 
carefully  both  the  constitutional  and  practical  questions  before  depart- 
ing from  our  traditional  reluctance  to  interfere  in  the  procedures  of 
State  courts  and  legislatures.  The  Department  of  Justice  believes  that, 
if  any  Federal  legislation  is  to  be  enacted  on  the  subject,  it  should  be 
confined  to  Federal  proceedings. 

Thank  you. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Cramton.  I  take  it  that  your 
thesis  is  that  while  you  do  not  actually  contend  that  Congress  camiot 
constitutionally  enact  the  privilege,  you  do  raise  some  serious  questions 
both  legal  and  basically  as  a  policy  question  ? 

Mr.  Cramton.  That  is  correct.  The  primary  argument  is  one  of 
policy.  The  secondary  argument  is  that  any  legislation  would  raise  a 
novel  constitutional  question  and,  though  it  might  ultimately  be  up- 
held by  the  Supreme  Court,  there  is  a  sufficiently  serious  question  so 
that  Congress  itself  should  meditate  about  the  constitutional  problem. 

Mr.  Kastenmeier.  We  cannot  but  agree,  however,  that  in  1973  that 
communication  and  dissemination  of  information  as  news  is  more  than 
ever  before  interstate  in  character. 

Would  you  not  agree  ? 

Mr.  Cramton.  There  is  no  question  that  the  regulation  of  broadcast- 
ing is  proper  and  that  Congress  can  deal  with  the  business  of  dis- 
seminating news  in  a  manner  consistent  with  the  Constitution.  The 
question  is  not  just  one  of  whether  the  news  business  is  part  of  inter- 
state commerce,  which  it  is.  The  question  is  whether  under  the  guise 
of  dealing  with  newsmen's  privilege,  Congress  can  control  evidentiary 
matters  in  State  courts  and  legislative  and  administrative  bodies. 

That  is  a  situation  in  which  a  greater  finding  of  burden  on  interstate 
commerce,  involving  a  balancing  of  the  State  interest  in  controlling 
procedure  and  evidence  in  State  proceedings  has  to  be  weighed  against 
the  burden  these  rules  place  on  free  flow  of  information  to  the  public. 

Mr.  Kastenmeier.  In  res]')onse  to  that,  a  witness  on  Monday  sug- 
gested that  the  Congress  ought  to  enact  legislation  which  would  reach 
State  proceedings.  He  would  contemplate,  in  anticipation  of  one  of 
your  objections,  that  the  States  could  enact  more  precisely  legislation 
beyond  the  reach  of  the  Federal  act  which  would  be  somewhat  more 
general. 

Mr.  Cramton.  That  would  be  the  case  only  if  Congress  dealt  with 
that  point  in  the  legislation  and  allowed  the  States  specifically  to 
go  beyond  the  Federal  requirements. 
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Otherwise,  you  have  the  question  of  Federal  preemption  wliich 
would  be  left  open  to  the  courts  for  litigation.  Did  Congress  attempt  to 
balance  once  and  for  all  the  State  interest  of  disclosure  in  certain  types 
of  proceedings  as  against  the  interests  of  newsmen  in  nondisclosure  ? 
If  Congress  did  and  that  was  its  intention,  then  any  State  would  be 
barred  not  only  from  not  going  as  far,  but  surely  from  going  further. 

Congress,  of  course,  could  deal  with  that  question  in  the  statute  and 
authorize  a  State  to  enact  a  broader  protection  for  newsmen. 

Mr.  Kastenmeier.  If,  indeed,  the  Congress  did  undertake  to  write 
a  bill  in  this  area,  would  the  Department  be  prepared  to  submit  draft 
legislation  which  would  be  unobjectionable  to  it,  even  though  it  main- 
tains primarily  that  such  legislation  is  unneeded  ? 

Mr.  Cramton.  The  Department  of  Justice  will  comment  on  pro- 
posed legislation  before  the  Congress  if  this  committee  or  the  Senate 
committees  request  its  comments.  Any  comments  may  well  suggest 
certain  drafting  changes  and  improvements. 

I  am  not  now  in  a  position  to  answer  the  question  whether  or  not 
the  Department  would  provide  an  alternative  draft  for  your  con- 
sideration. As  you  know,  we  have  an  executive  branch  of  the  Federal 
Government  and  proposed  legislation  has  to  be  submitted  to  and 
cleared  by  the  Office  of  Management  and  Budget  as  well  as  being 
cleared  by  other  people  including  the  Attorney  General. 

All  I  can  say  is  that  if  you  desire  an  alternative  model  from  the 
Department  of  Justice,  you  should  request  it.  I  assume  the  Depart- 
ment and  the  administration  will  give  it  careful  consideration. 

Mr.  Kastenmeier.  What  is  your  position  with  reference  to  the 
States  enacting  qualified  privilege  legislation  in  this  area  ? 

Mr.  Cr.\mton.  First,  I  think  it  would  be  appropriate  for  any  State 
Attorney  General  to  adopt  for  himself — and  to  govern  State  prosecu- 
tors to  the  extent  it  is  in  the  power  of  a  State  Attorney  General  to  do 
so — principles  or  guidelines  that  resemble  the  guidelines  adopted  for 
Federal  prosecutors  by  the  Attorney  General  of  the  United  States. 

Over  and  beyond  that,  I  think  the  question  of  whether  or  not  a  State 
legislature  should  create  a  testimonial  privilege  for  newsmen  for  its 
own  State  court  or  legislative  proceedings  is  a  question  for  the  com- 
petence and  discretion  of  that  legislature. 

The  State  legislature  knows  the  local  scene.  It  is  in  a  position  to 
judge  whether  there  have  been  abuses  on  the  part  of  prosecutoi'S  or 
judges  in  particular  cases.  It  is  in  a  position  to  make  a  judgment  of 
how  broad  the  legislation  should  be  and  what  exceptions  there  ought 
to  be  to  it. 

I  don't  think  the  Federal  Government,  and  that  includes  me  as  a 
representative  of  the  Department  of  Justice,  should  attempt  to  pre- 
scribe for  the  States  what  they  ought  to  do. 

Mr.  Kastenmeier.  Do  you  believe  there  is  any  connection  between 
the  Supreme  Court's  decisions  and  the  state  of  the  law  as  left  in  June 
of  last  year  and  the  number  of  imprisonments  of  newsmen  that  have 
occurred  in  the  intervening  6  or  8  months?  Do  you  tliink  there  is  any 
connection  ? 

Mr.  Cramton.  The  situation  was  moving  toward  a  confrontation 
between  Government  and  the  media  long  prior  to  the  Supreme  Court 
decision  last  June  in  the  Branzburg  case. 
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I  think  we  would  have  had  situations  of  this  kind  in  any  event. 
The  Supreme  Court  decision  in  Branzburg  did  have  the  effect  of  mak- 
ing the  media  very  self-conscious  about  this  issue.  I  think  they  pushed 
it  harder  and  did  not  cooperate  with  public  authorities  in  lots  of 
situations  where  previously  they  would. 

The  number  of  instances  of  actual  conflict,  I  might  add,  has  been  ex- 
tremely small.  All  of  them  have  involved  State  courts  and  State 
proceedings,  not  the  Federal  Government,  with  the  one  exception  of 
Professor  Popkin,  who  is  a  scholar  and  not  a  newsman. 

Moreover,  most  of  the  cases  do  not  involve  the  question  of  confiden-  | 
tial  sources.  That  is  one  thing  that  ought  to  be  borne  in  mind.  Most  of 
the  instances  which  have  arisen  in  which  newsmen's  testimony  has 
been  sought  do  not  involve  an  attempt  to  get  at  confidential  sources. 

Mr.  Kastenmeier.  To  the  extent  that  they  have  or  will,  do  you  still 
feel  that  the  best  way  to  get  at  the  situation  is  through  guidelines, 
either  by  State  or  Federal  authorities,  rather  than  by  an  act  of  law? 

Mr.  Cramton.  The  Department's  position  at  the  moment  remains 
the  same  as  it  was  last  fall.  I  think  it  is  fair  to  say  that  the  Department 
is  relatively  open-minded  on  this  issue. 

We  have  stated  that  we  agree  in  principle  with  the  qualified  privilege 
notion,  but  we  think  it  is  unnecessary  to  embody  it  in  legislation.  That 
is  obviously  a  position  that  might  move  from  adamant  opposition  to 
any  legislation  to  support  of  a  carefully  drafted  qualified  privilege. 

Whether  that  will  occur  or  not,  I  am  not  in  a  position  to  say. 

Mr.  Kastenmeier.  The  Department  must  be  aware,  and  you  as  well, 
that  the  news  media  in  this  country,  newspapers,  those  who  work  for 
newspapers,  those  who  are  sensitive  to  this  general  subject,  are  deeply 
concerned  and  have  made  a  considerable  effort  to  express  themselves 
and  reach  other  people. 

How  do  you  rationalize  this  ?  Do  you  think  that  they  are  overreacting 
or  ill  advised  ? 

Mr.  Cramton.  I  think  there  is  a  tendency  of  any  institution  to  be 
predominantly  interested  in  its  own  problems.  I  would  point  out  that 
the  press,  of  all  interest  groups  in  our  society,  is  in  the  best  position 
to  protect  itself.  They  are  extremely  articulate.  They  are  powerful. 
They  get  into  every  home  in  a  variety  of  forms  every  day.  They  are 
not  m  the  same  position  as  migrant  workers,  the  poor,  or  unorganized 
social  groups  for  whom  legislatures  may  have  to  step  in  because  no- 
body else  is  looking  after  them. 

The  news  media  are  probably  the  most  powerful  group  in  society 
because  every  Congressman  has  a  variety  of  broadcasters,  newspaper- 
men and  reporters  in  his  district,  and  he  is  enormously  concerned 
about  their  attitude  toward  him.  It  is  not  surprising  that  Congressmen 
are  concerned  about  newsmen's  privilege  since  the  press  is  so  much 
concerned  about  it. 

This,  of  course,  does  not  suggest  whether  you  should  enact  legisla- 
tion or  not.  It  suggests  only  that  this  issue  probably  gets  more 
attention  in  the  media  with  relation  to  its  societal  importance  than 
any  other  issue  I  can  think  of.  There  are  a  lot  of  issues  that  I  consider 
more  important  which  do  not  get  nearly  as  much  attention  in  the 
press. 

Mr.  Kastenmeier.  I  wonder.  I  think  that  while  the  press  is  a  power- 
ful institution  indeed,  on  the  other  hand  a  case  can  be  made  that  they 
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are  susceptible  of  intimidation  by  Government,  that  they  know  of 
cases  where  newsmen  have  spent  days  or  weeks  in  jail  and  that  as  a 
matter  of  common  event  they  are  called  upon  by  literally  unknown 
agents  of  the  Federal  Government  to  cooperate  in  certain  cases. 
Whether  or  not  this  constitutes  harassment  or  intimidation  it  does 
exist  in  this  land. 

I  suspect  that  powerful  as  they  may  be  collectively,  that  they  are  as 
any  other  group  susceptible  to  the  power  of  the  Government  and 
sometimes  some  unwonted  results  may  obtain. 

I  yield  to  the  gentleman  from  Illinois. 

Mr.  Cramton.  May  I  continue  on  that  ? 

Mr.  Kastenmeier.  Yes. 

Mr.  Cramton.  It  is  true  that  there  have  been  a  small  nimiber  of 
situations  in  which  newsmen  have  been  compelled  to  testify.  All  of 
those  arose  out  of  the  alleged  commission  of  serious  crimes. 

Most  reporting  and  most  news  and  most  exchanges  of  confidential 
information  and  leaks  from  the  Federal  Government  don't  involve 
criminal  matters.  They  are  in  the  political  and  social  arena. 

I  have  been  on  a  number  of  panels,  including  one  last  night,  in 
which  newsmen  were  taking  the  opposing  position  on  this  issue.  Sev- 
eral times  I  have  asked  them,  "Has  any  officer  of  the  Federal  Govern- 
ment ever  attempted  to  get  information  from  you  ?  Has  a  subpena  ever 
been  requested  from  you  ?  Et  cetera"  ? 

The  answer  was  "No.  It  will  not  happen,  because  I  deal  in  the  politi- 
cal arena  and  not  with  riots,  murders,  narcotics  offenses,  and  other 
criminal  matters." 

It  is  only  a  very  small  portion  of  the  total  news  in  the  newspapers 
that  can  ever  give  rise  to  the  question  of  compulsory  process  to  a  news- 
man. The  proolem  should  be  put  in  perspective. 

Mr.  Kastenmeier.  I  think  that  is  a  problem  of  this  committee,  to 
put  it  in  perspective.  Very  honestly,  I  think  the  Justice  Department 
has  to  be  looked  at  as  also  a  powerful  partv  in  interest  in  the  matter, 
not  as  a  judge  or  some  dispassionate  objective  body. 

I  think  the  subcommittee  should  take  that  into  consideration.  I  yield 
to  the  gentleman  from  Illinois. 

Mr.  Railsback.  I  want  to  thank  Mr.  Cramton  for  his  testimony.  I 
would  like  to  ask  you  about  your  experience.  We  received  a  letter  that 
had  to  do  with  kind  of  a  summary  breakdown  of  actual  cases  involv- 
ing requests  of  the  Attorney  General  to  issue  a  subpena. 

I  notice  that  usually  you  were  able  to  negotiate  an  agreement  with 
the  news  media  involved,  and  many  times  they  were  willing  to  produce, 
for  instance,  records  or  tapes.  I  am  thinking  about  the  George  Wallace 
case  where  apparently  you  wanted  to  get  films  about  the  events  at 
the  shopping  center.  Many  times  they  requested  a  subpena;  is  that 
right? 

Mr.  Cramton.  That  is  correct.  I  think  it  is  part  of  journalistic 
ethics  these  days.  There  is  a  notion  that  one  should  not  ever  be  in  a 
position  of  cooperating  with  Government  and  particularly  with  the 
Department  of  Justice  of  the  Federal  Government. 

It  leads  many  newspapers  or  networks  to  say,  "Yes,  we  will  cooper- 
ate. We  have  the  information  and  we  will  turn  it  over,  but,  in  order 
that  we  not  lose  our  credentials  as  bona  fide  newsmen,  we  prefer  that 
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you  request  it  by  subpena."  So,  we  issue  a  subpena  and  they  give  us 
the  infonnation. 

Mr.  Railsback.  If  we  legislate  a  shield  law  such  as  the  one  which 
has  been  suggested  by  several  House  sponsors,  I  don't  think  there 
would  be  a  legal  right  to  issue  a  subpena. 

At  least  I  think  it  would  be  quashed.  Is  that  right? 

Mr.  Cramton.  That  is  right.  I  think  that  would  raise  problems  for 
the  media  itself.  I  think  an  absolute  privilege  w^ould  put  the  media 
in  that  situation  whenever  there  was  great  public  concern  about  a 
particular  incident. 

Take  the  Jackson  State  shooting  or  the  shooting  of  Governor  Wal- 
lace, for  example.  Under  an  absolute  privilege  the  media  would  either 
appear  to  be  a  volunteer  or  else  be  publicly  criticized  by  a  prosecutor 
who  would  be  in  the  position  of  saying  the  news  media  has  informa- 
tion vital  to  the  proof  of  a  serious  crime :  "We  cannot  request  it  from 
them,  and  they  will  not  voluntarily  provide  it." 

I  think  that  is  a  bad  position  for  them  to  be  in.  If  they  get  a  privi- 
lege, I  think  they  are  much  better  off  with  a  qualified  privilege  from 
their  own  standpoint. 

Mr.  Railsback.  I  would  just  echo  what  was  said  by  our  chairmaji. 
I  hope  if  we  do  come  up  with  legislation  in  the  nature  of  a  qualified 
privilege,  that  we  would  be  able  to  get  the  benefit  of  the  Depart- 
ment of  Justice's  thinking  and  recommendations. 

I  want  to  echo  what  he  said.  I  think  your  response  was  good,  that 
vou  woidd  be  willing  to  comment  and  maybe  recommend  changes.  Is 
that  right? 

Mr.  Cramton.  That  is  right,  to  the  extent  consistent  with  adminis- 
tration policy  and  if  the  Attorney  General  thinks  that  it  is  desirable 
to  do  so.  I  might  volunteer  the  fact  that  since  I  will  be  leaving  the  De- 
partment of  Justice  very  shortly,  if  the  subcommittee  Avants  my 
advice  on  a  personal  capacity  when  I  return  to  being  a  professor  of 
law,  I  would  be  delighted  to  provide  it. 

Mr.  Railsback.  I  am  sure  that  would  be  very  valuable.  Let  me  ask 
you  about  your  concerns  about  legislation  that  would  apply  to  the 
States  as  well  as  to  the  Federal  Government. 

Aside  from  your  policy  feelings  that  it  would  be  unwise  or  that  the 
Department  feels  that  it  would  be  unwise,  what  about  the  argument 
that  was  made  by  the  Bar  Association  of  the  City  of  New  York  ?  Have 
you  had  a  chance  to  read  that  ? 

Mr.  Cramton.  I  did  not  read  the  testimony.  All  I  saw  M^as  a  two- 
paragraph  summary  in  the  New  York  Times. 

Mr.  Railsback.  Skipping  over  the  part  that  deals  with  the  Inter- 
state Commerce  clause  and  goino-  back  to  tlie  14th  amendment,  it  refers 
to  the  case  of  Katzenbach  v.  Morgan,  which  I  know  you  are  familiar 
with. 

It  indicates  that  the  first  amendment  rights  have  always  been  a 
proper  area  of  concern  under  the  due  process  clause  of  the  14th  amend- 
ment. I  am  wondering  if  the  Congress,  in  your  opinion,  could  make 
findings  that  would  be  the  basis  for  some  kind  of  enactment  of  pre- 
emptive law? 

Regardless  of  whether  we  should  or  should  not,  could  we,  constitu- 
tionallv? 
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Mr.  Cramton.  I  think  there  is  a  plausible  argument  that  such  find- 
ings and  the  legislation  they  were  contained  in  would  be  upheld  as  con- 
stitutional by  the  Supreme  Court.  It  would  be  a  novel  question,  and 
it  would  be  at  the  margins  of  the  Congress  authority. 

Let  me  give  you  a  few  examples  that  will  suggest  the  kind  of  prob- 
lem that  I  have  in  mind.  If  Congress  can  create  a  testimonial  privi- 
lege for  newsmen  applicable  to  all  State  proceedings,  it  could  take  the 
new  Federal  rules  of  evidence  and  say  they  will  govern  all  State 
proceedings. 

A  Congress  could  say  that  the  Federal  Administrative  Procedure 
Act  will  be  applicable  in  all  State  administrative  procedures.  Congress 
has  never  attempted  to  do  that.  Wholly  apart  from  constitutionality, 
there  are  great  considerations  of  policy  against  any  such  action. 

Going  back  to  the  constitutional  issue,  the  implementation  of  the 
Bill  of  Rights  through  section  5  of  the  14th  amendment  (which  allows 
Congress  to  implement  the  rights  created  by  the  14th  amendment) 
has  been  confined  thus  far  to  rights  created  by  the  14th  amendment. 
The  leading  case,  Katzenbach  v.  Morgan.,  involved  voting  rights  of  mi- 
norities, which  is  at  the  heart  of  the  intent  of  the  14th  amendment. 

Mr.  Railsback.  It  is  equal  protection.  This  would  not  involve  equal 
protection.  I  take  it  it  would  involve  privilege  and  immunities. 

Mr.  Cramton.  That  is  right.  It  would  be  the  incorporation  of  the 
first  amendment  and  other  parts  of  the  Bill  of  Rights  into  the  14th 
amendment  and,  therefore.  Congress'  power  to  legislate  on  it. 

Ask  yourself  if  Congress  could  implement  the  grand  jury  pro- 
vision m  the  Bill  of  Rights  by  requiring  all  States  to  use  grand 
juries.  Could  Congress  implement  the  new  right  of  privacy  that 
the  Supreme  Court  has  now  found  in  abortion  cases  by  legislating 
with  regard  to  abortion  law  and  everything  having  to  do  with 
privacy  ? 

Could  Congress  implement  the  free  exercise  clause  of  the  first 
amendment  by  legislating  parochial  provisions  ? 

These  are  novel  questions.  They  are  precisely  the  type  of  question 
raised  by  testimonial  privilege  legislation  under  the  14th  amendment. 

Mr.  Railsback.  Thank  you. 

]Mr.  Kastenmeier.  The  gentleman   from   New  Jersej^? 

Mr.  Sandman".  I  only  have  a  couple  of  questions.  I  gather  from 
what  you  say  that  the  protection  that  the  newsman  has  with  regard 
to  not  being  forced  to  disclose  his  source  should  be  protected.  Is  that 
a  fair  statement  ? 

Mr.  Cramtox.  That  is  right.  I  think  the  free  flow  of  confidential 
mformation  is  extremely  vital.  I  think  we  are  getting  a  lot  of  this. 
I  have  never  seen  so  much  investigative  reporting  as  we  have  had 
in  the  last  4  years. 

It  seems  to  me  that  lots  of  confidential  and  private  material  is 
turning  up  in  the  newspapers  every  day.  I  don't  see  that  the  exist- 
ing tension  and  uncertainty  about  what  the  law  is  is  harming  a 
vigorous  and  robust  press.  We  surely  need  a  vigorous  and  robust 
press. 

Mr.  Saxdmax.  You  are  saying  we  should  not,  in  the  Federal  Con- 
gress, enact  laws  for  all  the  States  ? 

]Mr.  Cramtox.  That  is  correct. 
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Mr.  Sandman.  If  we  limit  ourselves  to  only  Federal  jurisdiction, 
is  it  correct  in  stating  that  it  is  your  view  that  as  far  as  we  should 
go  in  this  field  is  for  guidelines  set  by  the  U.S.  Attorney  General 
or  should  we  legislate  something? 

Mr.  Cramion.  It  is  our  view  that  at  present  the  guidelines  are 
working  satisfactorily  and  nothing  more  is  needed  on  the  Federal 
level.  I  do  not  think  that  Congress  will  abuse  its  powers  or  that 
it  has  done  so  in  terms  of  legislative  hearings.  The  problem  has  not 
arisen  at  all  in  connection  with  Federal  administrative  agencies. 

It  is  only  in  connection  with  criminal  defendants  who  are  ex- 
ercising their  sixth  amendment  rights  of  compulsory  process,  in 
civil  cases  such  as  defamation  and  libel,  and  in  the  prosecution  of 
serious  crimes  by  the  Department  of  Justice  in  which  the  Attorney 
General's  guidelines  are  applicable  and  in  which  the  problem 
arises  on  the  Federal  scene. 

I  think  the  evidence  we  have  supplied  as  to  when  the  Attorney 
General  has  requested  subpenas  from  news  media  under  the  guide- 
lines indicates  that  there  are  no  abuses  on  the  part  of  Federal 
prosecutors  at  the  present  time, 

Mr.  Sandman.  You  say  there  are  no  abuses  ? 

Mr.  Cramton.  That  is  right.  There  are  no  abuses  on  the  part  of 
Federal  prosecutors  requesting  subpenas  for  newsmen.  They  are 
requested  only  in  a  few  cases  where  I  think  the  public  would  agree 
the  information  should  be  provided. 

Mr.  Kastenmeier.  The  gentleman  from  Maine? 

Mr.  Cohen.  You  indicated  on  page  6  of  your  testimony  that  if  we 
were  to  draw  general  statutory  language  too  narrrowly,  limiting  to 
grand  juries,  we  then  run  the  risk  if  we  use  general  language  of  limit- 
ing cases.  What  do  you  mean  by  that  ? 

Mr.  Cramton.  The  grand  jury  comes  most  quickly  to  mind.  Some 
States  don't  use  grand  juries  in  prosecuting  or  initiating  charges. 
They  use  magistrates  or  other  devices. 

Mr.  Cohen.  Suppose  we  said  grand  juries  or  other  investigative 
bodies  with  all  inclusive  language? 

Mr.  Cramton.  If  you  do  it  in  a  sweeping,  all-inclusive  manner,  then 
that  problem  is  taken  care  of. 

Mr.  Cohen.  If  the  object  is  to  get  at  governmental  interference, 
it  would  not  be  much  of  a  risk  at  all. 

Mr.  Cramton.  It  could  be  done  by  very  broad  language. 

Mr.  Cohen.  The  other  question  is  this:  I  found  your  argument 
rather  unique  in  the  area  of  first  amendment  rights.  You  suggested 
that  the  Federal  Government  should  not  get  involved  with  regulating 
newspapers  because  any  regulation,  even  though  this  may  bepositive 
right  now,  might  lead  to  further  regulation  which  might  have  untold 
consequences. 

Mr.  Cramton.  I  think  that  is  right.  The  experience  and  trouble  we 
have  had  with  respect  to  regulation  of  broadcasting  support  that 
proposition.  Once  you  get  into  a  licensing  scheme,  you  get  into  a 
situation  in  which  there  are  public  demands  for  the  imposition  of 
responsibility. 

Then  you  have  a  control  system  and  judgments  being  made  about 
whether  or  not  the  newsmen,  or  in  that  case  the  broadcasters,  are 
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behaving  responsibly.  I  think  the  more  the  newsmen  are  subject  to 
legislative  control,  the  more  they  have  regulatory  control,  the  more 
newsmen's  judgments  about  what  they  ought  to  print  and  say  will  be 
second  guessed  by  officials.  That  we  should  not  have,  in  my  opinion. 

Mr.  Cohen.  This  legislation  is  not  regulatory  in  nature,  but  de- 
signed to  give  more  freedom  than  less. 

Mr.  Cramton.  Step  by  step,  it  may  impose  that  responsibility  on 
the  newsmen.  The  question  is,  would  they  successfully  live  up  to  that 
responsibility  at  all  times?  There  might  be  some  abuses  on  the  part 
of  newsmen. 

Then  there  would  be  demands  for  further  legislation  that  would 
impose  responsibility  or  fairness  doctrines  on  newspapers  so  that  they 
would  live  up  to  their  public  responsibilities. 

Step  by  step,  once  you  start  down  a  road,  what  starts  out  as  being 
a  privilege  or  a  favor  to  the  news  industry  can  turn  out  to  be  a  species 
oi  regulation. 

Mr.  Cohen.  There  has  been  some  discussion  and  concern  about  the 
Attorney  General's  regulations,  about  the  changing  personnel  and 
possible  changing  philosophy  of  those  assuming  the  position. 

What  would  be  your  opinion  of  formulating  in  the  new  Federal 
rules  of  evidence,  the  basic  policy  of  the  Attorney  General's  guidelines? 

Mr.  Cramton.  It  would  be  something  of  an  anomaly  to  have  matters 
of  admissibility  of  evidence  in  the  Federal  courts  ruled  on  by  the 
Attorney  General.  I  am  not  sure  how  you  would  fit  the  guidelines  into 
the  rules.  The  Attorney  General's  guidelines  are  meant  to  control  the 
U.S.  attorneys,  not  the  Federal  courts. 

Mr.  Cohen.  I  am  asking  about  casting  the  burden  on  the  Government 
to  come  forth  with  compelling  evidence. 

Mr.  Cramton.  Then  it  is  a  question  of  qualified  privilege  of  putting 
it  into  the  Federal  rules  of  evidence  rather  than  title  18  or  28  of  the 
United  States  Code.  I  think  where  it  ought  to  be  depends  on  how  broad 
it  is. 

If  it  deals  with  criminal  procedure  only,  you  should  put  it  in  title  18. 
If  you  want  it  to  govern  all  judicial  proceedings,  put  it  in  title  28. 

Mr.  Cohen.  Would  you  prefer,  if  it  has  to  be,  to  see  it  in  the  form 
of  a  regulation  for  code  of  evidence  ? 

Mr.  Cramton.  I  think  it  is  much  easier  for  the  Congress  to  do  it  as 
part  of  its  direct  legislative  power  since  there  is  a  very  cumbersome 
process  by  which  we  get  Federal  court  rules.  The  Supreme  Court  has 
a  committee  which  reports  to  the  Court,  and  then  the  Court  reports  to 
Congress. 

If  you  want  a  qualified  privilege,  put  it  in  the  United  States  Code 
rather  than  monkey  around  with  that  more  cumbersome  process. 

Mr.  Kastenmeier.  The  gentleman  from  Iowa  ? 

Mr.  Mezvinsky.  I  was  very  intrigued  by  the  argument  which  says 
to  me  we  are  getting  involved  in  evidence.  Aren't  we  really  talking 
about  a  constitutional  right  that  comes  out  of  the  first  amendment? 
Why  are  we  getting  involved  with  the  evidence  provision  when  really 
the  whole  newsman  privilege  comes  out  of  constitutional  rights  ? 

I  think  that  as  you  say  here  on  page  4,  "Newsmen's  privilege  is 
essentially  a  question  of  evidentiary  procedure."  I  think  the  reason  we 
are  here  is  that  we  feel,  as  I  do  personally,  that  it  is  a  question  of  a 
constitutional  right. 
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Mr.  Cramton.  That  is  the  claim  of  the  newsmen.  That  is  the  claim 
that  was  rejected  in  the  Branzburg  case.  It  is  true  that  because  it  has 
1st  amendment  implications,  which  clearly  it  does,  there  is  a  basis  for 
arguing  that  since  the  Congress  has  legislative  power  to  implement 
the  14th,  therefore,  it  could  implement  the  first  by  dealing  with  the 
question  of  newsmen's  privilege  in  State  courts. 

I  think  it  is  still  a  matter  of  evidentiary  privilege,  just  as  attorney- 
client  privilege  is  a  matter  of  evidence.  If  they  were  not  part  of  evi- 
dentiary privilege,  they  could  not  be  included  in  the  proposed  Federal 
rules  of  evidence. 

The  rules  must  deal  with  matters  of  procedure.  The  Supreme  Court 
has  power  to  deal  only  with  matters  of  procedure.  If  these  privileges 
involved  substantive  rights,  they  could  not  be  dealt  with  in  the  Federal 
rules  of  evidence. 

Mr.  Mezvinsky.  You  say  they  are  proposed  by  the  Bill  of  Eights. 
Didn't  our  Founding  Fathers  go  through  that  whole  history  regarding 
the  Bill  of  Rights?  You  point  out  clearly  that  it  is  contained  bv  that 
Bill  of  Rights. 

Mr.  Cramton.  That  is  correct. 

Mr.  Mezvinsky.  You  have  indicated  the  press  has  come  forward  to 
a  great  extent  in  the  past.  Has  justice  been  impeded  by  the  newsmen's 
privilege  and  if  so,  where  and  when  ? 

Mr.  Cramton.  Surely  a  lot  of  grand  jury  investigations  have  been 
slowed  down  or  interrupted  by  the  difficulty  of  getting  a  news  media 
or  news  organization  to  supply  information  and  testimony. 

That  has  happened,  I  think,  on  a  number  of  occasions  both  on  the 
Federal  level  and  on  the  State  level.  The  search  for  truth  has  also 
been  impeded,  I  would  say,  because  any  prosecutor  who  has  his  head  on 
his  shoulders  is  not  going  to  tackle  the  press  these  days  when  tlie  press 
is  in  such  a  defensive  and  antagonistic  mood. 

Doing  so  is  just  going  to  get  the  prosecutor  a  lot  of  adverse  publicity 
and  have  all  the  broadcasters  on  his  back.  If  he  is  a  political  type,  as 
inost  prosecutors  are,  and  has  to  run  for  office,  he  is  going  to  be  respon- 
sive to  those  pressures. 

There  may  be  many  cases  where  newsmen  have  information  about 
serious  crimes,  and  in  which  that  information  cannot  be  gotten  from 
other  sources,  in  which  prosecutors  decline  to  attempt  to  get  newsmen 
to  testify  because  they  are  afraid  of  the  media  response. 

Mr.  Mezvixsky.  You  are  saying  that  the  newsmen  are  better  investi- 
gators than  the  FBI,  is  that  right? 

Mr.  Cramton.  No;  I  am  not  saying  that  they  are  better  or  worse. 
They  have  sources  of  information  which  no  public  authority  or  police 
official  will  ever  have. 

^  Mr.  Mezvinsky.  Don't  you  think  that  if  you  try  to  infringe  this 
right  those  sources  will  dry  up,  the  public's  right  to  know  will  be 
questioned  and  we  will  not  have  that  information  ? 

Mr.  Cramton.  I  very  much  agree  with  you  that  no  pi-osecutor  should 
use  the  press  as  an  investigative  arm  of  government.  They  should  have 
their  own  investigators  and  they  should  use  their  own  investigative 
techniques. 

It  is  only  in  the  situation  in  which  vital  information  about  an  impor- 
tant crime  is  not  available  from  any  other  source,  and  all  the  other 
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sources  have  been  tried  that  society  is  justified  in  getting  the  informa- 
tion from  a  newsman. 

Usually,  that  will  be  a  situation  not  involving  a  confidential  source. 
Usually,  it  is  going  to  be  a  photograph  of  a  criminal  event,  or  the  like. 

Mr.  Kastenmeier.  The  gentleman  from  California  ? 

Mr.  Danielson.  You  have  sort  of  chilled  me  a  little  bit  on  one  thing 
here.  We  have  heard  a  lot  lately  about  the  chilling  effect  of  disclos- 
ing sources.  I  am  in  favor  of  preempting  the  State  law. 

I  thank  you  for  bringing  to  my  mind  the  fact  that  if  we  were  to  do 
so,  we  would  almost  have  to  do  it  through  the  commerce  clause  or 
the  last  clause  of  the  14th  amendment. 

What  frightens  me  is  that  if  we  can  use  those  provisions  to  provide 
a  preemptive  privilege,  we  start  with  the  premise  that  Congress  has 
the  power  to  regulate  with  respect  to  privilege  and  the  press  and 
obviously  if  we  can  regulate  in  favor  of  the  press,  we  can  regulate 
against  the  press. 

I  would  hate  to  see  that  come  into  being,  so  I  think  you  discouraged 
my  interest  in  preempting.  I  think  we  are  back  now  to  a  rule  of 
evidence.  If  we  put  out  a  bill,  I  think  as  far  as  I  am  concerned  it 
should  be  a  rule  of  evidence. 

I  would  like  your  comments  on  whether  you  feel  there  should  be 
some  kind  of  a  waiver  provision  for  a  privilege  and  who  should  exer- 
cise it. 

Mr.  Cr-\xston.  I  think  there  should  be  a  waiver  provision.  There 
is  a  question  of  whose  privilege  it  is,  the  source's  or  the  newsman's.  If 
you  follow  the  analogy  to  the  attorney-client  privilege,  it  is  the 
client's  privilege  which  is  limited  in  nature  and  does  not  apply  to 
prospective  crimes.  If  you  carried  that  analogy  over,  it  would  be  the 
source  of  information  who  would  have  the  control,  and  he  would  be 
the  one  who  could  waive. 

The  news  industry  wants  a  newsmen's  privilege.  They  want  to  be 
able  to  reveal  the  source  if  they  want  to,  and  to  conceal  it  if  they 
want  to.  No  one  who  transmits  information  to  a  newsman  can  ever  be 
assured  that  the  newsman  will  not  find  it  in  his  interest  to  reveal  the 
source. 

Mr.  Danielson.  May  I  interrupt  you  there  ?  This  is  something  that 
is  in  the  back  of  my  mind.  What  I  am  trying  to  do  is  to  protect  a 
newsman's  access  to  information  which  he  receives  confidentially  in 
the  scope  of  his  work  as  a  newsman. 

If  the  source  of  information  has  no  control  over  the  disclosure,  how 
does  he  ever  know  that  the  newsman  will  or  will  not  reveal  the 
source  ? 

IVIr.  CRAMTOisr.  He  does  not  and  could  not. 

Mr.  Danielson.  The  confidential  source  would  really  not  be  very 
confidential  if  the  newsman  alone  had  the  right  to  reveal  the  identity. 
I  mean,  in  his  discretion  he  might  be  willing  to  say,  "Well,  I  know 
who  killed  cock  robin"  and,  therefore,  the  confidentiality  would  be 
good  and  the  source  of  information  would  dry  up. 

This  leads  to  a  different  thing.  There  was  a  case  recently,  and  I 
think  the  case  has  been  disposed  of  so  I  think  it  is  proper  to  comment 
on  it,  that  involved  the  Watergate  in  which  a  reporter  from  one  of 
my  papers,  the  LA  Times,  received  some  information  from  a  pei-son 
who  gave  him  some  taped  recordings. 
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Thereafter,  this  was  at  least  a  partial  disclosure.  The  source  of  the 
information  was  identified.  It  is  John  Smith  or  something  who  had 
given  him  the  information.  Suppose  that  person — and  mayl^e  he  did — 
said  "I  waive  any  privilege.  I  will  no  longer  exercise  any  privilege 
here.  I  don't  care  if  it  is  confidential  or  not."  Do  you  feel  then  that 
the  press  should  be  willing  or  able  to  withhold  disclosing  the  entire 
story  where  the  source  himself  says  I  am  the  source  and  I  no  longer 
care,  go  ahead.  Give  us  your  comments  on  that. 
_  Mr.  Cramton".  I  don't  have  any  strong  feeling-s.  I  think,  as  a  prac- 
tical matter,  that  all  the  political  support  is  for  a  privilege  that  is 
for  the  newsmen  and  not  for  the  newsmen's  sources. 

There  is  little  liklihood  of  any  legislation  being  enacted  that  give 
a  privilege  to  the  newsman's  souice.  The  question  is  whether  you  are 
going  to  give  the  newsman  a  privilege  and  whether  you  are  going  to 
limit  it  to  the  situation  in  which  information  is  transmitted  in  con- 
fidence from  a  source  as  against  the  witnessing  of  events  and  record- 
ings of  crimes  and  the  like.  Two  fundamental  questions  are  whether 
the  privilege  will  be  applicable  to  other  kinds  of  information  which 
newsmen  have  and  also  whether  or  not  you  are  going  to  say  that  the 
privilege  is  waived  if  the  identity  of  the  source  is  revealed  by  the 
newsman,  as  it  was  clearly  in  the  Los  Angeles  Times  incident  that 
grew  out  of  the  Watergate  case. 

Mr.  Danielson.  Thank  you. 

Mr.  Kastenmeier.  I  have  just  one  last  question.  In  your  colloquy 
with  the  gentleman  from  Iowa,  did  I  understand  you  to  say  that  the 
proposed  rules  of  evidence  deal  with  this  privilege  ? 

Mr.  Cramton.  They  deal  with  the  question  of  privileges  in  the 
Federal  courts.  They  deal  with  the  newsmen's  privilege  by  omission 
in  the  sense  that  it  is  not  one  of  the  privileges  included. 

There  were  suggestions  made  to  the  Advisory  Committee  and  to 
the  Supreme  Court  that  a  newsman's  privilege  should  be  included  in 
the  Federal  rules  of  evidence  along  with  the  recognized  privileges. 
They  declined  to  do  so,  so  it  is  dealt  with  by  omission. 

Mr.  Kastenmeier.  Mr.  Cramton,  we  again  thank  you  for  yovir 
testimony  this  morning.  It  is  very  much  appreciated  by  this  sub- 
committee. We  wish  you  the  best  no  matter  what  undertaking  you  may 
pursue. 

Mr,  Cramton.  Thank  you,  very  much. 

Mr.  Kastenmeier.  The  hour  is  late.  I  apoligize  to  our  next  witness. 
The  next  witness  is  Mr.  John  R.  Callahan,  editorial  vice  president 
from  the  McGraw-Hill  Publications  Co. 

I  see  he  is  accompanied  by  others.  I  will  ask  the  witness  to  identify 
his  distinguished  colleasiues. 

TESTIMONY  OP  JOHN  R,  CALLAHAM,  EDITORIAL  VICE  PRESIDENT, 
McGRAW-HILL  PUBLICATIONS  CO.,  ACCOMPANIED  BY  DAN  LACY, 
ROBERT  EARRELL.  AND  WILLIAM  ROBERTS 

Mr.  Callaham.  Thank  you,  Mr.  Chairman.  I  have  a  text  here  which 
I  would  appreciate  being  included  in  full  since  in  the  interest  of  time, 
I  will  omit  reading  all  of  it. 

My  name  is  John  R.  Callaham.  I  am  editorial  vice  president  of 
McGraw-Hill  Publications  Co.,  a  division  of  McGraw-Hill,  Inc.  of 
New  York. 
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McGraw-Hill  is  in  the  knowledge  business;  we  publish  some  35 
specialized  business  periodicals,  we  produce  almost  every  kind  of  book 
for  all  segments  of  our  society,  we  operate  information  and  financial 
reporting  services,  and  we  own  and  operate  four  television  stations 
in  the  Midwest  and  Far  West. 

I  appreciate  the  opportunity  to  appear  before  this  committee.  I 
have  asked  representatives  of  other  McGraw-Hill  operations  to  join 
me  here  today.  With  me  are  Mr.  Dan  Lacy,  senior  vice  president — 
editorial  development,  McGraw-Hill  Book  Co. ;  Mr.  Kobert  Farrell, 
chief  of  the  Washington  Bureau  of  McGraw-Hill  World  News ;  and 
Mr.  William  Roberts,  cliief  of  the  Washington  Bureau  of  McGraw- 
Hill  Broadcasting  Co.  Each  of  them  will  be  glad  to  answer  any  ques- 
tions the  committee  may  have  on  their  areas  of  expertise. 

It  is  the  feeling  of  ]McGraw-Hill,  Inc.,  that  there  is  a  pressing  need 
for  legislation  to  preserve  the  traditional  role  of  the  free  press  in  our 
society,  and  we  applaud  this  body's  concern  for  the  free  flow  of  in- 
formation. We  are  aware  of  some  of  the  problems  before  previous 
committees  of  the  House  and  Senate  concerning  newsmen's  privilege 
and  freedom  of  the  press. 

It  is  our  feeling  that  two  basic  conditions  are  vital  to  the  con- 
tinued free  flow  of  information  in  the  United  States : 

1.  Such  a  flow  of  information  to  the  public  can  flourish  only  in 
a  free  and  unfettered  atmosphere.  Reporters  must  not  be  inhibited 
or  harassed  in  their  attempts  to  gather,  edit,  write,  and  present  it  to 
the  public. 

2.  Compulsion,  or  the  threat  of  compulsion,  to  disclose  sources 
of  information  or  to  disclose  unpublished  information  would  inhibit 
the  free  flow  of  information  to  the  public. 

There  has  been  eloquent  discussion  and  argument  for  the  free 
flow  of  information  and  for  the  right  of  the  public  to  be  informed 
through  the  various  channels  of  communications. 

Witnesses  before  Subcommittee  No.  3  of  the  House  Committee  on 
the  Judiciary  and  before  the  Senate  Subcommittee  on  Constitutional 
Rights,  in  the  92d  Congress,  have  assembled  powerful  and  moving 
testimony. 

In  fact,  the  introductory  remarks  by  Senator  Sam  Ervin,  chairnian 
of  the  Senate  Subcommittee  on  Constitutional  Rights,  on  Septem- 
ber 28,  1971,  provide  a  compelling  argument  for  the  need  for  a  free 
and  independent  press  in  a  society  of  free  men.  Senator  Ervin,  in 
opening  the  subcommittee  hearings,  offered  two  quotations  from  lead- 
ing Americans  separated  by  almost  two  centuries  but  speaking  to  the 
same  ideal : 

Thomas  Jefferson.  No  government  ought  to  be  without  censors  and  where 
the  press  is  free,  no  one  ever  will. 

Justice  Hugo  Black.  In  the  First  Amendment  the  Founding  Fathers  gave  the 
free  press  the  protection  it  must  have  to  fulfill  its  essential  role  in  our  democ- 
racy. The  press  was  to  serve  the  governed,  not  the  governors.  The  Government's 
power  to  censor  the  press  was  abolished  so  that  the  press  would  remain  forever 
free  to  censure  the  Government. 

If  it  is  to  serve  the  governed  rather  than  the  governors,  the  press 
must,  most  specifically,  be  free  of  harassment  and  repression. 

In  recent  months,  two  particular  areas  of  that  freedom  have  become 
endangered — the  confidentiality  of  sources  and  the  privacy  of  unpub- 
lished material,  both  of  them  critical  to  the  existence  of  a  free  press 
and  a  free  flow  of  information  to  the  public. 
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As  has  been  observed  in  previous  hearings,  some  of  the  most  im- 
portant news  stories  in  recent  history  have  depended  on  confidential 
sources,  and  upon  the  creation  of  a  trustful  relationship  between  the 
source,  and  the  writer/editor  or  reporter. 

That  trust  is  secure  only  if  the  source  knows  he  is  protected  from 
exposure.  On  the  question  of  "unpublished  information,"  I  would  like 
to  make  two  points,  both  of  them  equally  important. 

In  the  first  place,  it  is  our  belief  that  such  information  is  private  to 
the  editor/writer  who  gathers  it.  It  is  often  as  private  as  his  or  her  own 
thoughts,  and  should  be  as  inviolable. 

In  the  second  place,  the  notes,  early  drafts,  and  unedited  copies — 
since  they  include  unevaluated  data — may  also  contain  data  that  are 
wrong,  misleading,  and  even  libelous. 

In  the  researching  of  a  story,  a  reporter  may — and  should — talk  to 
many  divergent  sources.  Where  there  is  disagreement  or  controversy, 
which  is  usually  the  case,  his  notes  will  most  likely  contain  biased 
statements,  erroneous  statements,  and  even  libelous  statements. 

His  job  in  the  preparation  of  the  final  story  is  to  reconcile  and  cor- 
rect the  information,  and  eliminate  improper  and  incorrect  material. 
Also,  in  the  course  of  preparing  the  finished,  published  story,  he  and 
his  colleagues  and  editors  might  attach  questions,  argumentative  state- 
ments, and  exploratory  suggestions  to  the  preliminary  copy  in  their 
search  for  the  best  and  truest  presentation. 

But  these  are  all  preliminary  working  steps.  If  such  raw  and  un- 
evaluated queries  and  suggestions  were  to  be  subsequently  offered  to 
an  investigative  body  as  evidence,  it  could  be  disastrous  to  the  cause 
of  justice  as  well  as  to  the  concept  of  freedom  of  the  press. 

In  our  business  publishing,  we  find  this  as  tiiie  as  it  is  for  the  general 
press  and  for  television.  We,  too,  have  been  instrumental  in  exposing 
wrongdoing  among  financial  corporations,  among  manufacturing  and 
marketing  firms,  and  among  firms  doing  business  with  the  Government. 

And  we  take  our  responsibility  to  inform  the  public  about  sucli  ac- 
tivity as  seriously  as  any  observer  of  the  general  news  scene. 

Our  own  publications  and  our  sister  publications  in  the  business 
press  have,  on  occasion,  been  asked  for  our  mipublished,  unevaluated 
data  by  governmental  regulatory  agencies.  We  have  never  refused  t-o 
appear  and  discuss  the  published  information  in  our  stories.  But  we 
liave  refused — and  will  continue  to  refuse^ — to  turn  over  unevaluated 
data,  because  we  are  convinced  both  that  it  is  private  information  and 
that  it  could  contain  wrong  and  harmful  material. 

Prior  to  my  appearance  before  this  committee  today,  I  conducted 
discussions  with  my  colleagues  here  and  in  New  York  on  the  question 
of  absolute  freedom  for  bona  fide  gatherers  of  news  for  the  public 
versus  some  sort  of  limited  privilege.  All  of  my  colleagues  and  I  agree 
witli  Mr.  Justice  Douglas  that  the  guarantees  of  the  first  amendment 
should  serve  as  full  protection  for  the  press'  fimction. 

Unfortunately,  Mr.  Douglas  was  in  the  minority  in  the  recent  Su- 
preme Court  decision  on  the  subject,  and  so  we  feel  that  there  may  be 
a  need  for  implementation  of  the  first  amendment  to  undei'score  the 
]ieed  for  freedom  from  forced  disclosure  of  sources,  or  of  unpublished 
information. 

We  also  agree  that  the  need  must  be  for  freedom  in  some  sort  of  abso- 
lute terms. 


105 

May  I  digress  here  a  minute  to  say  we  are  expressing  our  ideal.  And 
Ave  believe  it  should  be  absolute. 

We  realize,  however,  that  reasonable  men  may  differ  on  this  point, 
and  some  may  feel  that  a  limit  must  be  placed  on  such  protection.  If, 
in  its  wisdom.  Congress  does  decide  upon  some  such  limitation,  we 
would  urge,  as  a  minimum,  that  the  following  safeguards  be  provided : 

1.  That  the  Government  must  show  a  compelling  need  for  the  in- 
formation ; 

2.  That  the  burden  of  proof  of  that  be  on  the  prosecution  and  not  on 
the  newsman ; 

3.  That  there  be  a  very  narrow  definition  of  the  exceptions  to  the 
law  and  or  that  these  exceptions  must  first  be  reviewed  and  approved 
by  an  independent  jurisdiction. 

Our  corporation  speaks  to  diverse  audiences :  businessmen,  scientists, 
engineers,  technologists,  teachers,  students,  artists,  and  the  general 
public.  ^Vliether  one  of  our  reporters  is  writing  for  a  physicist  or  a 
member  of  a  television  audience,  he  shares  the  common  need  for  free- 
dom of  access,  privacy  of  his  material,  and  for  freedom  from  harass- 
ment of  himself  or  his  sources. 

I  thank  the  committee  for  granting  us  this  opportunity  to  appear, 
and  for  its  interest  in  preserving  the  public's  right  to  know,  as 
exemplified  by  the  calling  of  the  hearings.  Now,  if  my  colleagues  and 
I  can  answer  any  further  questions,  we  will  be  delighted  to  do  so. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Callaham.  I  was  observing  at  the 
outset  that  Mr.  Lacy,  your  colleague,  is  well  known  to  this  subcommit- 
tee. He  has  appeared  before  us  on  other  issues. 

I  have  a  couple  of  questions,  I  will  defer  to  my  colleagues,  however. 

Mr.  Danielson  ? 

Mr.  Danielson.  I  have  no  questions. 

Mr.  Kastenmeier.  The  gentleman  from  Iowa. 

Mr.  Mezvinsky.  I  see  here  on  page  5  that  you  agree  with  guarantees 
of  the  first  amendment  and  full  protection  of  the  press.  Then  you,  at 
the  end,  argue  the  case  for  qualified.  You  say  you  believe  in  the  ab- 
solute. Then  we  heard  from  a  representative  of  the  Justice  Department 
about  the  tremendous  power  of  the  press,  how  they  can  really  exert 
themselves,  and  how  every  Congressman  will  listen  to  them  in  their 
district. 

"VVliy  doesn't  the  press  fight  like  Medina  says,  "Like  Tigers"  to  assert 
themselves,  I  sense  a  feeling  in  this  committee  that  when  you  come  in 
with  qualifications,  even  the  compelling  need  for  information,  you  are 
opening  the  door  wide  open. 

"Why  don't  you  come  in  and  fight  without  doing  that  ?  I  think  that 
frankly  the  argument  is  undercut  by  the  qualifications. 

Mr.  Callaham,  We  much  prefer  the  absolute.  We  did  want  to  suggest 
some  qualifications  if  in  the  deliberations  of  this  body  and  the  Senate 
such  were  inserted.  We  realize  as  soon  as  absolute  is  mentioned  there 
will  be  ifs^  ands  or  bids  at  the  beginning  or  within  a  short  period  of 
time. 

So  perhaps  it  would  be  better  to  face  them  in  the  beginning. 

Mr,  MEz\^NSKY,  Don't  you  see,  you  are  saying  to  me  that  somehow 
we  look  at  the  freedom  of  the  press  in  a  practical  sense,  and  we  don't 
really  argue  from  what  was  argued  way  back  when  they  founded  the 
Constitution  as  to  the  absolute  right  of  the  press.  To  hear  that  from  a 
member  of  the  press  is  disturbing  to  me. 
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Mr.  Callaham.  I  think  most  members  of  the  press  felt  or  believed 
until  fairly  recently  that  we  had  that  immunity,  and  we  were  discon- 
certed and  shocked  to  find  out,  as  exemplified  in  the  Supreme  Court 
decision,  that  we  did  not, 
Mr.  Mezvinsky.  You  cannot  fight  for  it? 

Mr.  Callaham.  No ;  it  is  not  that,  I  feel  we  should  have  it.  I  feel 
it  should  be  in  the  first  amendment  and  should  be  implicit  and  un- 
derstood in  the  first  amendment,  but  evidentally  that  is  not  the  case. 
Mr.  Lacy.  Sir,  if  I  could  supplement  Mr,  Callaham's  testimony  on 
this  very  briefly,  I  think  all  of  us  feel  that  in  the  kind  of  situation  to 
which  this  legislation  is  intended  to  be  addressed  the  protection  should 
be  absolute  and  qualified. 

The  problem  of  exceptions,  I  think,  comes  up  not  in  limiting  the 

absoluteness  of  protection,  but  in  defining  areas  to  which  it  applies. 

The  case  was  brought  up  earlier  of  a  crime  being  witnessed  by  a 

newsman  who  was  not  acting  as  a  newsman,  the  man  who  may  claim 

the  privilege,  but  who  in  fact  is  not  a  journalist  on  that  occasion. 

We  are  now  not  talking  about  qualifying  the  right  when  it  exists 
but  the  recognition  that  there  have  to  be  some  means  of  determining 
the  situation  in  which  this  right  exists.  We  feel  that  that  determina- 
tion should  be  removed  from  the  forum  in  which  the  controversy 
is  happening  and  some  completely  dispassionate  authority  who  is 
facing  an  overwhelming  burden  of  proof  that  this  really  is  not  the 
kind  of  situation  to  which  the  right  applies.  But  if  the  right  does 
apply,  I  think  we  all  feel  it  ought  to  be  absolute  right. 

Mr.  KIastenmeier.  I  will  return  to  the  gentleman  from  California. 
Mr.  Danielson.  I  appreciate  the  last  gentleman's  comment,  be- 
cause I  think  that  is  where  we  may  have  to  wind  up.  I  think  we 
should  have  absolute  privilege,  but  I  think  it  should  be  restricted  to 
the  identity  of  the  sources  of  information  and  the  contents  of  the  com- 
munications which  the  newsman  receives  in  his  capacity  as  a  news- 
man. 

Then  he  would  have  total  privilege,  but  that  doesn't  mean  he  would 
not  have  to  testify  if  he  gets  into  an  automobile  accident  or  witnesses  a 
crime  or  something  like  that  which  is  not  information  coming  to  him 
as  a  newsman.  He  is  a  citizen,  plain  and  simple. 
Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  Illinois,  Mr.  Railsback. 
Mr.  Railsback.  I  have  no  questions. 
Mr.  Kastenmeier,  The  gentleman  from  new  Jersey. 
Mr.  Sandman.  No  questions. 

Mr.  Kastenmeier.  The  gentleman  from  Maine,  Mr.  Cohen. 
Mr.  Cohen.  No  questions,  thank  you. 

Mr.  Kastenmeier.  Mr.  Callaham,  when  you  identified  a  number  of 
colleagues  you  were  referring  to  in  New  York  who  feel  as  you  do  on 
this,  I  am  wondering  whether  the  position  of  McGraw-Hill  is  the 
same  as  any  other  group  of  organizations  or  individuals  who  have 
appeared  here  before,  such  as  the  Joint  Media  Group  or  the  ANPA 
or  any  other  organization,  or  do  you  speak  for  yourselves,  just  for 
McGraw-Hill,  and  is  your  position  distinctive  from  any  of  those  other 
organizations  ? 

Mr.  Callaham.  We  are  speaking  for  ourselves  obviously.  We  would 
not  be  presumptuous  enough  to  speak  for  any  other  group.  We  do 
have  a  lot  of  characteristics  in  our  coverage  of  news  and  information 
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sources  that  are  basic  to  news  gathering  and  information  gathering 
and  evaluation  in  any  context.  We  have  television.  We  have  weekly- 
news  magazines.  We  have  monthly  technical  information  magazines. 

I  don't  think  the  basic  principles  are  any  different.  We  feel  very 
strongly  on  these  points  and  on  confidentiality  of  sources  of  informa- 
tion and  revelation  of  unpublished  raw  and  unevaluated  material. 

Mr.  EL^STENMETER.  Is  there  any  single  piece  of  legislation  introduced 
in  the  Congress  which  you  support  to  the  exclusion  of  others. 

Mr.  Callaham.  I  can't  answer  that  because  I  have  not  studied  them 
that  much  in  detail.  I  have  read  a  number  of  them.  All  other  things 
being  equal  we  would  favor  the  absolute  approach.  Let  me  go  back 
to  that  again. 

In  my  opinion,  absolute  immunity  has  been  implicit  for  many, 
many  years  in  this  country.  I  think  there  have  been  comparatively  few 
abuses.  Under  the  present  circumstances,  we  feel  that  absolute  immu- 
nity would  not  be  unduly  abused.  Even  if  it  were  in  isolated  cases, 
the  sum  total  of  the  damage  to  the  free  flow  of  information  to  the 
public  would  be  much,  much  less  than  from  the  inhibiting  effect  stem- 
ming from  lack  of  immunity. 

The  threat  of  intimidation  is  as  damaging  as  intimidation  perhaps 
more  so. 

Mr.  KIastenmeier.  I  yield  to  the  gentleman  from  Illinois  for  the 
purpose  of  asking  a  question  on  the  point  you  just  made. 

Mr.  Eailsback.  I  was  interested  in  your  one  statement  when  you 
said  that  you  thought  it  had  been  implicit,  the  privilege  had  been 
implicit? 

Mr.  Callaham.  In  my  opinion,  the  press  has  been  operating  under 
that  assumption. 

Mr.  Railsback.  Let  me  just  say  to  you  that  I  get  the  idea  that  there 
are  many  people  that  believe  there  has  been  some  kind  of  privilege, 
and  I  think  really  the  contrary  is  true. 

I  think  we  all  have  to  remember  that.  This  is  not  a  case  where  there 
has,  as  far  as  I  know — the  Branzburg  case  did  not  take  anything  away 
from  the  press.  They  interpreted  prior  decisions.  The  great  prece- 
dent is  just  the  opposite.  There  has  not  been  a  newsman's  privilege. 

Mr.  Kastenmeier.  If  you  have  no  further  comment  on  that,  I  would 
like  to  pursue  just  one  other  point  with  you  and  perhaps  with  Mr. 
Lacy. 

Previously  we  have  had  very  compelling  testimony  from,  witnesses 
as  to  the  extent  of  a  privilege  applying  the  first  amendment  to  authors, 
academicians,  and  other  people  not  in  news  gathering  in  the  classical 
sense. 

Do  you  have  any  feeling  about  that?  Today,  McGraw-Hill,  as  pub- 
lisher in  many  other  areas  than  strictly  the  news,  obviously  devotes 
much  of  its  activities  in  these  fields. 

Do  you  feel  any  compelling  need  for  a  privilege  in  terms  of  sources 
for  those  who  write  or  communicate  other  than  through  strictly  news 
gathering  ? 

Mr.  Lacy.  Speaking  generally  rather  than  specifically  to  the  experi- 
ence of  McGraw-Hill,  sir,  I  think  it  is  impossible  to  make  a  distinction 
solely  on  the  basis  of  the  physical  form  of  the  media,  as  one  would 
not  discriminate  between  broadcast  and  newspaper  or  magazine  jour- 
nalism. 
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I  think  there  are  a  good  many  cases  in  which  the  form  that  investi- 
gative reporting  reaches  the  public  is  in  a  book.  The  public  interest  is 
equally  served.  One  might  quote  somethmg  like  Ralph  Nader's  work 
which  first  really  hit  the  public  and  had  profound  effect  on  public  pol- 
icy in  the  form  of  publication  of  a  book. 

I  think  Nader  would  have  needed  the  same  protection  of  his  access  to 
confidential  information  about  automobile  safety  in  that  case  that  a 
newspaperman  doing  a  story  on  automobile  safety  for  the  New  York 
Times  or  Business  Week  would  have  had. 

The  occasion  comes  up  probably  more  rarely,  but  I  think  the  princi- 
ple is  identical.  I  think  investigative  reporters  whose  work  is  going 
to  appear  before  the  public  in  any  form  deserve  an  equivalent  protec- 
tion whatever  the  medium. 

I  think  it  may  be  a  little  more  difficult  to  define  the  professional  role 
of  an  author  who  is  going  to  have  something  appear  in  a  book  than  a 
salaried  newspaperman,  but  I  don't  think  it  is  an  insurmountable  dif- 
ficulty. 

Mr.  Kastenmeier.  In  that  respect,  if  those  of  you  who  associate  with 
McGraw-Hill  would  care  at  any  point  to  offer  a  definition  of  those  in- 
dividuals, commmiicators,  newsmen,  or  otherwise,  who  ought  to  be 
covered,  we  would  appreciate  it. 

This  is  one  of  the  more  difficult  questions  implicit  in  this  legislation 
of  who  is  to  be  covered,  how  narrow  or  how  broad  the  scope  of  cover- 
age should  be  in  terms  of  the  individuals  who  invoke  it. 

So  if  at  any  future  point  you  would  communicate  to  us  your  further 
feelings  on  that  matter,  I  would  appreciate  it  because  your  organiza- 
tion covers  both  the  specificity  of  news  gathering,  and  in  a  more  gen- 
eral sense  as  well,  the  work  of  authors  on  a  more  conditional  sense 
who  may  make  investigations,  and  your  views  on  that  would  be  valued. 

Mr.  Callahan.  We  appreciate  your  courtesy  in  that  matter,  Mr. 
Chairman.  We  will  give  it  very  serious  consideration,  and  hope  we 
will  be  able  to  come  forth  with  something  of  value  soon. 

Mr.  Kastenmeier.  On  behalf  of  the  subcommittee,  we  would  like  to 
thank  all  of  you  this  morning  for  coming. 

I  would  like  to  announce  for  the  benefit  of  the  committee  and  for 
those  who  are  here,  that  tomorrow  morning  we  will  meet  in  this  room, 
2141,  at  10  o'clock,  to  hear  the  following  witnesses. 

Our  colleague  on  the  subcommittee,  the  Honorable  Wayne  Owens 
from  Utah,  requested  time  to  testify.  He  will  be  followed  by  Mr. 
Richard  C.  Wald,  president  of  NBC  News;  and,  following  him.  Prof. 
Vince  Blasi  of  the  University  of  Michigan  Law  School  who,  as  any- 
body familiar  with  the  subject  knows,  has  written  monumentally  on 
the  question.  The  testimony  of  Mr.  Melvin  Block  of  the  New  York 
State  Trial  Lawyers  Association,  Inc.,  has  been  postponed.  He  will 
not  be  here  tomorrow  morning.  We  will  have,  however,  Edward  Nager, 
a  State  representative  from  the  State  of  Wisconsin  Legislature  which 
is  in  the  process  of  legislating  on  this  question,  as  our  last  witness  on 
tomorrow. 

With  that,  I  would  like  to  thank  all ;  and,  until  10  o'clock  tomorrow 
morning,  the  subcommittee  stands  adjourned. 

("Wliereupon,  at  12:32  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene at  10  a.m.,  Thursday,  February  8, 1973.) 
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THURSDAY,   FEBRUARY  8,    1973 

House  of  Represextatives, 

Subcommittee  No.  3, 
Committee  on  the  Judiciaey, 

Washington^  D.C. 
The  subcommittee  met  at  10:10  a.m.,  pursuant  to  call,  in  room  2141 
Rayburn  House  Office  Building,  Hon.  Robert  W.  Kastenmeier  pre- 
siding. 

Present:  Representatives  Kastenmeier,  Danielson,  Drinan,  Owens, 
jMezvinsky,  Railsback,  Smith,  and  Cohen. 

Staff  members  present:  Herbert  Fuchs,  counsel,  and  Thomas  E. 
JMooney,  associate  counsel. 

Mr.  Kastenmeier.  The  subcommittee  will  come  to  order.  This  morn- 
ing we  will  continue  our  hearings  on  the  subject  of  newsmen's  privilege 
and  on  the  more  than  30  pieces  of  legislation  already  introduced  in 
the  House  of  Representatives,  sponsored  by  more  than  100  Members  on 
this  subject. 

Our  first  witness  this  morning  is  a  member  of  the  subcommittee.  He 
is  our  colleague,  Wayne  Owens  of  Utah.  Mr.  Owens.  We  welcome  our 
colleague. 

TESTIMONY  OF  HON.  WAYNE  OWENS,  A  U.S.  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  UTAH 

]Mr.  Owens.  My  name  is  Wayne  Owens,  and  I  am  a  Member  of  Con- 
gress representing  Utah's  Second  Congressional  District. 

I  am  also  a  member  of  the  subcommittee  on  the  Judiciary  Com- 
mittee, and  have  taken  the  somewhat  unusual  liberty  of  asking  to 
testif}'  because  of  statements  I  made  during  my  recent  campaign,  and 
because  of  my  strong  conviction  that  the  integrity  of  the  American 
Government  process  requires  a  completely  unfettered,  unshackled 
press. 

I  will  withhold  my  final  judgment  on  the  best  form  for  the  bill 
which  we  will  eventually  report  out,  but  I  do  want  to  make  several 
statements  which,  I  hope,  this  subcommittee  will  not  feel  injudicious 
on  my  part. 

Let  me  say  first  that  I  promised  long  ago  to  support  legislation  to 
guarantee  unqualified  protection  to  any  newsman  against  being  forced 
to  disclose  confidential  news  sources.  This  principle  is  important  for 
many  reasons  in  an  open  society  such  as  ours,  but  in  my  few  remarks 
I  will  attempt  only  to  set  foi-th  how  vital  I  consider  the  role  of  the 
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press  in  maintaining  a  high  level  of  efficiency,  integrity,  and  honesty 
in  government. 

My  testimony  is  the  result  of  my  own  observations  and  convictions 
and  does  not  pretend  to  convey  significant  new  data  to  members. 

I  have  had  the  opportunity,  Mr.  Chairman,  to  work  for  many  years 
in  the  legislative  branch  of  the  Federal  Government— 2  years  oii  the 
floor  of  the  other  body  as  administrative  assistant  to  the  majority 
whip,  and  for  6  years  on  the  staff  of  my  State's  junior  Senator. 

During  those  years,  I  have  witnessed  first  hand  how  Government 
works  and  how  it  fails  to  work.  My  experience  is  certainly  not  unique, 
but  I  came  out  of  it  w4th  an  unshakable  conviction  that  the  only  con- 
tinuing and  genuinely  effective  check  on  efficiency  and  honesty  in 
Government  is  the  inquiring  and  insightful  eye  of  the  press. 

I  believe  that  the  nature  of  Government  is  such  that  much  of  the 
abuse  will  only  come  to  public  attention  if  conscientious  public  serv- 
ants come  forth,  and  they  will  only  volunteer  this  type  of  information, 
usually,  if  they  can  be  guaranteed  anonymity. 

Each  House  of  Congress  has  its  ethics  committee,  the  Congress  has 
its  Government  Operations  Committees  and  periodic  investigations  of 
corruption  and  governmental  bumbling.  There  exists  the  Justice 
Department  with  grand  juries  and  prosecutions.  And  there  are  in- 
numerable other  agencies  and  agents,  both  in  national  and  State  and 
local  governments,  charged  with  the  enforcement  of  the  law. 

But  these  agencies  operate,  at  best,  on  a  hit  and  miss  proposition 
and  need  all  the  help  they  can  get.  They  receive  vast  assistance  from 
the  press,  without  whose  help  sometimes  through  prodding  and  harass- 
ment, much  of  what  is  done  by  the  agencies  would  never  take  place. 

Living  and  working,  as  we  do,  in  a  town  where  the  public  news 
leak  is  everywhere  evident,  and  is  generally  believed  essential  to  the 
conduct  of  everyday  business,  it  is  hard  to  envision  any  serious  attempt 
to  remove  the  anonymity  of  the  news  source. 

It  is  certainly  not  my  intention  to  try  to  convince  this  subcommittee 
of  the  importance  of  a  free  press — of  this  each  Member  is,  I  believe, 
convinced.  Rather,  I  simply  want  to  underline  that  if  law  enforce- 
ment is  hampered  from  time  to  time  by  an  inability  to  learn  of  a  secret 
information  source — that  cost  is  veiy  slight  indeed  when  one  consid- 
ers the  contributions  to  law  enforcement  which  a  free  press  makes  each 
day  in  the  form  of  secret  new^s  tips  and  stories  leading  to  very  impor- 
tant discoveries. 

And  I  might  add  that  those  who  allege  that  an  unqualified  privilege 
will  do  great  damage  to  the  law  enforcement  capability,  have  a  great 
burden  of  proof  which  has  not  yet  been  provided  here. 

The  facts  are,  as  I  see  them,  that  unless  the  informant's  name 
can  be  kept  secret,  we  will  find  less  and  less  corruption,  and  less  and 
less  gross  inefficiency  coming  to  light.  We  already  have,  according  to 
Earl  Caldwell  and  others  who  have  testified  here,  a  "chilling"  of  news 
sources  because  of  court  decisions  overruling  the  traditional  privilege. 

This  legislation  should  not  be  called  the  Newsman's  Protection  Act. 
This  legislation  isn't  aimed  at  protecting  newsmen,  it  is  aimed  at 
protecting  the  public — and  that's  exactly  what  a  free  press  does. 

The  privilege  must  be  narrowly  applied.  The  individual  invoking 
the  privilege  must  be  able  to  demonstrate  that  he  or  she  is  a  bona  fide 
newsman.  And  then  the  privilege  must  only  be  applied  to  information 
received  in  confidence. 
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The  newsman  would  still  be  susceptible  to  process,  to  compel  non- 
confidential information,  just  as  all  of  us,  as  lawyers,  can  be  compelled 
to  give  information  not  arising  out  of  the  lawyer-client  privilege. 

The  Supreme  Court  has  held  that  the  first  amendment  does  not 
require  an  unconditional  privilege  for  newsmen.  I  disagree  with  that 
holding,  along  with  four  members  of  the  Court.  Because  honest,  work- 
able government  requires  the  help  of  a  free  and  independent  press, 
I  urge  that  we  move  expeditiously  to  remove  this  Government  threat, 
which  it  is  clearly  within  Congress'  power  to  accomplish. 

Thank  you. 

Mr.  Kastenmeier.  I  thank  my  colleague  for  his  statement. 

I  take  it  that  your  position  is  that  while  you  favor  newsmen's  pri- 
vilege you  have  not  introduced  legislation  on  the  subject  because 
you  are  withholding  judgment  as  to  precisely  what  components  should 
make  up  this  legislation. 

Mr.  Owens.  Well,  Mr.  Chairman,  I  am  a  man  of  5  weeks  seniority 
in  the  Congress  and  wiser  heads  than  I  have  introduced  legislation. 

I  have  tried  to  say  to  the  subcommittee  that  I  feel  very  strongly 
that  the  privilege  should  be  imconditional.  I  intend  to  fight  for  that 
type  of  legislation  out  of  this  subcommittee.  The  form,  the  eventual 
form,  I  am  not  sure  of.  That  I  will  wait  and  see  what  our  testimony  and 
hearings  elicit  and  what  judgments  we  make  as  a  subcommittee. 

Mr.  Kastenmeier.  I  wonder,  growing  out  of  your  experience  work- 
ing as  a  staff  member  in  the  other  body,  whether  you  have  run  into 
circumstances  wherein  a  legislative  committee  might  feel  a  need  to 
compel  disclosure  of  information  before  the  proceedings. 

Have  you  had  any  experience  with  that  situation? 

Mr.  Owens.  To  compel  a  newsman  ? 

Mr.  EIastenmeier.  Yes. 

Mr.  Owens.  I  can  think  of  some  instances  where  members  of  the 
body  might  have  desired  to  compel  it.  Whether  given  the  balancing 
of  the  interests,  I  don't  think  so.  I  know  all  of  us,  I  suppose,  in  our 
political  careers  have  been  embarrassed  from  time  to  time  by  what 
we  would  consider  improper  leaks  or  bad  stories. 

I  know  that  that  is  sometimes  a  motivating  factor,  I  suppose,  with 
some  politicians.  I  will  claim  the  employer-employee  privilege  and 
not  state  the  source  of  the  story,  but  I  know  there  was  a  time  when 
there  was  an  attempt  to  compel  some  testimony  on  the  other  side  not 
with  a  formal  subpena  which  resulted,  I  thought,  from  political  em- 
barrassment, not  any  bona  fide  attempt. 

Mr.  I-Qstenmeier.  I  yield  to  the  gentleman  from  California. 

Mr.  Danielson.  I  was  very  interested  in  your  presentation.  I  have 
only  two  questions. 

You  made  a  comment  to  the  effect  that  information  would  probably 
cease  to  flow  through  the  press  and  therefore  to  the  public  unless  the 
infonnants  could  be  assured  that  their  identity  would  not  be  dis- 
closed. 

Now,  thinking  of  waiver,  should  the  newsman  have  a  right  to  waive 
the  confidentiality  ?  I  am  saying  that  for  this  reason :  To  the  extent  to 
which  the  informant  is  certain  that  his  identity  will  not  be  disclosed, 
he  probably  will  be  more  willing  to  provide  information.  To  the  extent 
^ou  decrease  that  assurance  the  less  willing  he  is  to  provide  informa- 
tion. Will  you  comment  on  that  ? 
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Mr.  Oavens.  Well,  as  to  whether  a  newsman  has  the  right  to  waive 
it,  I  don't  suppose  there  is  any  way  we  can  prechide  him  from  waiving 
it  if  he  so  desires.  I  suppose  he  has  the  right.  I  don't  think  Congress 
could  legislate  a  prohibition  against  him  waiving  that  privilege  if  he  so 
desires, 

Mr.  Danielson.  In  a  court,  if  an  attorney  takes  the  witness  stand 
and  testifies,  and  if  a  question  is  put  to  him  which  would  appear  to 
invade  the  privilege,  any  trial  judge  worth  his  salt  will  admonish  the 
attorney  that  he  must  not  disclose  anything  that  came  to  him  through 
the  attorney-client  privilege  and  he  will  also  admonish  the  other  at- 
torney to  knock  off  that  line  of  questions. 

Mr.  Owens.  I  think  the  privileges,  Mr.  Danielson,  are  very  similar. 
I  would  say  that  the  newsmen,  and  that  is  the  thrust  of  my  testimony, 
the  newsman  has  a  right  to  refuse  to  divulge  any  information  and 
shovdd  have  the  right  to  refuse  to  divulge  any  information  that  comes 
to  him  on  a  confidential  basis. 

Mr,  Danielson.  On  the  other  side  of  the  same  coin,  if  the  informant 
becomes  identified  and  says  I  will  waive  any  privilege,  now  under 
those  circumstances  should  the  newsman  have  the  right  to  refuse  to  dis- 
close ? 

Mr.  Owens.  I  don't  think  I  have  an  opinion  on  that,  Mr.  Daniel- 
son. 

Mr.  Danielson.  This  is  a  tough  question,  and  I  don't  know  the 
answer  either. 

Mr.  Ow:ens,  It  is.  That  is  simply  something  I  hope  I  will  develop  an 
opinion  on.  It  is  a  tough  question. 

Mr.  Kastenmeier.  The  gentleman  from  Illinois. 

Mr.  Railsback.  I  want  to  thank  our  colleague  and  member  of  the 
subcommittee.  I  want  to  say,  too,  that  I  am  pleased  to  see  on  page  4  of 
his  statement  even  though  he  apparently  favors  an  unqualified  privi- 
lege he  believes  that  that  privilege  must  be  narrowly  applied. 

I  want  to  say  that  I  concur  completely  with  the  statement,  that  the 
privilege  must  be  applied  only  to  information  received  in  confidence. 

Some  of  the  bills  we  have  before  us,  I  don't  know  whether  it  was 
purposeful  or  whether  it  was  just  inadvertence  but  it  seems  to  me  that 
the  most  important  thing  is  some  kind  of  confidentiality. 

Even  though  you  and  I  may  not  agree  on  the  eventual  bill  that  will 
be  reported  out,  maybe  we  will  agree,  I  think  it  was  a  thoughtful  state- 
ment and  perceptive. 

]Mr.  Kastenmeier.  The  gentleman  from  Massachusetts. 

Mr.  Drinan.  I  want  to  commend  my  colleague  and  suggest  that  he 
continue  the  idea  that  this  is  not  really  a  newsman's  privilege  act.  but 
a  freedom  of  information  act.  I  would  like  to  have  something  like  that 
in  the  title  of  the  bill. 

Mr.  Owens.  I  do  think  it  is  unfortunate  that  we  talk  about  news- 
men's privilege.  It  is  not  newsmen  we  seek  to  protect,  it  is  the  public. 

Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  ]Maine. 

Mr.  Cohen.  On  page  4  you  mentioned  that  this  should  be  confined 
to  a  bona  fide  newsman.  Would  you  elaborate  on  that,  would  that  ex- 
clude scholars  or  academicians  ? 

Mr.  Oavens.  Yes;  I  suppose  it  would,  Mr.  Cohen. 
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I  don't  argue  with  the  definition  offered  by  the  New  York  Bar  repre- 
sentative on  Monday's  hearings  wherein  he  stated  that  he  thought 
the  newsman  should  be  able  to  prove  either  an  emploj^ee  relationship 
as  a  newsman  or  to  prove  that  he  has  published  something  or  is  in  the 
process  of  publishing  something. 

That  is  not  offensive  to  me.  I  don't  know  how  we  will  eventually  de- 
fine it,  but  the  definition  has  to  be  quite  narrow  so  it  cannot  be  abused 
by  anyone  who  claims  he  has  a  press  card.  If  he  has  that  status,  the 
privilege  should  apply. 

Mr.  Cohen.  How  about  the  Harvard  professor  who  was  quite  re- 
cently jailed,  ISlr.  Popkin?  lie  would  not  fall  under  your  concept  of  a 
newsman. 

Mr.  Owens.  I  am  not  ready  to  say  just  what  my  concept  of  a  news- 
man is.  I  woidd  rather  witlihold  that. 

jNIr.  Cohen.  Your  statement  seems  to  peitain  to  a  governmental 
threat. 

Mr.  Owens.  That  is  right.  I  think  that  is  one  area  I  have  had  some 
experience  in.  It  is  wider  than  governmental. 

I  don't  believe  that  Government  today  is  honest  without  a  com- 
pletely free  press.  I  say  that  as  a  member  of  the  Government. 

Mr.  Cohen.  Do  you  draw  a  distinction  between  civil  actions  and 
criminal  actions? 

Mr.  Owens.  I  would  extend  the  privilege  in  civil  actions,  certainly. 

Mr.  Cohen.  Even  in  situations  where  it  is  recog-nized  that  in  an 
area  of  defamation  you  as  a  lawyer  would  never  prove  cases  against 
a  news  publisher  without  access  to  his  confidential  sources  ? 

Mr.  Owens.  I  think  that  would  fall  within  my  concept  of  an  un- 
qualified privilege,  that  is  right.  I  don't  think  I  would  release  that 
privilege. 

Mr.  Kastenmehik.  Thank  you  for  your  testimony.  We  will,  of 
course,  look  forward  to  your  participation  directly. 

[Subsequently  Mr.  Owens  submitted  the  following  for  the  record :] 

Salt  Lake  City,  Utah,  February  6,  1973. 
Hon.   AVayne  Owens, 
House  Office  Building,  Washington,  D.C. 

Dear  Wayne  :  While  I  wouldn't  give  it  much  chance  of  passing  in  such  ab- 
solute form,  I  think  the  Waldie  shield  bill  is  super,  and  wish  it  well.  We're 
currently  struggling  for  survival  in  the  Utah  Legislature  with  a  bill  that  grants  a 
far  more  restricted  privilege.  Even  though  it  is  watered  down,  some  heavy 
opposition  has  materialized.  In  the  interest  of  speed  (didn't  get  your  letter 
until  Monday  morning). 

I  pass  along  just  a  few  key  points  which  somehow  have  not  gotten  across  to 
our  legislators  very  well. 

First,  many  of  them  received  the  impression  that  shield  legislation  grants  some 
kind  of  gossip  license  to  journalists ;  that  it  would  make  newsmen  a  privileged 
class.  W^e  have  been  unable  to  convey  adequately  that  the  protection  in  question 
is  not  so  much  for  newsmen  as  for  sources  of  information. 

Second,  we  are  fighting  a  belief  that  the  legislation  would  somehow  shelter 
incomi^etent  or  unethical  reporters.  In  fact,  we  have  always  had  a  few  bad  apples 
in  the  news  business,  and  always  will.  But  shield  legislation  has  nothing  to  do 
with  that  situation,  and  never  will. 

We  also  have  encountered  a  fear  that  protection  of  news  sources  will  hamper 
law  enforcement.  Our  position,  naturally,  is  that  the  kinds  of  situations  often 
exposed  by  use  of  confidential  informants  are  exactly  the  ones  which  enforce- 
ment agencies  need  to  be  made  aware  of.  Without  the  confidential  information, 
the  situations  would  remain  hidden,  perhaps  permanently. 
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Finally,  some  of  our  legislators  feel  no  urgency.  The  general  theory  is  that  the 
press  has  gotten  along  well  without  this  privilege  for  a  couple  of  centuries,  and 
can  continue  to  do  so.  They  have  not  grasped  the  significance  of  the  Supreme 
Court  decision  of  last  June.  Perhaps  it  will  take  a  reporter  or  two  going  to  jail 
here  in  Utah  to  make  the  point — but  I  hope  not. 
Hope  this  helps.  Sic  'em. 
Best  regards, 

Rick  Spratling,  News  Director,  KUTV. 

The  Chair  would  now  like  to  call  Richard  C.  Wald  who  is  the  presi- 
dent of  NBC  news  and  a  witness  here  this  morning. 

We  have  your  statement,  Mr.  Wald,  and  we  are  looking  forward  to 
your  testimony.  You  may  proceed  as  you  wish,  sir.  We  are  pleased  to 
have  you  here. 

TESTIMONY  OP  RICHARD  C.  WALD,  PRESIDENT,  NBC  NEWS 

Mr.  Wald.  Thank  you,  Mr.  Chairman  and  members  of  the  committee. 

My  name  is  Richard  C.  Wald.  I  am  President,  NBC  News.  I  have 
been  a  journalist  and  writer  all  my  working  life  and  now  that  trade 
is  in  a  period  of  greater  difficulty  than  I  have  ever  seen. 

The  flow  of  information  that  we  all  live  by  is  becoming  restricted. 
The  newman's  function — to  foster  public  understanding  by  increasing 
public  knowledge — is  in  danger  of  narrowing.  And  while  the  bills  that 
come  before  this  committee  bear  the  inscription,  "Newsmen's  privi- 
lege," it  is  a  privilege  of  our  readers  and  hearers  that  we  seek  to  defend, 
a  privilege  of  the  people. 

And  so  we  look  to  Congress  to  help  keep  open  the  channels  of  com- 
munication to  the  public  by  enabling  journalists  to  have  undisturbed 
access  to  the  sources  of  news. 

The  need  for  such  help  has  become  even  clearer  since  last  year's 
hearings.  Part  of  the  demonstration  is  the  number  and  quality  of  the 
bills  introduced  so  early  in  this  session.  The  hearings  that  are  now  in 
progress,  and  those  that  are  scheduled,  also  Show  a  determined  effort 
on  your  part  to  consider  seriously — and  hopefully  to  act  upon — the 
common  objective  of  all  these  bills. 

That  objective  is  the  protection  and  encouragement  of  the  free  flow 
of  information  to  the  public.  While  we  all  share  this  aspiration,  ap- 
proaches differ  according  to  different  views  of  how  various  public  in- 
terests balance  out. 

After  weighing  the  various  considerations,  we  at  NBC  conclude  that 
preference  should  be  given  the  legislation  which  affords  absolute  pro- 
tection to  the  newsmen  and  others  who  are  employed  in  the  gathering, 
processing,  and  presenting  of  news  and  information  to  the  public. 

That  conclusion  prompted  NBC  President  Julian  Goodman  to  en- 
dorse the  approach  taken  by  Representative  Waldie's  bill,  H.R.  2187, 
and  Representative  Wilson's  bill,  H.R.  2200.  We  would  pledge  to 
support  any  similar  bill  which  appears  administratively  workable  and 
shares  the  same  broad  objective. 

The  need  for  that  absolute  protection  has  been  underlined  by  our  own 
headlines  in  recent  months.  Two  more  newsmen  have  gone  to  jail.  One 
remained  imprisoned — in  isolation — for  46  days  for  refusing  to  reveal 
the  source  of  information  he  reported  through  his  newspaper. 

Anotlier  newsman,  in  this  case  a  cameraman,  faces  a  similar  situation 
in  upstate  New  York.  Cases  such  as  these  are  merely  the  visible  symp- 


115 

toms  of  a  continuing  erosion  of  press  freedom  and  the  ability  of  the 
press  to  inform  the  public. 

It  is  impossible  to  guess  at  the  number  of  stories  that  rest  on  essen- 
tial information  confidentially  given.  I  don't  pretend  to  know  how 
many  have  been  held  back  recently,  although  NBC  is  now  cooperating 
with  both  Sigma  Delta  Chi  and  the  Associated  Press  Managing  Edi- 
tors in  their  attempts  to  make  industrywide  surveys  of  these  things. 

One  of  the  problems  of  such  a  survey  is  that  if  it  gets  specific  enough 
to  be  interesting,  the  man  or  woman  who  gives  a  good  example  may 
wind  up  facing  a  jail  term.  That's  the  sort  of  consideration  that  tends 
to  restrain  somewhat  our  natural  talkativeness. 

But  there  is  no  doubt  that  anonymity  and  confidentiality  play  a  large 
part  in  our  business.  The  reasons  vary  as  much  as  people  and  stories  do. 
Family  relationships,  friendships,  hatreds  and  fear  of  hatreds,  fear  of 
retribution  by  criminals — or  bosses — all  play  a  part. 

The  classic  examples  are  probably  those  whose  information  may  re- 
veal wrongdoing  by  public  officials.  Too  often,  when  their  identity  is 
discovered,  they  are  treated  as  if  they  were  the  wrongdoers,  malefac- 
tors of  small  office. 

A  graphic  illustration  is  the  recent  case  involving  reports  that  in- 
mates of  a  Tennessee  mental  institution  were  being  mistreated.  The 
stories  gave  rise  to  an  investigation  and  demands  for  identity  of  the 
source.  The  source  was  disclosed  and,  the  result — the  source  of  the 
information,  a  secretary  at  the  hospital,  was  fired. 

Thus  you  can  see  why  some  people  with  important  information  re- 
main silent  rather  than  risk  their  jobs,  their  relationships,  or  sometimes 
even  their  lives,  on  the  will  of  a  newsman  to  stand  firm  under  continu- 
ing pressures  and  possible  punishment. 

It  is  fortunate  that  journalism  has  attracted  so  many  men  and 
women  who  will  stand  firm  on  the  principles  of  first  amendment  free- 
dom. But  the  burden  of  upholding  those  principles  has  been  growing 
rapidly.  It  is  now  heavier  than  at  any  time  since  the  adoption  of  the 
Bill  of  Eights,  with  the  possible  exception  of  the  period  of  the  anti- 
sedition  laws. 

Fundamental  public  rights  should  not  have  to  rest  on  newsmen's 
individual  choices  to  hold  to  principle  and  be  punished  as  a  result.  In- 
formation that  does  not  flow  fully  and  freely  from  source,  to  media, 
to  public  is  worthless  and,  yet,  we  shape  our  lives  on  the  strength  of 
that  information  we  can  get,  and  newsmen  are  the  channel. 

If  the  unrestricted  flow  of  news  is  in  the  public  interest,  as  public 
opinion  (A  recent  Gallup  poll  concludes  that  68%  of  those  who  at- 
tended college  and  57%  of  the  total  population  believe  reporters  should 
not  have  to  reveal  sources.  (N.Y.  Times,  December  12, 1972,  page  48.) ) 
and  the  first  amendment  say  it  is,  then  it  is  in  the  public  interest  to 
remove  and  prevent  restrictions.  The  acts  of  individual  newsmen  can 
only  gain  a  little  time.  Ultimately,  protection  of  the  public  interest 
must  depend  on  the  willingness  of  the  public  itself,  through  Congress, 
to  pass  legislation  which  will  provide  the  necessary  protection. 

We  believe  the  scope  of  statutory  protection  should  be  tailored  to 
the  dimensions  of  the  need — a  need  demonstrated  by  recent  instances 
of  testimonial  compulsion.  This  need  is  for  absolute  protection  of  media 
and  newspeople  against  forced  testimony  regarding  either  information 
or  source. 
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This,  at  least,  is  the  lesson  learned  from  the  experience  of  reporters 
who  have  recently  refused  to  comply  with  subpenas  in  reliance  on 
State  "shield"  laws. 

The  Maryland  statute,  for  instance,  was  held  unavailable  to  a 
reporter  because  he  did  not  advise  his  news  source  that  he  was  a 
reporter.  The  New  Jersey  statute  was  unavailable  to  a  reporter  who 
had  partially  complied  with  a  subpena. 

In  California,  statutory  protection  was  denied  once  the  reporter 
ceased  to  be  employed  as  a  reporter,  although  the  information  sought 
had  been  gathered  in  that  capacity.  And  although  most  people  today 
get  at  least  some  of  their  news  through  the  visual  medium  of  tele- 
vision news  reports,  a  New  York  court  has  ruled  that  a  television 
cameraman  is  not  a  reporter  for  the  purpose  of  invoking  the  shield 
law  of  that  State. 

Rulings  such  as  these  vitiate  the  basic  legislative  intent  to  afford 
jEirst  amendment  protection  for  news  gathering  and  reporting.  As  long 
as  statutes  grant  less  than  an  absolute  privilege,  prosecutors  will  be 
able  to  act  on  loopholes  in  the  law,  and  opportunities  for  narrowing 
the  scope  of  protection  will  miultiply.  We  agree  with  the  observation 
of  Justice  William  O.  Douglas,  that: 

Sooner  or  later,  any  text  which  provides  less  than  blanket  protection  *  *  * 
will  be  twisted  and  relaxed  so  as  to  provide  virtually  no  protection  at  all. 

In  taking  this  position,  we  certainl^v  do  not  dismiss  the  real  public 
interest  in  law  enforcement  and  adjudication.  But  the  argument  that 
places  these  interests  above  those  of  broad  public  information  is  gen- 
erally based  on  hypothetical,  rather  than  real  life  situations. 

The  facts  of  life  typically  show  that  justice  will  not  suffer  from 
protecting  the  news  gathering  function.  Alternate  sources  of  legally 
relevant  information  are  generally  available.  And  often,  it  is  the 
reporting  from  the  newsman's  confidential  source  that  discloses  infor- 
mation, vital  to  law  enforcement  officials,  that  would  otherwise  not 
have  been  known  to  them;  so  that  drying  up  of  these  sources  can 
adversely  affect  law  enforcement  as  well  as  public  information. 

This  fact  is  apparently  recognized  by  many  of  the  Nation's  law 
enforcement  officials,  including  Connecticut  State  Attorney  General 
Killian,  Houston  District  Attorney  Carol  Vance,  who  is  also  president 
of  the  National  District  Attorneys  Association,  and  State  attorney 
for  Dade  County,  Richard  E.  Gerstein. 

The  reasons  for  absolute  protection  apply  no  less  on  the  State  than 
on  the  Federal  level.  Indeed,  the  response  of  some  of  the  State  legis- 
latures has  been  prompt  and  gratifying.  New  Jersey  and  California 
have  reacted  to  judicial  denials  by  amending  their  statutes,  New 
Jersey  by  affording  the  absolute  protection  we  are  urging.  Other 
States,  such  as  Illinois  and  Massachusetts,  are  considering  legislation. 
But  while  these  are  encouraging  actions,  they  cannot  replace  on  so 
piecemeal  a  basis  the  need  for  consistency  through  a  comprehensive 
Federal  law. 

We  believe  that  H.R.  2187  is  ideally  draft-ed  to  provide  the  pro- 
tection required  by  the  public's  need  for  information.  It  is  simple  in 
its  terms  and  direct  in  its  prohibition,  with  little  room  for  misunder- 
standing or  misinterpretation.  It  is  administratively  workable. 

But  whatever  approach  is  taken,  you  will  deserve  the  enduring 
thanks  and  gratitude  of  the  public,  and  its  servant,  the  press,  if  you 
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enact  in  this  session,  in  any  form,  an  effective  law  to  protect  and 
encourage  the  free  flow  of  information  to  the  public. 

Thank  you. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Wald,  for  a  very  concise,  and 
quite  understandable  statement. 

I  gather  you  favor  what  is  sometimes  called  the  Waldie  bill.  Do 
you  have  any  examples  of  jeopardy  flowing  from  assertion  of  privi- 
lege among  your  own  employees  ?  That  is  to  say,  do  you  have  examples 
within  NBC  of  situations  where  testimony  has  been  compelled  and  any 
of  your  employees  have  been  placed  in  jeopardy  because  of  compelling 
their  testimony  ? 

Mr.  Wald.  We  have  examples  of  almost  in  jeopardy.  Some  of  these 
questions  arose  following  the  Watts  riots  in  1968,  for  instance  and  at 
that  time  there  were  various  questions  as  to  who  had  done  what  and 
who  should  testify  as  to  what. 

There  was  a  great  deal  of  official  questioning.  There  was  a  similar 
situation  in  Cleveland  at  one  time.  But  as  things  turned  out  the  inves- 
tigations took  different  patterns  and  our  people  were  never  put  to 
the  question  directly. 

Mr.  IvASTENMEiER.  One  of  the  problems,  it  seems,  is  that  of  defini- 
tion, what  persons  are  to  be  protected  or  can  avail  themselves  of  this 
privilege. 

I  gather  from  your  testimony  you  feel  that  among  others,  camera- 
men should  be  included  in  that  category  and  other  technicians,  too,  I 
take  it. 

How  far  would  you  go  in  that  connection  ? 

]\Ir.  Wald.  It  is  a  very  difficult  question,  but  my  feeling  is  that  per- 
sons regularly  employed  in  the  gathering  of  news  and  information 
ought  to  be  protected.  Technologies  differ,  but  a  cameraman  certainly 
is  regularly  employed  in  the  gathering  of  information  that  results  in 
a  news  story  and  ought  to  be  protected. 

Similarly,  technicians  associated  with  electronic  coverage  ought 
to  be  protected. 

Mr.  I^sTENMEiER.  Are  there  any  circumstances  under  which  you 
would  agree  that  a  newsman  should  disclose  confidential  sources  or 
should  be  compelled  to  ? 

Mr.  Wald.  I  can't  really  think  of  one.  That  is  why  I  asked  for  an 
absolute  privilege.  I  think  that  the  main  thrust  of  things  is  that  as 
we  proceed  looking  at  examples,  there  are  usually  other  legislative 
or  other  judicial  remedies  to  get  to  the  heart  of  the  situation  in  ques- 
tion than  the  one  that  would  take  away  the  privilege  from  a  newsman. 
Therefore,  I  think  it  ought  to  be  absolute. 

Mr.  Kastenmeier.  Yes,  however,  Mr.  Wald,  you  refer  to  the  Gallup 
poll,  the  appearance  of  public  opinion  favoring  an  unrestricted  flow 
of  news  with  reference  to  this. 

Would  you  not  also  surmise  that  if  you  asked  the  public  in  a  poll, 
should  a  newsman  be  able  to  invoke  privilege  in  not  disclosing  a  con- 
fidential source  in  connection  with  a  matter  of  national  security,  how 
do  you  think  the  public  would  vote  on  that  question? 

Mr.  Wald.  I  don't  know.  I  would  surmise  it  would  be  in  the  way  you 
asked  the  question.  I  guess  you  could  ask  it  so  that  the  public  would 
say.  well,  gee  whiz,  it  is  a  real  big  case.  They  ought  to  hit  that  fellow 
and  tell  him  he  should  talk. 
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Mr.  Kastenmeier.  I  am  not  sure  that  the  public  in  questionnaires 
of  this  sort  or  through  polls  should  necessarily  be  relied  upon  in  terms 
of  some  ultimate  statute,  I  believe  that  the  public  opinion  could  be 
all  over  the  place  depending  on  how  you  phrase  the  questions  and 
what  exceptions  you  phrased.  If  you  rely  on  that  it  might  be  a  very 
complicated  piece  of  legislation. 

I  would  like  to  yield  to  the  gentleman  from  Maine. 

Mr.  Cohen.  It  has  been  suggested  to  this  subcommittee  that  the 
experience  at  the  Federal  level  has  been  quite  good  with  relation 
to  the  press,  itself,  that  is,  that  the  Attorney  General's  guidelines  of 
1970  have  been,  if  I  can  use  the  word,  "judiciously  adhered  to"  with 
a  great  deal  of  concern  for  the  rights  of  the  press. 

I  would  like  to  know  in  talking  to  your  employees  whether  that 
has  been  your  experience  ? 

Mr.  Wald.  Yes,  in  general  and  in  broad  scope,  it  has  been.  One  of 
the  reasons  for  that,  I  feel,  is  that  the  conditions  that  gave  rise  to  the 
guidelines  themselves  have  not  really  been  repeated. 

They  grew  out  of  a  series  of  what  you  might  call  roughly  social 
disorders  beginning,  I  guess,  in  Watts.  The  problems  that  the  Attorney 
General  was  addressing  himself  to  in  those  guidelines  grew  out  of 
the  disorders. 

The  disorders  have  not  been  of  the  same  order  since,  so  the  condition 
has  changed  also. 

Mr.  Cohen.  But  basically  the  problem  has  been  at  the  State  level  in 
terms  of  prosecution  ? 

Mr.  Wald.  Yes,  sir. 

Mr.  Cohen.  The  question  this  subcommittee  is  faced  with  is  the 
question  of  whether  we  should  be  acting  at  a  national  level  for  mat- 
ters which  have  cropped  up  at  a  State  level.  Your  own  statement  in- 
dicates that  those  States,  where  there  is  a  privilege,  qualified  or 
unqualified,  there  has  been  abuse  or  seemingly  loopholes  developed,  and 
those  States  are  reacting  rather  quickly  in  correcting  the  differences 
in  their  own  laws. 

So,  the  question  is,  perhaps  it  is  being  corrected  at  the  State  level 
and  should  we  enact  legislation  for  it  ? 

Mr.  Wald.  I  think  it  is  a  national  matter  because  it  is  a  question  of 
public  interest.  I  think  18  States,  having  varying  levels  of  shield  laws, 
are  not  really  sufficient  protection  for  a  question  of  national  interest. 

I  cannot  get  into  the  question  of  whether  your  committee  or  Con- 
gress has  a  preemptive  right  over  the  States.  I  am  not  a  constitutional 
lawyer,  and  I  do  not  really  know,  but  I  do  know  that  a  congressional 
law  that  is  simple  and  clear  could  serve  as  a  model  for  State  legislatures 
if  it  were  to  cover  only  Federal  cases. 

Presumably  if  we  could  not  have  a  single  national  law,  we  could 
at  least  have  a  single  national  standard. 

Mr.  Cohen.  Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  Utah,  Mr.  Owens. 

Mr.  Owens.  I,  too,  enjoyed  your  testimony  Mr.  Wald.  I  was  won- 
dering, on  page  2,  you  deal  with  the  question  of  definition  of  newsman. 
In  answering  the  question  of  the  chairman,  you  say  that  newsmen 
and  others  ought  to  have  absolute  protection. 

You  talked  in  terms  of  answering  the  chairman's  question  about 
the  relationship.  What  about  the  freelance  reporter?  Are  there  cases 
where  you  think  that  ought  to  apply  ? 
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Mr.  Wald.  As  I  said,  tliis  is  a  very  difficult  thing  because  journalism 
is  a  somewhat  amorphous  trade,  and  lots  of  people  are  in  it.  But,  I 
think  the  essence  of  it  is  that  it  is  a  thing  you  practice  for  publication 
of  some  kind,  for  making  something  public. 

I  think  the  end  result  is  how  you  define  who  is  in  it.  If  your  ef- 
forts are  regular  in  the  sense  that  you  cannot  just  once  in  your  life, 
for  that  one  time  only,  declare  yourself  a  newsman— but  if  your 
efforts  are  regular  in  the  sense  of  a  man  who  writes  for  a  news  maga- 
zine with  some  regularity  or  who  occasionally  works  for  television  as 
a  reporter,  and  those  efforts  are  aimed  at  making  public  the  informa- 
tion you  require,  then  you  ought  to  be  considered  to  be  a  newsman. 
I  think  that  is  a  reasonable  standard  to  make.  It  does  exclude  a  large 
portion  of  the  populace  who  might  claim  the  protection,  I  think. 

Air.  0\VENS.  This  may  be  a  leading  question  I  am  asking  you,  but 
do  you  think  government  can  stay  honest  without  this  privflege? 

Mr.  Wald.  Well,  it  has  been  my  experience  and  observation  out- 
side of  this  country  that  where  a  free  press  does  not  exist,  and  where 
a  press  does  not  have  the  opportunity  to  inquire  by  a  large  number 
of  means  into  what  governments  do,  governments  are  less  honest. 

Mr.  Oavens.  I  suppose  we  probably  agree  that  without  a  free  press, 
you  cannot  keep  an  honest  government.  But,  can  you  keep  an  honest, 
efficient  government  without  this  privilege  ? 

Do  you  regard  this  privilege  as  being  essential  to  the  press  being 
free? 

Mr.  Wald.  I  think  I  do,  sir.  I  think  that  without  that  resort,  that 
knowledge  that  you  can  do  this,  too  many  opportunities  are  lost. 

It  happens  on  a  national  level,  but  it  also  happens  on  a  local  level. 
I  think  that  it  is  the  knowledge  that  it  is  in  our  tradition  to  go  forward 
on  these  grounds  that  we  have  been  able  to  do  some  of  the  things  we 
do  to  our  credit. 

Not  all  of  journalism  is  based  on  confidential  sources  but  some  of 
the  best  parts  of  it  are. 
Mr.  Owens.  Thank  you. 

Mr.  Kastenmeier.  May  I  say  about  the  Waldie  bill,  the  Waldie  bill 
that  NBC  has  endorsed  is  very  broad  indeed.  It  goes  far  beyond 
journalists.  "No  person  shall  be  required  to  reveal  the  source  of  any 
*  *  *  information  *  *  *  obtained  in  *  *  *  or  processing  *  *  *  of 
information  *  *  * 

This  may  include  a  book  or  a  pamphlet,  and  not  just  news.  It  in- 
cludes information  obtained  in  processing  information.  It  could  cover 
an  author.  It  could  be  some  sort  of  credit  outfit,  some  sort  of  data  bank, 
some  system  like  this  that  just  processes  information. 

The  source  of  that,  according  to  this  bill,  would  be  privileged.  I 
wonder  if  you  are  really  prepared  to  go  that  far.  This  extends  to  both 
State  and  "Federal  proceedings,  to  guard  that  sort  of  information. 

Mr.  Wald.  Well,  I  have  not  found  a  better  written  description  of 
who  should  be  governed.  The  New  York  State  statute  is  a  very  good 
one  I  think,  despite  the  fact  that  it  does  not  cover  a  cameraman. 

I  think  it  needs  some  slight  amendment  to  make  it  clear  that  it  is 
those  people  who  work  for  the  media  that  are  covered,  but  I  think 
roughly  within  those  bounds,  I  would  find  reasonable  comfort. 

But,  I  have  not  found  any  better  definition  in  the  bills  that  are 
presently  before  you,  sir.  I  may  have  missed  one. 

Mr.  Kastenmeier.  I  yield  to  the  gentleman  from  Illinois. 
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Mr.  Railsback.  Mr.  Wald,  what  would  be  your  feeling  about  the 
case  where — well  let  me  give  you  a  specific  case.  In  relation  to  the 
attempted  assassination  of  George  C.  Wallace  on  May  15,  1972,  ap- 
parently there  was  a  lot  of  television  footage  that  was  taken  during 
that  event. 

It  is  my  understanding  that  the  networks  were  asked  to  provide 
that  television  footage  but  in  response  to  the  request,  they  indicated 
that  there  should  be,  that  they  would  insist  that  there  be  a  subpena. 

The  same  thing  was  true  on  September  14,  1971.  There  were  several 
defendants  charged  with  the  theft  of  U.S.  Government  property. 
They  held  a  news  conference  and  there  were  various  incriminating 
statements  made  by  the  defendants. 

The  news  conference  was  videotaped  by  two  broadcast  media. 
When  they  were  requested  to  make  that  footage  available,  I  guess 
the  allegation  was  that  it  was  with  respect  to  a  crime  they  had  com- 
mitted, they  indicated  their  firm  policy  that  only  upon  issuance  of  a 
subpena,  they  would  produce  those  videotapes. 

My  question  is  this :  If  we  actually  provide  an  absolute  immunity, 
and  we  make  it  possible  so  that  a  newsman,  or  under  the  definition  of 
a  Waldie  bill  it  could  be  a  corporation  or  partnership  or  anybody 
else  who  could  claim  the  privilege,  then  I  am  wondering  what  the 
reaction  of  the  network  would  be  when  they  would  be  requested  to 
provide  tapes,  television  footage  of  actual  events  that  had  taken  place 
and  which  had  been  observed  by  them. 

Mr.  Wald.  The  second  instance  that  you  cited,  I  do  not  know  much 
about.  I  do  know  about  the  Wallace  ones,  but  I  can  answer  both 
questions. 

We  were  involved  in  the  question  that  immediately  arose  after  the 
Governor  was  shot.  All  our  film  was  requested.  This  is  the  normal 
request  and  normal  response  of  any  prosecuting  authority,  to  go  to 
someone  there  with  a  camera  and  say,  "Give  me  everything  you  got". 

"But,  not  only  everything  you  got  that  day,  but  if  you  have  any 
pictures  of  that  shopping  center  for  15  yeare  before,  dredge  that  up 
too."  It  gets  wider  and  wider. 

Mr.  Railsback.  I  think  a  subpena  is  subject  to  being  quashed  if  it 
does  not  have  a  degree  of  relevancy. 

Mr.  Wald.  I  am  aware  of  that.  We  do  not  take  the  position  that  film 
that  has  been  on  the  air  needs  to  be  subpenaed.  We  never  have  at  NBC. 
It  is  our  feeling  that  once  you  have,  in  effect,  published,  putting  it  on 
the  air  in  our  realm,  or  putting  it  on  the  radio  or  putting  it  in  the 
newspaper,  if  anyone  has  need  of  that  material,  he  should  have  it 
available. 

It  is  no  secret.  Millions  of  people  have  seen  this. 

Mr.  Railsback.  What  about  your  published  television  footage? 

Mr.  Wald.  There,  I  think,  you  get  into  the  question  of  what  we  are 
tri/ing  to  get  to,  what  is  our  situation.  This  was  the  pertinent  point 
in  Governor  Wallace's  shooting. 

There  was  a  thought  that  there  might  be  stuff  in  what  we  did  not 
publish  in  fact  that  was  not  available  otherwise.  In  that  particular 
instance,  we  did  tell  the  people  who  wanted  the  information,  the  film, 
that  they  were  seeking  the  wrong  things,  that  we  had  nothing  that 
we  liad  not  put  on  the  air. 

Mr.  Railsback.  Isn't  that  up  to  the  court,  and  to  the  grand  jury 
in  the  case  of  a  grand  jury  proceeding,  or  isn't  it?  Isn't  it  up  to  the 
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public  appointed  investigative  authority  to  determine  what  might  be 
relevant  in  their  search  for  the  truth  of  the  events  that  transpired  ? 

Mr.  Wald.  Well,  sir,  it  strikes  me  that  the  truth  of  the  events  that 
might  have  transpired  was  open  to  a  very  large  number  of  people.  It 
was  an  event  that  took  place  in  public,  and  it  is  the  normal  effort  of 
people  like  us  to  put  on  as  much  of  the  pertinent  information  as  we 
possibly  can. 

When  it  comes  to  a  question  of  a  court  of  law,  then  searching  out 
the  fault  or  the  blame  or  whatever,  the  problem  becomes  one  of  what 
burden  do  you  put  on  these  particular  people,  because  they  are 
newsmen. 

I  think  that  you  can  place  the  burden  on  them  of  repeating  agam 
somehow,  in  our  case  you  just  cannot  bring  the  newspaper  into  the 
court. 

You  have  to  bring  the  film  in  and  it  has  to  make  some  sense  of  what 
they  saw,  giving  the  publication  republication. 

Mr.  Railsback.  Is  there  anything  wrong  with  putting  the  same 
burden  on  the  newsman  that  you  would  put  on  any  other  observer  on 
the  scene  ? 

Mr.  Wald.  But  you  already  have. 

Mr.  Railsback.  I  assume  we  are  talking  now  about  a  case  that  does 
not  even  involve  a  conflict.  What  possible  harm  can  there  be  ?  I  really 
have  trouble  with  this. 

What  possible  harm  can  there  be  if  you  have  a  television  crew  that 
happens  to  televise  a  crime  being  committed,  what  possible  harm  can 
there  be  when  there  is  no  breach  of  a  confidential  relationsliip  in  re- 
quiring them  to  produce  their  published  and  unpublished  footage  so 
that  those  people  who  have  the  job  of  trying  to  ascertain  what  hap- 
pened and  letting  them  decide  whether  that  footage  reveals  some  cir- 
cumstances they  did  not  know  about  ? 

Mr.  Wald.  There  is  some  possible  harm  to  it,  and  I  think  I  can 
address  myself  to  it.  The  problem  does  not  come  in  the  narrow  case 
of  the  court  of  law.  It  comes  in  two  areas,  one  in  the  intention  of  the 
prosecuting  authority,  not  necessarily  Federal,  State,  county,  or  local ; 
and  two,  in  the  eye  of  the  community. 

Let  me  start  with  the  second,  because  we  have  had  experience  in  this 
that  is  of  interest.  There  are  two  cases,  publications,  that  I  can 
think  of. 

There  was  no  question  of  confidentiality.  One  was  simply  a  vast  dis- 
turbance and  riot  in  New  York.  The  cameramen  who  were  taking  pic- 
tures for  television  were  taking  pictures  in  the  street,  largely 
unmolested. 

They  were  taking  pictures,  and  those  pictures  were  put  on  television. 
One  of  the  cameramen,  in  order  to  get  a  better  vantage  point,  climbed 
on  top  of  a  police  wagon.  He  was  immediately  perceived  to  be  a  form 
of  police  authority,  and  he  was  stoned,  literally,  on  the  spot. 

It  has  become  already  a  sense  that  the  television  people  and  news 
photographers  for  the  press  are  photographers,  they  are  on  the  scene 
and  part  of  an  observing  thing. 

It  is  becoming  known  because  prosecutors  will  come  in  and  take 
everytliing  you  have,  not  only  what  you  put  on  the  air,  but  everything 
else,  that  you  are  not  an  observer  on  the  scene  from  the  press,  but  that 
you  are  an  arm  of  the  law,  you  are  a  part  of  the  judicial  process  seeking 
to  fix  fault  and  blame. 
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That  has  begun  already  severely  to  restrict  our  freedom  of  access. 
That  freedom  of  access,  I  feel,  is  of  value  to  the  community  at  large. 
Setting  against  that  value  to  the  community  at  large  is  the  very  nar- 
row advantage  that  may  accrue  in  some  cases  in  a  court  of  law  where 
a  prosecutor — and  I  have  never  heard  of  one  yet — may  find  something 
in  some  film — he  does  not  know  what  is  in  the  film  or  where  it  is — that 
was  not  published.  He  may  get  a  chance  to  find  something. 

I  think  obviously  there  are  all  kinds  of  rights  in  life  and  all  kinds 
of  public  interest.  Sometimes  they  do  not  exactly  mesh.  In  this  case, 
I  think  the  damage  done  by  the  very  small  possible  value — and  nobody 
has  ever  argued  that  something  has  iDeen  lost  by  this — is  far  outweighed 
by  what  I  think  is  a  large  and  real  public  damage  to  the  access  of  our 
media. 

That  is  why  we  are  interested  in  this  problem,  and  that  is  why  we 
try  to  cope  with  it  the  way  we  do. 

Mr,  Railsback.  Am  I  correct  that  I  detect  in  your  statement,  as  I 
have  detected  in  some  of  the  other  statements,  that  you  feel  there  has 
been  a  narrowing  and  a  kind  of  constriction  or  something. 

But  am  I  right  that  there  never  has  been  in  this  country  a  law  grant- 
ing this  privilege.  So  nothing  has  been  taken  away,  but  rather  you  are 
seeking  now  to  have  an  absolute  privilege  for  the  first  time? 

Mr.  Wald.  Yes,  sir,  you  are  right.  There  never  has  been  a  law  be- 
cause we  felt,  obviously  erroneously,  I  guess,  that  we  had  this  right, 
that  this  was  such  a  clear  and  present  public  interest,  that  it  flowed  so 
naturally  from  what  we  thought  was  the  first  amendment  right,  that 
we  did  not  need  it. 

The  Supreme  Court  has  said  to  us,  in  effect,  well,  we  do  not  think 
that  is  where  your  rights  reside,  and  we  do  not  think  this  is  covered 
by  the  first  amendment. 

But,  if  there  is  a  public  interest  question  here,  go  to  Congress  and  say 
there  is  a  public  interest  question  here.  You  ought  to  protect  it  and 
make  a  law. 

Mr.  Kailsback.  Just  one  last  question.  I  have  been  very  interested 
in  your  testimony. 

What  about  a  law  that  would  grant  a  qualified  privilege  but  would 
enumerate  certain  very  serious  acts  which  a  newsman  may  have 
observed,  and  as  a  result  of  which  his  or  her  evidence  may  be  the  only 
evidence  available  of  the  circumstances  surrounding  that  serious  crim- 
inal act  such  as  murder,  assassination,  threats  to  life,  what  about  in- 
corporating into  law  at  least  those  certain  serious  acts  as  exceptions 
to  the  privilege? 

Mr.  Wald.  Well,  they  are  in  the  area  of  what  a  friend  of  mine  was 
calling  the  other  day,  the  high  crimes,  how  you  deal  with  that  if  you 
want  an  unqualified  bill. 

I  must  say  that  I  then  get  into  what  I  was  talking  about  before  in 
terms  of  real  life  versus  theory.  In  theory,  there  is  very  little  you  can 
say  about  that  because,  obviously,  the  state  has  a  right  to  protect 
itself  against  these  high  crimes  or  to  punish  them  once  they  have 
happened. 

But,  in  real  life,  these  instances  generally  do  not  exist.  I  do  not 
know  of  any  specifics  in  which  they  ever  have  existed,  and  nobody 
has  ever  put  any  forth. 
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Mr.  RAn.SBACK.  Let  me  just  refer  yon  to  the  case  of  the  George 
Wallace  situation,  as  an  example,  where  the  network  did  respond  to 
a  subpena.  But  where  you  indicate  in  your  response  to  my  question 
that  you  think  maybe  there  is  a  serious  question  about  the  need  to 
produce  unpublished  footage,  and  somebody  else  with  the  authority 
may  decide  there  is  a  very  real  need  to  have  the  impublished  footage. 

I  am  concerned  if  we  gave  you  an  absolute  immunity,  that  we  would 
have  many  instances  where  the  television  network  would  fail  to 
respond  or  would  move  to  quash  a  subpena  under  an  absolute  privilege 
law. 

Mr.  Wald,  In  the  Wallace  case,  we  responded  without  a  subpena. 
We  explained  if  they  wanted  everything,  we  would  need  a  subpena, 
but  they  did  not  need  it. 

Mr.  Railsback.  You  requested  subpenas  ? 

Mr.  Wald.  We  did  when  the  original  request  came  in.  We  explained 
that  we  were  perfectly  willmg  to  give  everything  we  had  on  the  air, 
which  is  all  we  can. 

NBC  has  never  asked  for  a  subpena  in  terms  of  what  we  had  on  the 
air.  But,  that  is  not  the  real  answer  to  your  question. 

Suppose  we  did  have  something  that  was  not  on  the  air,  and  a  crime 
was  committed,  my  answer  is  that  the  courts  of  law  have  fixed  blame 
and  found  criminals  for  many  years  prior  to  the  advent  about  20  years 
ago  of  this  kind  of  journalism. 

But,  in  recent  years,  roughly  in  the  last  5  or  6  years,  it  has  become 
a  fashion  of  prosecutors,  because  it  is  easier  and  quicker  to  make  of  us 
an  arm  of  the  law.  I  submit  to  you  that  that  is  a  wrong  thing  to  do 
to  the  Dress  of  your  countrv. 

If  you  can  have  the  published  material,  if  there  is  no  requirement 
that  a  newsman  give  up  his  citizenship — nobody  says  that  a  privilege 
to  keep  confidential  necessarily  means  that  you  can  never  speak — if 
these  things  are  protected,  I  think  you  are  protecting  the  greater  thing. 

Mr.  Railsback.  Let  me  just  say,  I  am  all  through,  but  I  want  to 
say  that  the  absolute  privilege  would  include  published  as  well  as 
unpublished.  You  kind  of  indicate  that  you  are  accepting  the  one  with 
the  other — but  the  bill  would  include  both. 

Mr.  Kastenmeier.  I  yield  to  the  gentleman  from  Massachusetts. 

Mr.  Drinan.  Thank  you  very  much.  I  would  like  to  expand  just  a  bit 
on  what  you  say  on  page  4,  namely,  that  the  burden  of  upholding  the 
first  amendment  is  now  heavier  than  at  any  time  since  the  adoption 
of  the  Bill  of  Rights. 

Prior  to  your  responding  to  that  question,  I  would  like  to  suggest 
that  what  the  gentleman  from  Illinois  mentioned  about  the  attempted 
assassination  of  Governor  Wallace  is  not  relevant  to  our  problem  here. 

There  is  nothing  there  obtained  on  a  confidential  basis,  and  all  of 
these  laws,  whether  absolute  or  qualified,  are  restricted  to  what  is 
obtained  on  a  confidential  basis — but  I  would  appreciate  your  com- 
ments, Mr.  Wald. 

You  touched  upon  it  now,  that  the  prosecutors  are  lazy,  and  they 
want  to  get  the  easiest  way. 

Mr.  Railsback.  Would  the  gentleman  yield  ?  I  think  you  are  wrong. 
I  think  many  of  the  bills  do  not  have  anything  to  do  with  the  confiden- 
tial relationship. 
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Mr.  Drinan.  The  whole  thrust  of  it  is  that  they  gain  Imowleclge 
which  other  people  do  not  have,  and  they  gain  it  specifically  on  the 
confidential  basis  where  the  person  revealing  the  knowledge  says,  "You 
may  not  use  my  name." 

In  the  Wallace  situation,  that  did  not  obtain.  Consequently,  I  think 
my  point  is  sustained. 

Mr.  Wald,  would  you  comment  on  the  Bill  of  Eights,  and  why  you 
think  this  is  now  a  crisis  situation,  as  I  understand  it  ? 

Mr.  Wald.  Because  people  are  going  to  jail.  It  strikes  me  that  I  have 
been  working  as  a  journalist  roughly  since  1951,  when  I  started  as  a 
stringer  for  the  New  York  Herald-Tribune. 

My  first  memory  of  a  reporter  who  went  to  jail  for  something  com- 
parable to  this  was  Marie  Torre.  I  knew  of  no  one  before  and  for  many 
years  afterward,  I  knew  of  no  one. 

In  the  last  couple  of  years,  there  has  been  a  concerted  effort.  I  do  not 
mean  there  is  a  conspiracy — but  it  has  become  the  fashion.  It  is  a  thing 
that  people  do,  to  seek  out  reporters  to  get  at  the  source  of  their  infor- 
mation, not  necessarily  to  get  at  what  their  information  reveals,  to 
"Let's  make  him  get  our  information." 

That  kind  of  thing  is  very  bad  for  the  flow  of  information  because 
we  become,  in  effect,  an  evidentiary  thing.  I  do  not  know  the  legal  term, 
but  we  become  fact  gatherers  for  prosecutors  and  sometimes  for  de- 
fendants. 

I  think  that  is  the  wrong  position  for  the  press  to  be  placed  in.  The 
press  bears  the  burden,  under  prosecutor's  efforts,  to  try  to  keep  us 
from  that  injurious  position.  Nobody  else  is  bearing  it  for  us. 

Mr.  Drinan.  Thank  you  very  much,  Mr.  Wald.  I  appreciate  your 
testimony. 

Mr.  Kastenmeier.  The  gentleman  from  California. 

Mr.  Danielson.  I  think  we  are  clearing  this  up.  I  am  delighted  that, 
although  I  am  sitting  between  the  Illinois-Massachusetts  axis,  they 
agree  it  should  be  restricted  to  confidential  sources. 

I  have  a  growing  theory  that  we  have  not  defined  our  problem  com- 
pletely. I  think  you  have  come  close  to  it.  My  point  is  this :  I  am  not 
sure  that,  trying  to  protect  the  newsman,  this  is  not  a  question  of 
semantics. 

Someone  said  a  while  ago  that  we  are  not  protecting  the  newsman, 
we  are  protecting  the  public.  But  we  are  trying  to  put  up  a  fence  here — 
a  shield,  I  believe — for  the  newsman  which  will  protect  the  public's 
beneficial  interest  in  receiving  the  news. 

But  the  thing  we  are  trying  to  protect,  I  think,  is  the  source  of  the 
information — the  person  who  communicates.  I  point  to  your  state- 
ment on  page  3,  commencing  on  line  10,  "There  is  no  doubt  that 
anonymity  and  confidentiality  play  a  large  part  in  our  business." 

Whose  anonymity  ?  The  source  of  information,  isn't  that  it  ? 

Mr.  Wald.  Yes,  sir ;  and  the  information. 

Mr.  Danielson.  And  the  information,  I  am  talking  about  people. 
Which  human  being  is  the  source. 

Mr.  Wald.  Yes,  sir. 

Mr.  Danielson.  And  the  important  thing  is  the  information. 

Mr.  Wald.  Yes,  sir. 

Mr.  Danielson.  Then  you  talk  about  reasons.  The  reasons  vary  as 
much  as  people  and  stories  do.  Family  relationships — a  husband,  or 
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child,  or  a  wife,  might  tell  you  something  about  other  members  of  that 
family,  but  they  do  not  want  their  identity  disclosed. 

Then  you  have  friendships.  One  alleged  friend  may  tell  you  some- 
thing about  his  alleged  friend,  but  he  does  not  want  his  identity  dis- 
closed. Hatreds  or  fear  of  hatreds — of  course,  hatred  is  a  strong  emo- 
tion. People  will  tell  you  something  about  a  person  whom  they  hate, 
but  they  do  not  want  their  identity  disclosed. 

Or,  fear  of  hatred  works  the  other  way  around.  Fear  of  retribution 
by  criminals.  Someone  in  the  Mafia  may  tell  you  something  about  the 
operation,  but  he  does  not  want  his  identity  disclosed.  Or  bosses — we 
have  seen  this.  But  you  go  on  here  for  three  pages,  doing  a  beautiful 
job  of  pointing  out  why  identity  should  not  be  disclosed,  and  the  last 
point  is  the  poor  secretary  in  Tennessee  in  the  hospital  who  got  fired 
as  retribution. 

Isn't  that  what  we  are  talking  about  ?  We  are  trying  to  protect  the 
source— the  identity  of  the  source  of  information — so  that  you  can 
receive  a  full  flow  of  information,  and  then  the  public  benefits  because 
it  learns  this  information. 

Mr.  Wald.  Yes,  sir,  it  is.  But,  in  the  questions  I  was  asked  by  Mr. 
Railsback,  I  tried  to  point  out,  I  think,  an  ancillary  consideration. 
That  is  that  we  get  information,  and  we  are  allowed  access,  we  go  to 
places  where  bankers  and  Congressmen  seldom  come,  and  we  do  that 
because  we  are  in  the  news  business,  and  we  are  accepted  because  of 
those  prior  traditions  for  which  we  did  not  need  a  law. 

Mr.  Danielson.  I  am  fully  in  agreement  with  you. 

Mr.  Wald.  Sometimes  it  is  not  the  question  of  the  person.  It  is  the 
question  of,  can  we  get  in  there.  If  we  are  made  not  only  to  reveal  the 
source,  but  as  an  extension  of  prosecutors ;  if  we  are  policemen  with- 
out a  uniform  and  a  badge,  then  I  think  we  will  not  be  newsmen. 

Mr.  Danielson.  I  do  not  have  much  of  a  quarrel  with  you,  I  think 
we  can  shave  that  a  little  finer,  however.  You  go  on  to  say  on  page  4, 
line  4  of  the  third  paragraph,  "Information  that  does  not  flow  fully 
and  freely  from  source  to  media  to  publish  is  worthless." 

You  are  portraying  yourself  as  a  sort  of  conduit  of  the  informa- 
tion from  the  source  to  the  public  and  it  passes  through  the  media, 
through  that  camera  lens  or  through  the  reporters  notebook  or  what- 
ever, but  it  goes  from  the  source  to  the  public. 

The  public  interest  we  seek  to  protect  here  is  the  public's  right  to 
know  what  is  going  on. 

Mr.  Wald.  Yes,  sir. 

Mr.  Danielson.  But  the  public  is  the  beneficiary.  You  are  not  go- 
ing to  get  the  information  you  seek  from  this  source  if  the  source  is 
afraid  that  you  are  going  to  be  compelled  to  disclose. 

Isn't  that  the  problem  here  ? 

Mr.  Wald.  Yes,  sir. 

Mr,  Danielson,  So  what  we  are  protecting  is  your  right.  We  are 
protecting  the  source  by  giving  you  a  right  to  refuse  to  disclose  the 
source. 

INIr.  Wald,  Yes,  sir. 

INIr.  Danlelson.  Now  then,  that  is  not  too  different  from  the  tradi- 
tional privileged  communications  recognized  by  the  law.  The  penitent 
can  confess  to  the  priest.  It  is  the  penitent's  privilege.  The  client'*" 
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right  to  communicate  with  the  lawyer.  It  is  the  client's  privilege.  He 
knows  tlie  lawyer  cannot  disclose  it. 

The  sick  person  can  go  to  the  doctor  and  tell  about  what  ails  him 
and  seek  help  because  he  knows  the  doctor  cannot  disclose  it.  But,  it 
is  the  patient's  privilege. 

I  think  "^e  are  talking  here  about  the  privilege  that  belongs  to  the 
source.  I  think  we  should  probably  grant  it  because  I  think  it  is  in  the 
public  interest  that  the  public  know  what  is  the  malfeasance  in  office, 
what  public  official  is  corrupt,  where  does  the  narcotics  come  from, 
whatever  it  may  be. 

I  am  rambling  on  here,  but  I  do  have  a  point.  Who  should  have  a 
right  to  waive  the  privilege?  Can  you  justify  the  newsman  having 
a  right  to  waive  this  privilege  ? 

Mr.  Wald.  Well,  it  strikes  me  that  you  have  a  question  that  has  one 
clear  answer,  and  it  is  one  I  do  not  know  the  answer  to.  The  clear 
answer  is,  if  the  source  in  any  hypothetical  situation,  decides  to  waive 
his  privilege  or  to  waive  this  privilege,  there  is  no  question. 

Mr.  Danielson.  It  is  the  source  ? 

Mr.  Wald.  If  the  source  waives  it.  In  any  event,  whatever  informa- 
tion— if  the  secretaiy  in  Memphis  had  decided  to  stand  up  and  say,  "I 
gave  that  fellow  that  information,"  that  privilege  then  would  have 
been  waived. 

It  is  not  a  situation.  I  think  that  in  the  question  of  the  newsman 
dealing  with  a  source  and  the  newsman  says,  "OK,  I  have  a  privilege 
that  will  allow  me  not  to  testify  as  to  who  you  are  or  what  you  are 
telling  me.  We  can  deal  totally  confidentially",  and  then  the  newsman 
goes  out  and  breaks  that  privilege,  I  cannot  deal  with  it  because  in 
the  first  place,  a  person  who  would  do  that,  any  person  who  would  do 
that  would  also  lie  about  whether  or  not  he  was  given  the  right  by  the 
person  who  gave  the  original  information. 

I  cannot  deal  with  it. 

Mr.  Danielson.  This  is,  I  think,  where  we  will  have  to  simmer  it 
down.  On  page  4,  line  1,  you  say  that  "people  with  important  informa- 
tion [would]  remain  silent  rather  than  risk  their  jobs  .  .  .,  on  the  will 
of  a  newsman  to  stand  firm  .  .  ." 

Wouldn't  they  likewise  remain  silent  rather  than  to  risk  their  lives 
or  friendships  or  jobs  on  the  whim  of  a  priest,  the  discretion  of  a 
newsman  to  remain  firm  ? 

Mr.  Wald.  All  I  can  tell  you  is  that  they  do  not  do  it  now.  Unless 
this  question  was  raised,  I  do  not  think  there  was  an  impediment. 

Mr.  Danielson.  I  think  the  average  newsman  is  not  going  to  dis- 
close it  if  he  does  not  have  to.  Don't  misunderstand  me. 

Mr.  Wald.  But  I  mean  the  sources.  Of  course,  you  do  not  know  what 
people  have  not  told  you,  but  I  do  not  think  that  sources  were  intimi- 
dated and  did  not  come  forward  because  they  thought  there  was  a 
possibility  that  the  newsman  would  disclose,  and  yet  the  possibility 
must  have  existed  and  does  exist. 

Mr.  Danielson.  Thank  you.  The  reason  I  am  asking,  I  do  not  think 
this  really  should  apply  only  to  newsmen.  In  3  days  of  hearings, 
the  definition  of  newsmen  is  getting  more  and  more  amorphous  to 
use  your  own  definition. 

Thank  you.  I  will  go  no  further. 
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Mr.  Mezvixsky.  ]May  I  pose  a  question,  please? 

Mr.  Kastenmeier.  All  right,  one  question. 

Mr.  Mezvinsky.  I  see  the  press  is  not  unified.  I  see  the  testimony 
given  by  CBS  in  the  past  hearings  and,  by  ABC  is  argued  for  qualified 
right  and  you  have  pointed  that  out. 

What  I  want  to  know  is  that  I  sense  there  is  a  feeling  that  qualified 
privilege,  if  we  had  a  mark-up  today,  would  probably  come  out  of 
this.  Is  NBC  ready  to  accept  a  qualified  privilege  law  or  would  you 
be  in  a  position  to  fight  in  the  courts  for  the  absolute  right  based  on 
the  constitutionality  ? 

Mr.  Wald.  Well,  sir,  I  find  that  very  hard  to  answer  for  this  reason  : 
I  believe  that  there  are  no  qualifications  that  can  be  written  so  care- 
fully that  they  would  satisfy  that  Douglas  kind  of  question  that  any 
qualifications  can  open  things  up. 

But  all  of  these  qualifications  are  based  upon  theoretical  cases  that 
seem  to  me  one  by  one  not  to  stand  the  test  of  experience. 

However,  it  seems  to  me  theoretically  possible  that  there  is  quali- 
fications in  some  of  these  bills  that  could  be  written  so  neatly,  clearly, 
carefully  that  we  would  be  in  large  forced  to  accept. 

So  I  can't  give  you  a  firm  answer.  I  think  our  clear  preferences, 
and  CBS's  now  I  gather,  is  for  an  unqualified  bill,  but  it  is  possible 
there  is  a  qualification  that  would  strike  us  as  being  sensible  or 
administratively  workable  or  whatever.  That  is  all  I  can  tell  you. 

Mr.  Kastenmeier.  JNIr.  Wald,  we  thank  you  again  for  your  testi- 
mony here  this  morning. 

The  Chair  would  like  to  call  our  third  witness  this  morning,  Prof. 
Vince  Blasi  of  the  Univei'sity  of  Michigan,  who  has  served  in  numer- 
ous capacities  and  written  extensively  on  the  subject. 

We  are  pleased  to  have  you  here  this  morning. 

Mr.  Bi^\si.  Thank  you  very  much. 

Mr.  Kasttexmeier.  I  Iniow  you  have  a  15-page  statement.  You  may 
proceed  from  it  as  you  wish,  or  if  j^ou  desire  to  summarize  your 
statement,  you  may  also  do  so.  I  would,  of  course,  urge  that  when 
responding  to  questions,  that  you  try  to  be  as  concise  as  you  can,  and 
perhaps  I  can  urge  my  colleagues  also  to  be  concise. 

TESTIMONY  OF  VINCE  BLASI,  PROFESSOR  OF  LAW,  THE 
UNIVERSITY  OF  MICHIGAN  LAW  SCHOOL 

Professor  Bi^\si.  Let  me  try  to  keep  my  opening  remarks  as  brief 
as  possible.  One  reason  is  that  I  have  been  studying  this  problem  in 
the  last  2  years  in  most  of  its  dimensions,  and  I  am  prepared  to  answer 
whatever  questions  j^ou  have. 

I  have  interviewed  47  different  reporters  across  the  country,  in- 
cluding Caldwell,  Bridge,  Farr,  and  Branzburg.  And  I  have  conducted 
a  mail-order  sui-vey  of  1,000  reporters  and  have  conducted  an  essay- 
type  survey  of  another  170,  approximately. 

I  have  already  written  widely  on  the  constitutional  issue.  What  I 
am  doing  most  of  all  right  now  is  drafting  a  model  State  shield  law 
for  the  conference  of  commissioners  on  uniform  State  laws. 

So  any  questions  you  have  that  concern  anything  from  drafting 
problems  to  the  policy  issues,  I  would  be  glad  to  talk  about. 
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Let  me  say  a  few  brief  things  to  open,  and  then  we  can  follow  with 
your  questions.  I  am  a  little  out  of  sympathy  with  the  picture  of  the 
issue  that  has  been  emerging  in  the  testimony  as  I  read  about  it  in 
the  newspapers.  Most  of  all,  I  suppose  I  find  myself  in  very  strong 
disagreement  with  the  "all  or  nothing"  attitude  that  is  expressed  by 
both  sides  of  the  issue. 

To  disagree  with  a  proposition  that  is  endorsed  by  Byron  White 
and  William  Douglas  and  Earl  Caldwell  and  Roger  Cramton  together 
can  o-ive  one  pause,  I  suppose,  but  I  don't  believe  a  qualified  privilege 
cannot  do  the  job,  or  that  a  qualified  privilege  is  worse  than  nothing, 
which  I  think  Jack  Landau  said  a  couple  of  days  ago. 

One  of  the  reasons  I  believe  this,  is  that  the  picture  one  typically 
has  of  this  problem  is  misleading,  that  of  a  reporter  who  approaches 
the  source  and  tries  to  get  an  individual  story  and  the  source  is  afraid 
of  being  subpenaed,  and  they  talk  about  whether  it  is  on  or  off  the 
record,  and  whether  it  will  be  privileged,  so  that  if  the  ground  rules 
are  not  absolute,  if  there  is  not  a  clear  demarcation  of  what  is  privi- 
leged and  what  is  not,  the  story  will  not  come.  But  that  is  not  the  way 
it  works. 

If  you  do  any  analysis  in  the  news  profession,  not  many  reporters  at 
all  are  affected  by  the  subpena  tlireat.  The  conduit  kind  of  reporting 
that  we  have  been  talking  about  isn't  really  affected  that  much. 

A^liat  you  are  really  talking  about  is  the  in-depth,  investigative  re- 
porting and  not  so  much  the  discrete  piece  of  information,  the  scoop 
that  can  be  j^assed  on.  You  are  talking  about  the  professional  skills  of 
assessment  and  verification. 

Earl  Caldwell  is  a  good  reporter  not  because  he  can  get  an  exclusive 
interview  from  Bobby  Scales.  That  is  not  why.  "Why  he  is  a  good 
reporter  is  that  he  doesn't  have  to  pass  on  everything  that  Bobby 
Scales  says.  What  he  can  do  is  talk  to  the  rank  and  file,  and  in  a  sense 
build  up  an  expertise,  and  most  of  all  to  verify  the  kinds  of  things 
passed  out  in  a  press  release,  some  of  which  is  not  worthy  of  being 
passed  on  to  the  public,  and  to  assess  trends,  to  make  judgments,  to 
select. 

That  is  what  makes  him  a  good  reporter.  The  kinds  of  reporters  that 
are  really  harmed  by  this  Supreme  Court  decision  are  what  is  at  issue. 
If  that  is  the  case,  it  is  not  a  clear  promise  that  matters.  It  is  a  trust. 
If  the  source  doesn't  trust  the  reporter,  no  privilege  is  going  to  make 
the  information  flow.  If  the  source  doesn't  really  have  confidence  that 
the  reporter  can  be  trusted,  the  reporter  can  pass  it  on  under  the  table 
or  can  just  breach  the  confidence  in  other  ways. 

One  way  is  by  not  identifying  the  source,  but  passing  on  the  signals 
to  the  knowing  reader.  You  have  read  stories  which  said,  "One  high- 
ranking  State  Department  official,"  and  to  the  knowing  reader  the 
signal  is  passed  on. 

Mr.  Kastenmeier.  If  that  is  the  case,  Professor  Blasi,  then  you  are 
at  considerable  odds  with  the  preceding  witnesses  who  suggested 
cameramen  should  be  covered.  There  would  be  no  purpose  in  covering 
the  te^e^^sion  camerman  under  that  point. 

Professor  Blasi.  There  would  he.  I  have  had  interviews  with  camera- 
men as  well.  The  one  point  is  that  there  is  danger  of  retaliation  against 
cameramen  if  it  is  thought  that  their  outtakes  can  be  used  or  they  will 


129 

have  more  difficulty  winning  access  to  particular  events  or  key  posi- 
tions. 

But  more  than  that  is  the  fallout  against  the  news  organization 
itself.  If  a  New  York  Times  cameraman  is  subpenaed  and  made  to 
give  evidence  in  a  situation  where  it  is  unjustified.  Earl  Caldwell,  Jim 
Kitner,  Lesley  Oelsner  might  feel  the  pinch  as  well. 

There  will  be  a  resentment  against  the  Times  as  an  organization. 
To  bring  my  remarks  to  a  focus,  I  think  the  biggest  problem  in  the 
last  couple  of  years  is  not  so  much  that  there  are  individual  isolated 
subpenas  that  have  been  issued,  but  that  they  are  thrown  around  so 
indiscriminately. 

If  I  may  add  an  aside,  what  will  protect  the  flow  of  information 
most  of  all  is  not  an  absolute  privilege  or  carefully  drawn  qualified 
privilege ;  what  will  protect  the  flow  of  information  most  of  all  is  if 
people  quit  paying  so  damn  much  attention  to  the  subpena  issue.  The 
press  has  been  committing  hara-kiri.  If  I  were  worried  about  protect- 
ing the  information  flow,  I  would  try  to  bury  the  issue.  The  more 
people  are  aware  of  the  threat,  the  more  it  is  the  minds  of  sources. 

I  think  what  you  should  be  trying  to  achieve  by  a  privilege  is  to 
greatly  reduce  the  number  of  the  subpenas  and  the  mdiscriminateness 
with  which  they  are  thrown  around,  the  extent  to  which  they  are  used 
in  situations  in  which  there  is  very  little  evidentiary  gain  to  be  had. 

A'^Hiat  I  recommend  you  do  is  to  draft  a  privilege  around  that 
observation  and  try  to  isolate  out  those  few  situations  in  which  there 
will  be  a  substantial  evidentiary  gain.  I  recommend  two  broad  courses 
of  action  along  that  line. 

One  is  to  make  a  distinction  between  investigative  and  adjudicative 
subpenas.  Everybody  I  have  seen  has  talked  about  this  problem  as 
though  investigative  subpenas  are  the  same  as  adjudicative  subpenas. 

A  subpena  issued  in  the  course  of  an  investigative  proceeding  is 
generally  not  narrow  in  focus.  There  is  not  the  procedural  protection 
that  comes  from  the  rules  of  evidence  and  standards  of  relevance,  and 
there  is  no  credibility  check  in  the  sense  you  have  a  dispute  that  is 
already  framed. 

Those  kinds  of  subpenas  are  vastly  different,  both  in  terms  of  their 
evidentiary  gain  and  also  in  terms  of  the  damage  they  do,  the  fears 
thev  generate,  the  climate  they  create  which  is  the  real  problem. 

They  are  vastly  different  from  adjudicative  subpenas,  when  you  are 
talking  about  a  trial,  a  focused  issue,  and  using  evidence  in  a  legalistic 
sense,  not  the  kind  of  exploratory,  looking-for-leads  kind  of  sense. 

So  I  think  you  should  strongly  differentiate  adjudicative  subpenas 
from  investigative  subpenas.  I  recommend  an  absolute  privilege  with 
regard  to  investigative  subpenas. 

But  picking  up  on  the  point  you  mentioned  about  confidentiality, 
I  would  not  give  that  to  every  member  of  the  journalistic  profession 
or  every  professional  disseminator  of  information. 

I  would  only  give  it  to  those  who  are  willing  to  state  under  oath 
in  a  detailed  affidavit  that  if  they  are  made  to  testify  they  will  be 
breakino;  an  explicit  promise  of  confidentiality  which  was  necessary 
in  the  first  place  to  aret  the  information  or  that  serious  harm  to  an 
onsroing  source  relationship  will  ensue  if  they  are  made  to  give  the 
information. 
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If  you  limit  it  to  those  people  who  can  say  that  under  oath  I  think 
you  have  confined  the  privilege  a  good  deal,  and  are  keying  it  to  the 
flow  of  information. 

The  second  point  is  that  the  talk  I  have  heard  this  morning  and 
from  reading  the  accounts  of  previous  days  has  centered  on  how 
would  you  qualify  the  privilege  in  terms  of  the  language  of  the 
statute. 

I  think  the  focus  ought  to  be  on  procedures.  I  think  the  experience 
with  the  Attorney  General's  guidelines  is  meaningful.  Why  is  it  that 
there  have  been  very  few  subpenas  issued  at  the  Federal  level  since 
the  guidelines  went  into  effect  ? 

If  we  can  reduce  the  State  level  as  we  have  at  the  Federal  level, 
I  think  the  problem  would  be  solved.  Why  is  it?  It  is  not  because 
the  language  is  so  carefully  drawn.  The  reason  is  the  procedures. 
The  basic  procedure  there  is  that  you  have  to  go  and  get  the  personal 
approval  of  the  Attorney  General  of  the  United  States  before  a 
subpena  is  issued. 

That  kind  of  a  procedure  is  a  tremendous  credibility  check.  The 
sloppy  subpena,  the  subpena  issued  in  faith  and  hope,  the  subpena 
issued  in  a  vindictive  way  because  of  the  local  district  attorney  is 
in  some  sense  on  the  outs  with  the  press. 

Those  subpenas  are  filtered  out.  I  recommend  you  try  to  draft  a 
statute  which  makes  a  subpenaing  party  go  through  a  credibility 
check  and  file  a  specific  detailed  affidavit  before  you  can  overcome 
the  privilege. 

You  draw  the  exceptions  in  a  very  precise  way  so  you  focus  on  the 
exact  reason  to  believe  there  is  evidence  and  make  the  subpenaing 
party  show  what  alternative  ways  the  evidence  could  be  had  and  what 
diligent  effort  has  been  made. 

I  think  most  of  all  to  suspend  contempt  sanctions  against  the 
reporter  until  all  appeals  have  been  exhausted  so  you  cannot  use  it  in 
a  shortrun  sense  for  harassment. 

Given  that,  I  think  with  careful  drafting  and  a  great  deal  of  atten- 
tion paid  to  procedures,  and  none  of  the  bills  I  think  do  that,  then 
I  think  a  qualified  privilege  can  handle  the  kind  of  situations  you 
have  been  talking  about. 

There  are  extreme  and  unusual  situations  where  I  think  newsmen 
should  be  made  to  testify.  Still  most  important  of  all,  it  would  change 
this  climate  which  now  exists  where  there  is  a  great  deal  of  fear  and 
uncertainty.  That  is  essentially  what  I  recommend. 

One  thing  I  forgot  to  mention :  There  has  been  some  talk  about  a  law 
which  would  govern  the  States.  That  raises  some  very  serious  constitu- 
tional problems. 

I  have  not  written  on  that,  but  I  teach  it  and  I  may  be  able  to  help 
in  that  way  as  well. 

We  have  been  working  continually  in  the  last  6  weeks,  the  commis- 
sioners on  uniform  State  laws,  on  a  shield  law. 

I  would  like  to  include  a  draft  of  the  uniform  law. 

Mr.  Kastenmeier.  I  take  it  the  model  statute  is  not  released  yet. 

Professor  Blast.  No,  it  is  not.  I  wanted  you  to  have  it  for  your  own 
private  use.  We  will  be  releasing  a  draft  with  commentaries  within  a 
month.  We  will  be  holding  hearings. 

[The  draft  referred  to  is  as  follows :] 
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Shield  Law  Pboposal 
(By  Professor  Vince  Blasi,  University  of  Michigan  Law  Scliool) 

SECTION   ONE    [DEFINITIONS] 

As  used  in  this  Act : 

(1)  "Adjudicative  proceeding"  means  any  proceeding,  or  motion  ancillary  to 
the  proceeding  or  for  the  discovery  of  evidence  relevant  to  the  proceeding,  com- 
mencing with  the  return  of  an  indictment  or  information  or  the  filing  of  a  com- 
plaint or  other  formal  petition  for  relief,  before  a  permanent  or  ad  hoc  judicial 
or  administrtive  body  which  possesses  the  power  of  subpoena  and  has  a  jurisdic- 
tion and  remedial  authority  specified  by  law,  for  a  decree,  order  or  writ  granting 
specific  relief  of  a  compensatory,  prohibitive,  or  punitive  nature  against  one  or 
more  parties  to  the  proceeding.  The  term  includes  a  contempt  proceeding,  whether 
designated  civil  or  criminal ;  a  proceeding  for  impeachment,  disbarment  or  other 
professional  disqualification ;  a  proceeding  to  determine  whether  a  license  should 
be  revoked  for  violation  of  the  conditions  of  its  issuance ;  and  a  proceeding  before 
a  referee  in  bankruptcy.  The  term  does  not  include  any  proceeding  of  a  grand 
jury ;  or  any  proceeding  before  an  administrative  agency  or  board  to  determine 
whether  a  rule,  regulation,  or  rate  should  be  instituted  or  whether  a  license 
should  be  granted  or  renewed. 

(2)  "Give  evidence"  means  testify,  submit  documentary  evidence,  submit  to  a 
deposition,  or  answer  interrogratories. 

(3)  "Information"  includes  expressions  of  opinion,  films,  photographs,  and 
statistical  data. 

(4)  "Profession  disseminator  of  information  to  the  public"  means  a  person 
who,  at  the  time  he  obtained  the  information  that  is  sought,  was  earning  his 
principal  livelihood  by,  or  for  each  of  the  preceding  three  weeks  of  for  four  of 
the  preceding  eight  weeks  had  spent  at  least  twenty  hours  per  week  engaged  in 
the  process  of,  obtaining  or  preparing  infonnation  for  dissemination  to  the 
general  public  with  the  aid  of  printing,  reprographing,  mimeographing,  broad- 
casting, sound  amplification,  or  sound  reproduction  facilities.  The  term  includes 
one  who,  while  not  qualifying  as  a  professional  disseminator  under  this  defini- 
tion, learned  the  information  that  is  sought  in  the  capacity  of  an  agent,  assistant, 
or  employee  of  one  who  does  so  qualify. 

SECTION    TWO    I  THE   PRIVILEGE] 

A  professional  disseminator  of  information  to  the  public  is  privileged  to  decline 
to  give  evidence  concerning  the  source  or  contents  of  information  that  he  obtained 
during  the  course  of  his  professional  activties  if  he  swears  or  aflBrms  under  oath 
that  he  was  able  to  obtain  the  information  only  by  giving  his  source  an  explicit 
promise  of  confidentiality  or  that  serious  harm  to  an  important,  ongoing  source 
relationship  is  likely  to  result  if  he  is  required  to  disclose  the  infomation. 

SECTION    THREE    [CONDITIONS   UNDER    WHICH    PRIVILEGE   IS    SUPERSEDED] 

In  an  adjudicative  proceeding  the  privilege  provided  in  Section  Two  is  super- 
seded if  the  body  or  party  seeking  the  professional  disseminator's  evidence  proves 
by  clear  and  convincing  evidence  that : 

(1)  it  is  more  likely  than  not  that  the  professional  disseminator  has  informa- 
tion which  is  clearly  relevant  to  a  significant  issue  in  the  dispute ;  and 

(2)  the  body  or  party  seeking  the  evidence  has  diligently  attempted  to  obtain 
the  information  by  alternative  means  that  are  less  injurious  to  the  flow  of  in- 
formation to  the  public  ;  and 

(3)  the  evidence  that  could  be  obtained  by  alternative  means  is  clearly 
inadequate  because, 

(a)  the  credibility  of  the  alternative  source  is  open  to  serious  question,  or 

(b)  the  evidence  that  could  be  obtained  from  the  alternative  source  is 
much  less  complete  or  detailed  than  that  which  probably  could  be  obtained 
from  the  professional  disseminator,  or 

(e)  the  issue  to  which  the  evidence  is  relevant  is  so  important  and  so 
closely  contested  that  cumulative  evidence  is  necessary  in  order  to  insure 
a  fair  resolution  of  the  dispute,  or 

(d)  the  cost  of  obtaining  the  information  by  alternative  means  is  pro- 
hibitive. 
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SECTION   FOUR    [AFFIDAVITS] 

(1)  In  order  to  invoke  the  privilege  provided  by  this  Act,  the  person  claiming 
the  privilege  shall  file  with  the  judge  or  chairman  of  the  proceeding  for  which 
the  evidence  is  sought,  and  provide  copies  to  all  parties  to  the  proceeding,  a 
sworn  affidavit  specifying,  in  as  much  detail  as  is  feasible  without  violating 
his  promises  of  confidentiality  or  endangering  his  ongoing  source  relationships, 
the  facts  which  establish  that  he  qualifies  for  the  privilege  under  the  provisions  of 
this  act.  The  affidavit  shall  include  the  facts  which  establish  that : 

( a )  the  claimant  of  the  privilege  is  a  professional  disseminator  of  information 
to  the  public  ;  and 

(b)  the  evidence  that  is  being  sought  concerns  information  that  he  obtained 
during  the  course  of  his  professional  activities  ;  and 

(c)  he  was  able  to  obtain  the  information  only  by  giving  his  source  an  explicit 
promise  of  confidentiality  or  that  serious  harm  to  an  important,  ongoing  source 
relationship  is  likely  to  result  if  he  is  required  to  disclose  the  information. 

(2)  A  party  who  claims  that  the  privilege  is  superseded  under  Section  Three 
of  this  Act  shall  file  with  the  judge  or  chairman  of  the  proceeding  for  which  the 
evidence  is  sought,  and  provide  copies  to  all  parties  to  the  proceeding  and  to 
the  claimant  of  the  privilege,  a  sworn  affidavit  specifying  in  abundant  detail 
exactly : 

(a)  what  facts  make  it  more  likely  than  not  that  the  professional  disseminator 
has  information  clearly  relevant  to  a  significant  issue  in  the  dispute;  and 

(b)  what  efforts  have  been  made  to  obtain  the  information  by  alternative 
means ;  and 

(c)  why  the  information  which  could  be  obtained  by  alternative  means  would 
be  clearly  inadequate. 

(3)  if  the  judge  or  chairman  of  the  proceeding  finds  that  an  affidavit  required 
by  Paragraph  (1)  or  (2)  of  this  Section  is  not  as  detailed  or  specific  as  he  be- 
lieves is  feasible  and  necessary  to  a  proper  determination  of  the  privilege  claim, 
he  shall  instruct  the  affiant  to  submit  a  more  detailed  or  specific  affidavit.  If  the 
affiant  fails  to  do  so,  his  claim  under  the  Act  shall  be  denied.  If  a  claim  of  privi- 
lege under  this  Act  is  denied  for  failure  to  submit  a  more  detailed  or  specific 
affidavit,  the  claimant  may  be  required  by  the  judge  or  chairman  of  the  proceed- 
ing to  give  the  evidence,  and  may  be  found  in  contempt  for  failure  to  do  so.  A 
finding  of  contempt  under  this  Paragraph  is  subject  to  review  on  appeal.  The 
finding  of  contempt  shall  not  be  affirmed  unless  the  appellate  court  independently 
determines  that  a  more  detailed  or  specific  affidavit  is  feasible  and  is  necessary 
to  a  proper  determination  of  the  privilege  claim.  Notwithstanding  Section  Six  of 
this  Act,  the  claimant  may  be  incarcerated  or  required  to  post  bond  during  the 
pendency  of  the  appeal  on  the  contempt  citation. 

SECTION   FIVE    [PROCEDURES] 

(1)  When  a  person  invokes  the  privilege  provided  by  this  Act  in  a  non- 
adjudicative proceeding  or  a  non-judicial  adjudicative  proceeding,  the  body  or 
party  seeking  his  evidence  may  apply  to  the  [court  of  general  jurisdiction]  for 
an  order  requiring  the  claimant  of  the  privilege  to  give  his  evidence  on  the 
ground  that  he  does  not  qualify  for  the  privilege  under  the  provisions  of  this  Act. 
Application  for  an  order  is  made  by  verified  petition  setting  out  the  reasons  why 
the  claim  of  privilege  does  not  qualify  under  the  Act  and  attaching  a  copy  of  ail 
affidavits  required  to  be  filed  under  Section  Four.  Upon  application,  the  court 
shall  give  notice  and  a  copy  of  the  petition  to  the  claimant  of  the  privilege  and 
shall  fix  a  time  and  place  for  a  hearing.  The  court  shall  give  the  claimant  of  the 
privilege  and  the  party  seeking  his  evidence  the  opportunity  to  be  heard,  conduct 
whatever  further  inquiry  it  thinks  necessary,  and  make  a  prompt  determination 
of  the  privilege  claim.  An  order  of  the  [court  of  general  jurisdiction]  entered 
under  this  Paragraph  is  subject  to  review  on  appeal.  During  the  pendency  of  all 
appeals,  the  privilege  is  in  full  force  and  effect. 

(2)  When  a  person  invokes  the  privilege  provided  by  this  Act  in  a  judicial 
adjudicative  proceeding,  the  party  seeking  his  evidence  may  apply  to  the  judge 
for  an  order  requiring  the  claimant  of  the  privilege  to  give  his  evidence  on  the 
ground  that  he  does  not  qualify  for  the  privilege  under  the  provisions  of  this 
Act.  Application  for  an  order  shall  be  made  under  oath,  either  orally  or  in  writ- 
ing, setting  out  the  reasons  why  the  claim  of  privilege  does  not  qualify  under 
the  Act.  If  the  party  claims  that  the  privilege  is  superseded  in  accordance  with 
Section  Three  of  the  Act,  he  shall  file  the  affidavit  required  by  Section  Four  (2). 
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Upon  application,  the  judge  shall  give  the  claimant  of  the  privilege  and  the 
party  seeking  the  evidence  the  opportunity  to  be  heard,  conduct  whatever  further 
inquiry  is  deemed  necessary,  and  make  a  prompt  determination  of  the  privilege 
claim.  If  the  privilege  claim  is  sustained,  the  party  seeking  the  evidence  may 
take  an  interlocutory  appeal  from  the  ruling.  If  the  privilege  claim  is  denied, 
the  claimant  may  be  compelled  by  the  judge  or  chairman  to  give  the  evidence 
and  may  be  found  in  contempt  upon  failure  to  do  so. 

SECTION    SIX    [CONTEMPT] 

A  claimant  of  the  privilege  under  this  Act  who  is  found  in  contempt  for  failure 
to  give  evidence  after  a  denial  of  his  privilege  claim  may  appeal  the  finding  of 
contempt.  Except  with  regard  to  a  finding  of  contempt  as  provided  for  in  Section 
Four  (3)  of  this  Act,  the  claimant  may  not  be  incarcerated  or  required  to  post 
bond  during  the  pending  of  the  appeal  on  the  contempt  finding.  The  finding  of 
contempt  shall  not  be  affirmed  unless  the  appellate  court  independently  deter- 
mines that  the  appellant's  claim  of  privilege  under  this  Act  was  properly  denied. 

SECTION    SEVEN    [BITRDEN    OF   PROOF] 

In  all  disputes  concerning  claims  of  privilege  under  this  Act  the  claimant  of 
the  privilege  has  the  burden  of  proving  by  a  preponderance  of  the  evidence  that 
he  qualifies  as  a  professional  disseminator  of  information  to  the  public  and  that 
he  obtained  the  information  in  question  during  the  course  of  his  professional 
activities. 

SECTION   EIGHT    [WAIVER] 

The  invocation  and  waiver  of  the  privilege  provided  by  this  Act  is  at  the  dis- 
cretion of  the  claimant.  A  claimant  does  not  waive  his  privilege  by  disclosing 
any  of  the  information  protected  by  the  privilege  to  any  tribunal,  to  the  public, 
or  to  any  other  person. 

Mr.  Kastenmeier.  Does  it  follow,  what  you  have  just  suggested 
to  us  in  terms  of  the  possible  Federal  action,  that  is  to  say,  making 
the  process  more  difficult  for  obtaining  a  subpena  rather  tlian  trying 
to  identify  who  shall  be  given  the  privilege  and  under  general  absolute 
conditions?  I  take  it  it  coincides  precisely  with  what  you  described 
to  us  this  morning. 

Professor  Blasi.  Yes ;  it  does.  It  provides  for  an  absolute  privilege 
for  those  disseminators  of  information  who  can  make  that  statement 
under  oath  that  their  professional  functioning  will  be  adversely  af- 
fected. And  it  is  qualified  with  regard  to  adjudicative  proceedings. 
It  picks  up  from  the  basic  standard  which  was  suggested  by  Justice 
Stewart  in  his  dissent  in  Branzhurg  but  refines  it  a  good  deal.  It  makes 
it  more  specific.  It  makes  it  more  likely  that  the  reporter  has  more 
relevant  information  and  that  all  alternative  sources  have  been  ex- 
hausted. It  is  much  more  specific  as  to  when  it  would  be  inadequate, 
what  kind  of  affidavit  has  to  be  submitted. 

Mr.  Kastenmeier.  You  made  a  very  extensive  report  to  the  re- 
porters committee  for  the  press.  I  have  it  here  in  my  hand.  I  think 
most  of  us  have  had  access  to  it.  This  I  take  it  was  prepared  before 
the  Branzburg  decision. 

Professor  Blast.  Yes ;  it  was. 

I  should  disassociate  them  from  it.  They  decided  they  wanted  an 
independent  scholarly  report.  I  would  not  liave  gotten  near  it  without 
a  clear  assurance  that  they  would  intervene  at  no  stage  of  the  writing 
or  research.  It  does  not  represent  their  conclusions.  In  fact,  they  testi- 
fied otherwise. 

Mr.  Kastenmeier.  It  is  merely  a  report  to  them. 

Professor  Blasi.  Yes,  sir. 
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Mr.  Kastenmeier.  It  is  not  necessary  that  they  endorse  this  ? 

Professor  Blast.  Yes,  sir. 

Mr.  Kastenmeier.  Indeed,  I  was  going  to  ask  you  whether  as  a 
result  of  the  court  decisions  and  intervening  events  of  the  last  several 
months  your  own  views  have  changed  in  any  particular  sense  from 
this  report. 

Professor  Blasi.  Well,  they  have  not,  with  a  couple  of  exceptions, 
I  guess.  The  burden  of  what  I  said  then  as  far  as  the  empirical  aspects 
and  to  what  extent  are  sources  drying  up  is  that  essentially  right  now, 
before  Branzhurg^  the  situation  is  not  ideal  but  certainly  it  is  not  as 
awful  as  it  has  been  painted.  It  is  manageable.  Most  good  reporters 
can  still  get  their  stories  but  watch  out  if  the  Supreme  Court  legiti- 
mizes the  practice  of  subpenaing  these  men,  I  think  that  is  what 
has  happened.  The  numbers  of  subpenas  and  the  circumstances  in 
which  they  have  been  issued  has  shot  up.  One  reason  I  strongly  urge 
that  you  pass  qualified  legislation  is  that  I  think  if  the  Congi-ess  of 
the  United  States  goes  on  record  as  saying  that  this  is  not  an  appro- 
priate practice  except  under  the  most  unusual  circumstances,  that  can 
have  an  effect  on  not  only  the  climate  of  fear  among  sources  but  the 
behavior  of  subpenaing  parties. 

So  in  that  sense  I  think  the  situation  has  changed  greatly  since  the 
decision  but  a  number  of  people  I  interviewed  predicted  it,  so  it  was 
not  a  surprise.  One  thing  that  changed  is  that  I  attempted  in  the 
recommendations  I  made,  recommendations  at  a  constitutional  level,  to 
separate  out  more  the  situation  in  civil  cases  and  criminal  cases  and 
indeed  to  separate  out  the  situation  when  the  prosecutor  or  the  defense 
lawyers  want  a  subpena. 

Now,  I  am  persuaded  that  that  was  probably  a  mistake.  At  least 
when  it  comes  time  to  draft  a  statute  it  was  probably  a  mistake.  One  of 
the  reasons  that  again  I  am  so  persuaded,  is  that  what  you  should  ])ay 
attention  to,  is  the  procedures,  and  the  v^ording  should  be  second,  I 
have  found  that  so  often  I  was  trying  to  justify  these  distinctions 
against  hypotheticals.  In  a  sense  the  debate  on  the  issue  became  so  side- 
tracked on  the  kinds  of  lines  I  was  trying  to  draw  between  civil  and 
criminal  courts.  Originally,  I  provided  for  an  exception  where  the 
privilege  would  not  apply  for  an  eyewitness  observation  of  crimes  with 
victims.  But,  instantly  the  debate  would  go  off  on  whether  or  not  there 
should  be  victimless  crimes,  I  thought  the  public  discussion  got  so 
sidetracked,  so  in  that  sense  I  changed. 

Another  distinction  I  changed  was  that  in  the  report.  I  only  recom- 
mended it  for  newsmen  in  the  technical  sense,  and  had  an  elaborate 
definition  of  who  qualified  as  a  newsman.  After  discussions  with  the 
uniform  commissioners  I  am  persuaded  that  the  ambit  ought  to  be 
broadened  to  professional  disseminators  of  information.  How  to  define 
it  or  how  to  contain  it  so  that  any  Black  Panther  can't  say,  "Well,  I'm 
writing  a  book.  T  don't  have  a  publishing  contract  but  I  am  writinc:  a 
book."  Or  anybody  who  wanders  around  an  underground  press  office 
who  wrote  a  record  review  years  ago,  or  any  number  of  people  who 
work  for  industry  newsletters,  et  cetera. 

We  have  come  up  with  what  we  think  mav  be  a  workable  definition. 
We  really  have  to  be  talking  only  about  professionals.  Mv  main  reason 
for  that  is  the  skills  of  assessment  and  verification,  and  that  is  really 
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why  this  privilege  is  useful,  for  this  kind  of  professional  investigative 
reporting,  not  simply  in  the  journalistic  sense  but  in  the  scholarly 
sense  as  well.  This  is  not  for  amateurs,  this  is  for  professionals. 

Mv.  Kastenmeiee.  Moving  on  from  that,  on  Monday  Benno 
Schmidt  testified  somewhat  similarly  to  what  you  said,  to  the  elfect 
that  presently  there  is  not  a  great  need  in  the  federal  system  because 
he  thought  the  guidelines  were  working,  however  one  feels  about  them. 
But  he  said  that  it  was  still  necessary  in  his  view  to  have  a  Federal 
shield  law  of  some  form.  However,  he  thought  it  ought  to  have  pre- 
emptive status  and  that  the  States  ought  to  be  permitted  to  have  more 
stringent  protection  if  they  choose,  but  in  any  event,  minimum  protec- 
tion would  be  afforded  by  the  general  Federal  law,  and  that  that  could 
be  accomplished  under  the  commerce  clause  or  under  other  pos- 
sibilities as  cited. 

The  Justice  Department  said  on  policy  grounds  they  really  opposed 
the  Federal  statute  preempting  the  States  and  raised  questions  al^out 
whether  it  could  constitutionally  be  done. 

Wliat  is  3'our  view  about  that? 

Professor  Blasi.  First  as  to  the  desirability,  I  think  that  it  would 
be  desirable.  I  say  that  with  a  little  bit  of  hesitation.  The  one  reason 
why  I  think  it  would  be  desirable  is  that  we  are  really  talking  about 
Federal  interests  here.  If  in  fact  the  reason  for  a  privilege  is  to  im- 
prove the  flow  of  information  to  the  electorate,  if,  for  example,  a  State 
does  not  offer  any  kind  of  privilege,  and  within  the  borders  of  that 
State  there  is  great  fear  and  reporters  are  being  subpenaed,  informa- 
tion in  that  State  which  may  be  very  relevant  to  Federal  policy,  and 
very  relevant  to  the  judgment  that  citizens  in  all  other  States  make,  is 
hindered. 

So,  in  that  sense,  it  is  not  a  local  situation  as  civil  rights  in  a  very 
large  measure  may  be  a  local  situation,  or  different  kinds  of  economic 
regulations. 

Another  factor  is  that  I  don't  think  the  situation  changes  from 
State  to  State.  It  is  not  as  though  local  conditions  make  it  a  imique 
problem  in  one  State,  although  I  suppose  a  constellation  of  corruption 
may  make  it  different  in  one  State  from  another. 

Some  argue  for  a  uniform  standard  and  say  that  the  kinds  of 
reporters  we  are  talking  about,  investigative  professional  reporters, 
are  interstate  in  their  work  so  they  have  to  learn  the  different  State 
laws  because  of  their  traveling.  If  I  thought  they  were  governed 
by  what  the  shield  law  provides  I  might  think  that  would  be  impor- 
tant but  I  don't  think  that  is  true.  So  in  that  sense  I  don't  regard  it 
as  so  important. 

The  second  question,  the  power  of  Congress,  if  you  are  asking  for 
a  prediction  of  what  the  Supreme  Court  will  do ;  if  you  pass  a  statute, 
will  it  be  upheld,  is  it  within  the  power  of  Congress?  In  that  sense, 
I  am  quite  sure  it  would  be  upheld.  I  read  the  court's  opinions  in  the 
Morgan  case  and  in  the  Oregon  v.  MitclieU  voting  rights  case.  If  the 
Justices  who  wrote  them  adhere  to  their  positions  I  have  no  doubt  that 
five  Justices  would  uphold  such  a  statute.  I  think  there  is  a  good 
chance  that  seven  Justices  might  even  do  that.  The  reasoning  is  not 
a  commerce  question.  That  is  No.  1. 

I  generally  am  against  the  use  of  a  commerce  clause  to  uphold  these 
kinds  of  statutes  which  are  in  a  sense  safeguarding  individual  rights. 
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The  civil  rights  bill  of  1964  I  thought  should  not  have  been  on  the 
commerce  clause  ground.  This  may  be  different,  though.  We  are  talk- 
ing about  the  flow  of  information  interstate  where  you  are  responding 
not  so  much  to  individual  human  dignities  as  to  national  interest. 
When  you  get  to  section  5  of  the  14th  amendment  that  is  where  I  get 
worried  because  I  tend  to  be  a  legalist.  I  don't  like  the  idea  of  Congress 
kind  of  expanding  and  constricting  the  court's  definitions  of  what  the 
Constitution  means. 

What  you  would  do  is  say  that  you  are  not  disagreeing  with  the  basic 
principle  set  out  by  the  court.  Remember,  Justice  White  says  the  prin- 
ciple is  that  the  first  amendment  protects  news  gathering.  But  a  lot 
has  happened  since  then,  and  you  can  make  findings  that  are  quite  dif- 
ferent. You  probably  are  more  entitled  to  engage  in  the  scrutiny  of  the 
motives  of  the  practices  at  the  State  level  than  is  the  court  with  its 
institutional  limitations. 

My  judgment  is  that  many  of  these  subpenas  are  issued  for  the 
wrong  motives  and  Congress  might  have  a  right  to  conclude  that 
where  the  court  would  not.  So  I  don't  think  there  would  be  too  much 
trouble,  you  would  put  me  out  of  business  but  that  is  OK. 

Mr.  Kastenmeier.  I  would  like  to  go  to  the  gentleman  from  Califor- 
nia. 

Mr.  Danielson.  I  have  no  questions. 

Mr.  Kastenmeier.  I  will  yield  to  the  gentleman  from  Massachusetts. 

Mr.  Drinan.  I  want  to  thank  you,  Professor,  particularly  for  the 
model  statute  you  have  furnished.  I  wonder  if  I  could  comment  on 
section  3,  "Conditions  under  which  the  privilege  is  superseded,"  and 
particularly  3  (a),  (b),  (c),  and  (d) .  You  put  the  burden  quite  right- 
ly, in  my  judgment,  upon  the  district  attorney  to  secure  the  intelligence 
or  confidential  information.  I  am  wondering  if  these  all  must  be  satis- 
fied or  would  you  talk  particularly  about  the  norms  for  the  applicabil- 
ity of  (d)  ? 

Professor  Blasi.  OK.  No,  as  I  have  worded  the  statute  any  of 
those  would  be  sufficient  to  satisfy  part  3,  that  is,  all  of  parts  1,  2,  and 
3  have  to  be  shown,  that  there  is  likelihood  of  evidence  and  alterna- 
tive sources  have  been  explored  and  the  alternative  sources  are  in- 
adequate. One  way  to  show  inadequacy  is  that  the  cost  of  obtaining  in- 
formation by  alternative  means  is  prohibitive.  We  could,  I  suppose,  try 
to  define  that  even  more  but  I  have  in  mind  the  situation  where  the 
costs,  take,  for  example,  a  demonstration  where  the  reporter  was  an 
eyewitness,  perhaps  there  are  outtakes,  perhaps  the  Governor  Wal- 
lace situation  might  bear  on  this,  and  that  by  an  elaborate  almost  house- 
to-house  canvass  of  all  people  who  might  have  been  there  in  the  neigh- 
borhood to  look  for  some  amateur  film,  like  the  Kennedy  assassination, 
or  if  the  news  media  has  quantitative  information  and  has  done  its 
own  surveys  with  regard  to  consumer  protection,  that  should  become 
relevant  rather  than  invest  several  thousand  dollars  in  doing  that  kind 
of  study. 

You  may  be  right  that  "prohibitive"  is  too  vague  a  term  and  that  we 
ought  to  try  to  be  more  specific  and  maybe  mention  figures. 

Mr.  Drinan.  That  is  essentially  my  point.  I  think  that  is  very  help- 
ful but  on  that  particular  one  I  think  that  some  norm  should  be  there. 

I  want  to  thank  you  for  your  testimony  and  for  the  model  statute.  I 
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hope  you  will  continue  to  give  updated  versions  of  the  statute  to  the 
committee. 

Professor  Blasi.  I  would  very  much  like  to  be  able  to  do  that.  I 
must  say  that  this  Uniform  Commission  is  a  very  productive  group. 
So  I  would  like  to  keep  sending  them  to  you. 

Mr.  Drinan.  This  has  been  extraordinarily  helpful.  Thank  you. 

]Mr.  Kastenmeier.  I  would  like  to  echo  the  comments  of  the  gentle- 
man from  Massachusetts.  To  the  extent  that  your  model  can  be  formed 
in  some  particulars  for  Federal  use,  preemptive  or  otherwise,  your 
own  amiotations  and  modified  draft  would  be  very  useful  to  the  com- 
mittee. 

Professor  Blast.  All  right.  We  are  holding  hearings  next  month. 
Since  we  are  putting  so  much  attention  to  procedures,  I  expect  some 
sig-nificant  improvements  in  that  we  will  be  calling  trial  lawyers  and 
district  attorneys  and  getting  much  more  of  a  feel  for  how  the  proceed- 
ings would  work. 

llr.  Kastenmeier.  I  yield  to  the  gentleman  from  Illinois. 

Mr.  Railsback.  Professor,  I  think  you  have  really  given  us  some- 
thing to  think  about.  I  am  very  grateful  for  your  testimony.  I  think 
this  is  a  different  approach  and  maybe  you  quite  properly  recognized 
that  there  should  be  a  difference  between  a  fishing  expedition  and  a 
grand  jury  inquiry,  or  a  legislative  proceeding,  and  where  somebody 
actually  is  called  to  testify  at  a  criminal  trial.  I  like  that  distinction. 
I  think  maybe  you  are  right  and  your  approach  may  get  at  the  real 
root  of  the  problem. 

I  was  also  pleased  to  see  that  many  of  the  distinguished  reporters 
that  apparently  let  their  name  be  used  as  the  Reporters  Committee  on 
Freedom  of  the  Press,  including  Fred  Graham,  they  say  while  many  of 
us  agree  with  his  observations  and  conclusions,  we  do  not  represent 
them  as  being  a  position  of  the  committee  and  its  members.  We  offer 
them  in  the  hope  that  they  will  aid  judges,  et  cetera. 

I  would  like  to  add,  and  aid  legislators.  I  have  not  been  happy  with 
any  of  the  bills  that  have  been  introduced.  I  think  your  draft  is  better 
than  any  we  have  before  us. 

Professor  Blasi.  Thank  you. 

Mr.  KJ^STENMEiER.  The  gentleman  from  New  Jersey. 

Mr.  Sandman.  I  would  like  to  join  in  the  comments  of  my  colleagues. 
I  think  the  approach  you  have  given  the  committee  is  the  right  ap- 
proach. I  am  very  much  impressed  with  it. 

Professor  Blasi.  Thank  you. 

Mr.  K!astenmeier.  The  gentleman  from  Iowa,  Mr.  Mezvinsky. 

Mr.  Mezvinsky.  I  appreciate  the  research  you  spent  on  this.  I  gather 
you  teach  constitutional  law. 

Professor  Blasi.  Yes. 

Mr.  Mezvinsky.  Did  you  think  our  Founding  Fathers  defined  free- 
dom of  the  press  as  a  qualified  right  ? 

Professor  Blasi.  Well,  the  history  surrounding  the  framing  of  the 
first  amendment,  as  you  know,  has  been  interpreted  very  differently. 
The  major  problem  with  that  is  the  fact  that  primarily  the  first  amend- 
ment where  it  was  passed  was  a  statement  of  Federalism  rather  than 
individual  rights.  It  was  Congress  shall  make  no  law  and  by  implica- 
tion the  Federal  Government  shall  make  no  law,  and  we  shall  leave 
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the  lawmaking  to  the  States  with  regard  to  this.  I  also  think  that  much 
of  the  attention  at  the  time  the  first  amendment  was  framed  was  in 
fact  on  procedures  as  opposed  to  the  exact  contours  of  the  privilege. 

You  will  remember  that  a  big  issue  at  the  time  concerned  the  people 
who  published  the  papers  of  Junius.  There  was  much  discussion  over 
whether  truth  would  be  defense  and  whether  the  jury  would  be  the 
determinant  of  whether  the  publication  itself  was  sedition  or  not. 
There  was  also  a  great  deal  of  preoccupation  with  the  procedures  of 
prior  restraint. 

So  in  answer  to  your  question,  I  don't  think  that  the  f ramers  had  a 
clear  conception  either  way.  I  think  that  if  you  were  to  bring  them 
here  to  try  to  define  where  they  would  draw  the  line,  if  at  all,  did  they 
have  in  rnind  a  clear,  absolute  protection  or  not.  I  think  there  would 
be  a  number  of  qualifications  that  all  the  people  that  I  am  aware  of 
who  wrote  on  the  issue,  meaning  Ben  Franklin,  James  Wilson,  and 
Thomas  Jefi'erson  always  did  qualify  their  pamhplets  and  their  state- 
ments as  to  exactly  how  far  they  would  go.  Most  would  not  go  so  far 
as  to  protect  a  deliberate  lie.  Franklin  is  on  the  record  as  saying  that. 

Picking  up  on  that  question  which  I  think  ought  to  be  emphasized, 
I  think  the  Supreme  Court  and  those  who  claim  to  be  strict  construc- 
tionists missed  entirely,  was  that  they  considered  this  a  new  free  press 
issue,  trying  to  protect  the  identity  of  those  who  make  statements. 

The  fact  of  the  matter  is  that  one  of  the  most  important  free  press 
issues  in  the  18th  century,  and  in  this  instance  the  journalism  profes- 
sion was  different,  was  whether  a  printer  could  be  made  to  identify 
his  author.  Benjamin  Franklin  got  started  in  the  publishing  business 
because  his  brother  printed  for  an  unknown  writer. 

Mr.  Mezvinsky.  Don't  you  think  a  professional  disseminator  of 
information  who  earned  his  livelihood  for  the  preceding  8  weeks — 
do  you  think  that  was  their  definition  ? 

Professor  Blast.  No ;  I  suspect  they  did  not  discuss  that  particular 
issue.  I  gather  that  you  are  driving  at 

Mr.  Mezvinsky.' I  am  driving  at  the  whole  problem  of  trying  to 
define  who  is  covered  under  the  "freedom  of  the  press,"  and  whether 
or  not  we  are  going  to  decide  whether  it  is  the  preceding  4  weeks  or  8 
weeks  as  to  who  is  really  covered  in  the  freedom  of  the  press. 

Don't  you  see  the  problem  there  ? 

Professor  Blast.  I  see  the  problem,  but  I  think  when  you  are  draft- 
ing a  statute  of  this  sort,  and  when  you  are  ultimately  responding  to 
the  value  judgment  the  f ramers  were  responding  to,  and  that  is  the 
flow  of  information  to  the  public,  that  it  does  make  sense  to  make  a 
distinction  between  professionals  and  nonprofessionals  in  terms  of 
the  ambit  of  their  dissemination,  the  uses  to  which  they  put  confiden- 
tial sources,  I  think  those  lines  are  very  impoTi:ant  and  should  guide 
you. 

You  are  drafting  legislation,  you  are  not  interpreting  the  first 
amendment.  The  Supreme  Court  has  done  that,  wrongly ,_  I  think,  but 
it  has  done  so.  I  think  that  kind  of  line  drawing  is  more  justified. 

Mr.  Mezvinsky.  You  say  they  interpreted  it  wrongly  ? 

Professor  Blast.  Yes,  sir. 

Mr.  Mezvinsky.  That  is  your  interpretation.  Don't  you  think  Con- 
gress should  try  to  reaffirm  that  first  amendment,  because  we  are  set- 
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ting  forth  legislation  that  could  set  a  precedent  that  could  act  to  curb 
that  freedom  ? 

Professor  Blasi.  No,  I  don't.  I  think  the  reason  for  that  is  that  I 
don't  share  the  reaction  that  I  think  you  are  suggesting,  certainly  the 
reaction  that  Roger  Cramton  made  yesterday  that  whenever  you  draw 
lines,  whenever  you  qualify  a  privilege  or  define  who  is  a  newsman, 
you  are  implicitly  limiting  the  first  amendment,  and  in  a  sense  deni- 
grating from  its  symbolic  course,  opening  the  door  to  a  further  limi- 
tation. If  you  think  the  first  amendment  best  serves  its  purpose  when 
it  is  nothing  more  than  a  beacon,  an  abstraction  that  people  will  do 
with  as  they  will,  if  that  is  your  philosophy  then  I  think  you  may  be 
right.  But  I  think  for  Congress  to  say  that  we  think  these  first  amend- 
ment values  are  critical,  not  only  in  an  hortatory  sense  as  a  sort  of 
abstract  call  to  restraint,  but  in  fact  are  so  important  that  we  have  to 
implement  them  with  actual  privileges,  writs  and  enforcement,  then  I 
think  that  you  have  to  draw  a  line. 

If  you  differ  with  my  interpretation  of  who  should  be  covered  you 
would  still  at  some  point  have  to  define  what  is  confidential  and  who 
in  some  sense  is  engaged  in  a  press  activity,  short  of  saying  that  no 
citizen  in  any  context  will  ever  have  to  respond  to  a  subpena.  I  don't 
see  how  you  can  avoid  it.  I  don't  think  you  undercut  the  spirit  of  the 
amendment. 

Cramton  yesterday  said  once  you  define  the  press  that  is  the  limita- 
tion. The  State  shield  laws  define  the  press.  You  define  them  for  second- 
class  postal  privileges  and  legal  notice  in  disputes.  There  are  so  many 
ways  in  which  we  already  define  the  press  that  to  do  this  is  not  an  in- 
vitation to  wholesale  regulation.  I  think  the  real  danger  to  first 
amendment  values  comes  when  you  give  Government  leverage  over 
the  press  in  the  way  that  the  Government  has  leverage  over  the  press 
in  the  broadcast  industry. 

I  think  an  unfettered  subpena  power  which  doesn't  have  these  limi- 
tations, particularly  in  the  investigative  context,  does  give  Government 
leverage  over  the  press. 

Mr.  Kastenmeier.  The  gentleman  from  Maine,  Mr.  Cohen. 

Mr.  Cohen.  Thank  you.  Mr.  Chairman. 

Professor  Blasi,  I  want  to  thank  you  for  appearing  this  morning. 
I  have  had  the  feeling  for  the  last  3  days  that  I  have  been  walking 
down  the  hall  of  mirrors.  I  have  had  an  occasion  to  read  your  article 
in  the  Michigan  Law  Review.  I  gather  from  your  testimony  today,  that 
you  are  in  favor  of  a  partially  absolute  privilege.  The  argument  made 
here  for  the  past  3  days  is  that  if  you  give  us  a  qualified  privilege  that 
the  uncertainty  in  the  minds  of  the  informers  as  well  as  newspaper 
people  will  basically  chill  the  sources.  So  whether  it  is  qualified  it 
really  doesn't  help  that  much.  I  think  what  you  are  saying  here  today 
is  that  as  a  practical  matter  it  perhaps  wouldn't,  but  as  a  matter  of 
policy  and  attitude  that  this  Congress  ought  to  go  on  the  record  that 
we  opposed  governmental  intimidation  of  the  press. 

You  stated  in  your  article  what  the  evil  is  and  what  is  taking 
place  is  the  poison  in  the  atmosphere  and  what  you  would  like  to  see 
done  is  clear  away  that  poison  through  adoption  of  a  policy  statement 
on  the  part  of  Congress. 

Professor  Blasi.  I  mean  a  lot  more  than  a  policy  statement.  I  want 
procedures  that  will  restrict  the  number  of  subpenas  to  a  very  few 
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that  really  served  evidentiary  ends.  That  is  more  than  a  policy 
statement. 

Mr.  Cohen.  You  indicate  on  page  281  that  in  your  opinion,  prosecu- 
tors and  defense  lawyers  who  have  to  justify  their  requests  will  have 
to  wait  for  a  real  genuine  need.  I  agree  with  you  on  that.  I  read  a  cou- 
ple of  articles  in  this  morning's  Post.  I  notice  at  least  some  feeling 
on  the  part  of  the  Government  that  it  feels  that  some  of  its  employees 
ought  to  have  the  right  to  confidentiality  in  terms  of  informers  and 
also  the  comments  about  the  proposals.  I  know  you  must  be  familiar 
with  those.  I  notice  that  rule  510  of  the  Proposed  Rules  of  Evidence 
does  give  confidentiality  on  the  part  of  the  Government  not  to  reveal 
sources  of  their  informants. 

Do  you  feel  there  is  a  dual  standard  being  adopted  ? 

Professor  Blast.  I  think  that  is  unquestionably  true. 

Mr.  Cohen.  The  same  policy  reason  for  giving  confidentiality  to  the 
Government  would  obtain  and  apply  to  the  press  as  well? 

Professor  Blasi.  I  think  that  is  exactly  right.  I  think  Carol  Vance, 
the  district  attorney  for  Houston,  made  that  point  in  a  newspaper 
story  I  read.  I  think  it  is  important  that  we  keep  in  mind  that  analogy. 
I  think  the  analogies  to  the  professional  privilege  of  clergy,  doctors, 
and  lawyers  are  different.  These  privileges  are  safeguarding  privacy 
in  a  sense  of  sensitivity.  You  are  trying  to  encourage  a  very  close 
personal  ongoing  relationship.  It  is  a  feeling  that  it  is  indecent  to 
intrude.  Plere  it  is  not  the  case.  Newsmen  are  not  that  close  to  their 
sources.  They  have  to  keep  a  distance.  It  is  not  like  a  professional 
family  adviser  counseling.  I  think  that  the  tendency  to  analogize  with 
those  privileges  is  misplaced.  I  think  it  is  also  misplaced  by  the  news- 
paper profession.  That  is,  historically  these  privileges  have  emerged 
when  a  particular  group  seeks  professional  recognition.  In  a  sense 
it  is  a  status  symbol.  Doctors  and  lawyers  and  all  these  other  groups, 
psychoanalysts,  and  whatever.  It  is  a  social  status.  I  think  that  is  part 
of  the  motivation  of  tlie  press.  It  is  in  the  sense  that  we  are  now  a 
profession  and  freedom  of  the  press  means  not  so  much  our  particular 
discreet  interest  but  our  autonomy.  I  went  around,  for  example,  in 
the  country  interviewing  the  publishers  and  editors  of  some  of  the 
large  newspapers.  The  feeling  emerged  talking  to  them  that  they 
felt  they  should  make  the  decision,  it  is  their  decision  to  make.  If  they 
had  to  make  the  decision  they  would  be  more  conservative  than  a  lot 
of  judges  would  be.  But  it  is  their  decision,  they  feel. 

So  the  problem,  I  feel,  is  that  this  has  become  such  a  symbolic 
issue.  Because  of  the  anxieties  that  stem  from  other  issues  this  has 
been  built  up  to  be  the  free  press  issue.  I  think  it  is  a  mistake.  But  if 
you  were  to  sit  down  and  say  what  are  the  really  important  free  press 
issues  that  face  us,  I  would  put  subpenas  down  on  the  list.  I  think 
the  postal  rate  will  affect  the  quality  of  what  you  and  I  read  more 
than  the  subpena  threat.  I  think  this  is  getting  more  attention  than  it 
deserves. 

Mr.  Cohen.  In  your  article  you  indicate  that  there  has  been  a  general 
spirit  of  cooperation  between  the  press  and  the  prosecution  in  many 
cases  and  in  fact  the  press  is  equally  eager  to  expose  commission  of 
crimes  as  the  Justice  Department.  One  of  the  major  networks  had 
been  requested  after  the  shooting  of  Governor  Wallace  to  produce 
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some  films  and  they  were  willing  to  do  so  but  requested  the  Justice 
Department  issue  a  subpena.  Having  served  as  a  district  attorney 
myself  I  know  that  many  witnesses  who  would  like  to  testify  will  still 
insist  on  a  subpena  because  that  gets  them  off  the  hook  in  the  sense 
of  testifying  against  people  they  know  or  the  confidential  information 
they  are  most  willing  to  reveal. 

I  wonder  if  you  did  in  fact  go  to  an  absolute  privilege  would  that 
have  a  converse  impact  of  actually  drying  up  that  information  in  the 
sense  that  they  can  no  longer  rely  on  the  Justice  Department?  You 
have  done  some  study  on  that. 

Professor  Blasi.  I  have  never  thought  about  that.  That  is  an  inter- 
esting point.  I  would  not  regard  it  as  a  large  consideration  but  I  think 
it  is  a  good  one.  I  think  that  may  well  be  the  case. 

Mr.  IvASTENMEiER.  Well,  ou  behalf  of  the  Committee,  Professor 
Blasi,  I  would  like  to  thank  you  for  your  most  helpful  and  enlighten- 
ing testimony  this  morning. 

Professor  Blasi.  Thank  you  for  asking  me. 

[Professor  Blasi's  prepared  statement  is  as  follows :] 

Statement  of  Vince  Blasi,  Professor  op  Law,  the  University  of  Michigan 

Law  School 

First,  let  me  thank  you  for  inviting  me  to  testify  before  you. 

I  have  spent  the  past  two  years  studying  this  problem  and  have  written  a 
lengthy  report,  of  which  I  understand  each  of  you  has  a  copy,  and  numerous 
articles  on  the  subject.  Currently,  I  am  the  Reporter  for  the  Uniform  Law 
Commissioners'  committee  on  a  Uniform  Evidentiary  Privilege  for  Professional 
Disseminators  of  Information.  In  this  capacity  I  have  been  deeply  involved  in 
drafting  a  shield  law  for  use  at  the  state  level,  the  most  recent  draft  of  which 
I  have  included  as  an  appendix  to  my  remarks.  The  draft  referred  to  appears 
at  p.  131) 

In  my  opinion,  two  principal  value  judgments  should  inform  your  delibera- 
tions. The  first  is  that  professional  disseminators  of  information,  like  virtually 
all  other  citizens,  should  have  to  give  evidence  in  those  rare  instances  in  which 
they  possess  information  that  is  clearly  indispensable  to  a  fair  adjudication  of 
a  specific  dispute.  The  second  is  that  when  the  value  of  a  professional  dissemi- 
nator's evidence  is  marginal,  speculative,  or  questionable,  he  should  not  be 
required  to  disclose  the  information  if  his  doing  so  might  render  "him  less 
efi'ective  in  providing  information  to  the  public. 

In  attempting  to  implement  these  value  judgments,  I  recommend  that  you 
draft  your  statute  with  three  critical  distinctions  in  mind.  First  is  the  distinction 
between  those  professional  disseminators  of  information  who  require  a  measure 
of  immunity  from  subpoenas  in  order  to  function  effectively  and  the  vast  ma- 
jority of  information  disseminators  who  need  no  such  protection.  The  second 
distinction  is  between  adjudicative  proceedings,  which  ordinarily  call  for  specific 
evidence  on  particular  points  that  are  in  dispute,  and  investigative  proceedings, 
which  typically  range  widely  and  employ  informal  procedures  in  quest  of  data 
of  a  more  general  nature.  Third,  there  is  the  distinction  between  subpoenas  that 
are  sought  as  a  last  resort  in  compelling  circumstances  and  those  that  are 
requested  for  exploratory  or  vindictive  purposes  or  out  of  sheer  laziness.  My 
own  judgment  is  that  a  qualified  privilege  which  is  fashioned  around  these 
three  distinctions  will,  contrary  to  some  public  assertions,  make  a  substantial 
contribution  to  the  flow  of  information  to  the  public  and  will  still  leave  room 
for  those  few  subpoenas  which  serve  legitimate  and  overriding  evidentiary 
needs. 

With  regard  to  the  first  distinction,  I  do  not  believe  that  you  ought  to  single 
out  "newsmen"  for  the  benefit  of  your  privilege  It  is  true  that  journalists  will 
doubtless  be  the  primary  beneficiaries  and  that,  on  the  whole,  journalists  have 
more  to  do  with  the  flow  of  information  to  the  public  than  do  most  scholars, 
pamphleteers,  or  touring  lecturers.  But  the  quality  of  the  information  that 
ultimately  reaches  you  and  me  depends  also  on  the  work  of  these  other  dis- 
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seminators,  particularly  since  the  facts  they  learn  and  the  viewpoints  they 
develop  frequently  are  passed  along  to  us  via  the  press.  Thus,  from  the  stand- 
point of  the  flow  of  information  to  the  public,  which  is  the  perspective  from 
which  this  legislation  must  be  viewed,  it  would  be  desirable  to  include  all  those 
disseminators  of  information  whose  capacity  to  function  is  impaired  by  the 
subpoena  threat.  The  problem  is  that  such  a  broad  evidentiary  privilege  could 
easily  swallow  up  the  basic  principle  that  investigative  and  adjudicative 
tribunals  are  ordinarily  entitled  to  have  the  evidence  of  involuntary  witnesses. 
If,  however,  the  privilege  were  limited  to  those  information  disseminators 
who  could  justifiably  claim  to  be  professionals,  this  problem  would  be  largely 
dissipated.  Furthermore,  under  such  a  restriction,  the  benefits  of  the  statute 
would  be  concentrated  on  those  who,  by  and  large,  depend  most  on  confidential 
relationships  with  sources  and  who  can  be  said  to  contribute  the  most  to  public 
enlightenment.  Accordingly,  I  suggest  that  you  fashion  your  bill  to  cover  "pro- 
fessional disseminators  of  information",  defined  as  those  who  earn  their  princi- 
pal livelihood  by,  or  regularly  spend  at  least  twenty  hours  per  week  in  the  practice 
of,  obtaining  information  for  eventual  dissemination  to  the  general  public  by 
means  of  mass  reproduction  facilities. 

Further  pursuing  the  first  distinction,  I  thinli  you  should  restrict  the  privi- 
lege to  those  professional  disseminators  who  can,  in  good  conscience,  state 
that  they  were  able  to  obtain  the  information  that  is  the  subject  of  the  sub- 
poena only  by  giving  the  source  an  explicit  promise  of  confidentiality  or  that 
serious  harm  to  an  importnat,  ongoing  source  relationship  is  likely  to  result  if 
the  information  is  disclosed.  In  setting  out  this  requirement,  you  would  be  prop- 
erly rejecting  the  argument  put  forth  in  some  quarters  of  the  press  that  the 
question  of  conflicting  ethical  obligations  to  sources  and  to  society  should  be 
resolved  by  the  journalism  profession  rather  than  the  legal  profession.  Yours 
would  not  be  a  privilege  giving  substantial  autonomy  to  a  profession,  analogous 
to  the  attorney-client,  doctor-patient,  and  priest-penitent  privileges.  Likewise, 
it  would  not  be  a  privilege  recognizing  "the  obligations  of  honor  among  gentle- 
men", as  the  original  common-law  privileges  were  characterized.  If  an  analogy 
is  necessary,  the  privilege  would  most  closely  resemble  that  possessed  by  police 
informers.  The  privilege  is  justified  only  when  it  helps  a  governmental  institu- 
tion— in  the  one  case  the  prosecutor,  in  the  other  the  electorate — obtain  the  in- 
formation it  needs  if  it  is  to  fulfill  its  responsibilities. 

I  also  recommend  that  you  not  provide  for  litigation  over  whether  a  promise 
of  confidentiality  was  necessary  to  get  the  information  or  whether  harm  to 
ongoing  source  relationships  will  result  from  disclosure  of  the  information. 
These  propositions  would  ordinarily  be  impossible  to  establish  without  the 
testimony  of  the  very  source  whose  identity  or  additional  information  is  being 
sought.  Because  impact  on  the  information  flow  is  likely  to  be  so  siJeculative  and 
so  difficult  of  proof,  I  fear  that  any  procedure  calling  for  a  judicial  determina- 
tion of  such  impact  would  produce  an  unacceptable  variance  in  results.  Instead, 
you  ought  to  provide  that  the  professional  disseminator's  estimate  of  impact 
on  the  information  flow,  made  under  oath  with  a  detailed  and  si^cillc  ac- 
companying affidavit,  is  conclusive.  Should  the  disseminator  file  an  affidavit 
that  is  insufficiently  detailed  he  could  be  forced  to  rewrite  it,  with  the  sanction 
of  a  contempt  citation  should  he  persist  in  his  evasiveness.  If  he  were  to  file 
an  untruthful  affidavit,  he  could  of  course  be  convicted  of  perjury. 

Having  limited  the  privilege  to  those  situations  in  which  the  information 
flow  is  threatened,  you  should  restrict  the  exceptions  to  the  privilege  to  those 
instances  in  which  there  is  a  substantial  evidentiary  gain  to  be  had  by  requiring 
the  disclosure  of  the  information.  Accordingly,  I  suggest  that  the  privilege  be 
Superseded  only  in  an  adjudicative  proceeding  under  certain  carefully  defined 
conditions.  Central  to  this  decision  is  the  second  key  distinction — that  between 
investigative  proceedings  and  adjudicative  proceedings. 

Too  often  discussions  of  the  subpoena  power  in  general,  and  of  press  sub- 
poenas in  particular,  lump  together  the  evidentiary  interests  that  are  served 
without  distinguishing  the  various  kinds  of  proceedings  for  which  compulsory 
process  is  authorized.  This  is  a  great  mistake.  For  there  can  be  no  question  but 
that  subpoenas  are  infinitely  more  important  to  adjudicative  processes  than  they 
are  to  investigate  processes. 

Seldom  will  an  investigation  be  so  narrowly  focused  that  the  information 
possessed  by  a  single,  involuntary  witness  will  alter  the  outcome.  Typically,  in- 
vestigative proceedings  are  exploratory  in  nature — they  seek  to  discover  leads 
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or  to  gain  perspective.  Co-operative  witnesses  can  be  most  lielpful  toward  these 
ends,  but  witnesses  who  appear  only  under  compulsion  will  hardly  ever  contribute 
information  of  real  value.  There  simply  is  no  way  to  compel  someone  to  be 
expansive  or  suggestive.  Furthermore,  even  if  the  subpoena  power  were  as  valu- 
able to  the  investigative  process  as  it  is  to  the  adjudicative,  it  is  difficult  to 
maintain  that  investigations  play  as  important  a  role  in  our  society  as  do  adjudi- 
cations. When  there  is  a  concrete  dispute  between  contending  parties,  identi- 
fiable persons  are  affected  by  the  decisions  that  are  reached.  Sometimes  in- 
vestigations do  indeed  change  the  course  of  public  policy,  but  more  often  they 
merely  confirm  pre-existing  outlooks  or  generate  recommendations  that  are  not 
implemented.  And  not  only  are  investigative  subpoenas  of  dubious  evidentiary 
importance  in  an  overall  sense,  but  also  it  is  virtually  impossible  to  determine 
intelligently  when  a  particular  situation  presents  an  exception  to  this  generaliza- 
tion. The  typical  investigative  proceeding  is  characterized  by  informal  proce- 
dures, a  causal  or  non-existent  delineation  of  the  issue  under  inquiry,  the  loosest 
possible  standards  of  relevance  and  probative  weight,  and  a  step-by-step 
scenario — all  of  which  makes  sense  in  terms  of  investigative  efficacy  but  makes 
it  extremely  difficult  to  estimate  the  likely  evidentiary  value  of  a  subpoena  which 
may  entail  a  significant  cost  in  terms  of  other  societal  values. 

When  one  examines  the  other  side  of  the  ledger,  it  seems  clear  that  on  the 
whole  investigative  subpoenas  do  significantly  more  damage  to  the  information 
flow  than  adjudicative  subpoenas.  The  sources  of  professional  disseminators  dry 
up  for  a  myriad  of  reasons,  but  a  major  cause  is  due  to  resentment  of  the  dis- 
seminator for  his  complicity  in  what  is  perceived  as  a  partisan,  vindictive  pro- 
ceeding. In  theory,  and  for  the  most  part  in  practice,  the  process  of  adjudication 
is  objective  and  apolitical  in  nature.  Investigations  too  often  are  not,  and  herein 
lies  the  cause  of  much  source  disenchantment  and  withdrawal.  In  addition,  it 
should  be  noted  that  the  damage  to  the  information  flow  is  in  part  a  function 
of  the  number  of  subpoenas  that  issue  over  a  period  of  time  because  this  alfects 
how  individual  sources  perceive  the  subpoena  threat.  If  the  power  to  compel 
evidence  from  professional  disseminators  were  limited  to  adjudicative  proceed- 
ings that  have  reached  the  formal  stage,  the  quantitative  incidence  of  sub- 
poenas would  be  greatly  reduced  and  the  perception  of  the  threat  by  sources 
would  diminish  considerably  in  consequence.  There  is  much  to  be  said,  therefore, 
for  a  privilege  which  treats  investigative  subpoenas  issued  against  professional 
disseminators  of  information  as  a  separate  dimension  of  the  problem,  the 
analysis  of  which  need  not  be  complicated  by  a  consideration  of  the  very  real 
evidentiary  values  that  subpoenas  sei-ve  in  the  adjudicative  context. 

I  conclude  that  an  unqualified  privilege  against  investigative  subpoenas  is  in 
order  for  those  professional  disseminators  who  can  swear  in  good  conscience  that 
harm  to  the  information  flow  is  likely  to  result  if  they  are  made  to  give  evidence. 
The  evidentiary  gains  to  be  had  by  investigative  subpoenas  against  professional 
disseminators  in  these  circumstances  are  miuiscule.  particularly  when  one  takes 
into  account  the  depth  of  conviction  on  the  issue  which  leads  many  disseminators 
to  accept  jail  sentences  rather  than  give  their  evidence.  In  my  judgment  any 
attempt  to  delineate  a  narrow  set  of  exceptions  to  the  privilege  is  not  only 
unnecessary  from  an  evidentiary  point  of  view  but  also  would  constitute  an 
irresistible  invitation  to  abuse,  given  the  unstructured  procedures  of  most  in 
vestigative  tribunals  and  the  partisan  zeal  that  so  frequently  permeates  their 
proceedings. 

Grand  jury  proceedings  present  a  special  case.  They  fall  somewhere  between 
purely  investigative  proceedings  and  those  that  are  essentially  adjudicative  in 
nature.  Particularly  when  the  prosecutor  has  proposed  that  a  named  individual 
be  indicted,  the  grand  jury  proceeding  has  many  of  the  attributes  of  an  ad- 
judicative hearing.  I  am  of  the  opinion,  nonetheless,  that  all  grand  jury  pro- 
ceedings should  be  classified  as  non-adjudicative  such  that  professional  dissemi- 
nators are  privileged  against  having  to  .give  evidence  if  their  capacity  to  provide 
information  to  the  public  would  thereby  be  harmed.  I  have  reached  this  conclu- 
sion for  a  number  of  reasons.  First,  graud  jury  proceedings  are  so  informal  that 
a  qualified  privilege  geared  to  notions  of  probable  cause,  relevance,  exhaustion 
of  alternatives,  and  the  relative  importance  of  the  evidence  would  be  very  difficult, 
if  not  impossible,  to  administer  in  that  setting.  The  secrecy  of  grand  jury  proceed- 
ings, perfectly  justifiable  in  many  respects,  only  exacerbates  this  problem.  Also,  it 
should  be  noted  that  the  quantum  of  evidence  to  secure  the  return  of  an  indictment 
is  quite  minimal.  A  professional  disseminator's  evidence  is  likely  to  spell  the 
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difference  between  the  return  of  an  indictment  or  its  dismissal  only  when  he 
was  the  sole  eyewitness  to  criminal  behavior.  Ordinarily,  he  will  be  in  this 
position  only  by  giving  his  sources  a  promise  of  confidentiality  backed  by  a 
pledge  to  go  to  jail  if  necessary.  In  these  circumstances,  there  is  no  evidentiary 
gain  to  be  had  by  subpoenaing  the  professional  disseminator  and,  if  reporting 
of  criminal  behavior  is  deterred  in  the  future  because  of  the  threat  of  jail, 
much  important  information  to  be  lost.  Particularly  since  the  issue  of  how 
best  to  deal  with  vice-squad  crimes  such  as  drug  use,  prostitution,  gambling, 
and  homosexuality  is  of  such  vital  contemporary  concern,  this  possible  dis- 
ruption of  the  information  flow  should  weigh  heavily  in  the  balance.  I  thus 
believe,  despite  a  general  predilection  against  absolute  legal  standards,  that 
an  unqualified  privilege  against  grand  jury  subpoenas  is  appropriate. 

When  one  turns  to  the  problem  of  adjudicative  subpoenas,  it  is  far  more 
difficult  to  give  statutory  expression  to  the  distinction  between  subpoenas  that 
serve  substantial  evidentiary  ends  and  those  that  do  not.  Two  important  questions 
to  address  at  the  outset  are  whether  a  distinction  should  be  made  between 
civil  adjudications  and  criminal  adjudications,  and  whether  the  statutory  stand- 
ard should  be  of  the  mechanic,  per  se  variety  so  as  to  achieve  the  maximum  in 
predictability  at  a  possible  cost  in  lack  of  flexibility. 

Concerning  the  first  question,  I  do  not  believe  it  is  advisable  to  distinguish 
between  civil  and  criminal  proceedings.  Admittedly,  forceful  arguments  can  be 
made  to  the  effect  that  criminal  trials  are  more  important  from  a  societal  point 
of  view  than  civil  trials,  and  that  criminal  prosecutions  depend  more  on  the 
kind  of  evidence  that  professional  disseminators  tend  to  acquire.  It  would 
be  a  mistake,  however,  to  belittle  the  importance  of  civil  litigation  in  general, 
or  to  dismiss  out  of  hand  the  value  of  the  evidence  that  professional  dissemina- 
tors can  sometimes  contribute  to  civil  trials.  This  is  especially  true  with  regard 
to  actions  for  defamation.  A  plaintiff  who  is  required  under  the  Supreme  Court's 
decision  in  Metromedia  v.  RosenUoom  to  prove  that  the  defendant  acted  in 
reckless  disregard  of  the  truth  will  almost  never  be  able  to  meet  such  a  de- 
manding burden  if  he  cannot  discover  the  identity  of  the  defendant's  sources 
for  the  story.  Civil  actions  by  demonstrators  against  law  enforcement  officials 
for  violation  of  their  civil  rights  form  another  class  of  disputes  regarding  which 
professional  disseminators  may  possess  important  eyewitness  evidence  that 
ought  to  be  compellable  under  carefully  limited  circumstances.  One  should 
also  take  into  account  the  desirability  of  having  a  uniform  standard  to  govern 
all  adjudicative  proceedings  so  as  to  forestall  a  party  from  bringing  one  kind 
of  proceeding  in  order  to  get  evidence  or  leads  for  use  in  a  different  type  of 
proceeding.  On  balance,  therefore,  I  urge  you  not  to  design  separate  standards 
for  the  two  broad  categories  of  adjudicative  proceedings. 

As  for  the  type  of  standard  that  is  most  appropriate,  I  think  you  should  place 
a  premium  on  flexibility  and  the  capacity  to  respond  to  the  nuances  of  the 
particular  fact  situation.  Consequently,  I  recommend  a  comparatively  ad  hoc 
rather  than  per  se  set  of  exceptions  to  the  privilege.  If  the  essential  function  of 
a  statutory  privilege  were  to  provide  an  explicit  guaranty  of  confidentiality  at 
the  moment  of  source-disseminator  contact,  then  a  highly  predictable  per  se 
privilege  would  be  desirable  so  that  sources  and  disseminators  could  know  at 
that  point  exactly  what  information  was  protected  and  what  information  was 
subject  to  subpoena.  But  that  is  not  how  things  work.  No  reporter  can  get  sensitive 
Information  from  a  source  merely  by  brandishing  a  privilege.  First  a  relationship 
of  trust  must  be  established  because  the  reporter  can  always  break  a  promise  of 
confidentiality  and  turn  over  the  information  voluntarily.  And  once  a  genuine 
mutual  trust  is  established,  the  exact  wording  of  the  privilege  is  seldom  a  topic 
of  discussion  and  doesn't  really  matter  for  the  reporter  will  almost  always 
promise  to  accept  incarceration  rather  than  breach  the  trust.  What  makes 
reporters  willing  to  make  such  pledges,  and  sources  willing  to  believe  them, 
is  not  the  wording  of  a  per  se  privilege  but  the  relief  that  things  will  never  come 
to  that  end.  That  calculation,  in  turn,  depends  most  of  all  on  how  many  reporters 
are  actually  being  forced  to  testify  against  their  sources  and  in  what  circum- 
stances such  testimony  is  being  compelled.  In  other  words,  the  precise  wording 
of  the  privilege  is  not  what  really  counts :  rather,  the  key  consideration  is  the 
way  disseminators  and  sources  perceive  the  subpoena  threat.  If  one  begins,  as 
I  do.  from  the  proposition  that  disseminators  should  be  required  to  disclose 
their  information  in  those  rare  instances  when  their  testimony  is  really  likely 
to  change  the  outcome  of  a  case,  then  it  is  clear  that  a  flexible  standard  can  do  a 
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better  job  of  reducing  the  number  of  subpoenas  that  are  ultimately  issued  than 
can  a  per  se  rule,  which  must  necessarily  cut  a  broader  swath  of  exceptions. 

One  other  consideration  deserves  mention.  Apart  from  lack  of  predictability, 
the  chief  drawback  of  a  flexible  standard  is  that  decisions  concerning  its 
application  may  be  influenced  to  an  unhealthy  degree  by  sympathies  and  biases 
peculiar  to  the  individual  decision-maker.  I  suggest  a  standard  that  minimizes 
this  possibility  by  requiring  a  very  detailed  specification  of  need  by  the  sub- 
poenaing party  and  by  insisting  on  a  clear-and-convincing  burden  of  proof  with 
regard  to  this  need.  In  addition,  I  recommend  that  you  minimize  the  cost  to  the 
information  flow  of  such  individualized  administration  of  the  standard  by 
providing  for  a  suspension  of  contempt  sanctions  against  the  disseminator  until 
all  appeals  regarding  the  privilege  claim  have  been  exhausted. 

If  protective  procedures  of  this  sort  are  instituted.  I  feel  confident  that  a 
tightly  drawn  qualified  privilege  can  do  the  job.  I  propose  that  adjudicative 
proceedings  be  governed  by  a  refinement  of  the  qualified  privilege  that  Justice 
Stewart  advocated  in  his  dissent  in  the  Bransburg  case.  In  order  to  overcome 
the  basic  privilege,  a  subpoenaing  party  should  have  to  establish  by  clear  and 
convincing  evidence  three  essential  propositions.  First,  he  must  show  that  it  is 
more  likely  than  not  that  the  professional  disseminator  has  information  which 
is  clearly  relevant  to  a  significant  issue  in  the  dispute.  Second,  the  subpoenaing 
party  must  demonstrate  that  he  has  diligently  attempted  to  obtain  the  informa- 
tion by  alternative  means  that  are  less  injurious  to  the  flow  of  information  to 
the  public.  Third,  he  must  prove  that  whatever  information  is  obtainable  from 
alternative  sources  is  clearly  inadequate.  Under  this  proposal,  none  of  these 
propositions  could  be  established  by  mere  pleading.  Rather,  the  subpoenaing 
party  would  have  to  submit  a  detailed  aflBdavit  specifying  in  abundant  detail 
exactly  why  each  is  true. 

From  what  I  have  seen  of  press-subpoena  disputes,  no  subpoenaing  party  will 
be  able  to  satisfy  the  specification  requirement  or  be  willing  to  endure  the  stat- 
ute's procedural  demands  unless  there  is  a  high  probability  that  truly  pivotal 
evidence  is  at  stake.  This  will  so  seldom  be  the  case  that  the  number  of  subpoenas 
that  would  ultimately  issue  under  such  a  qualified  privilege  would  be  very 
low  indeed.  If  so,  the  subpoena  threat  would  no  longer  be  an  important  deter- 
minant of  source  behavior.  In  short,  I  think  that  a  statute  drafted  along  the 
lines  I  have  outlined  can  come  close  to  recreating  the  situation  that  existed  a 
few  short  years  ago  before  parties  began  subpoenaing  reporters  so  indiscrimi- 
nately. 

Mr.  Kastenmeier.  The  Chair  would  like  to  call  the  next  witness, 
State  Representative  Edward  Nager  of  the  State  of  Wisconsin,  who 
is  the  leading  author  of  a  bill  now  pending  in  the  Wisconsin  Assembly. 
He  is  an  old  friend  and  it  gives  me  a  great  deal  of  pleasure  to  welcome 
him  here  this  morning. 

TESTIMONY  OF  HON.  EDWARD  NAGER,  STATE  REPRESENTATIVE, 
WISCONSIN  LEGISLATURE,  78TH  ASSEMBLY  DISTRICT 

Mr.  Nager.  Thank  you  very  much,  Mr.  Cliairman  and  members  of 
the  committee.  I  certainl}^  appreciate  the  opportunity  to  appear  before 
this  committee.  I  am  torn,  Mr.  Chairman,  between  proceeding  with 
my  remarks  and  commenting  on  the  statements  just  made  by  Professor 
Blasi  because  on  many  of  the  points  that  the  Professor  made  I  am  in 
direct  disagreement. 

As  a  matter  of  fact,  it  made  me  think  while  I  was  listening  that  it 
is  probably  a  good  thing  that  j^rofessors  were  not  present  at  the  draft- 
ing of  the  Constitution  or  the  Bill  of  Rights  because  I  don't  think  we 
would  have  what  we  have,  had  that  been  the  case. 

I  would  like  to  comment  briefly  on  what  he  said  because  apparently 
some  of  his  remarks  have  had  a  direct  impact  upon  this  committee, 
judging  from  the  questions  and  the  comments  made  by  the  members 
of  the  committee. 
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My  general  observation  is  that  the  Professor  places  too  much  empha- 
sis upon  procedures  and  that  the  Congress  should  be  more  concerned 
with  the  substance.  I  certainly  don't  agree  that  this  drive  for  the  pro- 
tection of  the  source  of  information  is  based  upon  having  a  status  sym- 
bol. There  is  much  more  at  stake  than  that. 

As  far  as  the  qualifications,  and  I  have  not  had  the  opportunity  to 
review  his  model  legislation,  from  what  I  have  heard  they  tend  to  fol- 
low the  California  Court  of  Appeals  decision  in  the  Caldwell  case. 

The  suggestions  that  the  cost  to  the  Government  of  obtaining  this 
information  by  alternate  means  should  be  taken  into  consideration  in 
judging  whether  or  not  the  information  and  the  privilege  should  be 
extended  is  an  incredible  principle  and  one  that  should  be  rejected 
out-of-hand.  Certainly  the  suggestion  that  we  limit  the  privilege  to 
professionals  is  beyond  my  comprehension.  Freedom  to  print,  free- 
dom to  publish  is  everyone's  freedom  and  not  the  freedom  of  someone 
who  happens  to  work  for  a  newspaper  that  has  a  regular  circulation, 
or  a  paid  circulation,  or  of  a  person  who  has  been  employed  for  a  cer- 
tain period  of  time.  You  can  see  what  happens  when  you  get  into  writ- 
ing qualifications. 

Mr.  Kastenmeier.  What  sort  of  definition  would  you  suggest  ?  How 
would  you  define  people  to  be  covered  ? 

]Mr.  Nager.  I  suggest,  and  I  was  going  to  indicate  my  support,  Mr. 
Chairman,  of  House  bills  H.R.  2200,  H.R.  2187,  and  H.R.  1813,  which 
are  before  this  committee.  The  bills  are  bills  which  I  believe  are  prac- 
tically identical,  if  not  word  for  word,  with  the  draft  proposed  by  the 
Associated  Newspaper  Publishers  Association  and  the  manner  in 
which  they  handle  the  situation  is  the  manner  that  I  would  support. 

I  believe,  Mr.  Chairman,  that  to  govern  themselves  it  is  axiomatic 
that  people  in  a  democratic  society  must,  as  a  right,  have  the  broadest 
possible  access  to  all  available  information.  This  proposition  was  well 
recognized  by  those  who  drafted  the  Bill  of  Rights.  The  freedom  to 
publish  is  established  in  the  first  amendment.  Implicit  in  this  consti- 
tutional guarantee  is  the  freedom  to  gather  information,  free  from 
governmental  interference,  harassment,  or  threat  of  retaliation  by 
imprisonment  or  otherwise.  Regretfully,  the  U.S.  Supreme  Court  does 
not  subscribe  to  this  proposition. 

In  June  of  1972,  in  the  Branzburg-Pappas-Galdwell  decision,  that 
Court  denied  the  nation  constitutional  protection  for  information  it 
needs  to  have  and  that  should  be  embodied  in  the  first  amendment's 
mandate : 

Congress  shall  make  no  law  .  .  .  abridging  the  freedom  ...  of 
the  press. 

Since  Caldiuell^  the  press  has  been  faced  with  governmental  inter- 
ference, harassment  and  actual  imprisonment.  That  decision  undercut 
the  first  amendment  mandate,  helped  establish  a  climate  and  attitudes 
inimical  to  press  freedom,  created  a  threat  to  the  free  flow  of  infor- 
mation to  the  public  and  thereby  set  up  the  conditions  which  will,  and 
already  have,  deprived  the  public  of  their  right  to  know. 

I  am  suggesting  to  the  committee,  Mr.  Chairman,  that  efforts  to 
enact  shield  legislation  must  be  viewed  in  a  broader  perspective  than 
just  the  shield  legislation  itself.  At  both  the  judicial  and  executive 
levels  of  government  there  appears  to  be  a  lessening  of  dedication  of 
the  protection  of  the  traditional  rights  of  freedom  of  the  press.  Long- 
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standing  beliefs  regarding  protection  afforded  by  the  first  amendment 
have  been  shaken  by  court  decision.  The  Caldwell  case  removed  any 
vestige  of  constitutional  protection  from  news  gathering.  The  Penta- 
gon Papers  cases  firmly  established  the  Government's  right  to  censor 
the  free  press  by  imposition  of  prior  restraints  under  conditions  as 
yet  undefined. 

Proposals  and  comments  originating  at  the  executive  level,  such  as 
the  TNHiitehead  proposal  aimed  at  "taming"  the  television  networks 
by  intimidation  of  local  station  managers,  and  the  Buchanan  comment 
indicating  an  orchestrated  attempt  to  bring  the  free  press  to  heel, 
should  be  viewed  as  danger  signals  to  the  future  of  the  press  in 
America  and  not  be  permitted  to  go  unchecked. 

Whether  these  events  are  reflections  of  public  sentiment  which  have 
by-passed  the  legislative  branch  to  surface  only  in  the  judicial  and 
executive  levels  of  government,  or  whether  they  are  part  of  an  effort 
to  create  public  opinion  antagonistic  to  the  free  press  is  uncertain. 

These  are  further  compelling  reasons  a  shield,  at  least  in  the  news 
gathering  process,  is  essential. 

Returning  to  the  Caldwell  case,  it  should  be  noted  that  one  Justice 
attempts  to  mollify  the  impact  of  its  decision  by  assuring  us  that : 

The  solicitude  repeatedly  shown  by  the  Court  for  First  amendment  freedoms 
should  be  sufficient  assurance  against  any  such  effort  (to  annex  the  news  media 
as  an  investigative  arm  of  the  government),  even  if  one  seriously  believed  that 
the  media — properly  free  and  untrammeled  in  the  fullest  sense  of  these  terms — 
were  not  able  to  protect  themselves.  Justice  Powell  at  33  L.Ed  2d  6.56. 

Justice  Powell  further  assures  us  that : 

.  .  .  the  Court  states  that  no  harassment  of  newsmen  will  be  tolerated.  .  .  . 
In  short,  the  courts  will  be  available  to  newsmen  under  circumstances  where 
legitimate  First  Amendment  interests  require  protection. 

What  is  being  said,  of  course,  is  that  the  Court,  rather  than  the 
Constitution,  will  play  the  role  of  protector  of  the  free  press  on  an 
ad  hoc  basis.  This  is  basically  the  same  approach  taken  by  the  Court 
in  the  Pentagon  Papers  case  regarding  censorship. 

What  has  happened  since  the  Caldwell  decision?  How  well  has  the 
Court  protected  the  freedom  of  the  press  and  the  news  gathering 
aspects  since  that  time?  The  case  referred  to  by  the  gentleman  from 
NBC  was  the  Weiler  case  in  Tennessee.  The  legislature  there  called 
in  the  reporter  and  asked  him  to  reveal  the  person  who  uncovered  that 
corruption.  We  had  the  Bridge  case  and  certainly  the  Farr  case  in  Cal- 
ifornia. You  had  the  case  in  the  District  of  Columbia  of  Mr.  Lawrence, 
who  probably  still  would  be  sitting  in  jail  if  the  source  himself  had  not 
come  forward  and  released  the  confidentiality. 

The  U.S.  Attorney  General  may  have  issued  his  personal  guidelines 
regarding  issuance  of  Federal  subpenas  by  the  Department  of  Justice 
to  newsmen,  but  I  suggest  that  the  Caldwell  decision  signaled  the  be- 
ginning of  an  open  season  on  newsmen — the  hunters  being  local  pros- 
ecutors, grand  juries  and  State  legislative  committees. 

In  a  further  attempt  to  assuage  the  harshness  of  its  ruling  which,  in 
effect,  created  a  constitutional  cleavage  between  the  publishing  of  in- 
formation and  the  gathering  of  information  preparatory  to  publish- 
ing, the  Court  advised  Congress  that  it : 

.  .  .  has  the  freedom  to  determine  whether  a  statutory  newsman's  privilege 
is  necessary  and  desirable  and  as  deemed  necessary  to  address  the  evil  discerned, 
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and,  equally  important,  to  refashion  those  rules  as  experience  from  time  to  time 
may  dictate. 

The  Court  also  gave  State  legislatures  the  green  light  to  act  in  this 
area. 

Considering  the  fact  that  we  have  50  separate  jurisdictions  with 
the  Federal  jurisdiction  superimposed  within  each  of  these  50,  the 
argument  for  Federal  legislation  blanketing  the  entire  Nation  with  a 
uniform  rule  becomes  unassailable  and  quite  compelling.  Any  other 
course  would  result  in  fragmentation  of  the  concept  which  the  Con- 
gress may  enact.  The  three  bills  I  already  referred  to  shield  the  source 
and  information  from  both  Federal  and  State  actions. 

In  any  case,  that  is  the  Caldwell  decision,  and  I  see  little  chance 
of  its  being  reversed  in  the  near  future.  Therefore,  let  us  in  the  legis- 
lative branch  of  Government  attend  to  this  matter  and  build  a  shield, 
realizing  full  well  the  inherent  risks  involved  in  embarking  on  this 
course.  However,  let  us  make  that  shield  puncture-proof  and  not 
riddled  with  prefabricated  holes  called  "qualifications"  or  "conditions." 

The  people's  right  to  know,  unfettered  by  governmental  restraints 
upon  information  gathering,  would  be  better  guaranteed  by  legislative 
act  of  the  Congress  than  by  reliance  upon  the  good  will  of  the  courts  or 
upon  the  Attorney  General's  interpretation  of  his  guidelines. 

On  January  12  of  this  year,  I  introduced  into  the  Wisconsin  Assem- 
bly, my  version  of  an  miqualified  shield  law.  It  was  drafted  so  as  to 
overcome  loopholes  found  in  the  shield  legislation  of  other  States  and 
those  manufactured  by  the  courts  interpreting  those  laws.  Subsequent- 
ly, I  received  a  copy  of  draft  legislation  prepared  for  the  American 
Newspaper  Publishers  Association  ( ANPA) .  It  accomplished  the  same 
purpose  as  my  proposal  and,  in  a  manner,  I  believed  to  be  preferable. 
With  some  minor  changes,  I  submitted  this  proposal  as  a  substitute. 
It  has  tlie  unconditional  public  support  of  the  Governor  of  Wisconsin, 
and  every  news  media  association  in  the  State,  representing  both  the 
printed  and  electronic  media. 

H.R.  2200,  H.K.  2187,  and  H.R.  1813,  bills  now  before  this  subcom- 
mittee, are  identical  with  the  exception  that  they  affect  Federal  juris- 
diction as  well  as  the  States. 

In  conclusion,  I  will  make  three  observations  for  your  consideration : 

1.  The  public  welfare  will  be  promoted  by  enactment  of  an  unquali- 
fied shield  law.  If  the  Congress  fails  to  accept  the  invitation  of  the 
Supreme  Court  to  act,  newsmen's  sources — now  severely  chilled — will 
go  into  a  deep  freeze,  and  independent  information — already  difficult 
to  obtain — will  significantly  dry  up.  Should  this  happen,  the  public 
will  have  lost. 

2.  The  argument  that  shield  laws  impede  law  enforcement  has  been 
overstated.  It  should  be  obvious  that  those  sources  who  speak  to  the 
investigative  newsman  will  not  speak  to  the  prosecutor.  Dry  up  the 
source  and  the  information  is  lost  to  both  the  public  and  the  prosecutor. 

I  would  furtlier  suggest  that  most  major  incidents  of  malfeasance, 
blunders  and  corruption  uncovered  in  Government  are  uncovered  by 
the  press. 

3.  My  third  observation  is  simply  that  we  are  getting  more  and  more 
exposed  to  the  official  handout  or  the  official  press  release  or  the  official 
information  officer  as  \\\q  source  of  information  which  the  public  is 
given  about  tlie  operation  of  liis  Government.  One  of  the  wavs  in  which 
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we  get  behind  the  governmental  shield  is  through  the  reporter,  the 
press,  the  leak. 

If  we  dry  up  those  leaks  what  irregularities  will  be  covered  up? 
WHiat  blunders  will  never  come  to  light?  How  will  the  people  ever 
know  ? 

I  suggest,  Mr.  Chairman,  that  it  is  imperative  that  the  Congress  act 
to  repair  the  damage  that  was  done  to  the  first  amendment  by  the 
Supreme  Court  decision  in  the  GakhoeU  case. 

Thank  you. 

Mr.  IvASTENMEiER.  Tliauk  you. 

What  is  the  present  status  of  the  legislation  you  have  introduced 
which  you  describe  as  similar  to  several  pieces  of  legislation  before  us? 

Mr.  Nager.  It  is  presently  in  the  assembly  Judiciary  Committee 
awaiting  action.  A  public  hearing  was  held  last  week. 

Mr.  Kastenmeier.  You  describe  it  as  unqualified  legislation.  I  am 
impressed  that  Mr.  Blasi  is  working  on  a  proposal  for  the  uniform 
commissioners  committee  and  presumably  at  some  point  this  will  be 
submitted  to  the  several  States  for  adoption.  It  is  quite  different  from 
your  bill  which  I  suppose  now  will  be  a  bill  also  pending  before  several 
other  States  as  well.  We  might  have  considerable  disunity  among  the 
States  as  far  as  laws  on  the  subject. 

There  are  still  States  with  none  at  all.  There  may  be  a  State  such 
as  Wisconsin  which  may  enact  your  bill  which  is  a  very  broad  shield 
law  and  others  which  might  adopt  the  one  Professor  Blasi  has  sug- 
gested. So  we  may  have  a  very  uneven  situation  where  the  laws  vary 
so  greatly  among  the  States. 

I  think  this  would,  in  effect,  militate  for  some  Federal  resolution 
of  the  question. 

So  I  appreciate  your  testimony  this  morning. 

At  this  point  I  would  like  to  yield  to  my  colleague. 

Mr.  Danielson.  I  have  no  questions.  1  want  to  thank  the  gentleman 
for  his  assistance. 

Mr.  Kastenmeier.  The  gentleman  from  Iowa,  Mr.  Mezvinsky. 

INIr.  Mezvinsky.  I  want  to  commend  the  gentleman  for  his  testi- 
mony. He  makes  a  forceful  argument  in  his  comment  that  if  we  left 
the  constitution  to  the  professors— I  was  very  concerned  about  that 
presentation.  What  disturbs  me  most,  and  I  want  to  get  your  reaction, 
initially,  is  that  if  we  enact  any  law  and  even  if  it  is  absolute,  whether 
it  is  a  State  law  or  a  Federal  law,  we  are  in  a  sense  trying  to  define  or  in 
a  sense  reaffirm  the  first  amendment. 

Even  Professor  Blasi  pointed  out  that  he  thought  that  the  Bram- 
hv.rg  decision  was  wrong.  I  gather  you  think  it  is  wrong  as  far  as 
the  interpretation  is  concerned.  You  are  saying  that  we  have  to  act, 
Congress  has  to  act  in  the  fear  that  it  will  be  worse.  Why  do  we  have 
to  act?  TYliy  can't  we  try  to  fight  and  make  a  minority  view  such  as 
the  Brandeis  and  Holmes  views  on  other  court  decisions  become  the 
majority  view  in  the  future  because  I  am  concerned  as  to  the  prece- 
dent that  will  be  set. 

Mr.  Nager.  How  many  more  newsmen  will  go  to  jail  in  the  next  4 
years  ? 

Mr.  Mezvinsky.  Maybe  it  has  to  be  tested  as  we  have  tested  other 
first  amendment  rights. 
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Mr,  Nager.  It  will  take,  I  believe,  a  turn-about  in  the  Court.  That 
doesn't  happen  overnight.  The  Court  has  made  its  decision.  We  abide 
by  it.  I  believe  now  that  the  door  is  open  to  the  legislatures  to  act. 

Now  I  agree  witli  you  that  there  is  a  risk  in  throwing  this  into  the 
legislative  forum  because  what  the  legislature  can  give  it  can  take  away 
or  amend.  Some  news  people  are  quite  concerned  about  that.  As  a  mat- 
ter of  fact,  the  Justice  Department  is  now  using  that  argument,  the 
fact  that  there  might  be  regulation  of  the  media  should  the  shield  law 
be  enacted  by  the  legislature,  as  an  argument  against  enactment.  Ap- 
parently, they  sense  a  growing  sentiment  in  the  Congress  as  supporting 
this  type  of  legislation.  This  is  one  of  the  fears  or  roadblocks  they 
are  throwing  in  the  path,  in  addition  to  another  one  which  I  noticed, 
the  old  State's  rights  argument  that  the  Congress  should  not  act  in 
this  area  but  rather  leave  it  to  the  individual  States  to  take  care  of  the 
situation  in  their  own  terms. 

Mr.  Mezvinsky.  I  deeply  appreciate  the  argument,  Mr.  Nager.  I 
think  that  we  will  probably  simply  have  to  reaffirm  what  the  first 
amendment  has  told  us.  So  I  ask,  in  your  opinion  at  the  statewide 
level  in  the  State  of  Wisconsin  no  adverse  effect  on  law  enforce- 
ment would  result  from  an  absolute  privilege  right? 

Mr.  Nager.  In  my  opinion,  none. 

Mr.  Mezvixsky,  Thank  you, 

Mr,  Kastenmeier,  The  gentleman  from  Maine,  Mr,  Cohen. 

Mr.  Cohen.  No  questions,  thank  you. 

Mr.  Nager.  Mr.  Chairman,  I  submitted  a  statement.  Is  it  j)roper  to 
request  that  it  be  made  a  part  of  the  record  ? 

Mr.  Kastenmaier.  Without  objection,  your  statement  as  submitted 
will  be  received  and  made  a  part  of  the  record. 

Mr.  Nager.  Thank  you. 

[Mr.  Nager's  prepared  statement  follows :] 

Statement  of  State  Representative  Edward  Nager 

Mr.  Chairman  and  memfbers  of  the  subcommittee,  thank  you  for  extending  me 
the  opportunity  to  appear. 

I  am  Edward  Nager,  of  Madison,  Wis.  For  the  past  10  years,  I  have  served 
in  the  Wisconsin  Legislature  as  State  representative  from  the  city  of  Madison. 
I  am  the  author  of  a  shield  law  now  pending  in  the  Wisconsin  Assembly  and 
appear  here  today  in  support  of  unqualified  federal  shield  legislation  embracing 
both  federal  and  state  government.  Of  the  bills  referred  to  this  Subcommittee, 
I  endorse  three  which  are  identical  or  substantiallv  so.  They  are  H.R.  2200,  H.R. 
2187  and  H.R.  1813. 

To  govern  themselves,  it  is  axiomatic  that  people  in  a  democratic  society  must, 
as  a  right,  have  the  broadest  possible  access  to  all  available  information.  This 
proposition  was  well  recognized  by  those  who  drafted  the  Bill  of  Rights.  The 
freedom  to  publish  is  established  in  the  first  amendment.  Implicit  in  this  con- 
stitutional guarantee  is  the  freedom  to  gather  information,  free  from  governmen- 
tal interference,  harassment,  or  threat  of  retaliation  by  imprisonment  or  other- 
wise. Regretfully,  the  U.S.  Supreme  (3ourt  does  not  subscribe  to  this  proposi- 
tion. 

In  June  of  1972,  in  the  Branz'burg-Pappas-Caldwcll  decision,  the  Court  denied 
the  nation  constitutional  protection  for  information  it  needs  to  have  and  that 
should   be  embodied   in  the  first  amendment's  mandate : 

Congress  shall  make  no  law  .  .  .  abridging  the  freedom  ...  of  the  press. 
Since  Caldwell,  the  press  has  been  faced  with  governmental  interference,  harass- 
ment and  actual  imprisonment.  That  decision  undercut  the  First  Amendment 
mandate,  helped  establish  a  climate  and  attitudes  inimical  to  press  freedom, 
created  a  threat  to  the  free  flow  of  information  to  the  public  and  thereby  set 
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up  the  conditions  which  will,  and  already  have,  deprived  the  public  of  their 
right  to  know. 

Efforts  to  enact  shield  legislation  must  be  viewed  in  broad  perspective.  At  both 
the  judicial  and  executive  levels  of  government  there  appears  to  be  a  lessening 
of  dedication  to  the   protection   of  traditional   press   freedoms. 

Long  standing  beliefs  regarding  protection  afforded  by  the  First  Amendment 
have  been  shaken  by  court  decision.  The  Caldwell  case  removed  any  vestige  of 
constitutional  protection  from  news  gathering.  The  Pentagon  Papers  cases  firmly 
established  the  government's  right  to  censor  the  free  press  by  imposition  of  prior 
restraints  under  conditions  as  yet  undefined. 

Proposals  and  comments  originating  at  the  executive  level,  such  as  the  White- 
head proposal  aimed  at  "taming"  the  television  networks  by  intimidation  of  local 
station  managers,  and  the  Buchanan  comment  indicating  an  orchestrated  attempt 
to  bring  the  free  press  to  heel,  should  be  viewed  as  danger  signals  to  the  future 
of  the  press  in  America  and  not  be  permitted  to  go  unchecked. 

Whether  these  events  are  reflections  of  public  sentiment  which  have  by-passed 
the  legislative  branch  to  surface  only  in  the  judicial  and  executive  levels  of  gov- 
ernment, or  whether  they  are  part  of  an  effort  to  create  public  opinion  antago- 
nistic to  the  free  press  is  uncertain. 

These  are  further  compelling  reasons  a  shield,  at  least  in  the  news  gathering 
process,  is  essential. 

Returning  to  the  Caldivell  case,  it  should  be  noted  that  one  Justice  attempts 
to  mollify  the  impact  of  its  decision  by  assuring  us  that : 

"The  solicitude  repeatedly  shown  by  this  Court  for  First  Amendment  freedoms 
should  be  sufficient  assurance  against  any  such  effort  (to  annex  the  news  media 
as  an  investigative  arm  of  the  government),  even  if  one  seriously  believed  that 
the  media — properly  free  and  untrammeled  in  the  fullest  sense  of  these  terms — 
were  not  able  to  protect  themselves."  Justice  Powell  at  33  L.  Ed  2d  656. 

Justice  Powell  further  assures  us  that : 

".  .  .  the  Court  state  that  no  harrassment  of  newsmen  will  be  tolerated  .  .  . 
In  short,  the  courts  will  be  available  to  newsmen  under  circumstances  where 
legitimate  First  Amendment  interests  require  protection."  Ibid.  (Emphasis  added) 

What  is  being  said,  of  course,  is  that  the  Court,  rather  than  the  Constitution, 
will  play  the  role  of  protector  of  the  free  press  on  an  ad  hoc  basis.  This  is 
basically  the  same  approach  taken  by  the  Court  in  the  Pentagon  Papers  case 
regarding  censorship. 

And  we  all  know  how  the  Court  protected  that  freedom  in   Caldwell. 

And  we  also  know  what  has  occurred  since  Caldwell.  Harassment  of  news- 
men has  increased  in  tempo  throughout  the  nation.  Witness  the  Weiler  case  in 
Tennessee,  the  Bridge  case  in  New  Jersey,  the  Farr  case  in  California,  and  the 
recent  Lawrence  incident  in  the  District  of  Columbia. 

The  U.S.  Attorney  General  may  have  issued  his  personal  Guidelines  regarding 
issuance  of  federal  subpoenas  by  the  Department  of  Justice  to  newsmen,  but  I 
suggest  that  the  Caldwell  decision  signalled  the  beginning  of  an  open  season 
on  newsmen,  the  hunters  being  local  prosecutors,  grand  juries  and  state  legis- 
lative committees. 

In  a  further  attempt  to  assuage  the  harshness  of  its  ruling  which  in  effect 
created  a  constitutional  cleavage  between  the  publishing  of  information  and  the 
gathering  of  information  preparatory  to  publishing,  the  Court  advised  Congress 
that  it : 

".  .  .  has  the  freedom  to  determine  whether  a  statutory  newsman's  privilege 
is  necessary  and  desirable  and  to  fashion  standards  and  rules  as  narrow  or  broad 
as  deemed  necessary  to  address  the  evil  discerned,  and,  equally  important,  to 
refashion  those  rules  as  experience  from  time  to  time  may  dictate."  33  L.  Ed.  2d 
654. 

The  Court  also  gave  state  legislatures  the  green  light  to  act  in  this  area. 

Considering  the  fact  that  we  have  50  separate  jurisdictions  with  the  federal 
jurisdiction  superimposed  within  each  of  these  50,  the  argument  for  federal 
legislation  blanketing  the  entire  nation  with  a  uniform  rule  becomes  unassail- 
able and  quite  compelling.  Any  other  course  would  result  in  fragmentation  of 
the  concept  which  the  Congress  may  enact.  The  three  bills  I  already  referred 
to  shield  the  source  and  information  from  both  federal  and  state  action. 

In  any  case,  that  is  the  Caldivell  decision  and  I  see  little  chance  of  its  being 
reversed  in  the  near  future.  Therefore,  let  us  in  the  legislative  branch  of  govern- 
ment attend  to  this  matter  and  buili  a  shield,  realizing  full  well  the  inherent 
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risks  involved  in  embarking  on  this  course.  However,  let  us  make  that  shield 
puncture-proof  and  not  riddled  with  prefabricated  holes  called  "qualifications" 
or  "conditions". 

The  people's  right  to  know,  unfettered  by  governmental  restraints  upon  in- 
formation gathering  would  be  better  guaranteed  by  legislative  act  of  the  Congress 
than  by  reliance  upon  the  good  will  of  the  courts  or  upon  the  Attorney  General's 
interpretation  of  his  Guidelines. 

On  January  12  of  this  year,  I  introduced  into  the  Wisconsin  Assembly,  my 
version  of  an  unqualified  shield  law.  It  was  drafted  so  as  to  overcome  loopholes 
found  in  the  shield  legislation  of  other  states  and  those  manufactured  by  the 
courts  interpreting  those  laws.  Subsequently,  I  received  a  copy  of  draft  legisla- 
tion prepared  for  the  American  Newspaper  Publishers  Association  (ANPA). 
It  accomplished  the  same  purpose  as  my  proposal  and  in  a  manner  I  believed  to 
be  preferable.  With  some  minor  changes,  I  submitted  this  proposal  as  a  sub- 
stitute. It  has  the  unconditional  public  support  of  the  Governor  and  every  news 
media  association  in  the  state,  representing  both  the  printed  and  electronic 
media. 

H.R.  2200,  H.R.  2187  and  H.R.  1813,  bills  now  before  this  Subcommittee, 
are  identical  with  the  exception  that  they  affect  federal  jurisdiction  as  well  as 
the  states. 

In  conclusion,  I  will  make  three  observations  for  your  consideration  : 

1.  The  public  welfare  will  be  promoted  by  enactment  of  an  unqualified  shield 
law.  If  the  Congress  fails  to  accept  the  invitation  of  the  Supreme  Court  to  act, 
newsmen's  sources,  now  severely  chilled,  will  go  into  a  deep  freeze  and  inde- 
pendent information,  already  difficult  to  obtain,  will  significantly  dry  up.  Should 
this  happen,  the  public  will  have  lost. 

2.  The  argument  that  shield  laws  impede  law  enforcement  has  been  overstated. 
It  should  be  obvious  that  those  sources  who  speak  to  the  investigative  newsman 
will  not  speak  to  the  prosecutor.  Dry  up  the  source  and  the  information  is  lost, 
to  both  the  public  and  the  prosecutor. 

S.  Should  the  Congress  fail  to  enact  a  shield  law,  we  can  expect  to  receive 
more  and  more  information  about  government  via  the  "official"  information 
officer  and  news  release.  Should  this  occur,  what  blunders  will  never  come  to 
light?  What  irregularities  will  be  covered  up?  How  will  the  public  know? 

It  is  imperative  that  the  Congress  repair  the  damage  recently  done  to  the 
First  Amendment  by  enacting  a  national  unqualified  shield  law, 

Mr.  Kastenmeiee.  I  would  also  like  to  add  my  thanks  to  you.  I 
perhaps  ought  to  ask  you  one  further  question. 

In  terms  of  Wisconsin,  have  there  been  any  examples  in  Wisconsin 
of  abuses  of  newsmen  through  lack  of  having  this  privilege  embedded 
in  the  law  that  you  know  of  ? 

Mr.  Nager,  Wisconsin  has  a  leading  case  on  the  subject.  It  was  de- 
cided 2  years  ago  called  State  v.  Mr.  Knofps.  Mr.  Knopps  "was  an 
editor  of  a  so-called  underground  newspaper  and  refused  to  disclose 
the  source  of  information  before  a  grand  jury  investigation  and  was 
held  in  contempt  and  served  I  think  what  amounted  to  the  longest 
term  served  by  any  newsman  in  the  country  to  date,  almost  6  months. 
He  certainly  suffered  because  we  didn't  have  a  shield  in  Wisconsin. 

I  might  add  that  my  associations  with  newsmen  in  the  Capital  are 
such  that  I  have  ascertained  a  reaction  on  their  part  that  the  sources 
are  drying,  especially  now  in  light  of  the  GaldtveU  decision. 

Mr.  Kastenmeiee.  Well,  we  thank  you  very  much  for  coming;  all 
the^  way  from  Wisconsin  to  share  with  us  your  experience  as  a  State 
legislator  while  also  attempting  to  legislate  in  this  field  at  the  State 
level. 

Mr.  Nager.  Thank  you. 

Mr.  Kastenmeier.  This  concludes  this  phase  of  our  hearings.  There 
are  other  hearings  to  ensue  after  the  congressional  Lincoln's  birthday 
recess,  but  the  3  days  of  hearings  this  week  I  think  have  really 


153 

embodied  principally  the  arguments  that  we  are  likely  to  hear  on 
behalf  of  the  reservations  to  be  drawn  against  this  legislation.  We 
•will  hear  from  more  of  our  own  colleagues  on  February  22,  and 
February  26,  and  on  March  1,  March  5,  and  March  7,  tentatively, 
we  will  have  other  organizations  and  individuals  interested  in  this 
question  testify.  Hopefully  that  will  conclude,  finally,  this  year's 
testimony  on  the  subject,  following  which,  we  will  attempt  to  resolve 
the  problem  legislatively. 

With  that  announcement,  the  Chair  would  like  to  thank  not  only 
the  members  of  the  subconunittee,  but  all  who  have  attended  these 
hearings  and  have  been  mterested  in  them. 

Until  Thursday,  February  22,  in  this  room  at  10  a.m.  Until  that 
time  the  subcommittee  stands  adjourned. 

(Whereupon,  at  12 :40  p.m.  the  subcommittee  was  recessed,  to  recon- 
vene at  10  a.m.  February  22, 1973.) 


NEWSMEN'S  PRIVILEGE  LEGISLATION 


MONDAY,   FEBRUARY  26,    1973 

House  of  Representatives, 

Subcommittee  Xo.  3, 
Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met  at  10 :10  a.m.,  pursuant  to  call,  in  room 
2141,  Rayburn  House  Office  Building,  Hon.  Robert  W.  Kastenmeier 
presiding. 

Present :  Representatives  Kastenmeier,  Danielson,  Drinan,  Mezvin- 
sky,  Railsback  and  Cohen. 

Stalf  members  present:  Herbert  Fuchs,  counsel,  and  Thomas  E. 
Mooney,  associate  counsel. 

Mr.  Kasten3ieier.  The  meeting  will  come  to  order  this  morning  for 
the  purpose  of  hearing  additional  witnesses  on  the  subject  of  news- 
men's privilege. 

As  of  the  recent  recess  which  ended  February  19,  the  subcommittee 
had  before  it  some  38  measures.  I  am  informed  that  as  of  today  there 
are  41,  introduced  or  cosponsored  by  more  than  100  Members  of  the 
House.  After  the  number  had  reached  100  we  stopped  counting. 

The  Chair  regrets  the  necessity  for  having  canceled  the  hearing 
on  February  22.  The  cancellation  was  occasioned  by  urgent  business 
before  the  House  Democratic  caucus.  "VVe  were  having  congressional 
witnesses ;  it  would  have  been  doubly  difficult  to  try  to  hold  a  meeting. 

Witnesses  scheduled  for  February  22  are  being  rescheduled  for 
]\Iarch  12.  In  addition,  hearings  have  been  scheduled  for  March  1,  5, 
7,  and  14. 

In  view  of  the  number  of  Members  wishing  to  be  heard,  the  Chair 
hopes  that  the  witnesss  will  be  as  brief  as  the  complexity  and  impor- 
tance of  the  subject  permit. 

This  morning,  the  Chair  is  very  pleased  to  greet  our  distinguished 
Judiciary  Committee  colleague,  the  Congressman  from  Indiana,  the 
Honorable  David  Dennis. 

TESTIMONY  OF  HON.  DAVID  W.  DENNIS,  A  U.S.  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  INDIANA 

IVIr.  Dennis  Thank  you,  Mr.  Chairman. 

Mr.  Chairman  and  distinguished  members  of  the  subcommittee,  my 
statement,  which  is  before  you,  is  a  brief  one  and  since  it  is  brief  and 
probably  expresses  my  views  as  succinctly  as  I  am  able  to  do,  I  think 
I  will  read  it  and  then,  of  course,  engage  in  whatever  further  discus- 
sion you  gentlemen  wish  to  have. 

(155) 
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I  appear  liere  today  before  my  distinguished  colleagues  on  this  sub- 
committee, not  as  an  expert  particularly  versed  in  the  details  of  the 
matter  before  you,  but  as  a  concerned  citizen  and  member  of  the  bar 
with  some  practicing  and  practical  experience,  to  urge  you  not  to  go 
overboard — in  response  to  any  popular  or  public  clamor — in  estab- 
lishing one  more  special  testimonial  privilege,  the  elfect  of  which  can 
only  be  to  make  m_ore  difficult  the  ascertainment  of  truth  by  means  of 
legal  proceedings :  a  thing  which  I  would  suppose  to  be  tlie  primary 
goal  and  purpose  of  such  proceedings,  and  tlie  chief  reason  for  their 
very  existence  in  the  first  place. 

In  considering  this  interesting  and  important  question  I  believe 
that  we  should  keep  in  mind  some  fundamental  principles  as  the 
basis  from  which  we  start  our  discussion. 

Professor  Wigmore,  tlie  great  authority  on  the  rules  of  evidence, 
has  stated  the  basic  premise  in  this  fashion : 

For  more  than  three  centuries  it  has  now  been  recognized  as  a  fundamental 
maxim  that  the  public  *  *  *  has  a  right  to  every  man's  evidence.  When  we 
come  to  examine  the  various  claims  of  exception,  we  start  with  the  primary 
assumption  that  there  is  a  general  duty  to  give  what  testimony  one  is  capable 
of  giving  and  that  any  exemptions  which  may  exist  are  distinctly  exceptional 
being  so  many  derogations  from  a  positive  general  rule.  (Vol.  VIII,  Wigmore  on 
Evidence  :  (McNaughton  Rev.  19G1)  Sec.  2192,  page  70) 

Professor  Wigmore  says  further : 

All  privileges  of  exemption  from  this  duty  are  exceptional  and  are  therefore 
to  be  discountenanced.  There  must  lie  good  reason,  plainly  shown,  for  their 
existence — • 

But  he  says — 

the  presumption  against  their  extension  is  not  observed  in  spirit.  The  trend  of  the 
day  is  to  expand  them  as  if  they  were  large  and  fundamental  principles  *  *  *. 
This  attitude  is  an  unwholesome  one.  The  investigation  of  truth  and  the  en- 
forcement of  testimonial  duty  demand  the  restriction,  not  the  expansion,  of 
these  privileges.  They  should  be  recognized  only  within  the  narrowest  limits: 
required  by  principle.  Every  step  beyond  these  limits  helps  to  provide,  without 
any  real  necessity,  an  obstacle  to  the  administration  of  justice.  (Sec.  2192  at 
page  75) 

That,  I  submit  to  the  committee,  is  where  we  start.  That  is  a  sound 
position  and  it  is  laid  down  by  probably  the  leading  expert  and  scholar 
on  the  law  of  evidence  in  the  history  of  this  country. 

There  has  been  much  public  clamor  recently  which,  if  uncritically 
examined,  might  lead  one  to  suppose  that  there  has  suddenly  been  a 
tightening  and  a  harshening  of  the  law  in  this  field,  so  as  to  cut  down 
in  an  unprecedented  manner  upon  well  established  and  long  recognized 
rights  and  privileges  of  newsmen  to  refuse  to  disclose  in  a  judicial 
inquiry  information  which  they  have  acquired  in  their  professional 
capacity.  Perhaps  there  have  been  a  greater  number  of  publicized  in- 
cidents of  late,  but  that  there  has  been  any  change  in  the  law  of  any 
sudden  narrowing  of  the  newsman's  legal  rights  is  simply  not  true. 
Nothing  is  better  established  than  the  fact  that  no  journalist's  or  news- 
man's privilege  was  recognized  at  common  laAv.  and  the  decision  in 
Branzhurg  v.  Hayes,  decided  by  the  Supreme  Court  of  tlie  United 
cidents  of  late,  but  that  there  has  been  any  change  in  the  iaw^  of  any 
case,  that  the  first  amendment  creates  no  such  privilege.  As  the  Court 
pointed  out  in  that  decision  : 
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*  *  *  tlie  common  law  recognized  no  such  privilege,  and  the  constitutional 
argument  was  not  even  asserted  until  1958.  From  the  beginning  of  our  country 
the  preirs  has  operated  without  constitutional  protection  for  press  informants, 
and  the  press  has  flourished. 

A  2:reat  deal  of  the  clamor  in  the  public  press  for  the  enactment  of  a 
statutory  newsman's  privilege  arises  out  of  cases  where  the  newsman 
has  refused  to  furnish  information  to  the  government  in  a  public 
prosecution,  and  this  position  is,  for  one  reason  or  another,  or  is  made 
to  seem,  appealing  and  attractive  to  all,  or  to  a  part  of,  the  public.  I 
think  it  important  to  remember  that  the  privilege,  if  once  established, 
can  cut  botli  ways — it  can  be  invoked  also  against  the  interests  and 
the  needs  of  a  private  litigant,  including  an  individual  defendant 
in  a  criminal  case.  This  point  was  very  cogently  put  by  Prof.  James  E. 
Beaver  of  the  University  of  Washington  Law  School  in  an  article  in 
the  Oregon  Law  Revleio  in  April  1968 : 

For  example,  suppose  that  diiring  a  murder  trial  a  newspaper  article  appears 
containing  information  about  the  alleged  actual  murderer,  assertedly  a  relative 
of  a  high  public  official,  and  announcing  that  the  author  secured  .  .  .  his  infor- 
mation from  an  unnamed  member  of  the  police  department.  Examined  as  a 
witness,  the  journalist  refuses  to  divulge  the  source  of  his  information  because 
he  assured  his  informant  that  his  name  would  be  held  in  secrecy  and  he  regards 
his  obligation  not  to  betray  this  confidence  as  being  more  sacred  than  the 
obligation  to  tell  the  truth  in  a  court  of  law. 

I  suggest  to  you  gentlemen  that  when  you  look  at  the  thing  that 
way,  it  loses  a  great  deal  of  the  popular  appeal  that  it  may  have  in 
some  cases  where  the  assertion  is  against  the  Government. 

The  problem  can  also  arise  in  civil  cases.  Thus  in  the  case  of  Gar- 
Jarul  r.  Torre  250  Fed.  {2nd)  5^5  the  privilege,  if  successfully  inter- 
posed, would  have  operated  to  prevent  the  plaintiff  from  proving  her 
case.  That  was  the  case  where  Judy  Garland  brought  suit  against  a 
broadcasting  company  for  defamation  and  breach,  of  contract  and  it 
was  based  on  a  newspaper  column  in  the  Herald  Tribime.  The  news- 
paper column  which  contained  defamatory  statements  relied  on  in- 
formation supplied  by  one  of  the  officials  of  the  defendant  broadcasting 
com.pany.  She  tried  to  take  the  deposition  of  the  newspaper  columnist 
to  find  out  who  the  official  was  and  the  columnist  refused  to  give  it 
because  it  was  confidential  information. 

The  court  ordered  her  to  testify.  She  was  held  in  contempt  and  the 
case  went  up.  The  court  held  that  there  was  no  constitutional  privi- 
lege because  Judy  Garland  could  not  have  proved  her  case  in  a  court 
of  law  at  ail  without  gettirig  that  information  on  which  the  whole 
law  suit  was  based. 

Under  the  rule  of  Nen)  York  Times  v.  Sullivan  it  is  difficult  to  see 
how  a  plaintiff  in  a  defamation  action  will  ever  be  able  to  establish 
actual  malice  if  the  defendant  is  able  to  claim  an  absolute  privilege 
as  to  his  alleged  sources. 

Another  factor  which  ought  to  be  borne  in  mind,  I  think,  is  that 
the  proposed  newsman's  privilege  is  almost  unique,  and  is  distin- 
guished from  most  other  privileges,  such  as  that  of  attorney  and  client 
and  that  of  physician  and  patient,  in  that,  in  the  case  of  the  newsman, 
the  proposed  privilege  is  his  and  belongs  to  and  may  be  asserted  or 
waived  by  him  alone.  As  we  know,  the  lawyer  has  no  privilege,  it  be- 
longs to  the  client.  The  physician  has  no  privilege,  it  belongs  to  his 
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patient.  But,  in  the  case  of  the  newsmen,  we  are  asked  to  set  up  what 
almost  amounts  to  a  special  privileged  class  which  will  be  entitled, 
under  an  absolute  privilege,  to  determine  whether  to  cooperate  with 
the  judicial  process  at  its  own  and  sole  discretion. 

We  have  had  a  couple  of  cases  in  my  own  State  where  that  was 
specifically  determined  and  there  is  no"  question  it  is  true  under  all 
of  these  proposals.  We  have  had  a  couple  of  criminal  cases  in  Indiana 
where  the  defendant  talked  to  a  newspaper  reporter  and  then  the 
defendant  claimed  that  it  was  in  confidence  when  the  reporter  testified 
and  he  tried  unsuccessfully  to  assert  the  privilege. 

We  have  a  newsman's  statute  in  Indiana.  The  court  said,  No,  you 
can't  assert  it.  That  is  up  to  the  reporter.  So,  the  newsman's  privilege 
is  entirely  different  from  the  other  privileges  in  that  field. 

For  all  the  foregoing  reasons,  among  others,  it  seems  clear  to  me  that 
an  obsolute  newsman's  privilege  deserves  no  serious  consideration. 
And  this  would  indeed  almost  seen  self-evident,  if  so  many  bills  pro- 
viding such  a  privilege  were  not  before  the  Congress,  apparently  with 
serious  intent. 

There  remains  the  more  reasonable  question  whether  the  newsman 
ought  not  to  have  some  sort  of  a  qualified  privilege  of  which  he  could 
be  divested  on  a  proper  showing  by  an  appropriate  order  of  court. 

Thus,  the  New  York  Law  Revision  Commission  report  of  1949, 
which  is  cited  by  Professor  Wigmore  at  page  536,  volume  VIII,  sec- 
tion 2285,  after  recommending  against  any  unqualified  newsman's 
privilege,  suggested  that  a  qualified  privilege  might  properlv  be 
granted  by  statute  if  desired,  which  provided  that  the  privilege  might 
be  divested  by  a  court  order  "when  the  court,  after  hearing  the  parties, 
shall  find  that  disclosure  is  essential  to  the  protection  of  the  public 
interest." 

A  statute  of  this  kind  would  certainly  be  preferable  to  one  grant- 
ing an  absolute  privilege.  In  my  judgment,  however,  the  grounds  sug- 
gested for  divesting  the  privilege  are  too  narrow.  If  this  general  route 
were  to  be  pursued,  I  would  certainly  recommend  that  the  court  be 
granted  discretion  to  divest  the  privilege  whenever  the  court,  on  the 
basis  of  the  facts  presented,  was  of  the  opinion  that  the  interests  of 
justice  and  the  ascertainment  of  the  truth  demanded  it.  The  require- 
ment of  essentiality,  in  my  judgment,  is  too  strong;  and  justice  to  pri- 
vate litigants  needs  to  be  considered  as  well  as  the  "public  interest." 

It  has  been  pointed  out,  and  it  is  worthy  of  note,  I  think,  that  both 
the  model  code  of  evidence  of  the  American  Law  Institute  and  the  uni- 
form rules  of  evidence  approved  by  the  National  Conference  of  Uni- 
form State  Laws  reject  a  privilege  for  journalists,  as  did  a  1938  report 
of  the  American  Bar  Association's  Committee  on  Improvement  of  the 
Law  of  Evidence,  a  group  which  included  such  authorities  in  this  field 
as  Professors  McGuire,  McCormack,  and  Wigmore.  See  Beaver,  The 
Newsman's  Code,  the  Claim  of  Privilege  and  Everyman's  Eight  To 
Evidence,  47  Ore.  L.  Rev.  (1968)  ;  8  Wigmore,  Evidence  (McNaughton 
rev.)  Sec.  2287,  page  375:  footnote  29  to  Brcmzbiirg  \.  Hayps,  408 
U.S.  — ,  33  L.  Ed.  2d  626,  92  S.  Ct.  2646,  40  Law  Week  5025.'  To  this 
list  may  be  added  the  proposed  rules  of  evidence  for  the  Federal 
courts,  compiled  by  a  very  distinguished  group  of  lawyers  and  now 
under  consideration  bv  a  subcommittee  of  the  Committee  on  the  Judi- 
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ciary,  of  which  our  colleague,  Mr.  Hungate,  is  chairman,  and  of  which 
I  have  the  honor  to  be  a  member. 

All  in  all,  I  see  no  compelling  need  for  the  enactment  of  any  sort  of 
a  newsman's  privilege  statute.  All  students  of  the  subject  are  in  general 
agreement  that  testimonial  privileges  should,  if  anything,  be  restricted 
rather  than  expanded. 

I  certainly  agree  with  the  view  of  the  court  in  Branzburg  v.  Hayes 
that  we  ought  not  to  add  to  the  constitutional  testimonial  privilege 
granted  by  the  fifth  amendment  a  new  constitutional  privilege  ''by  in- 
terpreting- he  first  amendment  so  as  to  grant  newsmen  a  testimonial 
privilege  that  otlier  citizens  do  not  enjoy."'  If  we  should  not  do  this  b}^ 
constitutional  interpretation,  it  seem-S  reasonably  clear  that  we  equally 
ought  not  to  set  up  such  a  special  privilege  by  statutory  enactment.  I 
agree  with  the  statement  of  the  court  in  Branzhurg  that  "the  existing 
constitutional  rules  have  not  been  a  serious  obstacle  to  either  the  de- 
velopment or  the  retention  of  confidential  news  sources  by  the  press." 
Knowledgeable  newsmen  with  whom  I  have  talked  are  in  agreement. 

Those  wlio  administer  the  judicial  system  ought,  of  course,  to  do  so 
with  commonsense  and  good  judgment:  and  ordinarily  they  do.  But 
no  occasional  or  asserted  or  claimed  lapse  from  this  standard  should 
lead  us  to  hasty  statutory  intervention  in  the  judicial  process,  the  chief 
result  of  whicli  will  tend,  I  fear,  to  be  the  creation  of  a  favored  class, 
the  hindrance  of  orderly  judicial  inquirv,  and  the  suppression  of  the 
trutli. 

I  would  like  to  just  read  in  conclusion,  which  is  not  in  my  written 
statement,  a  communication  I  received  from  a  member  of  the  bar, 
which  I  think  is  v\'orth  your  consideration. 

All  of  us  remember,  of  course,  our  colleague,  Mr.  Jacobs,  from  In- 
dianapolis. Tliis  is  not  from  him.  It  is  from  his  father  who  happens 
to  be  a  very  distinguished  trial  lawyer  in  Indiana.  I  loiew  him  a  long 
time  before  I  knew  our  colleague.  He  taught  me  tlie  hard  way  when  I 
was  a  young  prosecuting  attorney  and  he  was  defense  counsel  in  sev- 
eral tough  trials.  He  writes  as  follows : 

Whatever  threat  there  is  to  press  freedom  is  a  common  threat  to  all  freedom 
stemming  from  demands  by  every  economic  and  social  segment  to  be  free  to  act 
without  regard  to  the  other  fellow's  right  to  be  free  from  wrongful  acts.  Too 
many  of  these  demands  are  successful.  Tight  groups  present  a  sharp  cutting 
edge  whereas  the  majority  are  unav.^are  of  the  future  effect  upon  them,  besides 
they  are  too  busy  seeking  their  own  special  privileges  and  immunities. 

The  sum  total  of  these  demands  will  be  anarchy  under  which  all  freedom. 

including  that  of  the  press,  will  perish.  The  press  is  not  pursuing  its  own  best 

interests  when  it  demands  absolute  immunity.  If  granted,  its  crasser  members 

wi'l  alnisc  it  and  retribution,  which  will  certainly  come,  will  repress  excessively. 

So  reads  history,  but  most  people  make  history  without  reading  it. 

]\Ir.  Kastenmeier.  We  thank  our  colleague  for  a  most  studious 
lawyer-like  presentation  of  a  view  which  has  not  been  heard  often 
before  this  subcommittee  and  which  is  very  useful  for  that  reason. 

I  am  wondering,  though,  when  you  quote  Wigmore  and  others  or 
cite  various  old  reports  of  the  bar  association  and  other  groups, 
whether  the  state  of  the  law  was  as  then  understood.  The  Branzburg 
decision  was  a  5  to  4  decision  and  I  think  probably  it  is  fair  to  say  it 
surprised  many  people. 

So,  I  am  not  clear  that  it  was  that  well  established,  that  the  testi- 
mony privilege  didn't  exist  in  the  press. 
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Further,  I  would  agree  with  your  last  remark  that  a  constitutional 
amendment  is  not  appropriate  here.  We  have  really  had  no  demand 
for  one.  No  one  who  has  appeared  before  our  committee  suggests 
that  we  amend  the  Constitution.  So,  it  is  really  a  question  of  statutory 
enactment. 

On  that  point,  in  the  Branzbury  case  the  Court  says  at  the  Federal 
level  Congress  has  freedom  to  determine  whether  a  statutory  news- 
men's privilege  is  necessary  and  desirable  and  to  fashion  standards 
and  rules  as  narrow  or  broad  as  deemed  necessai-y  to  address  the  evil 
discerned,  et  cetera. 

So,  it  is  perfectly  clear  that  the  Court  intended  no  restriction  on 
our  ability  to  write  such  a  rule.  Wouldn't  you  agree  that  that  is  a  fair 
interpretation  ? 

Mr.  Dennis.  I  would  quite  agree  with  that,  ^Mr.  Chairman.  We  cer- 
tainly have  a  right  to  legislate,  at  least  as  to  the  Federal  courts.  It  is 
a  little  hard  for  me  to  see  how  we  can  legislate  on  this  subject  with  re- 
gard to  the  State  courts,  but  I  have  no  quarrel  with  our  right  to  legis- 
late with  respect  to  the  Federal  courts. 

I  also  agree  with  the  chairman  that  the  Branzhurg  decision  has  not 
come  down  when  several  of  these  tilings  I  cited  took  place.  I  don't 
think,  however,  that  the  decision  should  have  been  a  surprising  one  be- 
cause the  privilege  had  never  been  recognized  at  common  law  and  it  had 
never  been  recognized  in  any  of  our  States  except  through  statutory 
enactment. 

We  had  had,  of  course,  the  constitutional  protections  in  the  Federal 
Constitution  and  in  the  State  constitution  ever  since  the  beginning  of 
the  Kepublic.  Nobody,  until  very  recently,  so  far  as  I  know  just  in  the 
last  few  yeai-s,  had  ever  suggested  that  there  was  a  constitutional 
protection. 

So,  I  don't  really  see,  myself,  why  Branzburg  ought  to  have  surprised 
anybody,  except  that  the  Court  has  done  some  surprising  things  in  the 
last  few  years. 

Mr.  Kastenmeier.  To  get  your  point  clear,  your  point  is  that  legis- 
lation is  not  necessary.  Federal  legislation,  in  the  area,  but  if  there  is 
legislation  then  it  probably  ought  to  be  as  broad  as  to  permit  a  judge  to 
make  a  special  determination  of  whether  the  testimonial  privilege  is 
either  needed  or  ought  to  be  invoked  ? 

Mr.  Dennis.  You  sec  vre  have  a  situation,  Mr.  Chairman,  where  we 
have  two  important  principles  here.  We  have  the  imj)ortant  principle 
of  freedom  of  the  press  to  which  I  subscribe  as  you  do  and  we  have  the 
equally  important  principle  of  transacting  the  judicial  business  of  the 
country. 

It  seems  to  me,  first,  in  my  own  judgment  and  as  a  policy  matter, 
and  recognizing  that  we  can  legislate,  that  we  would  do  mAich  better 
just  to  get  along  with  the  Constitution — the  rules,  and  the  good  judg- 
ment of  the  courts — as  we  have  been,  without  trying  to  legislate  on  tliis 
subject  at  all,  and  without  trying  to  draw  up  legislation  which  will 
meet  all  the  various  contingencies,  et  cetera. 

But  if  we  are  going  to  legislate,  I  would  certainly  submit,  yes,  it 
should  not  be  an  unqualified  privilege.  If  you  are  going  to  transact 
business  in  the  courts,  vou  almost  have  to  have  an  authoritv  in  the 
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court  when  the  interest  of  justice  demands  it,  and  yovi  need  the  truth 
for  the  puipose  of  the  case  at  issue,  to  get  it. 

I  don't  see  wh.y  the  courts  should  be  powerless  in  that  kind  of  situa- 
tion because  the  source  of  the  necessary  evidence  to  take  care  of  that 
vital  function  happens  to  be  information  given  to  a  newsman,  any 
more  than  that  given  to  someone  else. 

Mr.  Kastenmeier.  Would  you  agree  that  there  is  increased  appre- 
hension in  the  press  as  to,  let's  say,  their  freedom  to  practice  journalism 
today  as  opposed  to  10  or  20  years  ago  ? 

Mr.  Dennis.  That  is  a  hard  question  to  answer,  Mr.  Chairman.  You 
hear  a  good  deal  more  about  it.  My  personal  off-the-cuff  feeling,  for 
what  it  is  worth,  is  that  that  has  l>een  exaggerated  a  good  deal  by  some 
of  the  journalists,  more  than  actually  being  a  fact.  I  know  a  number  of 
working  journalists  who  think  they  can  get  along  just  fine  the  way 
things  are,  that  this  is  one  of  the  occupational  hazards,  and  that  they 
have  gotten  along  witli  it  very  well  and  still  could. 

If  you  read  some  of  the  editorial  pages,  and  so  on,  you  get  the  im- 
pression that  there  is  a  great  fear  suddenly  that  Government  is  tak- 
ing advantage  of  the  freedom  of  the  press. 

I  think  it  is  exaggerated  pei'sonally. 

Mr.  Kastenmeier.  You  think  there  is  such  a  fear,  but  you  think  it 
is  exaggerated  ? 

Mr.  Dennis.  I  am  sure  it  is  exaggerated  and  I  am  not  so  sure  how 
all  pervasive  it  is. 

Mr.  Kastenmeier.  Do  you  think  the  press  is  justified  in  any  sense 
at  all,  do  you  think  the  press  is  justified  about  freedom  of  the  press 
today  as  opposed  to  some  other  time  ? 

Mr.  Dennis.  If  there  is  any  real  problem,  and  I  am  not  sure  there 
is,  but  if  there  is  an^y^  real  problem  in  that  field  or  any  other  field  there 
ai-e  a  lot  of  good  independent  lawyers  around  like  you  and  me  who  are 
perfectly  willing  to  go  into  court  and  battle  for  them  any  time  they 
need  it :  and  they  can  do  it  under  our  system. 

I  just  don't  think  the  system  is  breaking  down.  I  think  3^011  can  get 
the  necessary  protection.  I  will  go  into  court  and  take  the  case  when- 
ever I  feel  that  they  need  help  if  they  want  to  employ  me,  and  so  would 
you.  There  are  a  lot  of  us  around  ready  to  do  that. 

]Mr.  Kastenmeier.  Don't  you  agree  it  is  not  a  question  of  whether 
some  lawyers  are  ^yilling  to  go  to  court  with  them,  but  in  fact,  whether 
they  are  in  court  in  the  first  place  or  in  jail  in  the  second  place,  on 
the  basis  of  not  having  a  legal  privilege  that  they  thought  they  had 
or  at  least  that  they  think  they  ought  to  have  ? 

Mr.  Dennis.  Actually,  I  feel  that  with  good  judgment  on  all  sides 
on  the  part  of  the  press  and  on  the  part  of  the  courts,  on  the  part  of 
the  law.  these  situations  are  not  going  to  arise  very  often.  They  don't 
need  to.  Most  times  you  can  probably  get  your  information  somewhere 
else. 

If  you  already  have  the  case  why  bother  the  newsman?  If  I  were 
sitting  on  the  bench  and  they  had  proved  ever\i;hing  they  needed  to 
prove  and  it  was  a  question  of  throwing  the  newsman  in  jail,  I  wouldn't 
do  it.  If  you  come  right  down  to  the  nub  where  vou  can't  function  as  a 
court  without  calling  a  newsman,  I  would  call  him,  and  I  think  I 
should  be  able  to. 
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Mr.  Kastenmeier.  I  yield  to  my  friend  from  California,  Mr. 
Danielson. 

Mr.  Danielson.  Mr.  Dennis,  you  mentioned  in  the  early  part  of  your 
statement  the  fact  that  under  our  traditional  privileges  the  privilege 
belongs  to  the  communicator,  the  client,  or  patient,  et  cetera.  Suppose 
under  one  of  these  bills  it  provided  that  if  the  source  of  information 
were  to  waive  the  confidentiality  that  this  would  waive  it,  would  that 
make  this  type  of  bill  more  palatable  to  you  ? 

Mr.  Dennis.  Well,  it  might  help  perhaps.  I  had  not  thought  of  it  a 
great  deal.  I  don't  think  you  are  going  to  get  that  sort  of  situation 
as  a  practical  matter  very  much.  The  source  is  not  going  to  want  to 
waive  it. 

Mr.  Danielson.  It  has  happened.  That  is  why  I  am  asking. 

Mr.  Dennis.  He  probably  wouldn't  in  99  cases  out  of  100. 

Mr.  Danielson.  What  t  am  getting  at  and  what  I  think  you  are 
getting  at  is  if  the  privilege  as  it  is  contemplated  by  many  of  the 
bills  were  to  be  enacted  the  newsman  would  have  the  unique  position 
of  being  able  to  exercise  it  or  waive  it  at  will.  It  would  be  totally  his 
discretion  and  the  communicator  would  have  nothing  to  do  with  it. 

So  far  as  I  know,  there  is  no  parallel  for  that  anywhere  in  our  law, 
in  our  judicial  procedures.  Are  you  aware  of  any  parallel  for  that? 

]\Ir.  Dennis.  I  don't  think  there  is  any,  unless  possil^ly  in  respect 
to  whatever  privilege  there  may  be  as  to  the  police  informer.  That 
situation  might  be  somewhat  similar;  but  certainly  in  your  normal 
privilege,  your  physician,  doctor,  priest,  et  cetera — and  the  priest  of 
course  is  by  statute  only,  they  all  are  except  attorney's,  I  think — the 
privilege  is  that  of  the  client  or  his  equivalent. 

Mr.  Danielson.  One  other  point  you  mentioned  was  that  the  Su- 
preme Court  did  mention  in  the  Branzhurg  decision  that  the  legis- 
lative branch  could  establish  a  privilege  if  it  saw  fit  to  do  so,  but  that 
the  Court  didn't  feel  that  it  fit  under  the  constitutional  provisions. 

I  am  interested  only  to  this  extent :  The  Court  in  that  case  seemed 
to  decline  to  establish  a  privilege,  yet  it  seems  to  have  drafted  a  code 
of  evidence  which  is  supposed  to  take  effect  if  we  don't  do  something 
to  stop  it.  That  is  just  a  comment  I  have  been  wanting  to  get  off  my 
chest  and  I  don't  think  it  requires  an  answer. 

]Mr.  Dennis.  I  understand  the  gentleman's  concern.  The  basis  for 
that  is  an  act  of  Congress  which  purports  to  give  the  Court  that  au- 
thority. Now  you  call  argue  whether  it  does. 

]Mr.  Danii:lson.  I  am  not  going  to  argue  at  this  time.  I  may  at  a 
more  appropriate  time. 

Thank  3^011. 

Mr.  Kastenmeier.  The  gentleman  from  Illinois,  Mr.  Railsback. 

'Mr.  Railsback.  I  want  to  thank  our  colleague  on  the  House  Judi- 
ciary Committee  and  say  to  him.  first  of  all.  that  I  think  that  you  have 
I)ut  into  proper  perspective  the  fact  that  there  are  three  public  in- 
tei^psts  involved  in  the  question  that  we  have  before  us. 

One  has  been  charactorized  as  the  free  flow  of  hiformation.  The  other. 
I  think,  could  be  characterized  as  the  search  for  ultimate  truth  in  a 
judicial  proceedinp;,  whether  it  be  criminal  or  whether  it  be  a  civil 
proceeding,  and  the  right  of  the  people  to  fair  and  effective  law 
eiiforcement. 
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I  gather  from  your  testimony  that  you  think  we  would  be  making 
a  mistake  to  grant  any  kind  of  an  absohite  immunity  because  of  the 
effect  that  it  woukl  have  on  this  other  societal  interest.  Is  that  right  ? 

Mr.  Dennis.  That  is  correct. 

Mr.  Railsback.  Do  you  believe  that  if  we  do  consider  enacting 
some  kind  of  qualified  legislation  that  there  are  certain  instances  in 
civil  cases  where  there  may  be  such  an  overriding  or  compelling  in- 
terest on  behalf  of  a  claimant  or  a  plaintiff  or  a  defendant  to  also  have 
exceptions  to  any  kind  of  an  immmiity  ? 

Mr.  Dennis.  I  would  think  that  in  the  defamation  action  you  have 
to  do  something — if  you  bleieve  in  preserving  the  defamation  action 
at  all,  and  I  do — to  not  have  the  defendant  in  that  type  of  a  suit, 
which  will  typically  be  some  type  of  news  media,  to  have  an  absolute 
privilege  there.  If  you  have  to  prove  actual  malice,  for  instance,  how 
are  you  going  to  do  it  if  you  can't  find  out  where  they  got  the  story  ? 
You  have  to  do  something  about  that  I  think. 

But  I  would  say  the  only  kind  of  a  qualified  privilege  that  really 
makes  any  sense — and  if  you  have  some  faith  in  the  judicial  process, 
which  I  think  you  are  going  to  have  to  have — is  to  give  a  pretty  wide 
discretion  to  the  court  in  every  type  of  case,  after  it  hears  the  facts, 
to  decide  wliether  or  not  the  interest  of  justice  in  that  particular  case 
T-equires  the  waiving  of  this  privilege,  if  one  is  granted. 

5lr.  Railsback.  Let  me  ask  you,  in  any  event  whether  it  be  a  civil 
pi-oceeding  or  a  criminal  proceeding,  if  you  would  grant  some  kind  of 
immunity  would  it  also  be  tied  to  the  confidential  relationship  ? 

Mr.  Dennis.  I  suppose  that  is  certainly  one  of  the  rationales.  It  goes 
baclv  to  the  old  idea  that  gentlemen  don't  tell  on  each  other,  et  cetera. 

]\Ir.  Railsback.  Let  me  be  more  specific.  Suppose  you  have  an  acci- 
dent case  or  some  kind  of  a  civil  case  such  as  the  one  that  finally  was 
instituted  against  the  electric  utility  companies  which  was  in  the 
nature  of  a  class  action.  Suppose  that  there  was  no  confidential  rela- 
tionship, and  that  an  enterprising  investigative  reporter  was  able  to 
come  upon  information  that  there  were  certain  fraudulent  happen- 
ings going  on  but  he  didn't  obtain  that  from  any  confidential  source.  Is 
there  any  reason  in  the  world  to  grant  him  immunity  from  testifying 
where  he  is  not  protecting  a  confidence  ? 

]Mr.  Dennis.  I  would  think  not.  I  would  think  your  case  is  even  a 
stronger  one  of  course.  I  see  the  point  you  make.  He  goes  out  and  gets 
this  information  and  he  has  it  and  you  need  it  in  order  to  transact 
judicial  business. 

I  see  no  good  reason  why  he  shouldn't  have  to  testify. 

]Mr.  Railsback.  It  is  the  search  for  truth  in  a  civil  or  criminal  pro- 
ceeding. That  is  what  a  judicial  proceeding  is  all  about. 

]\Ir.  Dennis.  That  is  right.  I  think  it  is  a  highl}'  important  prin- 
ciple which  we  ought  not  to  lose  sight  of. 

Mr.  Kasten3Ieier.  The  gentleman  from  ]\Iassachusetts,  Mr.  Drinan. 

yiv.  Drinan.  Thank  you  for  your  testimony.  I  wonder  what  you 
would  say  about  the  point  raised  by  JNIr.  Rockefeller  in  the  other  body 
a  few  days  ago : 

Unless  we  give  some  type  of  shield  to  the  journalists,  the  people  in  the  under- 
ground or  people  who  want  to  inform  on  them  and  people  who  want  to  tell  about 
corruption  in  government  wouldn't  do  so. 
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Governor  Rockefellei-  says  virtually  all  of  the  best  sources  or  leads 
that  come  to  the  police  in  Xew  York  State  come  from  informers  who 
give  them  to  the  press.  He  says  unless  there  is  a  shield  this  source  of 
essential  information  to  get  rid  of  underground  crime  will  dry  up. 

Mr.  Dennis.  My  answer  would  be,  I  think,  Mr.  Drinan,  that  I  just 
don't  think  that  lias  happened  in  the  past.  We  have  never  had  this 
privilege.  I  read  the  papers  and  I  circulate  in  life,  the  same  as  you 
have,  and  I  think  these  things  are  coming  forth.  That  is  theory,  but  it 
isn't  fact  in  my  judgmeiit. 

Mr.  Drinan.  Thank  you  very  much  for  your  statement. 

Mr.  Kastenmeier.  The  gentleman  from  Iowa,  Mr.  IMezvinsky. 

Mr.  Mezvinskt.  Thank  you  for  your  testimony. 

Mr.  Kastenmeier.  The  committee  wishes  to  thank  you  for  your  tes- 
timony. It  represents  not  only  a  thoughtful  analysis  of  the  law,  but  a 
point  of  view  which  we  have  not  had  very  much  of  and  as  a  result 
is  very  valuable. 

Mr.  Dennis.  Thank  you,  Mr.  Chairman. 

Mr.  Kastenmeier.  The  Chair  calls  as  our  next  witness  a  colleague 
who  has  appeared  before  us  in  advocacy  of  his  own  bill,  a  primary 
bill  in  the  field.  He  is  the  Honorable  Charles  W.  Whalen,  C<)ngress- 
man  from  Ohio.  He  is  the  chief  sponsor  of  H.R.  2230  and  a  number 
of  identical  bills. 

We  are  very  pleased  to  welcome  you  before  the  committee.  I  know 
that  you  have  a  brief  statement  and  you  may  proceed  in  any  way  you 
wish. 

TESTIMONY  OF  HON.  CHARLES  W.  WHALEN,  JR.,  A  U.S.  REPRE- 
SENTATIVE IN  CONGRESS  FROM  THE  STATE  OF  OHIO 

Mr.  Whalen.  Thank  you,  Mr.  Chairman. 

I  am  quite  pleased  to  appear  again  before  this  subcommittee  to 
discuss  legislation  to  protect  the  confidentiality  of  journalists'  sources 
and  information. 

In  my  testimony  last  September,  I  outlined  the  principal  reasons 
why  I  believe  protective  legislation  is  necessary.  As  I  stated  then : 

The  Government's  power  to  subpena  reporters  creates  a  "chilling  effect"  that 
discourages  both  the  informant  and  the  reporter  from  meeting,  thereby  obstruct- 
ing the  free  flow  of  information  to  the  public. 

Furthermore : 

As  long  as  the  Government  possesses  the  right  to  subpena  reporters  to  compel 
disclosure  of  confidential  information,  it  possesses  the  power  to  harass  and 
intimidate  the  press. 

Rather  than  fully  reiterate  the  rationale  for  a  testimonial  privilege 
for  journalists,  I  have  appended  my  previous  remarks  to  this  statement. 

During  the  past  several  years  I  have  concentrated  my  efforts  on 
explaining  the  need  for  a  strong  shield  laAv  instead  of  merely  promot- 
ing my  particular  legislation.  Thus.  I  indicated  in  an  article  written 
for  The  New  York  Times  on  July  24, 1972  (a  copy  of  wliich  I  am  pro- 
viding for  the  subcommittee),  "Studv  and  debate  will  be  required 
to  fashion  the  best  possible  piece  of  legislation  for  this  complex  prob- 
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lem.  The  specifics  of  the  legislation  should  be  argued,  but  the  need 
for  some  type  of  newsmen's  privilege  legislation  should  be  obvious." 
[The  article  referred  to  follows :] 

[From  New  York  Times,  July  24,  1972] 

Should  Newsmen  Keep  Secrets? 
(By  Charles  W.  Whalen  Jr.) 

Washington — More  than  a  century  ago,  The  New  York  Times  published  charges 
that  Congressmen  were  taking  bribes.  A  Times  reporter  named  James  Simonton 
was  asked  to  reveal  the  sources  of  his  article  before  a  Congressional  committee. 
He  refused. 

No  one  defended  the  concept  of  a  newsmen's  privilege — the  idea  that  a  journal- 
ist should  not  be  forced  by  the  Government  to  disclose  his  sources  or  unpublished 
information.  Simonton,  therefore,  was  convicted  of  contempt.  Incidentally,  with- 
out ever  having  access  to  Simonton's  sources,  the  committee  ultimately  substan- 
tiated his  story.  Three  Congressmen  resigned  as  a  result. 

The  privilege  asserted  by  Simonton  in  1857  has  been  claimed  by  American  jour- 
nalists ever  since.  Historically,  reporters  have  used  confidential  sources  to  expose 
crime  and  corruption,  particularly  in  government.  In  recent  years,  newsmen  have 
also  used  confidential  sources  to  provide  the  public  with  otherwise  unavailable 
information  about  such  subjects  as  the  Black  Panthers  and  drugs.  The  public 
benefits  from  confidential  sources  on  a  daily  basis.  The  remarks  of  A.  M.  Rosen- 
thal of  The  New  York  Times  are  typical  of  comments  I  have  received  from  other 
editors :  "Not  a  day  goes  by  but  that  The  Times  and  other  newspapers  print 
stories  based  on  confidential  information  of  one  kind  or  another  from  confidential 
sources." 

If  journalists  can  be  forced  by  the  Government  to  reveal  their  sources  and  con- 
fidential information,  those  sources  will  "dry  up,"  and  the  public  no  longer  will 
receive  a  free  flow  of  information. 

State  legislatures,  the  Administration,  and  the  courts  all  have  attempted  to  re- 
solve the  newsmen's  privilege  issue.  In  some  states,  reporters'  sources  are  pro- 
tected by  law.  Maryland  enacted  the  first  privilege  law  in  1896,  and  seventeen 
other  states  subsequently  have  adopted  similar  legislation.  In  32  states,  however, 
there  is  no  statutory  privilege. 

In  1970,  Attorney  General  John  Mitchell  released  "guidelines"  regarding  the  is- 
suance of  subpoenas  to  newsmen.  Although  the  guidelines  seemed  to  reduce  ten- 
sions, the  issue  was  not  resolved.  Under  the  guidelines  the  Government  can  sub- 
poena unpublished  information,  even  if  confidential.  And,  when  "emergencies 
and  other  unusual  situations"  occur,  tlie  Government  may  issue  a  subpoena 
"which  does  not  exactly  conform  to  the  guidelines." 

Court  decisions  on  the  newsmen's  privilege  have  been  so  diverse  in  recent  years 
that  the  Supreme  Court  ruled  on  the  issue  on  June  29.  1972.  In  a  5^  decision,  the 
Court  ruled  that  the  First  Amendment  did  not  mandate  a  newsmen's  privilege. 
But  the  Court  did  not  settle  the  issue.  Justice  White,  speaking  for  the  majority, 
acknowledged  that  the  ruling  did  not  preclude  Congressional  action  to  establish 
a  privilege.  He  said  : 

"At  the  Federal  level,  Congress  has  freedom  to  determine  whether  a  statutory 
newsmen's  privilege  is  necessary  and  desirable  and  to  fashion  standards  and 
rules  as  narrow  or  broad  as  deemed  necessary  to  address  the  evil  discerned  and, 
equally  important,  to  refashion  those  rules  as  experience  from  time  to  time  may 
dictate." 

Thus,  the  important  issue  concerning  the  freedom  of  the  nation's  journalists  to 
gather  information,  and  the  right  of  the  American  people  to  receive  a  free  flow  of 
information,  must  now  be  resolved  by  Congress. 

I  have  urged  tlie  House  Judiciary  Committee  to  consider  legislation  I  have  in- 
troduced to  establish  a  newsmen's  privilege.  The  newsmen's  privilege  act  would 
provide  that  United  States  courts  and  other  Federal  governmental  bodies  could 
not  require  a  person  to  disclose  any  confidential  information  or  the  source  of  any 
information  obtained  in  his  or  her  capacity  as  a  journalist. 

Study  and  debate  will  bo  required  to  fashion  tlie  best  possible  piece  of  legis- 
lation for  this  complex  problem.  The  specifics  of  the  legislation  should  be  argued. 
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but  the  need  for  some  type  of  newsmen's  privilege  legislation  should  be  obvioiis. 

If  potential  sources  cannot  be  assured  that  their  identies  will  be  protected,  they 
will  not  give  information  to  reporters.  The  Government's  power  to  subpoena 
journalists  creates  a  chilling  effect  that  inevitably  jeopardizes  a  free  flow  of  in- 
formation to  the  public. 

Without  a  privilege,  the  press  loses  its  independence,  and  its  most  vital  func- 
tion is  destroyed.  When  a  i-eporter's  notes  are  subpoenaed,  he  is  transformed  into 
an  agent  of  the  Government.  If  newsmen  are  viewed  as  walking  wiretap  devices, 
we  all  suffer. 

It  is  now  up  to  Congress  to  adopt  the  newsmen's  privilege  act,  and  thus  take  a 
decisive  step  to  insure  the  existence  of  a  free,  probing,  critical  press  in  the  final 
decades  of  this  century. 


Charles    W.    WJialcn   Jr.,    a    Rcpiihltcan,    represents    Ohio's    Third   District    in 
Congress 

Toda}^  I  would  like  to  focus  on  the  matter  of  the  legislation  itself. 
The  type  of  law  which  should  be  enacted  has  become  the  subject  of 
increasing  controversy. 

Some  have  argued  that  if  an  unqualified  bill  is  not  enacted  no  legis- 
lation should  be  passed  at  all.  While  I  do  not  share  that  Adew,  I  do 
share  the  concern  on  which  it  is  premised.  If  legislation  is  not  drafted 
to  insure  that  any  qualifications  are  both  narrow  and  necessary,  it  will 
not  fulfill  the  purpose  of  insuring  a  free  flow  of  news  to  the  public. 
Ironically,  if  qualifications  are  too  numerous  or  too  broad,  the  law, 
instead  of  protecting  journalists,  will  sanction  and  thereby  invite 
Government  subpenas.  Such  a  law  clearly  would  be  worse  than  no  law 
at  all, 

I  have  introduced,  along  with  70  cosponsors,  a  so-called  qualified 
bill.  A  list  of  the  Members  who  have  joined  me  in  sponsoring  this  leg- 
islation, H.R.  2230  and  companion  bills,  is  appended  io  this  statement. 
I  would  like  to  preface  my  discussion  of  this  bill,  the  Free  Flow  of 
Information  Act,  with  a  comment  I  made  last  November  at  the  con- 
vention of  the  Associated  Press  managing  editors. 

The  absolute  bill  and  the  bill  I  have  introduced  both  establish  a  testimonial 
privilege  as  the  rule,  and  either,  if  enacted,  would  serve  to  promote  a  free  flow 
of  information.  Thus,  I  do  not  relish  the  idea  of  arguing  against  those  who 
propose  an  absolute  privilege,  for  we  are  allies  and  not  legislative  opponents. 

Although  U.K.  2230  is  "qualified,"  I  am  convinced  that  it  provides 
the  strong  protection  of  an  absolute  bill  while,  concurrently,  protect- 
ing competing  interests  which  in  rare  cases  merit  consideration. 

Let  us  now  examine  tlie  qualifications  contained  in  the  Free  Flow  of 
Information  Act. 

There  is  one  specific  exception :  The  privilege  does  not  apply  to  the 
source  of  allegedly  defamatory  information  in  any  case  "where  the 
defendant  in  a  civil  action  for  defamation  asserts  a  defense  based  on 
the  source  of  any  such  information." 

In  short,  journalists  cannot  use  the  act  to  emasculate  existing  libel 
laws.  If  Congress  does  not  specify  such  an  exception  the  courts  surely 
will  do  so.  For  example,  a  New  Jersey  reporter  wrote  an  article  in 
1954  about  a  city  council  candidate  which  was  determined  at  trial  not 
to  be  factual.  In  a  libel  suit,  the  newspaper  asserted  a  defe^ise  based  on 
the  reliability  of  the  informant  and  cited  the  State  shield  law — which 
contained  no  libel  exception — as  authority  for  not  revealing  the 
source's  name.  The  New  Jersey  Supreme  Court  ruled  thnt  thf^.  news- 
paper had  to  name  its  source  despite  the  shield  law.  The  Court,  stated  : 
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A  newspaper  ought  not  to  be  able  to  give  and  take  what  it  chooses  when  its 
own  acts  bring  into  question  a  liability  on  its  part  to  others.  If  permitted  to  do  as 
defeiadant  has  here,  the  newspaper  could  give  whatever  information  was  favor- 
able to  its  position  and  then  plead  the  privilege  to  prevent  any  disclosure  of  the 
detrimental  facts.  (Brogan  v.  Passaic  Daily  News,  22  N.J.  139  at  152,  123  A.2d 
473  at  480, 1956.) 

In  addition  to  the  libel  exception,  there  is  a  procedure  for  divesting 
the  privilege.  A  party  seeking  information  from  a  reporter  must  apply 
to  a  U.S.  District  Court  for  an  order  divesting  the  privilege,  and  must 
show  "by  clear  and  convincing  evidence"  all  of  the  following  three 
factors : 

(1)  There  is  probable  cause  to  believe  that  the  person  from  whom  the  informa- 
tion is  sought  has  information  which  is  clearly  relevant  to  a  specific  probable 
violation  of  the  law,  (2)  the  information  sought  cannot  be  obtained  by  alternative 
means;  and  (3)  there  is  a  compelling  and  overriding  national  interest  in  the 
information. 

This  standard  was  acknowledged  by  attorneys  for  Mr.  Pappas,  Mr. 
Caldwell,  and  Mr.  Br-anzburg  in  arguing  their  cases  before  the  Supreme 
Court.  They  contended  that  the  reporters  qualified  for  first  amendment 
protection,  but  argiied  that  there  was  no  compelling  national  interest 
which  warranted  overturning  that  protection. 

In  the  minority  view,  Supreme  Court  Justice  Potter  Stewart  felt 
that  the  firet  amendment  should  prevail.  However,  he  acknowledged 
tliat  the  tliree  aforementioned  exceptions  were  germane.  Had  the  mi- 
nority prevailed,  first  amendment  protection  would  have  been  provided 
but  with  the  same  exceptions  contained  in  my  bill. 

The  Stewart  language  served  as  the  basis  for  the  divestiture  proce- 
dure recommended  by  the  joint  media  committee  last  year.  This  was 
incorporated  into  the  earlier  version  of  this  bill  which  t  introduced  in 
September  1972.  I  would  like  to  note,  parenthetically,  that  the  media 
organization,  as  this  subcommittee  probably  has  been  advised,  revised 
its  position  on  January  31,  1973  in  favor  of  absolute  privilege 
legislation. 

In  summary,  Mr.  Chairman,  I  believe  that  the  Free  Flow  of  Informa- 
tion Act  has  much  to  recommend  it.  It  accounts  for  competing  interests 
yet  provides  broad,  strong  protection  for  journalists  so  that  they  may 
provide  the  public  with  a  free,  unimpeded  flow  of  information. 

Thank  you,  Mr.  Chairman. 

List  of  Members  Cosponsoring  Mr.  Wiialen's  Bills 

Cosponsors  of  Congressman  Charles  W.  Whalen's  Free  Flow  of  Information 
Act :  Brock  Adams  (D-Wash.),  Thomas  L.  Ashley  (D-Ohio),  Les  Aspin  (D-Wisc.), 
Herman  Badillo  (D-N.Y.),  David  R.  Bowen  (D-Miss.),  Shirley  Chisholm  (D-N.Y.), 
William  Clay  (D-Mo.),  William  R.  Cotter  (D-Conn.),  John  C.  Culver  (D-Iowa), 
Mendel  J.  Davis  (D-S.C),  Charles  C.  Diggs,  Jr.  (D-Mich.),  Daniel  J.  Flood  (D- 
Pa.),  Richard  H.  Fulton  (D-Tenn.),  James  M.  Hanley  (D-N.Y.),  Julia  Butler 
Hansen  (D-Wash.),  Michael  Harrington  (D-Mass.),  Ken  Hechler  (D-W.Va.), 
Barbara  Jordan  (D-Tex.),  Peter  N.  Kyros  (D-Maine),  Robert  L.  Leggett  (D- 
Calif.),  William  Lehman  (D-Fla.).  Mike  McCormack  (D-Wash.),  Clem  Rogers 
McSpadden  (D-Okla.),  Parren  J.  Mitchell  (D-Md.),  William  S.  Moorhead  (D- 
Pa.),  John  M.  Murphy  (D-N.Y.),  Bertram  Podell  (D-N.Y.),  Thomas  M.  Rees  (D- 
Calif.).  Fred  B.  Rooney  (D-Pa.),  William  R.  Roy  (D-Kan.),  Edward  R.  Rovbal 
(D-Calif.),  Paul  Sarbanes  (D-Md.),  Louis  Stokes  (D-Ohio),  Gerry  E.  Studds 
(D-:Mass.),  Frank  J.  Thompson  (D-N.J.),  Joshua  Eilberg  (D-Pa.),  Morris  K. 
Udall  (D-Ariz.),  Charles  Wilson  (D-Tex.),  Lester  L.  Wolff  (D-N.Y.),  Gus  Yatron 
(D-Pa.),  Andrew  Young  (D-Ga.),  Mark  Andrews  (R-N.D.),  James  C.  Cleveland 
(R-N.H.),  John  J.  Duncan  (R-Tenn.),  Bill  Frenzel  (R-Minn.),  Gilbert  Gude  (R- 
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Md.),  Tennyson  Guyer  (R-Ohio),  Orval  Hansen  (R-Idaho),  James  Harvey  (R- 
Mieh.),  Vv'iiliam  M.  Ketchum  (R-Calif.),  Norman  F.  Lent  (R-N.Y.),  Paul  N. 
MeCloskev  (R-Calif.),  John  Y.  McCollister  (R-Neb.),  Joseph  M.  McDade  (R-Pa.), 
Robert  Hf  Michel  (R-Ill.),  Charles  A.  Mosher  (R-Ohio),  Jerry  L.  Pettis  (R-Calif.), 
Albert  H.  Quie  (R-Minn.),  Donald  W.  Riegle,  Jr.  (R-Mich.),  Matthew  J.  Rinaldo 
(R-N.J.),  Howard  W.  Robison  (R-N.Y.),  Garner  B.  Shriver  (R-Kan.),  J.  William 
Stanton  (R-Ohio),  Robert  H.  Steele  (R-Conn.),  William  A.  Steiger  (R-Wisc), 
Charles  M.  Teague  (R-Calif.),  Charles  Thoue  (R-Neb.),  Guy  Vander  Jagt  (R- 
Mich.),  G.  William  Whitehurst  (R-Va.),  John  M.  Zwach  (R-Minn.). 

Peevious  Remarks  of  Hon.  Charles  W.  Whalen,  Jr.,  September  28,  1972 

Mr.  Chairman,  it  is  an  honor  to  appear  before  you  and  the  Subcommittee  this 
morning.  I  am  grateful  to  you  for  scheduling  these  three  days  of  hearings  on  my 
Free  Flow  of  Information  Act  and  similar  bills,  and  I  am  pleased  to  participate 
in  these  proceedings. 

I.     INTRODUCTION 

:Mr.  Chairman,  a  former  reporter  for  the  Louisville  Courier-Journal  recently 
was  sentenced  to  six  months  in  prison.  Paul  Branzburg's  crime  was  his  adherence 
to  the  journalistic  code  of  ethics :  he  refused  to  reveal  to  government  authorities 
the  names  of  his  confidential  sources. 

Mr.  Branzburg  joins  a  long  succession  of  journalists  who,  by  refusing  to  divulge 
■confidential  information  to  the  government,  have  been  forced  to  accept  the  im- 
position of  fines  or  imprisonment  for  contempt  of  court. 

Mr.  Branzburg's  conviction  was  affirmed  by  the  Supreme  Court  by  a  5-4  mar- 
gin (Branzhurg  v.  Hayes,  40  U.S.L.W.  5025,  U.S.  June  29,  1972).  The  majority 
•opinion  conceded  that  "the  argument  that  the  flow  of  news  will  be  diminished  by 
■compelling  reporters  to  aid  the  grand  jui-y  in  a  criminal  investigation  is  not 
irrational/'  {40  U.S.L.W.  at  5033)  but  the  five  justices  were  concerned  about  the 
capacity  of  the  Court  to  establish  a  satisfactory  rule  to  cover  a  complex  series 
"of  possibilities. 

"We  are  unwilling,"  said  Mr.  Justice  White,  speaidng  for  the  majority,  "to 
•embark  the  judiciary  on  a  long  and  difBcult  journey  to  such  an  uncertain  destina- 
?tion.  The  administration  of  a  Constitutional  newsmen's  privilege  would  present 
^practical  and  conceptual  difficulties  of  a  high  order,"  (40  U.S.L.W.  at  5037). 

The  four  dissenters  argued  forcefully  for  a  Constitutional  privilege.  Mr.  Jus- 
1;ice  Stewart  said  that  the  Court  "invites  state  and  federal  authorities  to  under- 
imine  the  historic  independence  of  the  press  by  attempting  to  annex  the  jour- 
nallistic  profession  as  an  investigative  arm  of  the  government,"  (40  U.S.L.W. 
.!Xt"5044).  .   , 

Although  the  Court  by  the  narrowest  of  margins  declared  that  a  testimonial 
j)rivilege  for  reporters  was  not  mandated  by  the  Constitution,  the  Court 
^acknowledged  that  its  ruling  did  not  preclude  Congressional  action  in  this  area. 
In  fact,  the  Court  emphasized  the  freedom  of  Congress  to  est^iblish  a  privilege: 

"At  the  Federal  level,  Congress  has  freedom  to  determine  whether  a  statutory 
newsmen's  privilege  is  necessary  and  desirable  and  to  fashion  standards  and 
rules  as  narrow  or  broad  as  deeemed  necessary  to  address  the  evil  discerned 
and  equally  important,  to  refashion  those  rules  as  experience  from  time  to  time 
may  dictate,"  (40  U.S.L.W.  at  5037). 

Whether  the  Nation's  journalists  shall  have  the  freedom  to  gather  informa- 
tion without  the  threat  of  government  subpoena  now  is  clearly  a  Congressional 
responsibility  and  the  central  consideration  of  these  hearings. 

II.  arguments  fob  a  legal  privilege  fob  reporters 

There  are  a  number  of  reasons  to  protect  reporters  from  the  compulsory  dis- 
closure of  information  acquired  in  the  course  of  gathering  the  news.  Let  me  out- 
line what  I  believe  are  the  two  most  compelling  arguments. 

First,  a  legal  privilege  for  journalists  would  provide  the  public  with  a  free 
flow  of  information.  This  argument  rests  on  several  solid  premises: 

(.4)  A  free  press  is  the  very  foundation  of  our  democratic  institutions. — For 
a  representative  system  of  government  to  function  effectively,  citizens  must 
"receive  the  widest  possible  dissemination  of  information  from  diverse  and 
antagonistic  sources."  {Associated  Press  v.  U.S.,  326  U.S.  1,  20,  1945).  The  most 
reliable  indicator  of  whether  a  society  strives  to  be  free  or  totalitarian  is  the 
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extent  to  whic-li  the  press  is  free:  free  to  investigate,  free  to  criticize,  free  to 
pubiisli  wiiat  it  deems.  An  absolute  requisite  for  a  free  society  is  a  free  press. 

{B)  Information  received  from  confidential  sources  is  an  integral  part  of  mod- 
ern news  gathering  operations. — Articles  based  primarily  on  confidential  infor- 
mation appear  every  day  of  the  year  in  countless  new.spapers  and  on  news  broad- 
casts throughout  the  country.  Historically,  such  articles  have  exposed  crime  and 
corruption- — particularly  in  govei'nment.  Today,  confidential  information  still  is 
used  to  inform  the  public  about  official  wrongdoing,  but  it  is  also  utilized  to  pro- 
vide information  about  normally  inaccessible  groups  and  unfamiliar  issues,  such 
as  the  Black  Panthers  and  the  use  and  abuse  of  drugs.  Another  use  of  confiden- 
tial data  is  extremely  important,  but  not  well-known  :  such  information  furnishes 
reporters  with  valuable  "background",  enabling  them  to  analyze  and  interpret 
the  news  with  greater  depth,  insight  and  accuracy.  Clearly,  confidential  informa- 
tion plays  a  vital  role  in  keeping  the  public  informed. 

(C)  Without  a  legal  privilege  for  reporters,  public  access  to  valuable  informa- 
tion is  imperiled. — If  potential  sources  cannot  be  assured  that  their  identities 
will  be  protected,  they  will  not  talk  with  reporters.  An  informant  may  place  his 
job  or  life  in  jeopardy  by  giving  information  to  newsmen:  "An  officeholder  may 
fear  his  superior;  a  member  of  the  bureaucracy,  his  associates;  a  dissident,  the 
scorn  of  majority  opinion,"  (40  U.S.L.W.  at  5045).  In  addition,  reporters  who 
know  they  may  be  forced  to  choose  between  six  months  in  jail  and  violating  a 
confidence  may  be  deterred  from  pursuing  contacts  with  confidential  sources 
and  controversial  stories.  The  government's  power  to  subpoena  reporters  creates 
a  "chilling  effect"'  that  discoui-ages  both  the  informant  and  the  reporter  from 
meeting,  thereby  obstructing  the  free  flow  of  information  to  the  public.  The  sub- 
IK)ena  power  induces  sources  to  refrain  from  talking,  and  it  reduces  the  press  to 
rewriting  press  releases  and  covering  non-controversial  events.  The  subpoena 
power  thus  diminishes  the  flow  of  vital  information  to  the  public. 

Second,  a  legal  privilege  for  journalists  will  help  insure  the  independence  of 
the  press. 

The  press  can  be  neither  free  nor  effective  unless  it  is  totally  free  from  gov- 
ernment influence  and  coercion.  As  long  as  the  government  jwssesses  the  i-ight 
to  subpoena  reporters  to  compel  disclosure  of  confidential  information,  it  pos- 
sesses the  power  to  harass  and  intimidate  the  press.  Unfortunately,  history  in- 
dicates that  the  subpoena  has  not  been  used  against  journalists  as  a  tool  in  the 
fight  against  crime.  Instead,  the  government  has  iLsed  the  subpoena  as  a  club  to 
threaten  and  punish  the  press. 

When  a  reporter's  notes  are  subpoenaed,  in  a  very  real  sense  he  is  transformed 
into  an  agent  of  the  government — and  he  certainly  is  viewed  as  such  by  many 
potential  sources  of  information.  Worse  yet,  all  reporters  may  be  viewed  as  po- 
potential  policemen  because  of  one  publicized  subpoena. 

Thus,  the  subpoena  power  poses  two  serious  dangers  to  press  freedom ;  it 
diminishes  the  flow  of  information  to  the  public  and  it  undermines  the  inde- 
pendence of  the  press. 

in.   RESPONSE   TO   THE   ARGUMENT    AGAINST   A   LEGAL   PRIVILEGE   FOR   REPORTERS 

The  major  argument  against  the  establishment  of  a  legal  privilege  for  reporters 
is  that  it  would  hinder  the  search  for  truth  in  the  courtroom  by  excluding  the 
testimony  of  journalists.  However,  there  is  no  indication  that  the  search  for  truth 
has  been  hindered  in  cases  in  the  19  states  which  have  enacted  privilege  legis- 
lation, and  the  reasons  for  this  are  clear. 

First,  although  all  citizens  as  a  general  rule  are  compelled  to  testify  in  court, 
there  are  exceptions.  We  strongly  support  a  person's  right  to  "plead  the  Fifth," 
even  though  it  unquestionably  "hinders  the  search  for  truth."  And  courts  could 
quickly  determine  the  "truth"  by  compelling  attorneys  to  reveal  information  ob- 
tained in  confidence  from  their  clients — but  society  has  recognized  the  over- 
riding value  of  a  confidential  lawyer-client  relationship.  However,  the  most 
relevant  of  the  many  exceptions  to  compulsory  testimony  is  that  the  identities 
of  government  informers  are  generally  privileged  in  the  courts.  The  reason  govern- 
ment informers  have  a  privilege  is  that  "law  enforcement  officers  often  depend 
on  professional  informers  to  furnish  them  with  a  flow  of  information  about  crit- 
ical activities,"  and  the  informers  would  be  subject  to  risks  if  their  identities 
were  revealed  in  court  (8  J.  Wigmore.  Evidence,  McNaughton  rev.  1961,  p.  2374f ). 
The  identical  analysis,  of  course,  could  be  made  for  reporters'  sources  of  in- 
formation. 
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Second,  and  most  important,  is  the  fact  that  the  poicer  to  compel  journalists 
to  testify  about  confidential  information  does  not  actually  contribute  to  the 
"search  for  truth"  in  the  court7'Ooni  anyway.  Reporters  usually  accept  punish- 
ment for  contempt  of  court  instead  of  divulging  information,  and  no  new  in- 
formation is  introduced  in  the  courtroom.  However,  even  if  it  is  assumed  that 
some  reporters  would  testify,  the  subpoena  power  simply  is  not  useful  in  the 
"search  for  truth." 

If  the  government  does  not  use  its  subpoena  power  often  against  reporters,  it 
cannot  be  argued  that  such  power  is  vital.  Obviously,  in  the  vast  majority  of 
cases,  the  search  for  truth  is  not  affected  at  all  by  the  absence  of  testimonial 
compulsion  for  journalists. 

On  the  other  hand,  if  the  government  does  use  the  power  frequently,  sources 
will  completely  "dry  up."  Under  these  circumstances,  the  power  quickly  becomes 
useless,  since  reporters  no  longer  will  possess  confidential  information  about 
which  to  testify. 

Thus,  there  are  numerous  legal  precedents  for  an  exception  to  the  general 
rule  of  compulsory  testimony,  and  the  power  to  subpoena  reporters  has  been 
demonstrated  to  be  useless  in  securing  courtroom  evidence. 

IV.    PROVISIONS    OF    THE    PROPOSED    FREE    FLOW    OF   INFORMATION    ACT 

Mr.  Chairman,  I  have  introduced  two  bills  to  establish  a  testimonial  privilege 
for  reporters :  H.R.  4271,  the  "Newsmen's  Privilege  Act,"  and  H.R.  16527.  the 
"Free  Flow  of  Information  Act."  The  bills  are  similar,  but  I  believe  that  the  latter 
piece  of  legislation  is  drafted  with  greater  precision.  The  titles  differ  for  two 
reasons:  (1)  "Newsmen's  Privilege  Act"  is  pejorative  because  of  an  implication 
that  women  journalists  are  not  protected  by  its  provisions;  and  (2)  it  is  pejora- 
tive because  the  purpose  of  the  legislation  is  not  to  create  a  special  "privilege" 
for  reporters,  but  to  insure  that  the  public  benefits  from  an  independent  press 
and  a  free  flow  of  information — hence,  the  "Free  Flow  of  Information  Act." 

The  Free  Flow  of  Information  Act  provides  that  "a  person  connected  with  or 
employed  by  the  news  media  or  press,  or  who  is  independently  engaged  in  gather- 
ing information  for  publication  or  broadcast,  shall  not  be  required  by  a  court,  a 
grand  jury,  the  legislature,  or  any  administrative  body,  to  disclose  before  the 
Congress  or  any  Federal  court,  grand  jury,  agency,  department,  or  commission 
any  information  or  the  source  of  any  information  procured  for  publication  or 
broadcast." 

The  specific  provisions  of  this  legislation  play  a  crucial  role  in  determining 
the  bill's  effectiveness  in  promoting  a  free  flow  of  information.  The  purpose  of 
the  legislation  is  to  assure  reporters  and  potential  sources  that  they  may  pursue 
controversial  stories  involving  confidential  information  without  fear  of  govern- 
ment reprisals.  The  less  certain  journalists  are  of  their  legal  protection,  the 
less  effective  the  bill  will  be  in  providing  a  free  flow  of  information  for  the 
public. 

Thus,  if  legislation  is  to  achieve  its  desired  end,  its  coverage  must  be  broad 
and  as  nearly  absolute  as  possible. 

For  example,  if  a  reporter  is  legally  protected  from  subpoena  by  a  court, 
but  not  protected  from  subpoena  by  a  grand  jury,  the  legislation  will  not  fulfill  its 
purpose :  a  flow  of  information  will  not  be  stimulated,  because  reporters  and 
potential  sources  will  know  that  their  confidential  communications  are  not  pro- 
tected from  grand  jury  subpoena. 

Consequently,  H.R.  16.527  provides  broad  coverage,  protecting  the  reporter 
in  civil  and  criminal  cases  in  Federal  courts,  before  grand  juries,  agencies, 
and  departments  of  the  United  States,  and  before  Congress — before  any  United 
States  governmental  body  with  the  power  to  harass  the  press  by  issuing 
sut)poenas. 

In  addition  to  providing  broad  coverage,  effective  legislation  must  be  as  ab- 
solute as  possible.  A  legal  privilege  must  be  the  rule,  and  not  the  exception.  To 
provide  a  climate  in  which  information  will  flow  freely  between  reporters  and 
sources,  the  protection  must  be  the  normal  expectation,  not  an  exception  pre- 
sumed not  to  exist  unless  otherwise  proven. 

Hence,  the  Free  Flow  of  Information  Act  provides  for  a  privilege  that  applies 
in  all  situations  with  one  specific  exception.  The  specific  exception  is  a  sensible 
one ;  reporters  may  not  assert  a  defense  in  a  libel  case  based  on  the  "reliability" 
of  their  source  while  simultaneously  refusing  to  name  the  source. 

In  addition,  the  bill  provides  a  procedure  for  divesting  the  privilege  under  ex- 
traordinary circumstances.  The  party  seeking  divestiture  in  an  exceptional  case 
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must  show  that  "  ( 1 )  there  is  probable  cause  to  believe  that  the  person  from  whom 
the  information  is  sought  has  information  which  is  clearly  relevant  to  a  specific 
violation  of  law  :  (2)  .  . .  the  information  sought  cannot  be  obtained  by  alternative 
means;  and  (3)  .  .  .  [there  is]  a  compelling  and  overriding  national  interest 
in  the  information." 

The  Free  Flow  of  Information  Act  thus  provides  virtually  absolute  protection 
for  reporters.  In  so  doing  it  assures  reporters  and  their  sources  that  they  are 
protected  from  all  governmental  bodies  in  almost  every  circumstance,  thereby 
stimulating  the  flow  of  news.  Yet,  the  Act  does  provide  for  those  rare  circum- 
stances when  protection  would  not  be  in  the  national  interest. 

v.  CONCLUSION 

Legislation  to  create  a  privilege  for  reporters  was  first  introduced  in  1929, 
after  a  series  of  incidents  prompted  Senator  Capper  of  Kansas  to  propose  a 
legislative  solution  to  the  subpoena  problem.  The  intensity  of  the  threat  seemed 
to  subside,  however,  and  no  action  was  taken  on  the  legislation. 

Again  and  again,  this  has  been  the  pattern.  After  instances  of  the  use  of  the 
subpoena  power  by  government  to  intimidate  the  press,  privilege  legislation  is 
proposed  in  Congress — bills  were  introduced  in  11  Congresses  between  1929  and 
1970.  Then,  the  intensity  of  the  furor  is  diminished  as  the  government  diplomati- 
cally reduces  its  use  of  the  subpoena  power,  and  the  problem  is  igncn-ed — ignored 
until  a  few  mouths,  a  year,  or  several  years  later,  when  the  subpoena  problem  is 
again  recognized  as  a  serious  threat  to  press  freedom. 

To  argue  that  legislation  should  not  be  passed  because  the  intensity  of  the  sub- 
poena problem  is  not  as  acute  as  it  was  a  year  or  two  years  ago  is  to  miss  the 
essence  of  the  problem  itself.  There  are  two  important  reasons  why  the  number  of 
subrioena  conflicts  at  any  one  time  has  no  bearing  on  this  legislation. 

First,  the  real  harm  of  the  subpoena  power  is  the  threat  it  poses — the  chilling 
effect  it  creates.  The  chilling  effect  is  increased  with  an  increase  in  the  use  of 
power,  but  it  exists  as  long  as  the  subpoena  power  itself  exists,  and  it  results  in 
an  obstruction  of  the  free  flow  of  information  to  the  American  people. 

Second,  history  indicates  that,  because  of  the  very  nature  of  the  press-govern- 
ment relationship,  the  subpoena  problem  will  become  severe  once  again.  Because 
there  is  a  lull  in  the  storm  does  not  mean  that  no  preparations  should  be  made  to 
insure  against  future  devastating  hurricanes,  particularly  when  such  tempests 
are  certain  to  occur. 

Congress  now  has  the  opportunity,  indeed  the  responsibility,  to  insure  that  the 
vitality  and  independence  of  the  press  are  not  eroded  by  the  government  sub- 
poena power,  and  that  our  citizens  will  receive  "the  widest  possible  dissemination 
of  information  from  diver.se  and  antagonistic  sources." 

The  Free  Flow  of  Information  Act  is  not  designed  to  protect  reporters.  It  is 
designed  to  protect  us  all. 

Mr.  Kastenmeier.  We  thank  our  colleague  very  much  for  his  testi- 
mony again  this  morning. 

Have  you  observed  that  since  you  last  testified  that  members  of  the 
Joint  Media  Committee  and  many  others  in  the  journalists  fraternity 
liave  moved  toward  an  absolute  privilege  in  terms  of  their  preference 
for  legislation  ? 

Mv.  Wttalen.  Yes ;  this  has  been  my  observation. 

jNIr.  Kastenmeier.  Xotwithstanding  that,  your  bill  is  the  same  as 
offered  last  year  and  you  prefer  your  bill  to  an  absolute  privilege ; 
is  that  correct  ? 

Mr.  WiiALEx.  That  is  correct,  ]\Ir.  Chairman.  Representatives  of  the 
media  wlio  appeared  before  your  committee  last  fall  indicated  that  this 
was  a  fair  and  reasonable  approach.  I  agreed  with  them  at  that  time 
and  still  do. 

I  would,  however,  as  I  stated  in  my  testimony,  not  argue  against  an 
absolute  bill.  I  can  certainly  understand  the  concern  tliat  the  repre- 
sentatives of  the  media  have  that  it  might  be  possible  to  interpi'et  any 
exceptions  very  broadly  and  this  would  result  in  doing  more  damage 
than  good. 
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Mr.  Kastenmeier.  I  assume  that  one  of  the  things  that  has  caused 
this  is  the  intervening  events  that  have  occurred  between  your  testi- 
mony in  the  hearings  last  fall  and  this  moment  when  we  have  had  more 
newsmen  in  jail. 

The  concern  in  the  matter  has  heightened  obviously,  wouldn't  you 
agree  ? 
Mr,  Whalen.  I  am  sure  that  accounts  for  the  change  in  viewpoint. 
Mr.  Kastenmeier.  Your  bill  is  a  Federal  bill,  it  affects  Federal  pro- 
ceedings only  ? 

Mr.  Whalen.  That  is  correct,  Mr.  Chairman. 

]Mr.  Ivastenmeier.  There  is  at  least  one  or  more  witnesses  who 
have  suggested  that  really  the  problem  today  is  essentially  in  the 
States  and  that  the  major  purpose  of  a  Federal  bill  in  this  field  ought 
to  be  to  preempt  the  States,  whether  to  preempt  them  entirely  or  to 
serve  as  a  large  shield  within  which  the  States  could  enact  a  narrower 
piece  of  legislation.  I  think  Governor  Rockefeller  took  this  point  of 
view\  How  do  you  feel  about  that  ? 

Mr.  Whalen.  Mr.  Chairman,  I  would  agree,  first  of  all,  that  the 
problem  is  greater  at  the  State  level  than  it  is  at  the  Federal  level. 
For  example,  both  the  Poppas  case  and  the  Branzhurg  case,  as  I 
recall,  were  State  cases.  Thus,  certainly  this  bill,  if  it  were  to  pass 
in  the  form  that  is  before  you,  would  not  apply  at  the  State  level. 

I  am  not  an  attorney  and  therefore  I  certainly  cannot  determine 
whether  or  not  the  Federal  Government  can  assume  jurisdiction  at  the 
State  l&voH.  It  is  my  feeling  that  if  it  is  your  determination  as  a  sub- 
committee that  this  can  be  done,  I  would  certainly  welcome  it.  It 
would  provide,  first,  uniformity  throughout  the  country  and,  second, 
w^ould  apply  wdiere  the  problem  is  greater,  the  State  level. 

Mr.  I^stenmeier.  There  has  been  lately  also  the  suggestion  that 
there  ought  to  be  created  a  commission  to  study  and  report  on  the 
performance  and  needs  of  the  press,  I  suppose,  more  generally  than 
the  testimonial  privilege  alone. 

How  would  you  react  to  such  a  proposal  ? 
Mr.  Whalen.  Is  this  a  Federal  commission  ? 
Mr.  Kastenmeier.  Yes ;  I  guess  it  is.  Yes. 

Mr.  Whalen.  I  don't  see  the  need  for  it.  I  don't  see  what  good  would 
come  of  it.  It  seems  to  me  this  might  be  a  further  evidence  of  the  at- 
tempt to  intimidate  the  free  press. 

Mr.  Kastenmeier.  One  other  question :  Your  bill  does  not  premise 
the  privilege  on  the  basis  of  the  information  being  obtained  on  the 
promise  or  implied  promise  of  confidentiality,  does  it  ? 
Mr.  Whalen.  That  is  correct.  It  is  all  information. 
Mr.  Kastenmeier.  All  information  ? 
Mr.  Whalen.  All  sources. 

Mr.  Kastenmeier.  All  information  would  be  subject  to  the  privilege. 
That  would  be  for  criminal  and  civil  proceedings.  In  fact,  you  talk 
about  defamation  where  you  believe  there  would  be  an  appropriate 
exception  there. 

Mr.  Whalen.  Well,  as  I  say,  I  think  that  the  exception  would  be 
granted  anyway  in  instances  where  the  defendant  says  "the  source 
of  information  is  unimpeachable,  I  rest  my  case  on  that  source."  I 
think  the  court,  as  it  did  in  the  State  of  New  Jersey,  would  not 
recosrnize  that. 
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Mr.  Kastenmeier.  Thank  you.  I  yield  to  my  colleague  from  Illinois, 
]Mr.  Kailsback. 

Mr.  Kailsback.  I  want  to  commend  the  gentleman  for  his  con- 
sistency. In  other  words,  you  were  one  of  those  who  testified  3  or  4 
months  ago  and  you  are  sticking  right  with  your  position.  I  really 
think  that  you  have  demonstrated  a  real  concern  for  the  problem  and 
you  demonstrate  an  awareness  that  there  might  be  a  problem  on  the 
other  side  which  means  that  there  should  be  some  qualifications. 

I  do  have  some  problems  with  your  legislation  which  I  am  not  sure 
I  expressed  several  months  ago.  I  am  just  wondering,  your  bill  is 
not  preemptive.  Yet,  right  now  I  don't  believe  there  is  any  kind  of  a 
Federal  libel  law. 

]Mr.  Whalen.  That  is  correct. 

Mr.  Kailsback.  So,  I  am  wondering  exactly  what  the  effect  of  your 
legislation  would  be  on  State  law. 

Mr.  Whalen.  There  are  Federal  libel  cases,  however.  This  is  based, 
as  I  understand  it,  on  common  law  principle.  This  would  apply  in  those 
cases  that  come  before  the  Federal  court. 

Mr.  Kailsback.  Because  of  some  other  basis  of  jurisdiction?  In  other 
words,  it  is  not  a  Federal  question,  but  because  of  diversity  of  citizen- 
ship? 

Mr.  AValen.  No.  As  I  understand  it,  there  are  libel  cases  that  are 
heard  by  the  Federal  court,  not  on  the  basis  of  any  State  or  Federal 
libel  Jaw,  but  on  the  basis  of  common  law. 

Mr.  Kailsback.  It  must  be  based  on  diversity  and  requisite  juris- 
dictional amount.  Well,  I  just  want  to  ask  the  gentleman,  I  wonder,- 
do  you  see  any  reasons  to  have  a  requirement  that  there  be  a  confiden- 
tial relationship  ?  Doesn't  that  make  some  sense  to  you  ?  In  other  words, 
isn't  the  rationale  for  all  of  this  to  protect  people  and  their  confidential 
sources  ? 

Mr.  WiiALEx.  The  problem  is  how  do  you  define  confidential  ?  How 
do  you  determine  that  there  is  indeed  this  confidentiality  ? 

JNIr.  Kailsback.  One  way  to  do  it  would  be  as  suggested  by  a  profes- 
sor from  the  University  of  JMichigan  Law  School,  that  is,  give  the 
newsman,  the  man  claiming  the  privilege,  the  opportunity  to  present, 
and  he  would  do  it  in  affidavit  form,  that  there  was  indeed  a  confiden- 
tial relationship  that  he  must  protect.  Then  if  anybody  questions  that, 
let  there  be  an  in  camera  hearing,  in  other  words,  a  private  hearing  not 
before  the  jury  or  not  before  the  public,  but  to  let  the  judge  determine 
whether  there  was  indeed  a  confidential  relationship. 

Mr.  Whalejst.  Here  again,  when  you  put  the  phrase  "confidential" 
in,  it  just  creates  further  problems  and  exceptions. 

Mr.  Kailsback.  That  is  all. 

Mr.  I^STENMEiER.  The  gentleman  from  California,  Mr.  Danielson. 

Mr.  Danielson.  Mr.  Whalen,  in  your  opinon  what  is  the  ultimate 
objective  which  we  would  seek  to  achieve  through  establishing  a  news- 
man's privilege  ? 

Mr.  Whalen.  Well,  the  ultimate  objective  could  be  determined  in 
two  phrases :  First  of  all,  to  protect  the  free  flow  of  information  and, 
second,  the  end  result  is  of  course  to  protect  the  public's  right  to  know. 

Mr.  Danielson.  But  you  are  talking  about  information  in  each  in- 
stance, aren't  you  ? 

Mr.  Whalen.  Kight. 
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Mr.  Danielson.  It  is  the  flow  of  information  to  whom  ? 

Mr.  Whalen.  To  the  public. 

Mr.  Danielson.  From  whom  ? 

Mr.  Whalen.  From  any  source  that  has  information  to  impart. 

Mr.  Danielson.  The  idea  being  that  it  go  from  the  source  to  the 
newsman  who  serves  as  sort  of  a  conduit  and  then  to  the  public  ? 

Mr.  Whalen.  To  the  public ;  yes. 

Mr.  Danielson.  In  your  divestiture  provisions,  provision  No.  1,  you 
state  that : 

The  divestiture  would  require  that  the  information  be  clearly  relevant  to 
a  specific,  probable  violation  of  the  law. 

I  am  not  sure  I  understand  whether  you  mean  to  cover  only  criminal 
cases  or  civil  as  well  as  criminal  cases. 

Mr.  Whalen.  I  would  suspect  the  way  it  is  worded  that  it  would 
apply  in  both  instances. 

Mr.  Danielson.  You  intend  it  to  apply  to  both  criminal  and  civil 
litigation ;  is  that  right  ? 

Mr.  Whalen.  That  is  my  interpretation  of  it ;  yes. 

Mr,  Danielson.  Lastly,  I  want  to  state  that  I  agree  with  your  com- 
ments that  there  would  be  no  purpose  to  be  served  by  establishing  a 
commission.  I  think  that  would  serve  only  to  pass  the  buck  to  some 
other  group.  I  think  it  is  our  privilege  and  duty  here  to  resolve  the 
issue  and  either  pass  a  law  or  not  pass  a  law. 

Mr.  Whalen.  I  think  certainly,  as  was  pointed  out  before,  Justice 
White  invited  Congress  to  do  that  very  thing. 

Mr.  Kastenmeier.  The  Chair  would  like  to  observe  that  this  was 
a  suggestion  made  by  the  Senator  from  Florida  during  the  Senate 
hearings.  That  is  why  we  are  testing  it  this  morning. 

Mr.  Danielson.  I  appreciate  having  the  subject  brought  up  and  also 
my  opportunity  to  express  very  frankly  my  opinion  on  it. 

Mr.  KjlStenmeier.  The  gentleman  from  Massachusetts,  Mr.  Drinan. 

Mr.  Drinan.  Thank  you  very  much. 

I  note  that  you  report  that  you  don't  relish  arguing  against  an  ab- 
solute privilege.  I  would  like  to  know  how  we  can  persuade  you  to 
give  up  this  idea  that  you  don't  relish  that.  You  said  you  would  not 
oppose  those  who  want  an  unqualified  privilege,  as  I  do. 

I  wonder  why  you  don't  join  the  newspaper  people  who  say  any 
qualification  is  a  chilling  thing. 

Mr.  Whalen.  I  was  so  convinced  by  their  arguments  last  Septem- 
ber that  I  am  still  of  a  mind  that  these  qualifications  are  acceptable. 
As  I  state  in  my  formal  remarks,  I  think  they  represent  a  balancing 
of  interests.  I  would  say  further,  Mr.  Drinan,  that  as  I  view  these 
criteria,  and  remember  all  three  of  them  have  to  be  met,  they  would  be 
very  rarely  used.  I  can't  think  of  any  case  that  has  come  before  us 
recently — by  "us"  I  mean  the  courts  or  other  agencies  of  Government — 
that  would  meet  these  three  criteria.  Certainly  the  Branzburg  situa- 
tion would  not.  Caldwell  nor  Pappas  would  meet  it,  either. 

Mr.  Drinan.  That  is  precisely  the  point.  I  think  you  have  invented 
something  here  to  sooth  the  misgivings  of  certain  individuals,  but 
as  you  say  yourself,  "It  ain't  never  going  to  happen." 

Mr.  Whalen.  I  didn't  invent  this.  As  I  suggested  it,  it  emanated 
from  the  defense  used  by  Branzburg's  attorneys  and,  second,  in  the 
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language  used  by  Justice  Stewart  in  his  minority  opinion.  As  I  indi- 
cated, had  this  minority  opinion  prevailed,  these  criteria  would  have 
been  incorporated  into  the  first  amendment  coverage. 

Mr.  Drinan.  If  it  emerged  that  the  votes  were  present  in  the  House 
to  pass  an  unqualified  privilege,  I  gather  you  would  not  be  too  un- 
happy. 

Mr.  Whalen.  I  would  support  that.  I  was  about  to  say,  Mr.  Drinan, 
you  indicated  how  you  could  convert  me,  I  would  say  you  might  put 
me  to  the  test  by  bringing  out  an  absolute  bill. 

Let  me  expand  just  a  moment  on  that.  What  could  I  support,  or 
vrould  I  support,  an  unqualified  absolute  bill?  For  two  reasons.  First, 
the  qualifications,  as  I  indicated  previously,  would  be  rarely  applicable. 
Second — I  don't  know  whether  this  observation  has  come  before  your 
subcommittee  very  often,  Mr.  Chairman — but  whether  we  have  an  un- 
qualified, qualified  or  no  legislation  at  all,  I  don't  think  that  the  re- 
porters are  going  to  divulge  their  sources. 

Mr.  Drinan.  On  a  second  point.  Congressman,  if  we  have  the  votes 
in  the  Congress  to  have  an  unqualified  or  a  qualified  privilege  appli- 
cable not  merely  before  Federal  agencies,  but  across  the  board  to  the 
50  States,  I  don't  think  you  would  be  too  unhappy  about  that. 

Mr.  WiiALEN.  As  I  indicated  before,  I  just  don't  feel  competent  to 
make  that  determination.  It  was  my  assumption  that  the  Federal  Gov- 
ernment could  not  accept  jurisdiction  in  the  State  area.  You  gentle- 
men are  legal  experts  and  if  you  determine  this  is  possible  and  con- 
stitutiojial,  I  would  certainly  go  along  with  you. 

INIr.  Drinan.  I  hope  we  can  come  to  that  determination  and  get  your 
vote  on  that. 

Mr.  WiiALEN.  I  will  abide  by  your  judgment. 

Mr.  Drinan.  How  manv  professional  organizations  in  the  world  of 
journalism  support  your  bill  or  how  many  have  moved  on  to  the  un- 
qualified ? 

Mr.  Whalen.  I  think  most,  if  not  all  of  them  have  moved  to  support 
the  unqualified,  the  absolute.  I  don't  have  an  accurate  count  at  this  time, 
but  that  is  my  impression. 

Mr.  Drinan,  We  hope  that  their  new  arguments  will  be  very  per- 
suasive. Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  Iowa,  Mr.  Mezvinsky. 

Mr.  Mezvinsky.  I  am  personally  disturbed  by  the  need  for  qualifica- 
tions. In  your  testimony  you  indicate  that  we  have  to  maintain  the  free 
flow  of  information.  I  gather  the  reason  we  are  here  today  is  because  of 
the  chillinc:  effect  of  the  Branzhiirg  decision. 

Such  being  the  case,  aren't  you  concerned  or  worried  that  with 
qualifications  you  will  still  have  the  drying  up  of  sources  for  the  fear 
that  a  qualification  could  very  well  result  in  actually  having  that 
source  revealed  and  if  that  is  the  case,  you  actually  will  in  fact  be 
impeding  the  free  flow  of  information  ? 

Mr.  Whaeen.  I  don't  think  so.  liecause  as  T  suofrpsted,  this  would  be 
used  so  rarely  that  I  don't  think  it  would  ha^^e  this  effect. 

Mr.  Mez-\t;nsky.  It  may  be  used  rarelv,  but  I  gather  the  reasons  why 
the  press  associations  are  moving'  into  the  other  area  is  because  it  may 
be  used  rarely,  but  it  still  would  have  that  chilling  effect  which  T\Ir. 
Cnldwell.  Mv,  Bridsre,  nnd  ^Tr.  Tf^ndau  and  otliers  have  testified  to 
here  on  bohalf  of  the  press. 
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Mr.  WnALEN.  I  would  suggest  that  you  look  at  the  Branzburg  case 
itself.  As  you  know,  the  State  of  Kentucky  has  an  unqualified  law  pro- 
tecting sources  of  information.  I  was  on  a  television  show  Sunday  a 
week  ago  with  Mr.  Branzburg  and  he  made  it  very  clear  that  in  each 
case  he  indicated  to  the  source  of  information  that  their  names  would 
be  held  in  confidentiality. 

Yet  the  court,  despite  this,  indicated  that  that  protection  did  not 
apply. 

Mr.  Mezvinskt.  You  indicated  as  sort  of  a  caveat  at  the  end  tliat 
even  with  the  qualifications  you  feel  that  the  reporters  will  still  wit]i- 
hold  confidential  sources.  That  being  the  case,  don't  you  tliink  it  would 
bo  better  to  come  out  with  no  law  and  to  fight  tliat  in  the  courts  and 
try  to  change  that  interpretation  of  the  Branzburg  case,  assuming  that 
that  position  is  valid  that  the  reporter  will  fight  it  and  take  a  posi- 
tion for  confidentiality  of  sources  ? 

Mr.  Whalen.  No  ;  I  think  I  pointed  that  out  in  my  formal  remarks. 
If  the  qualifications  are  so  broad  that  they,  in  effect,  would  sanction 
subpena,  and  thereby  ultimately  invite  subpena,  then  I  think  you  are 
right,  there  should  be  no  law. 

But  I  argue  that  the  qualifications  or  criteria  which  I  propose  are 
so  narrow  that,  while  meeting  competing  interests,  I  don't  tliink  they 
would  be  used  in  man}^  instances.  I  think  they  would  be  used  only 
very  rarely. 

Mr.  Mezvinsky.  My  last  point  deals  with  competing  influences.  I 
have  tried  to  ask  the  Justice  Department,  as  well  as  the  press  concern- 
ing any  adverse  effect  on  law  enforcement  and  justice  and  the  judicial 
process  caused  by  enacting  an  absolute  privilege  or  simply  reaffirming 
the  first  amendment.  I  liave  not  had  it  explained  to  my  satisfaction, 
yet,  how  law  enforcement  and  the  judicial  process  would  be  adversely 
affected  by  the  absolute  privilege. 

Do  you  feel  that  such  would  be  the  case  ? 

Mr.  Whalen.  No;  I  don't  think  it  would  be  by  the  privilege  at  all. 
As  a  matter  of  fact,  I  have  conducted  a  survey.  I  received  letters  from 
most  of  the  atorneys  general  in  the  19  States  that  do  have  shield  legis- 
lation. Virtually  without  exception,  they  have  indicated  that  this  legis- 
lation has  not  adversely  affected  their  quest  for  the  truth. 

^Ir.  Mezvinsky.  Thank  you. 

^Ir.  Kastenmeier.  Again  the  Chair  would  like  to  express  its  appre- 
ciation and  also  note  that  you  are  the  author  of  a  new  book  entitled 
"Your  Right  to  Know.  Why  the  Free  Flow  of  News  Depends  on  the 
Newman's  Privilege.''  That  is  coming  up  and  we  will  take  note  of  that 
as  well. 

I\Ir.  WiiALEN.  Mr.  Cliairman,  could  I  make  just  one  further  com- 
ment before  I  leave  the  witness  chair  ? 

]Mr,  Kastenmeier.  Yes,  of  course. 

Mr.  Whalen.  I  was  very  delighted  to  have  the  opportunity  to  hear 
the  testimony  by  my  colleague  from  Indiana,  Mr.  Dennis.  I  think  in 
his  presentation  he  has  presented  the  argument,  the  basic  argument, 
which  is  used  by  opponents  of  shield  legislation  and  that  is  that  this 
type  of  legislation  may  impede  the  search  for  truth. 

He  has  used  as  the  backup  for  his  argument  Professor  Wigmore's 
testimonial  criteria.  I  have  done  a  great  deal  of  study  in  this  area.  With 
your  permission,  Mr.  Chairman,  and  if  I  can  get  the  permission  of  my 
publisher,  I  would  like  to  present  to  you  some  of  the  arguments  that  I 


177 

liave  prepared  in  response  to  Professor  Wigmore's  conclusions  as  part 
of  the  record. 

]Mr.  IvASTEXMEiER.  Yes ;  we  would  be  pleased  to  receive  that  and  make 
it  part  of  the  record. 

]Mr.  Whalen.  Thank  you  very  much. 

Mr.  Kastenmeier.  Thank  you  again  for  your  appearance  this 
morning. 

[Subsequently  the  subcommittee  received  the  following  from  Mr. 

Whalen:] 

Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  B.C.,  March  16,  1913. 
Mr.  Herbert  Fuchs, 
Counsel,  Subcoinmittce  No.  3, 
Committee  on  the  Judiciary, 

Dear  Mr.  Fuchs  :  Enclosed  is  my  statement  on  Wigmore  and  the  journalists' 
privilege  which  I  indicated  I  would  submit  as  an  addendum  in  my  testimony 
before  Subeomittee  No.  3  on  February  26. 

Instead  of  taking  material  directly  from  my  forthcoming  book  I  paraphrased 
most  of  it,  thereby  avoiding  any  problems  with  Random  House. 
Best  wishes. 
Sincerely, 

Charles  W.  Whalen,  Jr.. 

Member  of  Congress. 
Enclosure. 

Addendum    to    Testimony    of    Representative    Charles    W.    Whalen,    Jr. — 
Statement  on  Professor  Wigmore  and  the  Journalists'  Privilege 

One  of  the  major  tenets  of  our  judicial  system  is  that  individuals  must  testify 
before  a  court  if  called  upon  to  do  so.  In  this  way  all  relevant  information  is 
introduced  into  the  judicial  process,  and  the  result  is  likely  to  be  the  fairest 
one  possible. 

Thus,  the  courts  have  been  reluctant  to  establish  exceptions  to  this  rule. 
Nevertheless,  exceptions  have  been  created. 

The  late  Northwestern  University  Professor  John  Henry  Wigmore  is  the  recog- 
nized legal  authority  on  evidence,  and  he  established  four  conditions  which  he 
argued  should  be  satisfied  before  an  exception  could  be  justified. 

Some  have  contended  that  the  journalists'  privilege  does  not  satisfy  Wigmore's 
four  conditions  (enumerated  below).  In  my  view,  however,  the  conditions  are 
satisfied. 

First,  Wigmore  said  that  the  communications  must  originate  in  a  confidence 
that  they  will  not  be  disclosed.  Communications  between  a  reporter  and  his  source 
are  frequently  confidential :  anyone  familiar  with  existing  news-gathering  proce- 
dures knows  that  this  condition  is  fulfilled. 

Second,  the  element  of  confidentiality  "must  be  essential  to  the  full  and  satis- 
factory maintenance  of  the  relation  between  the  parties."  As  Yale  Law  School 
Dean  Abraham  Goldstein  has  observed,  confidentiality  is  probably  more  essential 
in  the  journalist's  case  than  for  any  of  the  legally  recognized  privileges :  "His 
[the  journalist's]  cotmmunication,  more  than  the  others,  is  probably  the  result  of 
a  calculation  and  more  likely  to  be  affected  by  the  risk  of  exposure." 

Third,  the  journalist-source  relationship  must  be  one  that  "in  the  opinion  of 
the  community  ought  to  be  sedulously  fostered."  An  unquestioned  public  priority 
is  the  receipt  of  accurate  and  complete  information  about  the  society  in  which  we 
live.  The  people  depend  on  the  news  media  for  most  of  their  information,  and 
much  of  the  news  is  derived  from  confidential  sources.  Thus,  the  journalist-source 
relationship  directly  benefits  the  reading  public,  and  because  of  the  importance 
of  the  information  gathered  and  disseminated,  such  a  relationship  "ought  to  be 
sedulously  fostered." 

Fourth,  the  "injury  that  would  inure  to  the  relation  by  the  disclosure  of  the 
communications  must  be  greater  than  the  benefit  thereby  gained  for  the  correct 
disposal  of  litigation."  Altliough  the  reporter  and  the  source  are  both  injured  by 
compelled  disclosure,  the  major  injuries  are  sustained  by  all  citizens — the  right 
to  know  is  impaired.  Since  potential  sources  will  be  reluctant  to  talk  to  reporters 
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if  confidentiality  is  not  insured,  valuable  information  will  be  unavailable  to  the 
public.  This  injury  to  First  Amendment  values  is  much  greater  than  the  benefit 
to  litigation.  It  is  extremely  unlikely  that  a  case  would  turn  on  the  name  of  a  con- 
fidential source,  and  it  is  even  more  unlikely  that  the  reporter  would  break  his 
confidence  even  if  legally  required  to  do  so.  Furthermore,  in  most  instances  there 
would  not  be  a  case  before  the  court  at  all  except  for  the  fact  that  an  enteri^rising 
reporter  used  confidential  information  for  a  revealing  article. 

Thus,  the  journalists'  privilege,  in  my  opinion,  satisfies  Wigmore's  four  condi- 
tions. Ironically  Wigmore,  himself,  made  the  most  compelling  argument  for  a 
journalists'  privilege.  Consider  his  argument  for  a  government  informer's  privi- 
lege. He  states  that  "law  enforcement  officers  often  depend  on  professional  inform- 
ers to  furnish  them  with  a  flow  of  information  about  critical  activities,"  and  that 
the  informers  would  be  subject  to  great  risks  if  their  identities  were  revealed 
Because  of  the  public  interest  in  law  enforcement,  Wigmore  asserted  the  need 
for  a  government  informer's  privilege. 

The  identical  analysis  can  be  made  for  the  journalists'  privilege.  Because 
of  the  overriding  public  interest  in  receiving  a  free  flow  of  information,  and 
the  need  for  confidential  relationships  in  the  news-gathering  process,  a  journal- 
ists' privilege  should  be  recognized.  Thus,  a  journalists'  shield  can  be  justified  in 
Wigmore's  own  terms. 

Mr.  Kastenmeier.  The  Chair  would  next  like  to  call  a  new  col- 
league of  ours,  the  Honorable  William  H.  Hudnut,  Congressman  from 
Indianapolis  in  the  State  of  Indiana. 

Mr.  Hudnut,  you  are  most  welcome.  I  imderstand  you  have  a  short 
statement  and  we  will  be  very  pleased  to  hear  it. 

TESTIMONY  OF  HON.  WILLIAM  H.   HUDNUT  III,  A  U.S.   REPRE- 
SENTATIVE IN  CONGRESS  FROM  THE  STATE  OF  INDIANA 

Mr.  Hudnut.  Thank  you  very  much,  Mr.  Chairman  and  distin- 
guished members  of  the  subcommittee.  I  appreciate  having  the  oppor- 
tunity to  present  my  statement  to  your  subcommittee  in  support  of 
my  bill,  H.R.  4383,  which  I  introduced  on  February  20  and  others 
that  have  been  presented  of  a  similar  nature  to  protect  confidential 
sources  of  the  news  media. 

I  guess  this  is  the  third  point  of  view  that  you  will  receive  this 
morning.  You  have  had  it  recommended  to  you  that  you  do  nothing. 
Then  Mr.  Whalen  has  spoken  in  behalf  of  his  bill  with  qualifications. 

Now,  I  am  here  to  advocate  your  consideration  of  a  more  absolute 
kind  of  newsman's  shield  bill.  I  must  admit  that  I  have  changed  my 
mind  as  I  have  been  thinking  about  this  problem  since  it  first  came 
to  my  attention  last  fall  and  we  had  some  public  conversation  about  it 
in  connection  with  Mr.  Whalen's  testimony  before  your  committee  at 
that  time  and  also  the  Peter  Bridge  case  which  hit  the  news  almost 
simultaneously. 

Originally  I  felt  that  perhaps  it  would  be  wise  to  have  these  quali- 
fications, but  upon  reflectioii  and  reading  over  the  last  3  or  4  months, 
and  after  conversing  with  the  newsmen  in  Indianapolis  in  both  the 
electronic  and  printed  media,  I  decided  to  introdure  IT.R.  4383  because 
it  seemed  to  me  to  constitute  a  more  definite  articulation  of  the  intent 
of  the  first  amendment. 

And  also  because  it  seemed  to  me  to  be  designed  more  effectively 
to  limit  the  power  of  goverjiment  to  interfere  with  and  abridge  the 
very  precious  freedom  of  the  press. 

The  founders  of  our  country  knew  full  M'ell  that  a  free  press  is 
the  life-blood  of  a  free  sociotv.  Tlmt  is  wliv  they  insisted  on  including 
the  first  amendment  in  the  Bill  of  Rights  which  says  simply :  "Congress 
sliall  make  no  law  abridging  the  freedom  of  the  press." 
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A  well-informed  public  is  essential  to  the  survival  of  a  government 
of  the  people  and  it  is  thus  of  the  highest  priority  that  a  free  and 
unfettered  flow  of  information  be  made  available  to  the  public.  Such 
information  cannot  be  provided  to  the  public  unless  journalists  are 
free  to  gather,  prepare  and  analyze  material  without  fear  of  govern- 
mental restraint  or  sanction.  If  potential  sources  of  information  cannot 
be  assured  that  their  identities  will  be  protected,  they  will  not  com- 
municate with  the  press. 

In  addition,  repoi'ters  may  choose  to  avoid  controversial  stories 
because  they  would  not  want  to  betray  their  source. 

Compelling  journalists  to  disclose  infoi-mation  gathered  by  them 
or  the  sources  thereof  inhibits  and  impedes  the  news-gathering  process 
and  the  free  flow  of  information  to  the  public  and  thus  violates  the 
essence  of  the  first  amendment. 

I  don't  think  there  would  be  anything  wrong  with  Congress  if  it 
restated  that  first  provision  by  stating  that  newsmen  cannot  be  jailed 
for  protecting  their  sources.  But  for  Congress  to  insert  special  situa- 
tions in  v.^hich  reporters  can  be  compelled  to  testify  is,  I  think,  a  dan- 
gerous course  to  embark  upon  and  may  in  effect  be  repealing  the  first 
amendment,  or  at  least  its  intent. 

Xo  resti'ictions  on  the  press  means  no  restrictions  on  the  press,  not 
even  as  part  of  a  bill  which  purports  to  protect  the  press. 

I  am  not  a  lawyer  and  I  am  a  newcomer  to  the  Halls  of  Congress  and 
I  don't  have  nearly  the  background  that  the  distinguished  gentlemen 
who  preceded  me  this  morning  have  on  this  subject.  But  I  am  a  clergy- 
man and  I  have  been  aware  personally  of  the  necessity  of  preserving 
the  confidentiality  of  conversation  shared  with  me  in  the  privacy  of 
my  office  and  I  feel  the  situation  pertaining  to  newsmen  is  analogous. 

Of  course,  I  am  not  advocating  making  a  newsman  a  law  into  him- 
self, and  there  should  be  no  shield  privilege  when  the  newsman  has 
made  himself  an  accessory  to  a  crime,  but  I  feel  that  through  due  proc- 
ess of  law  we  already  have  means  whereby  a  newsman  guilty  of  im- 
propriety or  libel  will  be  dealt  with. 

Over  recent  months  journalists  in  increasing  numbers  have  been 
ordered  to  disclose  information  gathered  by  them  and/or  sources 
thei-eof  and  have  been  sent  to  jail  for  failure  to  make  such  disclosure. 
It  is,  therefore,  urgently  necessary  for  Congress  to  protect  the  values 
embodied  in  the  firet  amendment  of  the  Constitution  by  providing  pro- 
tection for  journalists  and  thus  for  the  public  as  a  whole  so  as  to  insure 
that  tlie  free  and  unfettered  flow  of  informa^tion  to  the  public  is  not 
limited. 

I  know  that  many  bills  are  before  you  for  consideration  on  this  sub- 
ject. I  have  every  confidence  tliat  your  final  determination  will  be  in 
the  best  interest  of  the  freedom  of  the  American  people. 

Thank  you  very  much. 

Mr.  Kastexmeier.  Thank  you,  ]Mr.  Hudnut.  "We  have  your  bill  here, 
of  course.  It  is.  as  you  say,  an  unqualified  bill.  It  applies  to  the  Federal 
Government  only.  It  does  not  apply  to  the  States. 

]Mr.  Hudnut.  Correct. 

]Mr.  Kastexmeier.  Thank  you.  I  yield  to  the  gentleman  from  Iowa, 
]\Ir.  Mezvinsky. 

yir.  Mezvinsky.  I  appreciate  your  testimony.  I  gather  you  are  say- 
ing that  anv  legislation  that  this  committee  and  that  the  Congress 
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should  pass  should  simply  reaffirm  the  first  amendment  without  any 
limitation  whatsoever.  Is  that  it? 

Mr.  HuDNUT.  Yes.  That  is  my  opinion. 

Mr.  Mezvinsky.  Would  your  position  be,  then,  if  we  came  out  with 
any  qualifications  that  we  are  better  off  with  no  law  than  with  a  quali- 
fied law  ? 

Mr.  HtiDNUT.  That  is  a  hard  question  to  answer,  because  I  don't 
know  what  your  qualifications  would  be.  If  they  are  the  ones  men- 
tioned by  the  distinguished  gentleman  from  Ohio,  I  do  feel  this  opens 
the  way  to  increasing  governmental  interference  with  and  control  of 
the  press. 

I  am  opposed.  It  is  basic  to  the  conservative  philosophy  that  I  rep- 
resent. I  would  have  to  say  tliat  I  think  no  bill  probably  would  be 
better  than  one  with  the  qualifications. 

Mr.  Mezvinsky.  Thank  you. 

Mr.  Kastenmete:r.  The  gentleman  from  Massachusetts. 

]Mr.  Drinan.  I  want  to  thank  you  very  much  for  your  testimony.  I 
wonder  why  you  have  not  extended  your  bill  to  the  State  level.  How 
would  you  feel  about  that  ? 

Mr.  Htn>NUT.  I  am  not  a  constitutional  lawyer  and  I  am  not  famil- 
iar with  the  relationsliip  between  the  Federal  Government  and  State 
government  at  this  point.  In  drafting  the  bill,  I  questioned  whether 
the  Congress  had  authority  to  preempt  the  States  in  this  matter.  If 
your  subcommittee  in  its  wisdom  and  studies  finds  there  is  a  constitu- 
tional basis  for  extending  jurisdiction  to  the  States  as  well  as  the  Fed- 
eral authorities.  I  would  give  such  a  measure  my  support.  I  would  like 
to  see  such  a  lavr  in  my  State  as  in  the  neighboring  State  of  Kentucky. 
I  do  think  we  need  a  Federal  law  because  it  is  a  national  problem. 

]Mr.  Drinax.  In  your  bill  here  as  proposed  this  would  have  very 
limited  applicability  because  it  applies,  as  you  have  written  it,  only  to 
Federal  courts  and  agencies.  This  really  does  not  reach  the  problem 
that  there  has  been  very  limited  difficulty  with  Federal  agencies. 

Mr.  IIuDNUT.  Perhaps  it  would  be  well  to  include,  then,  the  State 
agencies  and  courts,  too. 

Mr.  Drinan.  I  would  welcome  such  an  amendment.  You  can  amend 
your  bill  any  time  and  some  of  us  would  be  very  happy.  Thank  you 
very  much. 

Mr.  HuDNUT.  Thank  you. 

Mr,  Kastenmeier.  The  gentleman  from  Illinois,  Mr.  Railsback. 

INIr.  Railsback.  I  have  no  questions.  Thank  you. 

Ml".  Kastenmeier.  Tlie  committee  would  like  to  express  our  appre- 
ciation to  1/ou  for  your  a]:>pea ranee  this  morning. 

[Subsequently  the  following  letter  was  received  by  the  subcommit- 
tee from  Mr.  Hudnut :] 

Congress  of  the  United  States, 

House  of  Representatives, 
Washinffton,  D.C.,  February  26, 191 S. 
Hon.  Robert  W.  Kastenmeier. 
Chairman,  Stihcommittee  No.  3, 
House  Judiciary  Committee, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  Thank  yon  asain  for  giving  me  an  opportunity  to  present 
a  statement  in  support  of  my  bill,  H.R.  4383,  to  protect  confidential  sources  of 
the  news  media. 
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I  would  like  to  clarify  my  reply  to  the  question  posed  by  Congressman  Drinan 
with  reference  to  limiting  the  statute  to  federal  jurisdiction.  In  drafting  the  bill, 
I  questioned  whether  the  Congress  had  authority  to  preempt  the  states  in 
this  matter  since  I  am  not  a  constitutional  lawyer.  If  your  Subcommittee  in  its 
wisdom  and  studies  finds  there  is  a  constitutional  basis  for  extending  jurisdiction 
to  the  states  as  well  as  the  federal  authorities,  I  would  give  such  a  measure  my 
support. 

My  principle  point  is  that   whatever  legislation  is  passed   should  reiterate 
the  first  amendment  of  our  U.S.  Constitution  regarding  the  freedom  of  the  press. 
Sincerely  yours, 

William  H.  Hudnut,  III, 

Member  of  Congress. 
P.S. — I    would    appreciate   your   inserting   this    clarifying   statement   at    the 
apjtropriate  place  in  the  hearing  record. 

Mr.  KLslStenmeier.  I  would  like  to  call  our  next  colleague,  from 
Florida.  He  has  a  very  brief  statement.  He  has  taken  time  out  from 
his  committee  vrhere  he  is  very  busy,  the  Appropriations  Committee. 
We  greet  our  friend  Don  Fuqua  from  the  State  of  Florida. 

TESTIMONY  OF  HON.   DON  FUaUA,  A  U.S.   HEPRESENTATIVE  IN 
CONGKESS  FEOM  THE  STATE  OF  FLORIDA 

]Mr.  Fuqua.  I  do  appreciate  the  opportunity  to  appear  here  this 
morning.  Tliis  is  my  third  committee  meeting  this  morning  and  I  have 
two  still  to  go  to. 

I  appreciate  this  opportunity  to  appear  before  you  in  support  of  the 
legislation  designed  to  insure  the  free  flow^  of  news  by  providing  a 
statutory  testimonial  privilege  for  representatives  of  the  news  media. 
The  subcommittee  has  heard  a  great  deal  of  testimony  about  the  pros 
and  cons  of  granting  such  a  testimonial  priyilege  and  whether  or  not 
the  privilege  should  be  absolute. 

As  a  cosponsor  of  H.R.  3460,  introduced  by  our  colleague,  Lloyd 
Meeds,  I  feel  that  only  a  measure  absolute  in  its  protection,  except  for 
a  proscription  against  a  newsman  raising  the  pri^dlege  as  a  defense  to 
a  libel  action,  will  insure  that  tlie  ''public's  right  to  know"  is  adequately 
safeguarded. 

The  canons  of  ethics  of  the  American  Newspaper  Guild  is  a  meaning- 
ful statement  of  a  newsman's  responsibility  to  maintain  the  confiden- 
tiality of  his  sources.  The  courts,  however,  have  been  more  concerned 
with  legal  considerations  and  have  upheld  the  common  law  rule  that 
newsmen  may  be  compelled  to  bear  testimony.  The  absence  of  a  recog- 
nized testim.onial  privilege  and  the  ethical  promise  of  newsmen  to 
maintain  the  confidentiality  of  his  source  of  information,  places  a  re- 
porter or  editor  in  the  questionable  jDosition  of  promising  to  break  the 
law. 

This  legislation,  as  with  any  other,  necessitates  a  balancing  of  com- 
peting considerations.  There  is  little  question  but  that  a  qualified 
privilege  will  result  in  newsmen  being  even  more  uncertain  and  insecure 
about  their  status  than  before. 

The  primary  purpose  of  this  legislation  is  to  insure  that  the  public 
interest  in  a  free  and  unbridled  press  is  protected  and  that  no  news- 
man will  be  intimidated  into  closing  his  note  pad  and  his  mind  to  im- 
portant and  newsworthy  stories  because  he  fears  lie  will  be  forced  to 
disclose  his  source.  I  am  convinced  that  most  newsmen  are  willing  to 
pay  the  price  currently  demanded  of  those  who  refuse  to  testify. 
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But  are  we  to  expect  the  men  and  women  of  the  fourth  estate  to  con- 
tinue carrying  the  burden  of  a  free  press  and  tJie  right  of  tlie  public  to 
know?  Must  newsmen  continue  to  be  incarcerated  and  jeopardize  their 
reputations  and  standing  in  the  community  simply  because  they  recog- 
nize that  unless  their  sources  remain  confidential  they  are  out  of  the 
business  of  news  gathering  ? 

Tlie  real  issue  is  whether  or  not  we  are  going  to  provide  pi'otection 
for  the  public's  right  to  be  kept  informed  of  what  is  going  on  in 
society. 

Our  proposal  is,  of  course,  a  strong  one  and  provides  a  near-absolute 
testimonial  privilege.  The  privilege  would  be  available  to  editors  as 
well  as  the  reporters  and,  in  cases  of  team  reporting,  to  those  newsmen 
wdio  had  knowledge  of  the  confidential  material.  The  confidentiality 
of  information  gathered  for  a  particular  story  but  not  included  in  tlie 
story  would  also  be  preserved. 

The  courts  liave  been  quite  clear  in  holding  that  a  testimonial. priv- 
ilege such  as  we  are  seeking  should  be  provided  by  the  legislature  if 
at  all.  The  court,  in  the  Branzhurg  decision,  spoke  of  the  ability  of 
Congress  to  address  this  question  and  provide  an  effective  formula 
for  protection.  Certainly,  the  court  recognized  that  whatever  privilege 
is  given,  the  Congress  should  monitor  its  effectiveness  and  change  it  if 
necessary. 

Again,  I  want  to  thank  the  subcommittee  for  this  opportunity 
to  comment  on  this  important  legislation.  I  feel  that  the  interests  of 
society  in  having  accessible  to  it  the  revelation  of  facts  is  the  over- 
riding consideration.  This  interest  can  best  be  protected  by  insuring 
the  maintenance  of  a  confidential  relationship  between  informant  and 
the  informed. 

I  will  be  happy  to  answer  any  questions,  ]Mr.  Chairman. 

Mr.  Kastenmeier.  I  have  just  one.  Does  H.R.  3460  extend  to  the 
States,  as  well  as  to  the  Federal  Government  ? 

.  iVIr.  FiTQUA.  No;  it  does  not.  It  mentions  only  Federal  courts,  grand 
juries,  or  any  disclosure  before  Congress  or  any  Federal  court,  grand 
jury  and  administrative  entity. 

Mr.  Kastenmeier.  Is  it  your  view^  then  that  the  States  should  legis- 
late themselves? 

Mr.  FuQUA.  I  feel  very  much  as  the  gentleman  from  Massachusetts 
indicated  a  while  ago,  that  the  States  should  do  this.  I  think  most 
States  are.  I  question  somewhat  whether  the  Congress  has  the  authority 
to  go  into  matters  of  this  kind  in  State  courts.  I  have  no  objection  to 
the  States  doing  it.  I  think  it  should  be  done,  but  I  think  it  is  a  matter 
of  the  separation  of  the  States  and  the  responsibilities  of  the  Federal 
Government. 

Mr.  Kastenmeier.  I  would  like  to  yield  to  the  gentleman  from 
Massachusetts. 

]\fr.  Drtxan.  Do  I  understand  that  you  say  it  is  near  absolute  simply 
because  of  the  one  qualification  that  they  may  be  subpcnaed  in  libel 
actions? 

Mr.  FrouA.  Yes.  I  think  that  the  privilege  should  not  apply  in  tlie 
case  of  a  libel  suit. 

Mr.  Drinax.  I  wondei"  how  you  and  Lloyd  ]\Ieeds  and  the  other 
cosponsors  of  this  bill  would  feel  about  the  omission  of  tliat  on  the 
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basis  that  libel  actions  in  Federal  agencies  and  courts  are  what  they 
are  and  nothing  said  or  not  said  in  this  bill  is  going  to  change  it. 

Mr.  FuQUA.  I  would  have  to  give  some  thought  to  it  in  response 
to  the  gentleman.  I  don't  feel  in  libel  cases  where  a  newspaper  reporter 
has  been  irresponsible  in  writing  some  type  of  libelous  material,  that 
this  shield  should  apply. 

I  think  in  every  other  matter,  and  I  don't  think  it  would  damage 
the  bill  that  much — but  based  on  the  court  decisions,  et  cetera,  that 
I  have  reviewed,  I  feel  we  do  not  need  this  language  in  there. 

Mr.  Drinan.  Do  you  think  that  this  language  changes  existing 
law  applicable  to  libel  actions  as  now  practiced  in  Federal  courts? 
It  is  my  feeling  that  it  does  not. 

Mr.  FuQUA.  I  don't  think  it  does  either. 

Mr.  Drinan.  All  right.  Therefore,  it  is  merely  surplus. 

I  would  suggest  that  it  could  be  deleted  for  this  reason,  it  does  in 
fact  have  a  chilling  effect  and  those  individuals  who  would  otherwise 
speak  to  a  newsman  know  that  in  at  least  one  circumstance  the  law 
provides  that  their  testimony  or  their  confidentiality  may  be  broken. 
I  would  suggest  that  it  adds  nothing  as  you  suggest.  It  is  implicit 
in  the  law. 

Journalists  know  that  they  are  accountable  in  libel  actions  subject 
to  the  law  of  The  Neio  York  Times  v.  Sullivan.  It  adds  nothing  and 
consequently  it  could  be  dropped. 

]SIr.  FuQUA.  The  gentleman  is  a  former  dean  of  a  law  school.  I 
would  not  want  to  debate  the  legal  technicalities.  If  this  is  taken 
care  of  in  other  law  then  I  see  this  would  probably  be  excess  baggage 
to  this  bill. 

Mr.  Drinan.  Thank  you  very  much  for  your  testimony  and  your 
position. 

Mr.  Kastenmeier.  The  gentleman  from  Illinois. 

Mr.  Railsback.  I  want  to  also  thank  you  for  your  interest.  I 
would  just  like  to  ask  you,  in  reading  your  statement  and  listening 
to  it,  throughout  your  testimony  there  runs  the  theme  of  confidenti- 
ality, the  need  to  preserve  confidential  sources,  et  cetera,  which  I 
can  understand. 

Am  I  correct,  that  what  you  are  trying  to  do  is  preserve  confiden- 
tial relationship  between  a  newsman  and  a  conficlential  source  and 
if  that  is  correct,  do  you  see  any  reason,  really,  where  a  newsman  was 
an  on-the-spot  observer,  that  he  should  not  be  called  to  give  testimony 
as  to  what  he  saw.  I  will  try  to  give  you  some  examples,  for  instance. 
in  the  George  Wallace  assassination  attempt  there  were  network 
people  covering  him  and  they  were  asked  to  provide  tlieir  taping  of 
that  particular  assassination  attempt,  the  idea  being  that  it  might 
be  corroborative  proof  or  of  some  help  in,  say,  prosecuting  the  person 
who  attempted  to  assassinate  George  Wallace. 

The  networks  in  that  case  did  cooperate.  They  indicated  that  they 
would  produce  the  tapes,  but  only  if  they  were  subpenaed.  In  other 
words,  they  wanted  to  have  a  subpena. 

There  have  been  other  cases  where  that  has  been  true.  I  am  won- 
dering if  you  think  that  we  should  treat  differently  that  kind  of  a 
case  where  there  was  really  no  confidential  disclosure  or  confidential 
relationship  and  at  the  same  time  this  might  have  been  very  helpful 
evidence  in  the  proceeding  that  would  subsequently  follow. 
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Mr.  FuQUA.  I  think  you  have  almost  aiiswered  your  own  question, 
Mr.  Railsback. 

In  this  particular  case,  to  my  knowledge,  there  was  no  confidential 
source  between  the  newsman  and  the  people  on  the  scene  at  the 
time  this  happened.  So,  I  would  not  think  they  could  invoke  the  shield 
to  prohibit  this  information  from  being  made  public  in  a  court  of 
law. 

It  has  been  suggested,  how  about  if  a  newsman  is  standing  on  a 
corner  and  sees  manslaughter  committed 

Mr.  Railsback.  I  thought  that  would  be  your  answer.  I  think 
you  ought  to  check  your  bill  which  we  have  just  done.  I  think  there 
may  be  a  misunderstanding  about  this. 

In  the  bill  you  cosponsored,  there  is  no  requirement  of  a  relation- 
ship for  confidentiality.  I  personally  think  there  should  be. 

Mr.  FuQUA.  I  appreciate  the  gentleman's  suggestion. 

Mr.  K-slStexmeiek.  The  gentleman  from  Iowa,  Mr.  Mezvinsky. 

I'iir.  Mezvinsky.  I  want  to  thank  you.  I  want  to  get  clear  in  my 
mind  if  the  bill  as  reported  out  of  this  committee  covers  the  States 
and  goes  into  this  area  based  upon  the  determination  that  jurisdiction 
exists  under  the  commerce  clause  or  the  14th  amendment,  that  in  fact 
we  can  do  that,  whether  you  would  support  that,  or  do  you  have 
reservations  about  legislation  that  would  in  effect  cover  the  States 
as  well  as  the  Federal  courts  ? 

:Mr.  FuQUA.  I  would  support  the  bill.  I  think  the  overriding  issue 
here  is  verj^  important.  However,  I  would  hope  that  the  committee 
would  not 'do  that.  I  think  most  of  the  states  are  in  some  type  of 
fashion  enacting  legislation.  I  know  my  State,  I  am  sure,  is  going  to 
pass  a  bill  when  theT  legislature  m.eets  in  April,  relating  to  this  specific 
issue.  I  would  hate  to  see  the  Congress  preempt  the  States  in  this 
particular  area. 

;Mr.  MEZ^^N?KY.  But  don't  you  feel  that  the  press,  as  such,  is 
not  simply  confined  to  intra-State  commerce,  but  is  actually  interstate 
and  that  there  are  problems  with  all  50  of  the  jurisdictions  trying  to 
come  up  to  so-called  privilege  status  for  the  press  ? 

Mr.  FuQrA.  Yes.  I  don't  see  this  as  a  great  big  red  flag  in  my  face 
to  do  this.  You  are  exactly  right.  There  are  a  loF  of  things  interstate, 
newspapers  cross  State  lines  and  ship  news  film.  Television  is  granted 
by  a  Federal  license  so  it  really  doesn't — even  many  of  the  small 
weekly  papers  are  transported  across  State  lines  and  newsmen  may  use 
telephones  and  cross  State  lines — so,  this  is  not  a  real  big  issue. 

I  think  the  States  do  have  a  responsibility  in  this  area.  That  is  why 
it  is  my  feeling  that  we  should  deal  in  the  Federal  courts  and  let  the 
States  handle  their  own.  However,  I  don't  think  this  is  that  large  of 
a  problem  with  me. 

Mr.  Mezvinsky.  Thank  you. 

Mr.  Kastenmeter.  The  gentleman  from  California. 

Mr.  Danielson.  No  questions,  thank  you. 

Mr.  Kastenmeir.  The  committee  appreciates  your  appearance  this 
m.orning.  Thank  you. 

]Mr.  Fitqua.  Thank  you,  Mr.  Chairman  and  members  of  the 
subcommittee. 

Mr.  Kasten]\ieier.  Next  the  Chair  would  like  to  welcome  our 
colleague  who  h.as  been  very  patient  indeed  and  waited  so  long,  the 
Honorable  Parren  J.  Mitchell,  Congressman  from  Maryland. 
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TESTIMONY  OF  HON.  PAEREN  J.  MITCHELL,  A  U.S.  EEPRESENTA- 
TIVE  IN  CONGRESS  FROM  THE  STATE  OF  MARYLAND 

Mr.  Mitchell.  Thank  you  for  this  opportunity  to  appear  before 
YOU.  You  understand  my  plight.  I  am  due  in  three  other  spots,  and  1 
was  about  to  abandon  my  effort  to  testify.  However,  I  feel  so  very 
strongly  about  this,  I  have  asked  for  a  delay  in  appearances  in  the 
other  spots. 

I  was  musing  on  this  whole  issue  last  night.  It  seems  to  m.e  that  this 
subcommittee  ought  to  be  highly  commended  for  what  it  is  doing. 

As  I  mused  on  this  issue  I  recalled  that  the  threats  to  democracy,  or 
the  erosion  of  democracy,  or  the  emergence  of  fascism  has  always  been 
accompanied  by  attempts  to  stifle  and  trammel  the  press.  I  thought 
about  Juan  PeVon  down  in  xVrgentina,  Mussolini  in  Italy,  and  what 
Hilter  did  in  Germany.  I  thought  of  Thieu  in  South  Vietnam.  I  want 
to  take  this  opportunity  to  thank  the  subcommittee  for  moving  into 
an  area  I  think  is  very  importa^nt  for  the  safeguarding  of  democracy. 

You  have  a  copy  of  my  statement  in  front  of  you.  I  will  not  take 
the  time  to  read  it.  I  will  point  out  the  areas  in  which  I  have  a  great 
deal  of  concern. 

Mr.  IvASTENMEiER.  Without  objection,  your  statement  will  be  made 
a  part  of  the  record  in  full. 

[Mr.  Mitchell's  statement  follows:] 

Statement  of  Hon.  Parren  J.  Mitchell,  U.S.  Representative  in  Congress  From 
THE  State  of  Maryland,  on  Newsmen's  Privilege  Legislation,  February  2ti, 
1973 

freedom  of  the  press 

As  America  moves  into  the  second  four  years  of  the  Nixon  Administration,  it 
is  becoming  all  too  apparent  that  one  ought  not  take  the  rhetoric  of  this  Admin- 
istration lightly.  Day  after  day  the  strength  of  many  of  this  Nation's  most 
cherished  institutions  is  being  eroded  in  a  calculated  and  insidious  manner.  In 
tlie  Congress  we  are  learning  all  too  well  that  when  power  is  taken  it  requires 
great  strength  and  effort  to  wrest  it  back. 

No  institution  has  drawn  more  calculated  fire  from  this  Administration  than 
the  press.  The  reason  is  obvious.  Newspapers,  magazines,  radio  and  television  have 
been  a  troubled  presence  for  the  Nixon  Administration.  They  have  exposed  the 
financing  of  the  Watergate  affair.  It  is  the  press  that  puts  the  spotlight  upon  many 
of  the  conditions  in  America  which  make  us  most  uncomfortable.  It  was  the  work- 
ing press  that  forced  us  to  deal  with  the  cruel  reality  of  our  role  in  Vietnam. 

Journalism  provides  the  American  people  with  the  facts,  the  reality,  upon 
which  wise  decisions  are  based,  and  so  long  as  we  share  the  belief  that  the  Ameri- 
can people  ought  to  make  the  basic  decisions  in  this  Nation,  then  protecting  the 
press  is  vital.  Faced  by  continued  criticism  from  the  press,  the  Administration 
has  chosen  to  unleash  upon  the  American  press  an  attack  of  unprecedented 
proportions.  At  the  Federal  level  Mr.  Whitehead  makes  threatening  gestures  re- 
garding the  non-renewal  of  "imfriendly"  radio  and  television  outlets.  The  Justice 
Department  subpoenas  newsmen  and  their  records  and  sets  the  tone  for  similar 
actions  at  the  local  and  state  court  levels.  It  is  the  worse  possible  attack  upon 
the  very  foundations  of  our  democracy. 

All  are  threatened  by  these  developments  but  the  Black  press  is  especially 
endangered  because  of  its  unique  features.  Weatherford  and  Johnson  clearly 
define  the  unique  aspects  of  the  Black  press  in  their  publication  "Race  Relations." 

"Black  papers  are  first  of  ail  race  papers.  They  are  first  and  foremost  interested 
in  the  advancement  of  the  race.  A  large  percentage  of  the  editorials  are  con- 
cprned  v.ith  justice  to  the  race,  with  equal  privileges,  with  facts  of  race  progress, 
or  with  complaint  against  conditions  as  they  are.  Of  course  there  occur  from 
time  to  time  well  written  editorials  on  topics  of  general  interest,  such  as  world 
peace,  better  political  adjustment,  or  the  progress  of  civilization ;  but  it  still 
remains  true  that  most  of  the  editorials  are  distinctlv  racial." 
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Much  of  the  editorial  comment  in  the  Black  press  is  based  upon  information 
obtained  bv  a  newsman  from  his  own  news  sources. 

I  know  "that  as  a  Congressman,  I  have  been  enabled  to  detect,  expose  and 
correct  wrongdoings  in  business,  industry,  government  and  community  institu- 
tions as  a  result  of  the  newsman  being  able  to  protect  his  news  sources.  For 
example,  real  estate  speculators  in  my  District  who  practiced  exploitation  of  the 
poor  and  the  Black  citizens  were  exposed  to  public  viewing  and  official  inves- 
tigation as  a  result  of  the  right  of  the  newsman  to  protect  his  sources  of  in- 
formation. As  another  illustration,  I  can  point  to  hearings  I  recently  conducted 
in  Baltimore  on  the  Small  Business  Administration.  These  hearings  revealed 
fundamental  flaws  in  SBA's  local  operation.  The  matters  were  brought  to  my 
attention  by  a  member  of  the  news  media  who  had  secured  the  initial  informa- 
tion from  his  own  news  sources. 

It  is  imperative  then  from  the  Black  perspective  as  well  as  from  the  larger 
point  of  view  that  newsmen  be  allowed  to  gather  and  report  news  without  inter- 
ference, especially  from  Governmental,  Bureaucratic  flunkies. 

The  First  Amendment  is  uncompromising.  "Congress  shall  make  no  law  re- 
specting an  establishment  of  religion  or  prohibiting  the  free  exercise  thereof; 
or  abridging  the  freedom  of  speech,  or  of  the  press."  In  fact,  until  the  last  few 
years  few  cases  or  statutes  existed  to  deal  with  the  issues  of  press  subpoenas. 
Confrontations  between  the  press  and  law  enforcement  agencies  were  few  and  far 
between,  and  most  of  these  occurred  at  the  local  level  where  the  press  was  pro- 
tected by  its  prestige  and  was  able  to  avoid  an  open  court  confrontation.  AVhen 
the  issue  arose,  it  was  usually  over  the  reporter's  right  to  withhold  the  names 
of  his  sources.  In  the  1960's  as  the  Federal  Government  became  more  active  in 
criminal  law  enforcement,  it  began  issuing  subpoenas.  In  1969  the  Justice  Depart- 
ment became  most  active  in  investigating  radical  groups  and  began  using 
sul)poenas  of  newsmen  as  its  primary  weapon.  Since  then  hundreds  of  these 
subpoenas  have  been  issued  at  the  federal  level  alone  and  State  and  Local 
Agencies  now  share  an  affinity  for  this  tactic. 

When  a  newsman  is  subpoenaed,  two  basic  interests  come  into  conflict.  First, 
for  the  system  of  justice  to  reach  eguitable  decisions  it  must  have  all  the  relevant 
facts.  The  right  of  free  flow  of  information  through  the  press  is  vital.  When  a 
journalist  resists  a  subpoena  then  the  preceding  principles  conflict.  He  is  express- 
ing his  belief  that  by  responding  in  any  other  way  confidential  relationships 
with  new  sources  will  be  destroyed  or  damaged  and  the  quality  of  information 
to  the  public  diminished  if  he  does  otherwise.  The  Supreme  Court  has  recognized 
that  in  such  case  "an  informed  and  enlightened  public  opinion  is  the  principle 
at  stake."  Of  course  the  Court  has  stated  the  obvious.  The  most  difficult  issue 
is  how  important  are  those  confidential  relationships  to  news  gathering  and 
whether  the  subpoenas  will  have  a  chilling  effect  on  the  relationships  with  the 
news  sources.  Most  newsmen  are  convinced  of  the  serious,  deleterious  effect  of 
the  subpoenas. 

In  its  last  session  the  Supreme  Court  failed  to  uphold  the  right  of  newsmen 
to  refuse  to  reveal  information  or  the  source  thereof  gained  in  confidence.  Thus 
it  has  fallen  to  the  Congress  to  define  and  to  protect  newsmen  by  granting  to 
them  a  statutory  privilege  against  compulsory  testimony. 

Much  legislation  has  already  been  introduced  into  the  93rd  Congress  with  the 
goal  of  offering  protection  to  the  newsmen  from  subpoena.  The  proposals  have 
ranged  from  full  and  unequivocal  protection  to  legislation  proclaiming  such 
protection.  I  believe  that  to  succeed,  the  free  flow  of  information  to  the  public 
must  be  protected.  The  present  practice  of  subpoenaing  newsmen  greatly 
threatens  such  a  free  flow  and  that  legislation  coming  from  this  Congress  ought 
to  offer  the  fullest  possible  protection.  Effective  legislation  would  have  to  include 
the  following : 

(1)  Protection  must  be  extensive  and  ought  to  include  Federal  and  State 
proceedings  in  Judicial,  Legislative,  Executive,  and  Administrative  Hearings. 

(2)  Coverage  must  include  all  media  of  communication,  the  broadcast 
media  as  well  as  the  printed  and  special  concern  must  be  taken  to  protect 
the  minority  and  the  underground  press  who  are  most  vulnerable  to  attack 
by  subpoena. 

(3)  All  persons  engaged  in  the  writing,  gathering,  editing,  supervision, 
publishing,  broadcasting,  or  otherwise  distributing  this  news  must  fall  within 
the  lines  of  any  statute. 

(4)  All  unpublished  material  as  well  as  its  source  or  sources  must  be 
protected. 
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The  model  statute  of  the  American  Newspaper  Publishers  Association  is  a  fine 
example  of  a  broad  yet  well  defined  statute. 

The  Congress  must  decide  to  what  degree  the  privilege  of  the  newsmen  ought 
to  be  qualified.  Obviously,  the  privilege  against  bearing  witness  could  allow 
justice  to  be  denied.  The  question  of  qualification  is  critical  because  it  has  the 
potential  of  rendering  the  privilege  meaningless.  In  the  areas  of  civil  and 
criminal  litigation  there  are  some  unique  circumstances  wherein  a  blanket 
privilege  might  create  a  grave  miscarriage  of  justice.  Any  accommodation  that 
this  Congres.s  makes  for  such  situations  ought  to  recognize  the  primacy  of  the 
newsmen's  privilege  and  place  the  burden  of  proof  upon  those  attempting  to 
force  information  from  the  newsmen.  In  the  cases  of  grand  jury  proceedings  and 
legislative  hearings  I  feel  most  strongly  that  there  is  a  compelling  interest  to 
allow  for  no  exceptions  to  the  newsmen's  protection  in  these  situations.  I  place 
a  great  value  upon  the  work  done  by  these  bodies.  The  opportunity  for  serious 
miscarriage  of  ju.stice  by  the  failure  of  a  newsman  to  testify  is  much  less  because 
of  the  ability  of  these  bodies  to  use  diverse  sources  of  information  for  evidence. 

Thomas  Jefferson  believed  that  "the  basis  of  our  governm-ent  is  the  opinion 
of  the  people."  Without  the  fullest  information  we  cannot  ask  the  people  to  make 
wide  decisions.  When  we  reach  a  time  when  such  flow  of  information  is  inhibited, 
our  democracy  is  truly  threatened.  We  have  reached  such  a  time.  The  Congress 
must  act  now  to  put  an  end  to  the  parade  of  newsmen  being  subpoenaed,  and 
then  being  either  paraded  through  the  courts  and  or  off  to  jail.  The  Congress 
can  act  to  create  a  sensible  and  complete  privilege  which  will  not  only  serve 
the  media  and  its  personnel,  but  the  nation  at  large. 

Mr.  Mitchell.  It  is  quite  apparent  that  all  of  us  feel  threatened  by 
the  attempts  made  to  trammel  the  press.  It  is  quite  clear  that  the  free 
flow  of  information  to  the  public  through  the  press  is  essential  to  the 
democarcy. 

On  page  2  of  my  statement  I  SjDeak  to  a  particular  interest.  That 
is  the  matter  of  the  black  press.  Wliile  it  is  true  that  the  entire  news 
media,  I  think,  stands  threatened  by  some  of  the  things  that  the 
administration  has  done,  the  black  press  is  especially  endangered 
because  of  its  unique  role.  The  black  newspapers  have  always  been, 
first  of  all,  papers  concerned  with  the  advancement  of  the  race,  and, 
secondly,  papers  concerned  with  rooting  out  those  injustices,  aspects 
of  discrimination  and  segregation  which  exist  in  our  society. 

I  think  as  a  Congressman  and  in  other  public  positions  I  have  had, 
I  have  been  enabled  to  expose  wrongdoings  in  government  and  com- 
mmiity  institutions  as  a  result  of  a  newsman  being  able  to  protect  his 
sources. 

On  page  3,  I  cite  illustrations:  The  real  estate  speculators  in  my 
district  who  practiced  exploitation  of  the  poor  and  blacks  were 
exposed  to  public  viewing  and  official  investigation  as  a  result  of  a 
newsman  who  protected  the  source  of  his  information. 

More  recently  I  conducted  hearings  in  my  district  on  the  operations 
of  the  Small  Business  Administration.  I  found  some  very  funda- 
mental flaw^s  in  the  operation  of  the  local  SB  A.  These  matters  were 
initially  brought  to  my  attention  by  a  member  of  the  news  media  who 
had  secured  the  initial  information  from  his  own  news  sources.  There 
is  another  case  which  is  not  in  my  testimony  that  I  would  like  to  cite. 

This  occurred  when  I  served  as  the  executive  director  of  the  Mary- 
land Human  Relations  Commission.  A  person  who  was  employed  by 
the  State  insurance  agency  got  some  information  to  a  newsman  which 
in  turn  was  given  to  me.  That  information  revealed  that  there  was  a 
blackout  pattern  accepted  by  the  State  insurance  agency,  a  blackout 
pattern  in  which  blacks  and  poor  in  inner  cities  either  could  not  get 
insurance,  or  if  they  got  it,  they  paid  at  exorbitant  rates.  Our  legisla- 
tive body  was  able  to  clean  that  situation  up,  but  it  was  only  because 
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of  the  confidentiality  feature  that  we  were  able  to  get  a  hoiu  of  this 
information. 

I  will  skip  over  to  page  6,  if  I  may.  With  respect  to  the  specific 
aspects  of  the  legislation,  I  would  like  to  see  considered  and  approved 
by  this  subcommittee,  we  cite :  One,  protection  must  be  extensive  and 
it  must  and  ought  to  include  Federal  and  State  proceedings  in  judicial, 
legislative,  executive,  and  administrative  hearings.  I  think  it  is  abso- 
lutely necessary  to  have  that  kind  of  all-embracing  comprehensive 
coverage. 

Two,  1  think  whatever  legislation  comes  out  of  this  subcommittee 
must  include  all  media  of  communication,  the  broadcast  media  as  well 
as  the  print  and  special  printed  media. 

I  would  urge  that  special  concern  be  given  to  the  protection  of  the 
minority  press  and  the  so-called  underground  press.  These  two,  I 
think,  are  most  vulnerable  to  attack  by  subpoena. 

Three,  it  seems  to  me  that  the  legislation  ought  to  protect  and  cover 
all  persons  engaged  in  writing,  gathering,  editing,  supervising,  pub- 
lishing, broadcasting,  or  otherwise  distributing  this  news.  I  think  all 
of  them  must  be  covered  under  any  statute  which  comes  out  of  this 
committee. 

Four,  I  think  all  unpublished  material,  as  well  as  its  source  or 
sources  must  be  protected.  I  am  a  cosponsor  of  Mr.  Whalen's  bill.  I 
am  ready,  based  on  the  studying  that  I  have  done  over  the  last  2  or  3 
weeks,  to  support  an  absolute  bill.  The  e\T.dence  that  has  l>een  brought 
forth  in  the  last  2  or  3  weeks,  the  information  I  have  garnered,  sug- 
gests that  that  is  the  only  way  that  we  can  absolutely  protect  freedom 
of  the  press. 

I  would  subscribe  to  the  model  statute  of  the  American  Newspaper 
Publishers  Association  as  a  pretty  good  example  of  a  broad,  yet  well- 
defined  statute. 

Let  me  just  read  the  last  paragraph  and  then  I  will  conclude. 

The  Congress  must  decide  to  what  degree  the  privilege  of  the  news- 
men ought  to  be  qualified.  Obviously,  the  privilege  against  bearing 
witness  could  allow  justice  to  be  denied.  The  question  of  qualification 
is  critical  because  it  has  the  potential  of  rendering  the  privilege  mean- 
ingless. In  the  areas  of  civil  and  criminal  litigation,  there  are  some 
unique  circumstances  wherein  a  blanket  privilege  might  create  a  grave 
miscarriage  of  justice. 

By  way  of  illustration,  I  think  Mr.  Railsback  referred  to,  the  at- 
tempted assassination  against  George  Wallace.  However,  I  would  urge 
that  the  committee  bear  in  mind  that  any  accommodation  the  Con- 
gress makes  for  such  situations  ought  to  recognize  the  primacy  of  the 
newsmnn's  privilege  and  place  the  burden  of  proof  upon  those  attempt- 
ing to  force  information  from  the  newsmen. 

In  the  cases  of  grand  jury  procedures  and  legislative  hearings,  I  feel 
most  strongly  there  is  a  compelling  interest  to  allow  no  exceptions,  I 
repeat,  no  exceptions  to  the  newsmen's  protection  in  these  situations. 

Frankly,  grand  juries  have  far  more  resources  available  to  them 
than  do  newsmen. 

I  hope  I  am  right  in  assuming  that  congressional  committees  and 
subcommittees  have  a  great  deal  more  resource  available  to  them  in 
tei'ms  of  ferretino-  out  information  than  Avould  the  average  newsman. 

I  place  a  great  deal  of  value  upon  the  work  done  by  these  two  bodies, 
grand  juries  and  legislative  committees,  and  therefore  must  assume 
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that  the  opportunity  for  a  serious  miscarriage  of  justice  by  the  faiUire 
of  a  newsman  to  testify  is  much  less  because  of  the  ability  of  these 
bodies  to  use  diverse  sources  of  information  for  evidence. 

I  am  sorry  that  time  does  not  permit  me  to  i-ead  the  whole  state- 
ment. I  want  to  reiterate  that  I  am  grateful  for  this  opportunity  to 
testify  before  the  subcommittee. 

Mr.  Kastenmeier.  We  appreciate  your  appearance  here  this  morn- 
ing, and  note  that  you  are  presently  of  a  mind  to  support  an  unquali- 
fied privilege  bill.  Do  I  understand  that  j^ou  would  restrict  coverage  to 
news,  per  se,  and  would  not  include  other  forms  of  writing  as  a  part  of 
the  freedom  of  speech  of  scholars,  et  cetera  ? 

Mr.  Mitchell.  It  is  my  intent  to  cover  all  forms,  to  make  it  as  broad 
as  possible. 

Mr.  Kastenmeier.  So  that  students,  reseachers,  authors  of  novels 
and  such  people  communicating  to  the  outside  world  would  be  covered 
as  well  as  news  gatherers  ? 

Mr.  Mitchell.  That  is  correct. 

Mr.  Kastenmeier.  Your  formulation  is  perhaps  the  broadest  of  any 
of  the  bills,  broader  perhaps  than  any  of  tlie  bills  w^e  have  had  before 
us.  You  would  not  restrict  it  to  a  relationship  of  confidentiality? 

Mr.  Mitchell.  No  ;  I  would  not.  I  was  very  interested  in  the  queries 
raised  by  Congressman  Railsback.  First  of  all,  it  is  too  difficult  to  de- 
fine confidentiality.  Secondly,  even  if  you  can  define  it,  once  you  begin 
to  vitiate  and  make  exceptions  in  that  area,  I  think  you  get  into  the 
whole  grave  difficulty  of  once  again  unprotecting  news  sources. 

Mr.  Kastenmeier.  One  last  question.  You  mention  at  the  outset  the 
plight  or  the  situation  that  may  disting-uish  black  newspapers  and 
organs  of  expression.  Is  it  3' our  view  that  tliese  may  be  more  susceptible 
of  loss  of  freedom  of  the  press,  more  susceptible  than  others?  Do  you 
think  there  is  a  case  that  can  be  presently  made  that  in  any  i-espect  the 
black  press  is  discriminated  against  under  present  operation  of  law  ? 

Mr.  Mitchell.  I  think  primarily  because  of  the  whole  structure  of 
the  industry  and  the  operation  of  law  that  there  are  elements  of  dis- 
crimination insofar  as  the  black  press  is  concerned. 

But  the  more  impoi'tant  issue  is  that  tlie  black  press,  it  seems  to  me, 
is  especially  ^1Ilnerable  because  of  the  unique  role  it  plays  in  America. 
It,  tlu'onghout  tlie  decades,  has  been  the  one  vehicle  constantly  address- 
ing itself  to  the  injustices  and  inequities  that  occur  against  black 
citizens.  Most  of  that  kind  of  approach  is  based  upon  information  gar- 
nered from  confidential  sources  and  later  utilized  by  a  person  such  as 
myself  or  by  editors  for  the  black  press. 

So,  I  think  it  is  much  more  vulnerable  than  any  other  news  media, 
save  for  the  underground  press. 

]Mr,  Kastenmeier.  We  can  develop  this  further. 

On  March  14,  ^Mr.  Garth  Reeves,  who  is  president  of  the  National 
Newspaper  Publishers  Association,  is  a  witness.  I  think  he  can  spe- 
cifically address  himself  to  that  question  as  well. 

Mr.  Mitchell.  Thank  you.  I  will  try  to  drop  in  for  that. 

Mr.  Kastenmeier.  I  would  like  to  yield  to  my  colleague  from  Cali- 
fornia, Mr.  Daniel  son. 

Mr.  Danielson.  Mr.  Mitchell,  once  the  newsm.an  has  disclosed  this 
information,  do  you  feel  he  should  then  be  required  to  testify  if 
requested  ? 
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Mr.  Mitchell.  Once  lie  has  voluntarily  disclosed  it  ? 

Mr.  Danielson.  Yes.  Let's  say  he  has  printed  a  story  in  the  Wasli- 
ington  Post.  Now  he  is  called  into  court  to  testify  as  a  witness  on  the 
same  subject  matter.  Should  he  be  compelled  to  testify  at  that  time? 

Mr.  ;Mitctiell.  I  don't  think  I  have  any  serious  problems  with  his 
testifj^ing.  My  concern  would  be  that -if  his  story  is  based  upon  infor- 
mation gathered  from  his  own  source,  then  he  should  not  be  compelled 
to  testify  vis-a-vis  the  source  of  his  information. 

I  think  he  might  speak  to  whatever  is  made  public  in  the  Post  or 
the  Times. 

Mr.  Danielson.  Is  the  gentleman  saying  then  that  he  can  be  com- 
pelled to  testify  as  to  the  communication  but  not  as  to  the  identity  of 
the  person  from  whom  he  obtained  the  information  ? 

Mr.  Mitchell.  That  is  precisely  what  I  am  saying.  It  seems  to  me 
such  testimony  vfould  be  relatively  inconsequential  because  all  he  can 
do  is  to  testify  as  to  that  which  is  already  in  public  print. 

Mr.  Danielson.  In  other  words,  he  should  not  have  the  privilege  to 
refuse  to  testify  at  that  time  ? 

Mr.  Mitchell.  No  ;  once  the  substantive  information  is  made  public 
in  the  Star,  the  News,  or  the  Baltimore  Sun,  then  I  think  he  can  be 
compelled  to  testify  vis-a-vis  that  which  is  already  made  public,  the 
substance,  but  not  with  regard  to  the  source. 

Mr.  Danielson.  Let's  look  at  the  other  side  of  the  coin.  Suppose  he 
published  that  he  got  the  wdiole  story  from  John  Smith,  now  he  has 
identified  John  Smith,  but  he  has  not  told  the  story  yet. 

Now  should  he  be  required  to  testify  as  to  the  content  of  the  com- 
munication after  having  identified  the  source  ? 

Mr.  Mitchell.  In  that  instance  I  would  be  very  reluctant,  Mr.  Dan- 
ielson. I  would  be  very  reluctant  to  do  that  because  I  think  it  would 
set  a  very  bad  precedent,  almost  inimicable  to  the  kinds  of  things  I  am 
suggesting  ought  to  be  in  the  legislation.  I  would  be  fearful  of  that. 

Mr.  Danielson.  Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  Illinois,  Mr.  Railsback. 

Mr.  Railsback.  Mr.  Mitchell,  looking  at  your  statement  on  page  7 
wliere  you  say  that  the  Congress  must  decide  to  what  degree  the 
privilege  of  the  newsmen  ought  to  be  qualified,  obviously  the  privilege 
against  bearing  witness  could  allow  justice  to  be  denied.  I  wonder  if 
you  can  just  give  us  in  your  own  words  some  examples  of  that. 

Mr.  Mitchell.  I  think  you  did  Mr.  Congressman.  You  gaA^e  a  very 
excellent  example  in  terms  of  the  coverage  of  the  Wallace  shooting. 

Here  is  a  situation  where  I  think  it  is  clear  that  the  press  had  a 
responsibility  to  release  its  information.  I  would  agree  that  the  media 
was  correct  in  saying  that  it  ought  to  be  done  only  under  subpena.  But 
I  think  there  is  a  danger  that  if  we  pass  an  absolute  immunity  bill 
that  there  would  no  longer  be  a  legal  right,  at  least  it  would  not  be  a 
legally  issued  subpena. 

Mr.  Railsback.  That  is  why  I  am  asking  you  this.  Do  you  think  that 
in  a  case  where  you  have,  say,  some  kind  of  a  serious  offense  such  as  a 
threat  to  human  life,  such  as  skyjacking  or  an  assassination  attempt 
or  murder  attempt  or  murder,  in  such  a  case  as  that,  do  you  have  any 
trouble  where  there  is  no  confidential  relationship,  in  other  words,  it  is 
not  a  situation  where  somebody  is  in  a  position  to  report  because  some 
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confidential  source  has  tipped  him  off  or  given  him  that  information, 
if  you  don't  have  the  confidential  relationship  ?  Do  j^ou  have  any  prob- 
lem of  requiring  a  newsman  to  testify  where  he  is  actuall}'  an  on-the- 
spot  observer  of  an  event  ? 

Mr,  Mitchell.  I  still  have  some  difficulty  with  this.  Let  me  indicate 
that,  contrary  perhaps  to  tlie  thinking  of  some  people,  I  have  the  feel- 
ing that  a  newsman  confronting  the  situation  like  that  such  as  you 
describe,  or  situations  such  as  you  describe,  will  act  out  of  integrity  and 
act  in  terms  of  a  common  good  for  total  societj^ 

ISIr.  Ratlsback.  Suppose  he  doesn't,  though. 

Mr.  Mitchell.  Then  I  would  still  have  a  great  deal  of  difficulty  in 
compelling  his  testimony  prior  to  any  writing. 

It  seems  to  me  there  is  a  very  easy  way  to  get  out  of  that.  Going 
back  to  what  I  said  to  Congressman  Danielson,  in  the  event  that  he 
has  this  information  and  writes  it  and  publishes  it  and  there  is  no 
confidentiality  feature  concerned,  then  it  is  quite  possible  for  him  to 
testify  as  to  the  substance  of  that  which  he  has  written. 

Mr.  Railsback.  I  understand  that.  Yet,  I  am  having  trouble  trying 
to  understand  your  testimony  because,  for  instance,  in  the  Wallace 
case  I  think  that  you  agreed  that  that  was  a  case  where  the  networks 
should  have  responsibly  been  held  accountable  for  whatever  informa- 
tion they  could  pro^dde  in  the  search  for  truth  as  to  what  happened 
at  that  Wallace  proceeding. 

I  was  just  trying  to  broaden  it  to  include  other  happenings  where 
there  is  no  confidentiality. 

In  otlier  words,  where  a  newsman  just  like  you  or  me  happens  to  be 
on  the  scene.  He  may  be  writing  a  story  about  something  else,  yet  he 
witnesses  a  murder  attempt,  shouldn't  he  be  required  to  testify  like  any 
other  citizen  ? 

Mr.  MiTCHEix.  I  think  under  that  circumstance,  the  newsman,  as  I 
assume  they  operate,  would  bs  hellbent  for  leather  to  get  that  story 
in  the  press.  Once  it  is  there  he  can  testify  as  to  the  substance  of  what 
he  reported. 

;Mr.  Railsback.  Then  there  would  not  be  anything  wrong  with  mak- 
ing that  an  exception  to  the  privilege  statute  ? 

j\Ir.  Mitchell.  That  is  only  with  regard  to  tlie  limited  exception  I 
addressed  to  ISIr.  Danielson. 

Mr.  Railsback.  Thank  you. 

Mr.  1s[astexmeier.  The  gentleman  from  Massachusetts. 

JSIr.  Drinax.  Thank  you  very  much,  Mr.  IMitchell.  I  am  glad  you 
have  been  converted  to  the  unqualified.  I  hope  you  change  from  the 
Wb alen  bill  to  the  Waldie  bill. 

Mr.  ]\IiTCHELL.  It  took  a  little  time. 

Mr.  Drixan.  I  know,  but  I  commend  you.  I  hope  you  get  other 
converts  and  I  hope  you  send  out  a  "Dear  Colleague"'  letter  informing 
them  of  your  conversion. 

On  page  2  or  3,  you  have  some  revealing  information  about  the 
Kegro  press,  but  there  is  not  enough  information.  We  are  going  to  have 
a  witness  from  the  back  press  later  on,  but  if  you  could  give  us  some 
examples  now  or  in  subsequent  testimony,  I  think  it  would  be  enor- 
mously helpful  where  actually  the  lack  of  a  protection  of  a  shield  law 
has  in  fact  caused  the  intimidation  of  people  in  the  black  press.  I 
think  it  would  be  enormously  useful . 
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Mr.  Mitchell.  I  would  be  delighted  to  write  up  specific  illustra- 
tions and  submit  them  for  the  benefit  of  the  committee. 

Mr.  Drinan.  Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  Iowa,  Mr.  Mezvinsky. 

Mr.  Mezvinsky.  Mr.  Congressman,  in  view  of  the  reniarks  that 
were  made  concerning  whether  or  not  you  witnessed  a  crime,  if  I  under- 
stand your  position  right,  there  is  no  coverage  under  the  shield  law 
for  the  actual  witnessing  of  that  crime. 

So,  I  don't  see  that  as  a  problem,  do  you  ?  If  you  are  on  the  corner 
witnessing  the  crime  there  is  no  problem  as  to  testifying  and  being 
called  to  testify  as  to  what  you  saw. 

As  to  the  fact  you  may  be  on  the  corner  because  the  confidential 
source  said  be  on  that  corner,  that  is  another  matter.  But  as  far  as 
witnessing  the  act  there  is  no  reason  for  the  newsman  law  we  are 
talking  about  to  apply  in  that  situation,  am  I  correct  ? 

Mr.  Mitchell.  You  are  correct.  If  we  start  playing  around  with 
hypothetical  cases,  we  are  going  to  get  into  all  kinds  of  variations  of 
each  case.  That  is  why  I  would  like  to  take  the  hard  position  and  say, 
look,  the  man  was  there,  he  witnessed  it  and  if  he  is  a  good  reporter 
he  will  run  that  story.  Once  he  runs  it  in  pu]3lic  print  there  is  nothing 
at  all,  whether  there  is  shield  or  not,  there  is  nothing  to  prevent  him 
from  testifying  on  it. 

Mr.  Mezvtnsky.  I  would  agree  with  that.  I  just  don't  want  the 
presentation  to  be  bogged  down  by  this  because  I  think  the  shield 
law  in  effect  would  not  even  cover  that  kind  of  a  situation. 

I  gather  also  that  one  of  the  main  reasons  that  you  have  switched 
to  the  absolute  position  is  because  it  is  in  your  feeling  that  the  minority 
press  would  be  adversely  affected  by  a  qualified  bill.  Is  that  a  correct 
interpretation? 

Mr.  Mitchell.  No,  I  w^ould  not  want  to  put  it  on  that  basis,  I  have 
shifted  to  an  absolute  law  based  upon  a  whole  lot  of  other  information 
that  I  did  not  have  a  month  ago  or  2  months  ago.  A  part  of  that,  not 
the  main  reason,  but  a  part  of  that,  is  the  vulnerability  of  the  black 
press  and  underground  press. 

Mr.  Mezvinsky.  Would  you  say  that  if  for  some  reason  we  were  to 
come  out  with  a  qualified  law  your  position  would  be  that  it  would  be 
better  to  go  for  no  law  and  to'fight  it  in  the  courts  than  to  accept  the 
qualified  law  ? 

Mr.  Mitchell.  My  inclination  now  is  precisely  that.  It  is  far  better 
to  simply  abandon  the  legislation  and  go  through  the  judicial  proceed- 
ings. 

Mr.  Mezvinsky.  Thank  you. 

Mr.  Kastenmeler.  The  gentleman  from  ISIaine,  Mr.  Cohen. 

Mr.  Cohen.  I  want  to  follow  up  one  line  of  questioning.  You  in- 
dicated in  response  to  Mr.  Railsback  that  you  thought  the  national 
network  that  requested  a  subpena  in  the  George  Wallace  assassination 
attempt  was  right  on  insisting  upon  a  subpena.  I  would  like  to  know 
whv  you  say  that. 

INIr.  IMiTCHELL.  Only  because  I  have  such  absolute  faith  in  first 
amendment  protection  that  I  think  any  moves  at  all  on  the  part  of 
the  press  to  surrender  information  without  the  subpena  makes  dif- 
ficulties perhaps  violati-\^e  of  the  first  amendment. 

I  think  it  begins  to  erode  the  first  amendment  concept. 
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Mr.  Cohen.  The  problem  I  have  and  I  tried  to  pursue  this  at  the 
hist  meeting  when  Professor  Blasi  was  testifying,  that  apparently 
even  though  there  seems  to  be  a  spirit  of  cooperation  and  you  seem 
to  rely  upon  it  in  your  testimony  that  good  newsmen  will  come  for- 
ward with  the  information  in  the  situation  where  their  commonsense 
and  sense  of  morality  compels  them  to  come  forward  and  we  all  rely 
upon  that  and  this  spirit  of  cooperation  has  persisted  among  the  law 
enforcement  and  the  newspapermen  for  some  years,  the  question  I 
raise,  if  that  is  the  case,  why  insist  upon  subpena. 

My  own  reaction  is  this:  That  in  prosecuting  cases  as  district  at- 
torney in  my  own  State,  I  found  many  times  that  people  who  were 
quite  willing  to  come  forward  and  testify  nevertheless  always  insisted 
upon  a  subpena.  The  purpose  was  to  interject  and  impose  a  legal  com- 
pulsion to  come  forward ;  they  didn't  want  to  appear  to  be  testifying 
against  a  neighbor  or  somebody  else  without  the  law  sort  of  inter- 
ceding and  compelling  them  to  come  forward. 

The  question  I  raise,  I  think  the  networks  may  have  had  the  same 
rationale  behind  it,  they  didn't  want  to  release  the  information  unless 
they  had  to.  Now  if  j^ou  make  it  an  absolute  privilege,  doesn't  it  produce 
the  convei-se  result?  You  will  have  less  cooperation;  you  camiot  say 
the  law  made  me  do  it.  It  will  not  be  there  any  longer. 

Mr.  Mitchell.  I  think  you  are  wrong.  I  don't  think  that  will 
happen. 

Mr.  Kastenmeier.  Thank  you  very  much  for  your  testimony  this 
morning.  It  has  been  very  helpful.  That  concludes  the  testimony  for 
this  morning.  It  is  12  noon. 

The  subconmiittee  will  next  meet  Thursday,  March  1,  in  room  2226 
at  10  o'clock  in  the  morning  to  hear  further  testimony  on  the  subject. 
Gov.  Thomas  Meskill  of  Connecticut,  William  G.  Mullen,  general  coun- 
sel of  the  National  Newspaper  Association  and  Ronald  Einstoss,  man- 
aging editor  of  the  Visalia  Tim.es  Herald  will  be  the  witnesses. 

This  committee  stands  adjourned. 

[Wliereupon,  at  12:01  p.m.,  the  hearing  recessed  to  reconvene  at 
10  a.m.,  Thursday,  March  1, 1973.] 
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House  op  Representatives, 
Subcommittee  No.  3  of  the 
Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subconunittee  met  at  10  a.m.,  pursuant  to  call,  in  room  2ii26, 
Rayburn  House  Office  Building,  Hon.  George  E.  Danielson,  followed 
by  Hon.  Robert  W.  Kastemneier  presiding. 

Present :  Representatives  Kastenmeier,  Danielson,  Drinan,  Mezvin- 
sky,  Railsback,  Sandman,  and  Cohen. 

Staff  members  present:  Herbert  Fuchs,  counsel  and  Thomas  E. 
IMooney,  associate  counsel. 

Mr.  Danielson.  The  hour  of  10  o'clock  having  arrived,  the  com- 
mittee will  come  to  order. 

Subcommittee  Chairman  Kastenmeier  is  unable  to  be  present  at  this 
time  and  he  asked  me  to  preside  m  his  place.  The  subcommittee  has 
convened  for  the  purpose  of  receiving  further  testimony  on  the  sub- 
ject of  newsmen's  privilege. 

Our  first  witness  today  is  our  distinguished  former  colleague  from 
Connecticut,  Gov.  Thomas  J.  Mesldll. 

Governor  Meskill,  you  are  most  welcome.  Would  you  present  your 
statement  according  to  whatever  format  you  like  best? 

TESTIMONY  OF  HON.  THOMAS  J.  MESKILL,  GOVEHNOR  OF  THE 
STATE  OF  CONNECTICUT 

Governor  IMeskill.  Thank  you,  ]\Ir.  Chairman  and  members  of  the 
committee. 

I  appreciate  your  giving  me  this  opportunity  to  api:)ear  before  you 
this  morning  particularly  when  the  original  invitation  to  appear  had 
to  be  declined  because  of  a  problem  with  my  schedule. 

It  is  most  pleasant  to  be  back  in  these  familiar  surroundings.  Con- 
gressman Railsback  and  I  were  elected  to  the  Congress  together  and 
began  service  on  the  Judiciary  Com.mittee  at  the  same  time.  It  is 
good  to  be  back  with  him  again. 

Mr.  Railsback.  You  have  moved  up. 

Governor  Meskill.  That  is  a  matter  of  opinion. 

The  package  of  materials  that  I  received  from  the  staff  to  assist  me 
in  preparing  my  testimony  contained  21  bills.  I  am  sorry  to  tell  you 
that  I  am  not  completely  sold  on  any  of  them.  There  are  good  features 
in  many,  and  I  suggest  that  in  your  final  bill  you  combine  some  of 
these  features  and  add  some  others  which  appear  nowhere  in  any  of 
the  bills. 

(195) 
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With  few  exceptions,  the  sponsors  of  the  measures  being  proposed 
seem  to  be  engaged  in  a  race  to  see  who  can  offer  the  most  complete 
shield.  Many  of  the  bills,  however,  even  those  which  are  otherwise 
very  protective  of  reporters,  take  a  dim  view  of  shielding  newsmen 
involved  in  defamation  cases.  I  might  note  liere  that  this  concept  has 
the  support  of  publishers  in  our  State  and  I  would  imagine  in  other 
States,  as  well. 

In  searching  for  the  rationale  underlying  the  publisher's  willingness 
to  forego  a  reporter's  shield  in  defamation  cases  it  occurred  to  me 
that  it  could  have  something  to  do  with  the  possibility  that  a  reporter's 
testimony  might  someday  be  needed  to  prevent  a  judgment  from 
being  entered  against  the  publisher. 

Without  speculating  any  further  on  the  motivations  of  the  publish- 
ers, may  I  tell  you  that  I  favor  a  bill  which  would  not  protect  reporters 
in  defamation  cases.  I  think  a  person  publicly  accused  of  acts  which 
diminish  his  reputation  has  the  right  to  face  his  accuser.  I  would  urge 
you  to  draw  your  bill  to  require  testimony  in  defamation  cases,  or 
at  least  not  to  provide  a  shield  in  defamation  cases. 

I  also  urge  you  to  avoid  a  law  providing  a  total  and  absolute  shield 
in  other  types  of  proceedings — such  as  Representative  Abzug's 
measure,  H.R,  1735,  provides.  In  brief,  her  measure  says  newsmen 
should  never  be  required  to  reveal  their  sources  of  information.  The 
contradictory  advice  about  "never  saying  never"  would  seem  to  me 
to  be  well  taken  here. 

I  urge  you  to  avoid  a  bill  at  the  other  extreme — one  which  says  re- 
porters must  always  testify.  I  am  sure  you  are  not  going  to  come  out 
with  any  such  legislation.  I  feel  that  reporters  should  be  required  to 
testify,  but  only  after  certain  showings.  I  think  a  showing  should  be 
required  first  of  all  indicating  that  there  is  good  reason  to  believe 
that  the  reporter  subpenaed  does,  in  fact,  have  information  or  evi- 
dence regarding  the  matter  in  question. 

I  think  showing  should  also  be  required  demonstrating  that  the  in- 
formation sought  is  not  otherwise  available  through  reasonable  efforts 
by  law  enforcement  officials.  Both  of  these  provisions  are  included  in 
several  of  the  measures  already  filed.  I  think  they  are  valid,  common- 
sense  ways  of  preventnig  so-called  fishnig  expeditions  and  of  guard- 
ing against  annexation  of  the  media  as  an  investigative  arm  of  the 
police. 

These  two  provisions  are  generally  joined  with  a  third,  and  that  is- 
showing  that  there  is  a  compelling  and  overriding  national  interest 
in  the  information.  It  is  my  feeling  that  the  inclusion  of  the  word,  ''na- 
tion," makes  the  shield  absolute. 

It  has  been  my  experience  that  courts,  which  would  be  passing  judg- 
ment on  the  adequacy  of  these  showings,  have  a  difficult  enough  time 
finding  compelling  and  overriding  interests  of  any  sort. 

^^^len  the  further  requirement  that  the  interest  be  national  is  added, 
I  am  afraid  the  courts  would  be  unable  ever  to  find  such  an  interest.  If 
a  compelling  and  overriding  national  interest  could  not  be  found  in 
order  to  prevent  publication  of  the  Pentagon  papers,  I  think  we  can 
agree  that  a  compelling  and  overriding  national  interest  is  a  rare  bird, 
indeed. 

If  you  are  going  to  include  the  requirement  that  the  interest  be  "na- 
tional," I  think  you  may  as  well  adopt  the  shorter  form  which  says  re- 
porters never  have  to  testify  and  be  done  Avith  it. 
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I  object  to  the  inclusion  of  the  national  requirement  for  a  sub- 
stantive reason,  as  well.  It  seems  to  me  to  diminish  the  importance  of 
the  individual,  and  I  think  that  misconstrues  the  Bill  of  Eights  and 
the  first  amendment  to  which  a  sliield  law  must  look  for  its  under- 
pinnings. 

The  purpose  of  the  freedom  of  press  provision  of  the  first  amendment 
is  not  merely  to  protect  the  press.  Protection  of  the  press  is  not  an  end 
in  itself.  The  first  eight  amendments  were  added  to  the  Constitution 
to  protect  individuals  and,  to  the  extent  that  legislation  protecting  the 
press  protects  individuals,  and  to  that  exent  only,  is  it  in  concern  with 
the  first  amendment. 

Legislation  requiring  a  showing  of  a  compelling  and  overriding 
national  interest  ignores  our  responsibility  for  devising  a  system 
which  protects  individuals.  It  is  quite  conceivable  to  me  that  a  court 
could  rightfully  conclude  that  there  was  no  compelling  national 
interest  involved  in  requiring  testimony  affecting  only  the  chances  of 
an  individual  to  prove  his  innocence  in  a  criminal  matter. 

I  think  it  is  mandatory  that  we  make  our  judgments  in  this  matter 
in  terms  of  individual  interests,  not  national  ones.  We  must  recognize 
that  when  a  party  faces  prosecution  his  interest  in  testimony  which 
could  result  in  his  acquittal  is  compelling  and  overriding. 

Your  legislation  should  give  him  a  chance  at  all  testimony  and  evi- 
dence that  may  be  vital  to  his  freedom  and  if  that  means  that  a  re- 
porter must  testify,  so  be  it. 

The  aro-ument  against  requiring  a  compelling  national  interest 
also  runs  the  other  way.  It  is  difficult  to  conceive  of  a  situation  where 
the  prosecutor's  need  for  evidence  to  win  a  conviction  could  rise  to 
the  national  standard  many  of  the  bills  contemplate. 

Convicting  a  guilty  party  is  equal  in  importance  to  avoiding  con- 
viction of  an  innocent  person,  particularly  in  certain  types  of  crimes. 
I  refer  to  the  crimes  which  often  result  in  death  for  innocent  victims — 
such  offenses  as  trafficking  in  drugs.  In  my  own  State  of  Connecticut 
last  year,  there  were  48  drug  related  deaths.  Most  of  the  dead  were 
young  people.  I  am  opposed  to  a  law  which  would  allow  a  reporter 
to  remain  silent  and  allow  the  perpetrator  of  such  heinous  crimes  to 
go  free.  I  do  not  think  freedom  of  the  press  reaches  that  far.  I  think 
doing  something  about  crime  is  far  preferable  to  just  writing  about  it. 

Finally,  may  I  say  that  I  am  sure  many  of  you  recognize  that  the 
showings  I  am  proposing  parallel  the  discoveiy  provisions  of  the  rules 
of  evidence.  I  think  the  rationale  which  underlies  discovery  should 
guide  you  in  your  consideration  of  this  legislation. 

The  discovery  provisions  are  aimed  at  insuring  that  court  decisions 
and  judgments  are  fair  and  favor  the  truly  injured,  the  party  deserv- 
ing of  favor.  The  element  of  surprise,  the  whispered  message  to  the 
beleaguered  attorney,  the  dramatic  introduction  at  the  last  minute  of  a 
witness  who  turns  the  tide — all  these  elements  are  fine,  if  you  are  doing 
a  television  program. 

In  the  real  world,  however,  the  thrust  is  toward  the  truth.  The  court 
wants  to  know  who  has  the  best  hand,  not  who  is  the  best  poker  player. 
I  think  we  must  avoid  legislation  which  minimizes  chances  for  such 
fair  and  just  results. 

I  urge  you  to  draw  j^our  bill  so  that  it  exempts  reporters  from 
testifying  needlessly  or  when  the  need  for  their  testimony  can  be 
obviated  by  testimony  from  other  sources.  I  strongly  urge  you,  how- 
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ever,  not  to  make  the  shield  absolute,  for  in  so  doing  you  will  run  the 
risk  of  letting  innocent  men  be  convicted  while  shielding  criminals 
who  deser\^e  not  protection  but  conviction. 

Mr.  DAiSriELSO^r.  Thank  you,  very  much,  Governor,  for  your  state- 
ment which  presents  a  point  of  view  which  we  must  consider  here,  of 
course. 

I  would  like  to  ask  one  question  in  connection  with  it.  You  have  out- 
lined a  number  of  situations  in  which  you  feel  that  the  newsman  should 
be  compelled  to  testify.  Could  you  tell  me,  are  there  any  circumstances 
in  which  you  feel  a  newsman  should  not  be  com^pelled  to  testify  ? 

Governor  Meskill.  Yes ;  I  think  there  should  be  a  reasonable  show- 
ing, first  of  all ;  that  he  has  evidence  which  is  relevant. 

Second,  I  thinlc  there  should  have  to  be  a  showing  before  he  is  re- 
quired to  disclose  his  sources  that  this  information  cannot  be  reasonably 
received  through  another  witness  or  through  another  source. 

I  don't  think  that  wo  should  promote  fishing  expeditions.  I  don't 
think  that  we  should  say  that  now  we  have  some  good  investigative 
reporters,  and  we  can  eliminate  some  of  our  good  police  work  and 
just  bring  in  the  reporter  and  have  him  give  us  the  information. 

But,  I  think  there  are  cases  where  the  particular  reporter  has 
knowledge  th?ct  is  knoAvn  to  him  only.  I  think  if  there  can  be  a  showing 
made  that  reasonable  police  efforts  have  attempted  to  produce  this 
information,  and  it  is  evidently  available  nowhere  else,  then  I  think 
the  reporter  should  be  required  to  testify. 

^Ir.  Daxielsox.  Suppose  a  situation  in  which  the  reporter  receives 
his  information  from  the  source  r^'ho  first  informs  the  reporter,  "Look, 
I  am  giving  you  this  in  confidence.  1  want  my  identity  to  remain  in 
confidence  as  well  as  the  contents  of  this  information." 

What  would  be  your  response  under  those  circumstances? 

Governor  Meskill.  I  think  he  made  a  contract  with  the  devil.  I  don't 
think  the  courts,  and  I  don't  think  society  should  be  held  to  the  terms 
of  that  contract.  I  think  the  interest  of  society  in  solving  crimes  and 
prosecuting  criminals  is  greater  than  protecting  the  source  provided 
it  meets  the  other  characteristics.  I  could  not  buy  that. 

Mr.  Daxielsox.  Your  criteria  would  apply  equally  in  a  situation 
where  the  information  is  from  a  confidential  source  and  is  confidential 
information,  and  on  the  other  hand  where  the  element  of  confidential- 
ity is  lacking,  is  that  true  ? 

Governor  ISIeskill.  Yes ;  I  think  we  have  to  draw  a  distinction  when 
we  are  talking  about  confidentiality.  As  lawyers  we  think  of  the  con- 
fidential relationship  of  a  lawyer  and  his  client.  We  think  of  the  con- 
fidential relationship  between  a  clergyman  and  a  member  of  his  parish. 

Here  we  are  talking  about  information  disclosed  and  never  to  be 
repeated  by  anyone  to  anyone.  In  the  case  of  the  media  we  are  talking 
about  a  person  who  is  going  to  spread  it  over  the  newspapers  and 
broadcast  it  over  the  air. 

The  only  thing  that  is  confidential  is  where  he  got  it.  So  I  don't 
think  there  is  a  j^arallel  here.  I  don't  think  that  you  are  doing  violence 
to  a  relationship. 

Mr.  Daxielsox.  Thank  you,  very  much. 

The  gentleman  from  Illinois,  Mr.  Kailsback. 

Mr.  E.AILSBACK.  I  want  to  begin  by  welcoining  our  former  colleague. 
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I  think  that  those  members  who  are  still  on  the  Judiciary  Committee 
who  had  the  privilege  to  serve  with  him  know  that  there  was  not  any- 
body who  did  his  homework  any  better  and  was  better  prepared.  I  want 
to  conmiend  you  for  your  testimony. 

Let  me  ask  you  what  you  would  do,  if  anything,  as  far  as  a  third 
requirement  in  addition  'to  relevance  and  unavailability  as  far  as  re- 
quiring some  kind  of  a  compelling  or  overriding  interest,  even  though 
you  don't  like  the  national  interest  standard. 

And  I  can  understand  that,  but  I  just  wonder  if  }^ou  would  do  any- 
thing as  far  as  having  a  third  condition  before  requiring  somebody  to 
disclose  ? 

Governor  Meskill.  I  have  no  third  condition  in  mind.  If  the  Con- 
gressman has  a  suggestion,  I  would  be  glad  to  comment  on  it. 

Mr.  Railsback.  I  am  just  trying  to  think  myself.  I  have  had  a  great 
deal  of  difficulty  with  those  bills  that  contain  these  three  different 
conditions,  including  in  some  cases  compelling  and  overriding  national 
interest. 

I  am  just  wondering  whether  we  need  anything  or  I  am  wondering 
what  might  be  the  effect  if  we  just  knocked  out  the  "national"  and  had 
a  qualified  shield  law  that  would  say,  "Where  there  is  a  compelling  and 
overriding  interest,"  and  let  the  court  decide  if,  indeed,  the  facts  of 
that  case  are  compelling  for  the  disclosure. 

Governor  Meskill.  I  would  think  that  would  be  sufficient.  We  are 
after  justice  here.  All  the  arguments  for  the  shield  seem  to  deal  with 
the  fact  that  if  the  newsmen  is  not  given  the  shield,  his  sources  of  news 
will  dry  up.  There  is  no  merit  in  this.  I  think  limiting  the  sliield — 
granting  it,  of  course,  is  based  pretty  much  on  that  argument — 
limiting  it,  I  think,  based  on  the  arguments  of  how  society  is  best 
served ;  are  we  best  served  by  keeping  some  sources  of  information  open 
or  if  it  means  a  guilty  man  is  going  to  be  let  go  free  or  more  impor- 
tantly and  more  shockingly,  an  innocent  man  convicted  when  the  only 
evidence  can  be  obtained  through  this  reporter. 

I  think  this  gets  to  people's  conscience  a  little  more.  I  think  if  we 
have  the  other  two  safeguards,  then  you  will  not  find  reporters  being 
dragged  into  court  all  the  time,  and  they  will  only  be  required  if  there 
is  a  precondition,  a  showing  that  it  is  compelling  and  relevant  and 
the  information  is  not  readily  available  elsewhere. 

Mr.  Railsback.  I  wonder  if  you  are  aware  that  some  of  the  bills 
we  have  before  us  don't  even  have  a  requirement  that  there  be  a 
confidence  involved.  In  other  words,  some  of  the  bills  would  grant 
an  absolute  privilege  even  though  they  purport  to  use  the  rationale 
that  they  are  trying  to  protect  a  confidential  source.  They  don't  even 
have  a  requirement  to  claim  the  privilege  that  there  actually  was  a 
confidential  disclosure. 

Governor  IMeskill.  I  believe  that  Representative  Abzug's  bill  is 
in  that  nature.  It  is  an  absolute  shield.  I  think  you  are  right.  I  don't 
think  there  is  any  merit. 

IMr.  Railsback.  Would  the  legislation  you  support  also  have  that 
as  a  requirement,  that  the  shield  be  to  protect  a  confidential  source 
or  disclosure  ? 

Governor  ISIeskill.  I  don't  feel  that  tlie  confidentiality  of  that  is 
an  issue.  It  is  not  an  issue  with  me.  I  guess  it  is  my  lawyer's  back- 
ground of  the  rules  of  discovery,  of  getting  your  opponents'  case. 
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Of  coiii'f^c,  the  coiu"ts  are  more  liberal  than  they  used  to  be  on  this, 
but  the  original  rules  of  discover}^  dealt  primarily  ^Yith  o-ettino;  the 
information  wliich  the  other  side  has  which  he  and  only  he  has  or  it 
would  be  very  difficidt  for  you  to  obtain  it. 

.  You  coukl  not  just  let  him  do  all  the  work  and  investigate  and  just 
file  a  motion  and  get  tlie  information.  You  had  to  go  out  and  do  your 
own  digging.  I  have  the  same  feeling  about  these  cases.  I  don't  think 
whether  or  not  the  particular  person  says  I  will  tell  you  if  you  don't 
disclose  my  identity  has  much  to  do  with  it. 

I  would  like  to  add  on  this  matter  of  defamation,  I  don't  know 
what  the  sense  of  the  committee  is  on  this,  but  as  a  person  in  public 
life,  I  think  we  are  all  aware  of  the  fact  that  a  defamatory  article 
can  be  written. 

The  Supreme  Court  has  held  that  for  a  public  figure  to  recover  in  a 
defamation  action  he  has  to  prove  malice.  I  think  that  if  we  were  to 
allow  the  shield  in  defamation  cases,  a  newsman,  if  he  had  a  particular 
grudge  against  a  public  official  could  write  a  completely  false  inten- 
tionally clefamatory  article  and  attribute  it  to  a  usually  reliable  but 
undisclosed  source  and  then  in  the  civil  actions  brought  prevent  the 
plaintiff,  the  injured  party  from  showing  malice  by  saying  I  was 
not  malicious;  I  have  it  on  a  very  good  source,  but  I  can't  tell  you 
wdio  it  is. 

I  think  this  would  leave  public  in  public  life  wide  open  and  this 
would  be  a  terrible  thing. 

Mr.  Railsback.  Again,  I  want  to  thank  you  for  taking  time  out  of 
a  very  busy  schedule  to  come  down  here  and  give  us  the  benefit  of 
your  thinking.  We  appreciate  it  very  much. 

Mr.  Danielson.  Tik'  lit  ntieman  from  Massachusetts,  Mr.  Drinan. 

Mr.  Drinan.  Thank  you  very  much,  Governor,  for  coming  this 
morning. 

I  have  a  little  difficulty  with  the  law  that  you  are  proposing.  You 
say  on  page  6  that  you  urge  us  to  draft  a  law,  but  I  am  not  certain 
what  rights,  if  any,  that  law  you  propose  would  give  the  reporters. 

The  only  right  I  see  would  be  that  they  cannot  be  required  by 
subpena  to  testify  if  the  DA  can  get  this  testimony  from  other 
sources.  Is  there  any  other  right  they  would  get  under  your  proposed 
law? 

Governor  IMeskill.  Not  really.  I  am  one  of  those  who  don't  believe 
there  is  a  ciying  need  for  this  legislation.  Some  of  the  press  seem  to  feel 
that  there  is.  They  may  have  a  point.  I  feel  the  laws  of  evidence  give 
great  protection  to  any  witness.  They  would  also  apply  to  a  newsman. 

However,  if  because  of  the  fact  that  some  judges  will  rule  one  way 
on  a  rule  of  evidence  and  others  another  way,  perhaps  there  should  be 
statutory  protection,  but  it  would  more  or  less  be  a  codification  of  exist- 
ing rules  of  evidence  concerning  relevancy  and  the  philosophy  of  the 
disclosure  privileges. 

Mr.  Drinan.  You  think,  therefore,  there  is  no  threat  to  the  first 
amendment  involved  in  jailing  of  reporters,  either  ? 

Governor  Meskill.  No,  I  don't  and  neither  does  the  Supreme  Court. 

Mr.  Drinan.  They  said  there  is  no  constitutional  right  involved 
necessarily.  It  was  5-4.  They  practically  invited  Congress  to  pass  a 
law.  But,  Governor,  when  you  say  on  page  4  that  the  first  amendment 
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indicates  that,  the  protection  of  the  press  is  not  an  end  in  itself,  you 
elaborate  on  that,  but  it  doesn't  come  clear  to  me. 

As  I  recall,  the  first  amendment  says  that  Congress  shall  make  no  law 
abridging  the  freedom  of  the  press.  If  the  freedom  of  the  press  is  not 
an  end  in  itself,  I  don't  read  correctly. 

Governor  Meskill.  I  think  we  have  to  decide  what  the  purposes  of 
the  founders  of  the  Constitution  were.  I  was  told  by  a  very  wise  news- 
man from  a  leading  Connecticut  newspaper  on  his  retirement  some- 
thing that  impressed  me.  Pie  said  he  alwaj's  considered  freedom  of  the 
j^ress  as  something  which  belonged  to  the  public  which  had  access  to  the 
truth. 

He  said  he  had  always  tried  to  conduct  himself  in  that  light,  I  think 
the  purpose  of  this  was  not  to  give  the  press  the  right  to  defame  people 
or  print  lies.  This  doesn't  say  it  can  do  it  with  impmiity,  but  they  are 
responsible  for  the  results  of  that  printing. 

No  law  can  be  passed  to  say  you  cannot  print  this,  but  certainly,  if 
you  defame  someone,  he  has  the  right  to  sue.  Otherwise,  we  would  claim 
anything  a  newsman  printed  he  could  never  be  sued. 

There  would  be  no  such  thing  as  a  libel  law,  but  we  would  not  have 
a  libel  law  because  printed  defamation  would  bo  academic. 

Mr.  Drinan.  I  don't  think  the  questions  of  defamation  are  relevant. 
That  is  a  civil  action.  We  are  talking  about  criminal  investigations  and 
trials.  If  we  say  nothing  about  defamation  in  the  bill,  then  the  law  of 
defamation  continues  as  it  is. 

Governor  Meskill.  Unless  your  shield  is  broad  enough  to  cover  civil 
actions  as  well  as  criminal.  I  don't  know  what  the  language  of  the  bill 
would  be. 

Mr.  Drinan.  I  don't  think  that  is  contemplated  in  any  of  the  major 
bills.  This  would  be  a  subpena  in  a  criminal  investigation,  in  the 
investigatory  stage  or  adjudicatory  stage. 

Professor  Blasi  has  proposed  that  no  subpena  be  issued  in  the  inves- 
tigatory stage  and  that  in  the  adjudicatory  stage  there  be  careful 
limits.  Would  you  say  in  the  investigatory  stage  the  newsmen  have  a 
right  not  to  be  subpenaed,  not  to  be  policemen  without  badges  ^, 

Governor  Meskill.  I  would  still  place  the  provisions  I  mentioned 
here,  the  preconditions  of  relevancy,  in  other  words,  you  would  have 
to  show  that  the  newsman  has  something.  You  could  not  call  all  the 
members  of  the  press  in  and  say,  "Do  you  know  anyth''^lg  about  this 
particular  case?" 

Mr.  Drustan.  That  is  the  law  already  for  people. 

Governor  Meskill.  Right.  I  think  nev.-smen  are  people. 

Mr.  Drixaj^-.  Apparently,  they  are  nothing  more  than  people. 

Governor  ]Meskill.  That  is  correct. 

Mr.  Drinan.  So,  in  other  words,  you  would  say  in  effect  that  we 
should  not  enact  any  law.  So  when  you  say  you  urge  us  to  draw  up 
our  bill,  you  really  are  saying,  "Don't  draw  any  bill  at  all  because  there 
is  no  problem." 

Governor  jVIeskill.  No,  I  am  a  realist.  Father.  I  think  that  a  bill 
will  be  dravrn.  I  am  trying  to  get  in  some  input  so  it  will  be  a  good  bill, 
and  one  we  can  all  live  with. 

I  don't  feel  there  is  a  great  public  need  for  this.  If  you  remember  in 
New  Jersey  they  have  a  shield  law.  The  reporter  went  to  jail  anyway 
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because,  I  believe  the  judge  said  in  effect  the  legislature  is  not  going 
to  tell  me  how  to  run  my  court. 

Mr.  Drinan.  It  was  a  very  inadequate  shield  law.  We  want  to  write 
a  law  at  the  Federal  level  that  will  not  permit  these  loopholes,  so  to 
speak. 

Governor  Meskill.  Well,  one  man's  loophole  is  something  else. 

Mr.  Drinan.  When  would  a  problem  occur  ?  How  many  newspeople 
have  to  go  to  jail?  How  long  can  the  law  enforcement  officials  try  to 
turn  journalists  into  policemen  without  badges  before  you  will  admit 
there  is  a  problem  ? 

Governor  Meskill.  I  think  if  you  pass  a  bill  along  the  lines  I  am 
recommending,  that  will  not  happen. 

Mr.  Drinan.  Some  people  would  say  that  is  a  further  invitation 
to  the  law  enforcement  officials,  that  such  a  law  would  say  there  is  no 
problem  of  freedom  of  the  press  and  journalists  are  just  people.  You 
put  journalists  in  the  same  category  as  people. 

That  would  be  an  affirmation  that  journalists  have  no  rights  that 
ordinary  citizens  don't  have. 

Governor  Meskill.  I  agree  they  have  no  rights  that  ordinary  citi- 
zens don't  have. 

Mr.  Drinan.  All  right.  Thank  you  veiy  much. 

Mr.  Danielson.  I  will  yield  back  to  Mr.  Railsback  for  one  comment. 

Governor  Meskill.  May  I  add  one  thing?  When  I  said  that  for  the 
record,  I  am  saying  under  the  present  law  they  have  no  additional 
rights. 

Mr.  Drinan.  In  your  proposed  bill  you  are  not  giving  any  additional 
right  to  the  journalists. 

Governor  Meskill.  That  is  correct.  I  am  codifying  the  rules  of 
evidence  so  there  will  be  no  question  about  when  a  person  would  be 
required  to  give  testimony. 

Mr.  Drinan.  Lawyers  would  say,  "We  don't  need  to  codify  it." 

Governor  Meskill.  Journalists  don't  agree. 

Mr.  Railsback.  I  want  to  make  one  statement  that  I  think  should 
be  made,  because  Congressman  Drinan  and  I  disagree  about  this  and 
it  has  come  up  before. 

I  just  want  to  say  that  I  think  most  of  these  bills,  when  you  read 
these  bills,  they  are  not  limited  to  criminal  proceedings  and  even 
Professor  Blasi's  bill  defines  adjudicative  proceeding  in  this  way, 
"Adjudicative  proceeding  means  any  proceeding  or  motion  ancillary 
to  the  proceeding  or  for  the  discovery  of  evidence  relevant  to  the 
proceeding  commencing  with  the  return  of  an  indictment  or  informa- 
tion or  the  filing  of  a  complaint." 

There  is  not  any  question  in  my  mind,  but  what  it  refers  to  civil  as 
well  as  criminal  proceedings. 

Mr.  Danielson.  We  will  move  on  to  the  gentleman  from  New  Jer- 
sey, Mr.  Sandman,  who  now  has  the  floor. 

Mr.  Sandman.  I  don't  have  any  questions.  This  is  just  one  of  the 
times  when  the  Governor  and  I  often  agree.  I  could  not  agree  with  his 
statement  more.  I  thank  you  for  your  coming. 

Governor  Meskill.  Thank  you. 

Mr.  Danielson.  The  gentleman  from  Iowa,  Mr.  Mezvinsk5^ 

Mr.  Mezvinsky.  I  was  interested  in  your  comment  to  the  effect  that 
newsmen  have  no  more  rights  than  any  other  individual. 
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Why  do  you  think  we  have  the  Bill  of  Rights  and  freedom  of  the 
press  concerning  that  ?  Do  I  gather  you  are  saying  that  somehow  the 
rules  of  evidence  apply  to  the  Bill  of  Rights  ?  Is  that  right  ? 

Governor  Meskill.  The  rules  of  evidence  apply  to  the  Bill  of 
Rights  ?  I  would  imagine  the  rules  of  evidence  apply  to  all  the  provi- 
sions of  the  Constitution  and  the  amendments  to  it. 

I  don't  know  what  you  are  really  getting  at. 

Mr.  MEZ\^NSKY.  Do  you  thinl?;  the  Founding  Fathers  that  drafted 
this — and  I  think  if  you  look  at  the  press  back  in  the  iTOO's,  they  may 
have  had  more  problems  with  the  press  then  than  we  have  today — do 
you  think  that  they  meant  to  intei'pret  this  in  the  form  of  a  rules 
of  evidence  procedure  ? 

Governor  Meskill.  When  the  first  amendment  was  drafted  ? 

Mr.  Mezvinsky.  Yes. 

Governor  INIeskill.  I  think  what  tliey  were  trying  to  provide — and 
if  you  think  in  terms  of  what  communications  were  in  those  days — 
I  think  they  were  trying  to  provide  ready  access  to  the  truth  for  the 
public.  The  only  way  they  could  do  that  was  to  provide  that  those 
who  were  in  the  business  of  directing  facts  and  information  be  pro- 
tected as  far  as  being  able  to  print  what  they  wanted,  that  there  be  no 
censorship  and  no  precondition  to  anything  being  put  in  print  and 
directed. 

This  was  the  protection.  I  don't  think  that  they  ever  intended  that 
once  a  man  has  printed  a  story  and  it  has  been  directed,  that  somehow 
or  other  he  was  no  longer  a  citizen  obligated  to  appear  in  court  if  sub- 
penaed,  obligated  to  cooperate  with  our  system  of  justice,  that  some- 
how or  other  he  is  less  a  citizen  or  a  different  kind  of  person. 

I  don't  believe  this  was  ever  intended.  I  think  that  this  is  the 
position  that  the  Supreme  Court  has  taken  up  to  now.  Wigmore  says 
the  law  is  entitled  to  every  man's  evidence.  I  think  that  means  every 
man  whether  he  is  a  member  of  the  press  or  not. 

Mr.  Mezvinsky.  I  might  say,  though,  I  am  aware  of  the  argument 
and  the  presentation  by  Professor  Wigmore.  I  am  concerned  as  to 
whether  or  not  the  first  amendment  rights  should  be  put  in  terms  of 
rules  of  evidence  which  is  a  separate  issue,  I  think.  Can  you  give  me 
specific  examples  where  law  enforcement  has  been  adversely  affected 
in  your  State  by  providing  the  newsman  complete  protection  ? 

Governor  JNIeskill.  No.  I  can't  give  any  evidence  to  the  contrary 
either  where  a  newsman  has  been  jailed  and  it  is  a  serious  problem  of 
police  action  where  we  no  longer  investigate. 

We  have  heard  the  arguments  that  if  newsmen  are  going  to  be  made 
to  testify,  they  won't  solve  any  more  crimes  because  they  unearth  most 
of  the  criminal  activity.  This  is  hokum.  Most  of  the  criminal  activity 
is  incurred  by  good  police  work. 

The  press  does  a  good  job.  They  are  helpful  and  call  attention  to  our 
faults.  Once  they  have  published  information,  I  don't  think  there  is 
any  confidentialit}''  about  it  left.  I  think  the  problem  is  nowhere  near 
as  great  as  some  people  would  have  us  believe  it  is. 

]\Ir.  Mezvinsky.  Then  why  do  we  need  these  qualifications,  sup- 
posedly to  protect  law  enforcement  and  enhance  justice,  if  we  cannot 
come  up  with  examples  whereunder  law  enforcement  has  been  adverse- 
ly affected  ? 
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Governor  Meskill.  1  did  not  call  for  legislation.  I  say  if  you  are 
going  to  be  drafting  it  because  you  feel  the  newsmen  have  been 
harassed,  then,  OK,  I  have  no  objection  to  protecting  them  from 
harassment,  but  I  don't  believe  there  should  be  an  absolute  shield, 
because  I  think  there  you  are  going  to  deter  justice. 

Mr.  Mezvinsky.  You  said  in  reply  to  the  question  that  if  the  source 
comes  to  you  and  asks  for  confidentiality,  that  that  kind  of  contract 
should  not  be  given.  Don't  you  think  that  with  the  qualifications,  that 
with  newsmen  being  put  in  prison,  that  that  will  have  a  very  chilling 
effect  as  some  of  the  newsmen  have  pointed  out,  and,  in  fact,  you  will 
not  be  able  to  get  certain  information  out  to  the  public's  eye  ?  I  gather 
you  feel,  "So be  it"? 

Governor  Meskill.  If  that  is  the  only  place  the  prosecutor  and 
grand  jury  can  get  that  information,  and  I  think  that  should  be  shown, 
then  I  think  the  newsman  should  testify.  If  the  information  can  be 
received  somewhere  else,  if  the  story  in  the  newspapers  indicates 
enough  of  where  this  can  be  found  or  in  the  policies  in  an  ordinary 
investigation  of  the  particular  alleged  offense  either  committed  or  to 
be  committed,  if  they  will  come  in  and  testify  and  show  that  they  have 
checked  this,  that  and  the  other,  and  talk  to  this  person  and  that  per- 
son, and  they  cannot  get  the  information  that  is  behind  the  particular 
story  which  is  attributed  to  an  unnamed  witness,  then  I  think  the 
interests  of  justice  are  such  that  the  reporter  should  be  made  to  disclose 
the  source. 

Mr.  Mezvixsky.  I  would  sav.  Governor,  that  we  have  a  problem  be- 
cause I  have  asked  specifically  throughout  these  hearings  whether 
there  had  been  any  adverse  effect  upon  law  enforcement  by  providing 
simply  a  reaffirmation  of  the  first  amendment. 

To  date  we  have  not  had  examples  where  in  fact  there  has  been  an 
adverse  effect. 

Governor  Meskill.  Of  course,  we  don't  have  many  shield  laws.  I 
don't  quite  follow  you.  I  don't  see  what  that  proves. 

Mr.  Mezvinsky.  I  think  the  whole  question  of  why  we  need  the  qual- 
ifications because  of  possible  adverse  effect  has  not  been  presented  to 
the  committee  yet. 

You  ended,  "In  letting  innocent  men  be  convicted  while  shielding 
criminals  who  deserve  not  protection  but  conviction."  That  is  an  in- 
teresting but  very  general  statement. 

I  have  asked  for  specifics.  Can  you  give  this  committee  the  examples? 
Then  maybe  we  can  deal  with  it. 

Governor  Meskill.  I  can't  give  you  the  example  because  we  don't 
have  the  law.  If  we  have  the  kind  of  laAV  being  proposed  by  some  peo- 
ple, you  can  get  this  kind  of  result.  I  think  that  is  more  chilling  than 
the  things  people  liave  been  proposing  in  a  broad  shield  law. 

jMr.  Danielson.  Mr.  Cohen?    • 

Mr.  Cohen.  I  would  like  to  clear  up  a  couple  of  points.  With  refer- 
ence to  Wigm^ore's  statement  about  the  law  being  entitled  to  every 
man's  statement,  that  is  a  qualified  statement,  isn't  it  ? 

It  is  not  entitled  to  the  priest-penitent  evidence,  the  doctor-patient, 
attorney-client  or  husband- wife,  so  there  are  qualifications. 

Governor  Meskill.  Yes,  but  let  me  sav  this :  If  tlie  privile^'e  or  the 
confidentiality  is  broken  by  the  priest  telling  what  lie  knows  in  a  cere- 
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inony  or  by  the  lawyer  goino-  out  and  in  a  speech  telling  what  his  client 
told  him,  I  am  ceilain  that  the  lawyer  could  not  clami  the  privilege  m 
court  if  he  were  put  on  the  witness  stand.  -,.     ,      n        iv  i 

Mr.  Cohen.  But  that  pertains  to  information  divulged  publicly. 
Aviiat  about  the  situation  where  he  has  not  published  the  material  and 
the  Government  suspects  he  has  the  information  but  he  has  not  made 
the  report.  Does  this  bring  us  back  to  the  other  relationships  category  i 

Governor  ]Meskill.  I  don't  think  we  can  differentiate  between  a  re- 
porter and  them.  Let's  assume  a  criminal  contacted  me  and  said,  "I  will 
tell  you  about  a  crime  p.nd  who  did  it  provided  you  protect  me."  I  am 
a  reporter,  but  I  make  a  speech. 

Should  I  be  protected  because  I  may  lose  my  source  for  the  next 

Mr.  Cohen.  The  law  does  draw  distinctions  and  treats  different  peo- 
ple not  just  as  people.  As  in  the  husband- wife  relationship,  there  is 
an  overriding  policy.  There  is  an  overriding  policy  question  m  teims 
of  the  doctor-patient  or  priest-penitent. 

So,  there  are  overriding  policy  situations  in  getting  at  the  truth 
in  a  certain  situation. 

Governor  Meskill.  Yes ;  but  in  those  cases  you  mentioned  the  con- 
fidentialitv  is  that  what  is  being  told  is  going  to  be  a  secret,  the  entire 
message.  It  is  not  anticipated  that  that  person  is  going  to  spread 
it  across  the  newspapers  or  airways  and  then  claim  some  kind  of 
privilege. 

Mr.  Cohen.  As  I  understand  what  you  said,  you  said  all  you  would 
like  to  see  is  a  codification  of  existing  rules  of  evidence. 

Governor  Mesejll.  I  think  this  would  be  a  fair  general  statement 
of  what  I  am  proposing,  yes. 

Mr.  Cohen.  As  I  understand  it,  under  present  case  law,  however, 
that  simply  means  that  the  reporter  must  carry  a  burden  of  proof  to 
show  that  the  Government  is  actually  harassing  him  or  intimidating 
him  by  subpenaing  him  by  the  grand  jury  or  the  court  of  law. 

Governor  Meskill.  No,"^  I  anticipate  a  condition  precedent,  not  sub- 
sequent. 

Mr.  Cohen.  Under  existing  law  that  doesn't  seem  to  be  the  case. 
The  rules  of  evidence  today  put  the  burden  on  the  reporter  to  show 
harassment  by  the  Government.  You  are  shifting  the  burden  back  to 
the  Government,  right  ? 

Governor  :Meskill.  I  would  be  shifting  the  burden  back  to  the 
Government. 

Mr.  Cohen.  I  would  like  to  get  your  opinion  on  the  comments  just 
discussed  a  moment  ago  about  the'  law  having  interest  in  seeing  that 
the  innocent  people  are  protected  as  well  as  the  guilty  convicted. 

I  wonder  about  your  feeling  about  the  proposed  code  of  evidence. 
I  see  there  are  provisions  there  for  keeping  the  identity  of  informants 
secret. 

Governor  Meskill.  I  am  not  familiar  with  them. 

Mr.  Cohen.  Would  you  feel  the  same  reasons  which  underly  the 
police-informant  privilege  would  apply  to  the  press  as  well  as  to  the 
Government  ? 

In  other  words,  the  Government  maintains  it  has  an  interest  m  keep- 
ing identities  of  informers  confidential,  and  this  is  provided  for  in  a 
new  rule  of  evidence.  Would  vou  agree  or  disagree  with  that? 
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Governor  Meskill.  I  think  what  is  fair  for  one  is  certainly  fair  for 
the  others.  As  I  say,  I  have  not  seen  the  proposal  you  are  talking  about, 
however. 

Mr.  Cohen.  Basically  for  the  same  reasons  that  pertain  tor  pro- 
tecting Government  sources,  but  also  newsmen's  sources  ? 

Governor  Meskill.  I  think  it  should  be  broad  enough  for  protecting 
everyone,  not  just  newsmen. 

Mr.  Cohen.  On  page  2  you  say,  "I  think  a  showing  should  be  re- 
quired, first  of  all,  indicating  there  is  good  reason  to  believe  that  the 
reporter  subpenaed  does,  in  fact,  have  information  or  evidence  regard- 
ing the  material  in  question." 

Do  you  mean  probable  cause  as  a  standard  of  evidence  for  a  court, 
merely  probable  cause,  as  a  good  reason  to  believe  ? 

Governor  Meskill.  Yes.  For  example,  there  would  have  to  be  a 
showing  that  this  man  printed  a  story  in  which  he  described  certain 
events  which  he  obviously  has  knowledge  of.  That  is  No.  1.  I  think 
if  we  are  going  to  pass  a  law  we  have  to  protect  against  the  situation 
where  the  grand  jury  decides  to  call  in  all  the  police  reporters  and 
find  out  if  they  know  anything,  strictly  a  fishing  expedition. 

Mr.  Cohen.  Probable  cause  is  different  from  clear  and  convincing, 
beyond  a  reasonable  doubt,  overwhelming  evidence,  or  by  a  fair 
preponderance. 

I  thank  you. 

Mr.  Danielson.  Are  tliere  any  questions  here  that  simply  must  be 
asked  ?  There  are  none. 

Thank  you  very  much,  Governor  Meskill.  We  appreciate  your  help. 

We  have  three  more  witnesses.  Our  next  witness  will  be  Mr.  Walter 
Gleason,  publisher  of  the  Tribune-Gazette  of  Clintonville,  Wis.,  tes- 
tifying on  behalf  of  the  National  Newspaper  Association. 

TESTIMONY  OF  WALTER  E.  GLEASON,  PUBLISHER,  TRIBUNE- 
GAZETTE,  CLINTONVILLE,  WIS.,  ON  BEHALF  OF  NATIONAL  NEWS- 
PAPER ASSOCIATION,  ACCOMPANIED  BY  THEODORE  A.  SERRILL, 
EXECUTIVE  VICE  PRESIDENT,  NNA,  AND  WILLIAM  G.  MULLEN, 
CORPORATE  SECRETARY  AND  GENERAL  COUNSEL,  NNA 

Mr.  Danielson.  Sir,  would  you  identify  your  two  colleagues  for  the 
record. 

Mr.  Gleason.  Yes,  sir.  With  me  today  are  Mr.  Theodore  Serrill, 
executive  vice  president  of  the  National  Newspaper  Association,  and 
William  G.  Mullen,  the  National  Newspaper  Association  corporate 
secretary  and  general  counsel. 

Mr.  Danielson.  Would  you  proceed. 

Mr.  Gleason.  We  appreciate  very  much  this  opportunity  to  share 
with  you  the  views  of  the  members  of  tlie  National  Newspaper  Asso- 
ciation on  the  questions  now  before  this  committee. 

We  also  sympathize  with  the  difficult  decisions  you  will  have  to 
make  in  coming  weeks  in  wrestling  with  the  many  issues  which  this 
legislation  encompasses. 

My  name  is  Walter  E.  Gleason.  I  own  and  publish  the  Clintonville, 
Wis.,  Tribune-Gazette,  a  3,400  circulation  weekly  newspaper  west  of 
Green  Bay.  I  am  also  presently  serving  as  a  vice  chairman  of  the 
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Freedom  of  Information  Committee  of  the  National  Newspaper  Asso^ 
ciation,  and  it  is  in  that  capacity  that  I  appear  here  today. 

Many  words  have  been  written  and  spoken  on  this  subject  both 
before  and  since  the  decision  of  the  U.S.  Supreme  Court  on  June  29, 
1972.  None,  however,  have  been  so  eloquent  nor  have  any  been  more 
lucid  in  their  statements  of  what  a  free  press  means  than  were  those 
of  Thomas  Jefferson,  James  Madison,  Thomas  Paine  and  many  others 
who  wrote  of  the  need  for  a  free  press  at  the  time  this  great  Nation 
was  being  founded. 

The  principle  involved  simply  cannot  be  more  clearly  stated  than 
in  the  first  amendment  itself:  '"Congress  shall  make  no  law  *  *  * 
abridging  the  freedom  of  speech,  or  of  the  press  *  *  *" 

I  will  have  a  few  words  more  to  say  about  the  language  in  the  first 
amendment  in  a  short  time.  First,  let  me  outline  for  you  some  of  the 
decisionmaking  process  that  has  gone  on  within  our  own  association 
since  the  decision  of  the  Supreme  Court  in  the  Branzhurg^  Caldiuell, 
and  Pappas  cases. 

Shortly  after  the  decision,  the  members  of  the  National  Newspaper 
Association  met  in  annual  convention  in  Portland,  Oreg.  In  a  highly 
charged  atmosphere  they  approved  a  resolution  calling  for  the  adop- 
tion of  completely  unqualified  Federal  law  to  protect  news  sources 
and  unpublished  infonnation. 

A  few  months  later,  when  emotions  were  not  running  quite  so  high, 
the  president  of  the  National  Newspaper  Association  told  this  same 
committee  that  a  qualified  bill,  while  not  our  first  preference,  would 
be  satisfactory,  especially  since  many  media  groups  had  agreed  on  one 
type  of  a  qualified  bill. 

During  rather  intense  questioning  by  the  members  of  this  com- 
mittee, several  thoughtful  questions  were  raised  as  to  how  those  quali- 
fications could  be  written  so  as  to  produce  meaningful  and  protecting 
legislation. 

We  have  been  thinking  about  and  discussing  those  questions  ever 
since  and  the  answers  are  not  satisfactory  to  us.  Also,  since  the  time 
of  our  testimony  last  fall  we  have  seen  several  newsmen  go  to  jail 
for  refusing  to  name  confidential  sources  or  provide  courts  and  grand 
juries  with  unpublished  notes  or  tapes. 

Some  of  them  went  to  jail  in  States  which  had  what  were  thought 
to  be  absolute  legislative  protection  against  compulsory  disclosure. 

Even  in  those  cases  wliere  the  State  law  was  thought  to  have  pro- 
vided absolute  protection,  however,  the  courts  interpreted  the  law 
in  such  a  way  as  to  require  compulsory  disclosure  or  jail  for  news- 
men who  refused  to  reveal  their  courses  or  unpublished  notes  or  tapes. 

For  the  six  members  of  this  committee  who  were  not  members  of 
it  last  fall,  and  especially  for  the  three  newly  elected  Members  of 
Congress  sitting  on  this  committee,  please  allow  me  to  review  for 
just  a  moment  what  NNA  is  and  who  it  represents. 

NNA  was  founded  in  1885  as  the  National  Editorial  Association. 
Its  purpose,  then  and  now,  is  to  serve  the  needs  of  the  weekly  and 
small  city  daily  newspapers  of  this  country,  of  which  there  are  more 
than  8,500  todav. 

In  1959  its  offices  were  moved  from  Chicago  to  Washing-ton  because 
of  the  ever-increasing  presence  of  the  Federal  Government  in  the  lives 


208 

and  business  operations  of  its  members.  Shortly  thereafter,  to  avoid 
confusion  of  its  former  "alphabet"  name — NEA — with  at  least  one 
other  association  and  a  newspaper  syndicate  service,  NEA  changed 
its  name  to  National  Newspaper  Association — NNA. 

Today,  NNA  is  a  full-service  trade  association  serving  the  needs 
of  about  5,500  weekly  and  1,000  small  community  daily  newspaper 
members.  Our  membership  continues  to  grow  despite  the  fact  that 
the  total  number  of  newspapers  decline  slightly  each  year. 

Total  circulation  of  NNA's  member  newspapers  increases  appre- 
ciably every  year,  however,  as  does  total  readership.  The  NNA  is 
composed  of  community  iiewspaper  publishers.  Publishers  like  myself 
or  mv  fellow  Wisconsin  publisher,  Harry  JNIiedema.  Jr.,  of  the  Stough- 
ton,  Wis..  Courier,  Mr.  Chairman,  or  like  John  McMaster  of  the  Ayer, 
Mass.,  Public  Spirit ;  Glenn  Bjorn  of  the  Salt  Lake  City,  TTtah,  Times ; 
John  McConnally  of  the  Burlington,  Iowa,  Hawkeye;  Roy  Holding 
of  the  Galva,  111.,  News ;  Peter  Corsons  of  the  Lockport,  N.Y.,  Union- 
Sun  &  Journal;  John  J.  Stethers  of  the  Ocean  City,  N.J.,  Sentinel 
Ledger;  James  S.  Thompson  of  the  Dover- Foxcroft,  Maine,  Obser\'er ; 
and  C.  Deane  Funk  of  Santa  INIonica,  who  publishes  newspapers  in 
the  Los  Angeles,  Calif.,  area. 

Through  discussions  and  correspondence,  NNA  members  like  these 
have  urged  the  association  to  support  legislation  granting  absolute 
protection  for  confidential  news  sources  and  unpublished  information. 

For  that  reason  and  because  of  serious  misgivings  about  the  ef- 
fectiveness of  anything  less  than  absolute  protection,  NNA  urges  this 
committee  to  recommend  such  a  bill  to  Congress.  We  finnl}^  believe  that 
anything  less  than  absolute  protection  will  really  be  no  protection  at 
all. 

Despite  all  of  the  political  rhetoric  which  has  accompanied  the 
introduction  of  most  of  the  qualified  bills  before  this  committee  and 
in  the  Senate,  despite  their  sponsor's  claims  of  wanting  to  protect  free- 
dom of  the  press  and  the  free  flow  of  infomiation,  no  qualified  bill 
will  accomplish  what  its  sponsor  claims. 

We  believe  that  rather  than  reinstating  the  first  amendment 
guarantees,  such  bills  would  in  fact  do  what  it  prohibits;  namely, 
"abridge"  those  rights.  Qualified  "protection"  answers  no  questions 
at  all  for  journalists  or  for  their  sources. 

'Wlio  can  say  with  any  degree  of  cei-tainty  how  a  court  would  in- 
terpret a  qualified  law?  Lawyers,  judges,  indeed  the  members  of  this 
committee  will  not  be  able  to  give  assurance  to  any  reporter  or  to  news 
sources  that  what  is  said  in  confidence  can  be  protected  from  com- 
pulsory disclosure  before  courts  and  grand  juries  if  Congress  approves 
onlv  a  qualified  law. 

Mr.  Chairman,  the  members  of  our  association  can  ill  afford  the 
financial  burden  of  settling  these  questions  in  test  cases  following  the 
subpenaing  of  reporters,  editors  or  the  publishers  themselves,  and  in 
many  cases  they  are  one  and  the  same  person. 

In  addition  to  the  financial  expenses  involved  in  appealing  adverse 
court  rulings  in  such  cases,  NNA  member  newspapers  would  face 
serious  consequences  were  a  busy  reporter  or  editor  actually  jailed 
for  ref usin.f»'  to  disclose  sources. 

In  fact,  I  might  insert  here,  I  would  not  be  able  to  be  here  today  if 
you  jailed  my  reporter  because  there  would  not  have  been  anyone  to  get 
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the  paper  out  yesterday.  Sucli  an  occurrence  would  cause  a  severe  loss 
since  the  typical  NNA  member  does  not  have  extra  personnel  avail- 
able to  replace  or  assume  the  duties  of  anyone  lost  to  the  local  jail. 

Plus,  they  can't  call  up  to  hire  a  "temporary"  editor  or  reporter 
in  most  of  the  towns  served  by  NNA  members.  Those  people  are  sim- 
ply not  available. 

While  we  know  of  no  case  involving  the  jailing  of  such  newspaper 
men,  I  think  the  members  of  this  committee  can  fully  appreciate  what 
it  would  mean  to  the  continued  operation  of  that  type  of  newspaper 
were  such  an  occasion  to  arise,  as  well  as  the  very  real  possibility  of 
such  an  occurrence. 

I  mentioned  before,  Mr.  Chairman,  that  even  the  members  of  this 
committee,  lawyers  or  judges,  cannot  confidently  foretell  how  the 
courts  would  interpret  a  qualified  law  in  specific  cases. 

How  then,  is  a  publisher  or  a  reporter  or  editor  of  a  2,000  or  3,000 
circulation  weekly  newspaper  in  the  Mississippi  delta  or  the  mountains 
of  Appalachia  or  the  wide-open  country  of  the  Far  West  supposed 
to  know  exactly  what  his  rights  or  the  rights  of  his  sources  are  under 
such  a  law  ? 

The  answer,  Mr.  Chairman,  is  that  he  cannot.  As  a  result  he  will 
either  continue  to  risk  jail  (perhaps  in  unknowing  reliance  on  the  first 
amendment)  or  will  recede  from  his  responsibilities  and  thus  not 
serve  the  public — his  readers — as  the  first  amendment  intended  him 
to  be  able  to  do. 

Finally,  Mr.  Chairman,  a  large  measure  of  our  purpose  in  appearing 
here  today  is  to  assure  the  members  of  this  committee  that  it  is  not  only 
the  metropolitan  pre.ss  which  is  concerned  with  the  issues  involved  in 
the  legislation  you  are  studying. 

Newspaper  publishers  everywhere  are  vitally  concerned  and  asking 
questions.  Most  who  talk  to  us  are  of  the  very  sincere  belief  that  any- 
thing less  than  an  absolute  law  will  be  useless  and  of  no  effect  so  far 
as  they,  their  reporters,  and  news  sources,  are  concerned. 

Mr.  Chainnan,  attached  to  my  statement  is  a  brief  analysis  of  some 
of  the  issues  relating  to  the  questions  involved  in  this  legislation  that 
has  been  prepared  by  NNA's  general  counsel.  I  would  like  to  make  it 
a  pait  of  my  statement,  and  I  submit  it  for  inclusion  in  the  record 
of  the  hearings. 

Thank  you  again  for  allowing  us  this  time. 

Mr.  Danielson.  Thank  you  very  much,  Mr.  Gleason.  The  material 
will  be  made  a  part  of  the  record. 

[The  document  referred  to  follows :] 

Xationai.  Newspaper  Association 

summary   analysis    of    selected   issues   relating   to   bills    to   protect   con- 
fidential news  sources  and  unpltblished  information 


To  whom  should  the  testimonial  privilege  extend?  NNA  is  of  the  opinion  that 
to  limit  the  scoi)e  of  the  privilege  is  to  abridge  the  First  Amendment.  Therefore, 
NNA  believes  that  the  protection  should  extend  not  only  to  the  ■'e^;tablished" 
press  but  also  to  free-lance  writers,  book  authors  and  even  "underground"  news- 
papers, etc.  We  believe  the  scoi)e  of  the  First  Amendment  was  intended  to  in- 
clude the  "lonely  pamphleteer"  as  well  as  the  established  press  and  that  any  law 
which  restricted  protection  to  the  commercial  press  would  abridge  tliat  intention. 
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Should  there  he  any  exceptions  to  the  testimonial  privilege,  for  example,  in 
cases  of  serious  crimes,  libel,  national  security  V  No.  Any  exception  will  .simply 
amount  to  an  open  invitation  tf)  the  courts  to  evade  the  principles  and  inten- 
tions behind  the  adoption  of  such  a  law.  Even  with  an  absolute  law.  it  will  be 
difficult  for  the  courts  to  resist  watering  down  its  intent  as  they  weigh  the  pro- 
tection it  affords  against  requirements  of  the  Constitution,  its  amendments,  and 
other  laws. 

We  fully  appreciate  the  sincerity  of  the  views  of  those  who  oppose  absolute 
protection — but  we  hope  they  realize  the  futility  of  legislating  in  any  manner  if 
all  that  will  result  is  a  law  full  of  legal  loopholes.  Likewise,  we  urge  those  who 
support  an  absolute  law  not  to  negotiate  away  the  basic  provisions  such  a  law 
should  contain  simply  to  "satisfy"  the  press  by  adopting  some  sort  of  bill.  NNA 
does  not  believe  that  there  can  be  any  compromise  on  this  point. 

Ill 

Should  the  Federal  law  apply  to  the  states?  Only  if  absolute.  If  a  qualified 
federal-state  law  is  enacted.  Congress  should  make  certain  that  the  states  retain 
the  opportunity  to  write  stronger  laws.  We  believe  Congress  can  adopt  a  federal- 
state  law  that  will  leave  the  states  with  that  freedom.  If  Congress  proposes  to 
adopt  a  law  written  in  a  manner  restricting  the  states  from  adopting  stronger 
laws,  NNA  would  have  to  oppose  it.  Many  states  already  have  fine  laws  that 
provide  the  required  degree  of  protection.  If  Congress  enacts  a  qualified  law  that 
applies  equally  to  the  states,  with  no  provision  for  stronger  state  laws,  states  now 
having  absolute  protection  will  stand  to  lose  it. 

IV 

To  what  types  of  proceedings  should  the  testimonial  privilege  extend?  In  a 
word— all.  There  can  also  be  no  exceptions  in  this  regard.  The  protection  should 
extend  to  all  civil  and  criminal  court  proceedings  including  grand  juries ;  to  leg- 
islative hearings  and  other  legislative  proceedings  and  to  all  types  of  proceedings 
before  agencies,  departments  and  other  executive  branches. 


Should  the  protection  extend  to  unpublished  notes,  tape  recordings,  television 
out-takes,  and  other  types  of  unpublished  raw  data?  Yes,  and  not  only  to  sucr 
information  gathered  in  confidence.  A  reporter's  raw  notes  are  no  one's  business 
but  his  own.  If  they  contain  anything  of  news  value  they  will  have  been  pub- 
lished. In  many  cases  they  are  without  substantiation  and  often  the  reporter  will 
have  found  later  that  notes  he  made  at  the  beginning  of  an  investigation  did  not 
bear  up  in  the  light  of  further  investigation.  This  material  could  harm  innocent 
persons  if  made  public. 

VI 

Should  the  protection  extend  to  situations  where  a  reporter  witnesses  a  crime 
or  an  accident  as  a  citizen,  not  as  a  reporter?  No,  it  should  not.  The  law,  however, 
need  not  be  written  so  that  an  exception  is  made  for  this  situation.  NNA  believes 
that  it  can  be  written  clearly  to  indicate  it  would  not  apply  under  such  circum- 
stances. 

VII 

Is  legislation  needed  at  the  Federal  level?  Yes.  In  light  of  the  Supreme  Court 
June  29,  1972  decision,  reporters  and  the  whole  free  press  as  well  as  all  citizens 
now  rightfully  question  exactly  what  the  First  Amendment  means.  Congress 
needs  to  pass  legislation  to  restate  it,  clearly  and  succinctly,  so  that  all  people 
can  be  assured  that  the  free  press  in  America  will  continue  to  fiourish,  that  it 
will  continue  to  smoke  out  waste,  scandals,  conflicts  of  interest  and  other  mis- 
deeds at  all  levels  of  government  in  addition  to  discovering  and  helping  correct 
wrongs  in  other  parts  of  our  society. 

In  making  this  restatement,  however,  Co7igress  must  make  certain  that  it  does 
not  "abridge"  the  free  press  which  the  Constitution  assures. 

The  modern  definition  of  the  word  abridge,  according  to  Webster's  Seventh 
New  Collegiate  Dictionary,  is  "to  shorten  by  omission  of  words  while  retaining 
sense  or  to  condense."  The  archaic  definition,  however,  which  we  may  presume 
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was  in  use  when  the  Bill  of  Rights  was  developed  is  to  "deprive,  diminish  or  cur- 
tail." We  sincerely  hope  that  this  Committee  will  see  the  wisdom  of  not  curtailing 
or  diminishing  the  rights  which  the  First  Amendment  guarantees. 


Should  the  protection  extend  to  confidential  sources  and  information  collected 
by  a  person  no  longer  working  as  a  reporter?  Yes.  It  is  unlikely  that  confidential 
information  would  be  forthcoming  if  a  source  knew  his  identity  was  likely  to  be 
revealed  at  a  later  date.  As  this  Committee  knows,  this  issue  has  come  up  in  some 
cases  recently  before  the  courts.  Courts  have  decided  that  the  law  in  question 
did  not  provide  protection  to  former  reporters.  We  hope  Congress  will  clearly 
provide  for  protection  for  sources  and  information  in  such  cases. 

Although  many  other  questions  might  be  raised  on  the  subject  of  the  testi- 
monial privilege,  we  have  limited  our  discussion  to  those  we  believe  most  im- 
portant. 

Mr.  Danielson.  Can  you  tell  me  the  first  instance  of  which  you  are 
aware  in  which  the  press  asserted  the  i-ight  to  an  absoktte  or  even 
qualified  privilege  against  testimony  ? 

Mr.  Gleason.  No,  I  can't. 

Mr.  Danielson.  Do  you  know  of  any  before  the  last  15  years  ? 

Mr.  Gleason.  No,  I  have  the  feeling  that  this  is  a  new  issue  and  a 
developing  one,  Mr.  Chairman. 

Mr.  Danielson.  I  think  it  is,  myself,  but  I  wondered  if  you  knew  of 
something  earlier  than  that. 

Mr.  Gleason.  I  believe  that  there  has  been  very  close  collaboration 
between  the  news  media,  principally  newspapers,  historically,  concern- 
ing the  personnel  involved  in  news  gathering,  and  the  Government. 

In  recent  years  there  have  developed  certain  trends  to  separate  our 
interests  somewhat. 

Mr.  Danielson.  When  you  mention  that  many  months  ago  the 
Newspaper  Association  was  interested  in  a  qualified  privilege,  to  what 
extent  would  the  association  have  favored  qualifications  at  that  time  ? 

Mr.  Gleason.  I  would  like  to  defer  to  Mr.  Mullen  on  that.  He  has 
been  following  that  more  closely  than  I. 

Mr.  Mullen.  Wlien  we  testified  last  fall,  many  media  groups  at  that 
time  were  behind  the  Joint  Media  Committee  bill  which  became  the 
bill  Mr.  Wlialen  introduced  in  the  Congress.  At  that  time,  before  we 
had  had  a  great  deal  of  time  to  think  about  it,  we  testified  in  favor 
of  it. 

Mr.  Danielson.  "\Vhat  were  the  qualifications  ? 

Mr.  Mullen.  If  I  recall  correctly,  Mr.  Whalen  has  reintroduced  the 
bill. 

Mr.  Danielson.  I  know,  but  I  don't  know  what  the  bill  reads.  Would 
you  tell  me  what  the  qualifications  are  ? 

Mr.  Mullen.  If  I  recall  correctly — it  has  been  sometime  since  I 
looked  at  it — the  bill  has  an  exception  for  cases  of  libel.  Then  it  pro- 
vides that  in  cases  of  national  security  or  national  interest  that  the 
privilege  could  be  divested  according  to  a  certain  procedure. 

I  am  sorry  I  don't  have  the  bill  in  front  of  me. 

Mr.  Danielson.  I  see.  I  have  the  bill  in  front  of  me  now.  It  does 
refer  to  allegedly  defamatory  information  where  the  defendant  asserts 
a  defense  based  upon  the  source.  It  states,  "a  compelling  and  over- 
riding national  interest." 

Thank  you  on  that  point.  To  get  back  to  Mr.  Gleason,  you  pointed 
out  on  page  6  of  your  testimony  that  if  there  is  a  qualified  privilege 
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you  would  have  an  uncertainty  as  to  how  the  courts  might  interpret 
the  qualified  statute. 

Isn't  that  true  of  all  legislation,  any  type  of  a  privilege  or  any  kind 
of  a  law  that  has  ever  been  passed  ? 

Mr.  Gleason.  I  am  afraid  it  is.  You  are  touching  a  very  critical  point 
here.  To  what  extent  are  newsmen  entitled  to  more  certainty  in  legis- 
lation affecting  them  than  the  American  citizen  is  in  legislation  affect- 
ing him,  a  nonnewsman  ? 

I  don't  know  how  far  we  should  get  into  these  things. 

Mr.  Danielson.  We  have  laws  on  income  tax  and  people  end  up  in 
jail  because  of  the  inherent  uncertainty  of  using  words  as  communica- 
tion. 

Mr.  Gleasox.  Absolutely.  I  think  we  are  on  dangerous  ground  when 
we  try  to  define  the  first  amendment.  Freedom  is  a  tough  thing  to 
measure.  You  are  either  free  or  you  are  not. 

INIr.  Danielsox.  I  suppose  if  you  carried  that  to  the  absolute  furthest 
extreme  you  would  say  by  repealing  all  laws  there  would  be  no  law- 
breakers. Do  you  seek  that  end  ? 

Mr.  Gleason.  No.  I  don't,  sir. 

Mr.  Daxieesox.  Would  you  permit  a  waiver  of  the  privilege  by  the 
newsman?  Suppose  a  newsman  wanted  to  come  in  and  testify,  could 
he  be  allowed  to  do  so  ? 

Mv.  Gleasox.  Can't  newsmen  testify  now  ? 

Mr.  Daxielsox.  Yes. 

Mr.  Gleasox.  I  think  what  we  are  talking  about  is  a  very  narrow 
area  of  newsgathering.  I  agree  with  Mr.  Mollenhoff  that  this  can  be 
abused  if  we  begin  to  write  too  much  legislation. 

We  are  talking  about  a  small  trickle  of  truth  that  comes  in  a  little 
narrow  ditch  which  might  not  get  to  the  public  if  we  do  anything  to 
divert  it. 

Mr.  Daxielsox.  I  favor  in  bringing  that  trickle  of  truth  in,  but  I 
want  to  know  how  to  do  it  without  damming  up  all  the  truth. 

Mr.  Gleasox.  I  am  afraid  that  comes  from  sources  that  are  eddies 
in  the  current :  they  are  running  counter  to  the  stream.  They  are  in  a 
great  swell  of  current,  maybe  an  entirely  evil  thing,  but  they  are 
willing  to  back  up  against  that  current  just  enough  to  see  that  some 
end  they  hold  to  can  be  served. 

I  have  the  feeling  that  we  are  dealing  more  with  criminals  as  the 
sourcxj  of  this  information  than  we  ai-e  with  good  honest  people  that 
Vive  straightforward,  simple  lives. 

Mr.  Daxielsox.  Suppose  you  are  dealing  with  an  informant  who  is 
as  pure  as  the  driven  snow  on  the  chapel  roof.  He  happens  to  have  tlie 
type  of  confidential  information,  but  he  is  imminently  poor.  Would 
you  extend  the  confidential  qualification  to  him  ? 

Mr.  Gleasox.  Yes,  because  I  think  you  have  to  extend  it  to  all 
people. 

Mr.  Daxielsox.  Would  you  recognize  any  distinction  against  in- 
formation which  comes  to  the  newsman  from  a  confidential  source 
and  that  which  comes  from  a  source  which  clearly  would  not  be 
confidential? 

Mr.  Gleasox.  Yes.  It  is  only  if  it  is  in  confidentiality  that  we  are 
concei'ned  with  here  today. 

Mr.  Daxielsox.  I  hoped  you  would  say  that.  You  are  not  concerned 
about  extending  a  privilege  to  nonconfidential  sources,  are  you  ? 
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Mr.  Gleason.  Absolutely  not. 

Mr.  Daxielsox.  How  about  nonconfidential  information  ? 

Mr.  Gle.\son.  If  it  is  obvious  to  the  newsmen,  it  is  obvious  to  some- 
one else,  too.  We  are  talking  about  a  veiy  confidential  thing,  a  pereon- 
to-person  confidence.  If  you  take  that  one  you  have  cut  him  off  as  a 
soui'ce  f oi'ever. 

Mr.  Danielson".  But  where  the  source  is  not  confidential  you  would 
not  have  the  privilege  invoked  in  that  situation,  is  that  true  ? 

]Mr.  Gleasox.  I  am  not  concerned  with  that,  really. 

Mr.  Daxielson.  I  think  you  are  telling  me  no,  vou  would  not  include 
it. 

iSIr.  Gleasox.  I  think  that  is  true,  but  I  don't  want  to  be  that 
defuiite. 

^Ir.  Daxielsox.  Sometimes  we  have  to  bite  the  bullet.  I  think  it  is 
implicit  in  what  you  are  saying.  Suppose  you  do  have  information 
from  a  confidential  source.  This  one  is  not  quite  that  pure.  Then  the 
source  says,  "Mr.  Gleason,  I  no  longer  care  whether  I  am  identified  or 
not.  I  waive  any  privilege." 

Under  that  circumstances  should  the  newsman  be  compelled  to 
testify  ? 

iNIr.  Gleasox.  If  the  source  is  that  open  with  the  newsman,  he  is 
going  to  be  that  open  with  everyone  else,  too. 

]\Ir.  Daxielsox.  That  doesn't  quite  answer  the  question,  though. 

Mr.  Gleasox.  I  think  that  if  the  newsman  can  perceive  that  this 
source  is  no  longer  confidential,  he  certainly  should  not  be  bound; 
there  is  no  more  confidentiality ;  it  is  gone. 

Mr.  Daxielsox.  Then  he  should  be  compelled  to  testify  if  need  be  ? 

Mr.  Gleasox.  Yes,  if  he  has  open  information,  openly  arrived  at  or 
opened  up  later,  I  don't  see  why  it  should  be  privileged. 

Mr.  Daxeelsox".  I  agree  with  you  100  percent.  I  just  like  to  hear  it 
coming  from  your  mouth  since  you  do  represent  the  media. 

Lastly,  if  the  confidential  source  himself  refuses  to  waive— assum- 
ing now  we  have  a  privilege  for  confidential  information,  the  confi- 
dential source  refuses  to  waive  confidentiality — do  you  feel  the  news- 
man should  have  the  right  to  make  a  disclosure  ? 

Mr.  Gleasox.  Yes.  This  is  a  bond  between  a  newsman  or  a  person  and 
his  source  of  information.  I  don't  like  to  use  the  word  "newsman"  as 
though  it  were  something  special. 

It  is  a  person  and  his  source  of  information.  That  is  only  as  valuable 
as  the  newsman  tliinks  he  has  to  make  it  or  the  person  who  is  the  re- 
cipient of  the  information.  If  he  doesn't  care  about  that  confidence, 
he  can  break  it.  He  has  to  live  with  his  conscience. 

Mr.  Daxielsox.  Then  you  would  be  giving  a  newsman  a  unique  priv- 
ilege, one  which  he  could,  with  a  fine  degree  of  selective  morality,  if 
you  want  to  call  it  that,  say,  "I  will  respect  this  privilege,  but  I  will 
not  respect  this  one.  I  will  respect  it  for  a  while,  but  not  later." 

It  is  sort  of  a  cafeteria  stvle  of  justice;  take  the  one  you  want.  Is 
that  it? 

Mr.  Gleasox.  I  think  we  have  wandered  a  little  here. 

Mr.  Daxielsox.  I  don't  think  so,  but  that  is  between  us.  I  might 
state,  as  it  has  finally  come  out,  you  and  I  agree  almost  perfectly  on 
the  privilege. 


214 

I  want  to  commend  you  on  the  selection  of  newspp.pers.  Sublimi- 
nally  I  find  3'ou  have  named  one  newspaper  from  tlie  territory  in  which 
eo.ch  01  the  members  of  this  committee  come. 

Mr.  Gleason.  Can  I  tell  you  in  confidence  that  I  had  some  help  ? 

Mr.  Danielson.  I  have  a  subliminal  sense  of  how  those  things  are 
put  together. 

Thank  you  very  much.  I  now  yield  to  my  chairman. 

Mr.  Kastenmeiee  [in  the  chair] .  I  have  no  questions.  I  am  sorry  I 
was  not  here  to  greet  the  gentleman  from  Wisconsin. 

Mr.  GiiEAsoN.  May  I  add  another  newspaper  and  publisher,  'Mv. 
Harry  Miedema,  the  Stoughton.  Wis.,  Courier. 

Mr.  Danielson.  You  have  the  gentleman  from  Stoughton,  Wis.? 

Mr.  Kastenmeier.  ^Ir.  Mezvinsky  ? 

Mr.  Mezvinsky.  Thank  you.  I  first  want  to  touch  on  your  definition 
of  confidentiality.  Your  association,  vrhen  they  submitted  the  sum- 
mary statement,  were  asked  should  the  protection  extend  to  unpub- 
lished notes,  tape  recordings,  television  outtakes,  and  other  types  of 
unpublished  raw  data. 

The  answer  was  "Yes."  So,  I  understand  your  position  is  no  dif- 
ferent from  your  association's.  Do  you  stand  by  tliat  statement  ? 

Mr.  Gleason.  Yes,  but  I  would  like  to  bear  in  mind,  ]Mr.  Congress- 
man, that  what  a  reporter  gathers  in  the  conduct  of  his  repertorial 
efforts  may  or  may  not  be  accurate.  It  is  up  to  him  to  verify  what  he 
has.  I  don't  think  a  man  should  be  forced  to  turn  over  his  own  in- 
accurate impressions  of  what  he  thought  he  saw. 

Mr.  Mezvinsky.  I  would  agree.  I  wanted  to  make  the  record  clear 
because  there  may  be  some  misunderstanding  from  your  initial 
remarks. 

You  pointed  out  the  problem  with  any  law,  whether  it  is  absolute  or 
qualified,  is  you  may  find  yourself  under  an  absolute  right  having  to 
go  to  court.  May  I  ask  that  if  this  Congress  and  if  the  subcommittee 
passes  a  qualified  law,  are  you  prepared  as  an  association  to  go  to 
court  to  fight  that  law  on  the  first  amendment  right  ? 

Mr.  Gleason.  I  would  have  to  ask  the  treasurer. 

Mr.  Serrill.  If  we  can  accumulate  enough  money  from  our  7,000 
members,  we  would  have  no  qualms  about  going  to  court  to  protect  the 
first  amendment  right. 

Mr.  Mezvinsky.  You  have  moved  from  a  qualified  right  to  an  abso- 
lute right. 

]\Ir.  Gleason.  That  is  right. 

Mr.  Mezvinsky.  Would  your  position  be  that  if  this  committee  some- 
how cannot  resolve  the  question  as  to  the  qualifications,  that  we  are 
better  off  with  no  law  at  all  than  with  a  qualified  law? 

Mr.  Gleason.  Are  you  asking  me  personally  ? 

Mr.  Mezvinsky.  Both  personally,  and  whether  or  not  the  association 
has  taken  such  a  position. 

Mr.  Gleason.  The  association  voted  for  an  unqualified  law.  ISIy  per- 
sonal feeling  is  that  I  like  that  first  amendment  the  way  it  is  without  a 
lot  of  definition. 

Mr.  Mezvinsky.  Your  position  would  be  that  if  we  can't  move  into 
simply  reaffirming  the  first  amendment  in  the  absolute  sense,  this 
committee  would  be  better  off  by  passing  no  law  at  all  ? 

Mr.  Gleason.  That  is  my  feeling. 
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Mr.  Kl\STENMEiER  [presiding].  First  of  all,  I  would  like  to  express 
appreciation  to  my  colleague,  Mr.  Danielson,  for  chairing  the  hear- 
ing thus  far  this  morning.  I  apologize  to  these  witnesses  and  Governor 
Meskill  for  not  being  here.  I  was  in  the  hospital  earlier  this  morning. 

I  would  like  to  now  yield  to  the  gentleman  from  Maine,  Mr.  Cohen. 

Mr.  Cohen,  The  question  was  asked  previously  as  to  whether  or  not 
you  were  aware  of  cases  going  back  in  the  past  dealing  with  the  whole 
area  of  freedom  of  the  press  and  the  issuance  of  subpenas. 

You  were  under  the  impression  it  was  a  very  recent  phenomenon.  Is 
that  correct? 

Mr.  Gleason.  That  is  my  impression.  It  may  or  may  not  be  accurate. 

Mr.  Cohen.  On  the  basis  of  information  given  to  us  by  Professor 
Blasi  in  a  thorough  document  he  mentioned  a  case  in  the  fifties, 
Garland  v.  Torre^  Judy  Garland  was  involved  in  a  suit  against  CBS, 
in  a  column  which  quoted  that  she  had  lost  a  contract  on  account  of 
her  "girth." 

She  was  trying  to  identify  the  source,  and  she  said  it  was  con- 
fidential. The  court  ruled  it  was  not  confidential.  Rosenberg  v.  Carroll 
dealt  with  this  issue  as  well  as  several  others  in  the  interim.  There 
have  been  cases  in  the  interim  dealing  with  this  issue. 

It  is  not  a  recent  phenomenon,  but  one  which  has  been  with  us  for 
some  time.  My  question  is  this,  do  you  feel  there  has  been  any  intimida- 
tion of  news  at  the  Federal  level  by  Federal  authorities? 

Mr.  Gleason.  I  think  when  you  jail  a  man  that  kind  of  scares  the 
bejeebers  out  of  him. 

Mr.  Cohen.  Not  the  question  of  jailing,  but  whether  the  intimida- 
tion has  come  from  Federal  officials  or  State  authorities. 

Mr.  Gleason.  I  was  talking  to  Harry  Hill  from  the  Milwaukee 
Journal  yesterday  on  the  way  out  here.  You  must  remember  that  this 
is  not  as  likely  to  happen  in  our  level  of  journalism  as  it  is  in  the 
metropolitan  press. 

We  are  concerned  about  it,  but  it  is  not  going  to  occur  as  frequently. 
Harry  tells  me  that  all  of  their  trouble  has  been  at  the  State  level. 

Mr.  Cohen.  The  point  I  was  trying  to  make  is  that  most  of  the  evi- 
dence we  have  heard  to  date  indicates  exactly  that,  that  the  problem  is 
not  with  the  Federal  Government  as  much  as  with  the  State  govern- 
ments. 

You  have  indicated  that  you  don't  feel  or  have  any  confidence  that 
the  courts,  lawyers  or  indeed  members  of  this  committee  and  the  full 
committee  could  draw  any  rule  which  would  give  assurance  of  confi- 
dentiality of  your  sources  in  any  way. 

Again,  according  to  all  the  testimony  we  have  heard,  the  Attorney 
General's  guidelines  of  1970  have  been  adhered  to  rather  well.  The  only 
question  about  that  is  that  this  allows  too  much  flexibility,  for  instance, 
new  Attorneys  General  or  a  change  in  policy. 

I  agree  with  that.  The  question  I  am  asking  you  is,  if  you  actually 
translate  the  same  sort  of  policy  considerations  by  shifting  the  burden 
to  the  Government  to  show  the  need  for  these  sources,  why  wouldn't 
the  same  results  obtain  as  they  have  voluntarily  ? 

Mr.  Gleason.  I  don't  think  I  am  qualified  to  answer  that,  sir. 

Mr.  Cohen.  One  final  thing  is  this,  you  indicated  in  your  statement 
that  you  felt  if  one  of  your  reporters  had  been  jailed  this  would  put  a 
severe  economic  crimp  in  your  operation.  I  assume  you  say  that  with 
seme  facetiousness. 


216 

Mr.  Gleason.  No,  I  am  not,  if  you  have  one  reporter  who  is  in  jail 
who  is  going  to  put  out  the  paper  ^ 

Mr.  Cohen.  Would  you  say  the  same  thing  about  a  reporter  answer- 
ing a  subpena,  if  that  vv^ould  also  put  a  crimp  in  the  operation  of  the 
newspaper? 

Mr.  Gleason.  I  don't  like  to  be  a  crybaby  about  this,  but  if  I  lost 
that  man  for  2  hours  it  would  hurt  me. 

jMr.  Cohen.  Wliat  I  am  saying,  the  same  thing  would  obtain  if  he 
had  a  cold  or  was  sick,  as  our  chairman  was  out  today. 

Mr.  Gleason.  Absolutely,  if  you  have  legislation  against  colds,  I  will 
bo  all  for  it. 

Mr.  Cohen.  But  you  are  not  using  an  economic  problem  on  this 
basis? 

Mr.  Gleason.  No,  I  am  pointing  out  that  in  the  case  of  the  Na- 
tional Newspaper  Association  members  there  is  an  economic  hardship 
which  might  not  be  present  in  the  case  of  others. 

Mr.  Cohen.  But  that  obtains  not  only  to  the  question  of  subpenas 
but  any  endeavor  ? 

Mr.  Gleason.  Any  interference  with  the  operation. 

Mr.  Cohen.  Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  Massachusetts  ? 

Mr.  Drinan.  Thank  you  for  coming.  I  congratulate  you  on  your 
conversion.  I  hope  you  spread  the  word  and  good  news  to  other  people 
like  Governor  Meskill. 

I  have  no  other  comments  except  I  am  happy  to  see  you  moved  from 
Congressman  Whalen  to  Congressman  Waldie.  I  think  it  is  great 
progress.  I  hope  in  the  statement  you  make  as  a  supplement  that  you 
will  give  your  guidelines  as  to  the  Ellsberg  situation. 

You  are  not  entirely  clear  here  as  to  the  extent  of  a  reporter  or 
■journalist.  I  don't  know  how  you  would  come  out  on  the  researcher  or 
librarian,  the  Daniel  Ellsberg  case.  I  would  like  your  counsel  and 
guidance  on  that. 

Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  New  Jersey,  Mr.  Sandman. 

Mr.  Sandman.  I  don't  think  I  have  to  defend  the  Governor  of  Con- 
necticut, but  he  did  raise  an  interesting  point,  and  I  would  like  to 
get  your  view  on  it. 

When  he  talked  about  the  48  drug  cases  that  resulted  in  deaths  in 
Connecticut  last  year,  all  of  which  were  young  people  he  posed  a  ques- 
tion :  Let's  assume  that  the  reporter  who  reported  this  news  knew  who 
did  that. 

Should  the  absolute  shield  apply  so  that  that  many  would  not  have 
to  tell  a  court  of  law  who  was  responsible  for  those  48  deaths.  What  is 
your  view  on  that  ? 

Mr.  Gleason.  I  would  like  to  back  up  a  little  bit.  If  that  reporter 
knew  of  that  situation,  he  knew  of  it  in  order  to  write  a  story,  which 
would  be  published  and  if  he  pointed  the  finger  at  someone  who  was 
the  ultimately  guilty  party,  I  don't  think  the  source  of  his  information 
is  terribly  important  to  the  courts. 

Mr.  Serrill.  INIay  I  introduce  another  facet  of  this  subject  ?  Newsday 
has  just  completed  a  study  starting  with  Turkey  and  ending  in  the 
slums  of  New  York  City  on  the  whole  drug  situation. 
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I  believe  there  was  a  team  of  13  individuals  involved,  reporters  and 
editors.  I  think  that  question  would  better  be  phrased  to  a  fresh  situa- 
tion such  as  exists  there  and  possibly  you  might  wish  to  call  someone 
from  Newsday  to  comment  on  that  particular  issue. 

Mr.  Sandman.  It  is  a  simple  question.  The  Governor  said  that  if  a 
newsman  knew  who  was  responsible  for  those  4S  deaths,  and  an 
absolute  shield  means  precisely  what  it  says,  ''absolute,"  he  would  not 
have  to  reveal  his  source  which  could  lead  to  the  conviction  of  the 
person  responsible  for  all  of  this. 

In  that  kind  of  case  again  I  ask  the  question :  Sliould  the  reporter 
be  given  an  absolute  shield  ? 

Mr.  Gleason.  This  is  precisely  the  critical  point  at  which  a  shield 
is  necessary.  I  say  he  has  to  have  that  right  if  he  is  going  to  do  any 
follow-up  reporting  on  it. 

j\lr.  Sandman.  Even  though  in  essence  he  is  protecting  a  man  who 
killed  48  people? 

Mr.  Gleason.  I  don't  agree  he  is  protecting  him.  I  tlimk  you  are 
trying  to  get  me  to  say  that  he  would  be  protecting  the  original 
criminal. 

JNIr.  Sandman.  That  is  correct. 

Mr.  Gleason.  I  don't  think  that  is  necessarily  the  case,  if  a  man 
points  out  who  the  criminal  is. 

Mr.  Sandman.  Let's  go  further.  Let's  assume  the  man  who  informs 
him  is  the  man  who  killed  the  48  people. 

Mr.  Gleason.  Then  I  think  the  reporter  has  a  little  bit  of  con- 
science to  live  with.  I  think  at  that  point  he  would  not  try  to  get 
protection. 

Mr.  Sandman.  Under  the  absolute  shield  he  would  not  have  to  re- 
veal the  person  who  did  it,  would  he  ? 

Mr.  Gleason.  No. 

Mr.  Sandman.  Do  you  think  any  American  is  entitled  to  that  right  ? 

Mr.  Gleason.  I  don't  know  whether  he  is  entitled  to  it,  but  I  think 
there  are  people  who  have  information  who  don't  hapi^en  to  be  in 
the  publishing  game  who  keep  very  quiet  about  it. 

I  don't  think  that  the  publisher  has  to  be  singled  out  as  the  one 
who  has  to  say  that. 

Mr.  Drinan.  Would  you  yield  ? 

Mr.  Sandman.  Yes. 

Mr.  Drinan.  If  one  of  those  individuals  comes  to  a  physician  in 
Connecticut,  that  physician  may  keep  and  must  keep  ever3'thing  con- 
fidential. If  one  of  those  individuals  involved  comes  to  an  attorney, 
that  attorney  has  the  right  and  duty  to  keep  everj^thing  confidential. 

The  issue  is  that:  Does  a  reporter  under  the  freedom  of  the  press 
guaranteed  by  the  first  amendment  speaking  as  or  acting  as  a  sur- 
]"ogate  of  the  public's  right  to  Iniow  have  the  right  comparable  to 
the  doctor  or  lawyer  ? 

You  are  saying  no  under  any  circumstances.  I  think  we  have  to 
resolve  that  question. 

Mr.  Sandman.  I  have  no  other  questions.  I  have  a  little  difficulty 
resolving  it  myself. 

Mr.  Mullen.  On  that  particular  question  the  source  in  question  may 
well  be  an  entirely  innocent  party  who  could  have  great  harm  come 
to  him  if  his  name  were  revealed. 
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Mr.  Sandman.  I  went  to  the  extreme  case  where  the  man  who  Idlled 
them  did  it.  Yoii  are  saying  that  this  individual  could  have  a  cloak 
to  protect  him  from  saying  who  that  person  was  ? 

Mr.  Mullen.  The  same  as  the  cloak  that  covers  the  person  who 
confesses  to  the  lawyer.  At  the  same  time,  there  is  a  possibility  that 
that  person  is  innocent  and  he  or  his  family  could  suffer  great  harm 
if  his  identity  were  known  to  the  public. 

Mr.  IvASTENMEiR.  The  gentleman  from  Illinois  ? 

Mr.  Railsback.  I  want  to  comment  on  that  part  of  your  statement 
which  deals  with  the  issue  of  confidentiality  because  at  least  your 
association,  and  in  your  statement,  and  I  think  in  response  to  your 
questions  to  Mr.  Danielson,  you  are  really  one  of  the  first  spokesmen 
of  the  media  that  has  tied  in  the  issue  of  protection  for  confidential 
news  sources,  which  is  really  the  rationale  that  I  thought  was  running 
through  the  reason  for  these  hearings. 

Yet,  some  of  these  bills  don't  even  contain  a  requirement  that  there 
be  a  confidence  involved  in  the  thing.  I  want  to  commend  you  for 
your  statement  which  says : 

NNA  members  like  these  have  urged  the  association  to  support  legislation 
granting  absolute  protection  for  confidential  news  sources. 

Even  that  qualification,  I  think,  is  extremely  significant.  I  take  it 
that  you  have  changed  your  position.  I  can  understand  tliat.  You  have 
been  very  open  about' it.  Mr.  Serrill,  you  appeared  before  us  last 
October? 

Mr.  Serrill.  Yes,  sir. 

Mr.  Eailsback.  I  think  you  have  changed  your  mind. 

Mr.  Serrill.  I  had  some  soul  searching.  I  was  at  one  time  an  editor 
and  a  reporter.  I  was  a  little  concerned  about  the  comments  of  my 
fellow  newspaper  men  as  to  just  what  this  would  do  if  they  were 
forced  to  reveal  confidentiality. 

I  have  a  son  who  is  a  political  editor  in  New  Jersey.  The  Mafia 
and  he  get  into  it.  I  have  a  nephew  over  there  who  is  a  reporter.  I  feel 
that  they  need  the  protection  of  their  sources. 

Otherwise,  they  lose  their  ability  to  continue  in  their  chosen  pro- 
fession. That  has  a  great  deal  to  do  with  it.  It  is  a  gut  issue  with  me 
as  far  as  I  am  concerned  with  it. 

Mr.  Railsback.  Let  me  just  mention  specifically  in  going  back  over 
your  testimony,  in  discussing  the  Whalen  bill  at  that  time  you  said : 

The  Whalen  bill  has  exceptions,  and  we  will  discuss  them  with  counsel  later 
this  morning.  Those  are  the  types  of  exceptions  of  unlimited  privilege  that  a 
reasonable  man  would  expect  to  have  in  this  type  of  legislation. 

Mr.  Seekill.  Right. 

Mr.  Railsback.  I  make  that  point  because  I  think  that  reasonable 
men  can  differ  on  this.  At  that  time  you  seemed  to  favor  some  quali- 
fications or  in  the  Whalen  bill  you  thought  they  were  reasonable 
qualifications  at  that  time. 

Mr.  Serrill.  The  national  issues  particularly  involved — I  mean 
the  breach  or  insurrection  and  matters  of  national  welfare— I  am 
still  concerned  about  how  you  can  write  a  bill,  protect  the  reporter 
and  editor  and  still  protect  the  country. 

Mr.  Railsback.  I  understand.  Let  me  go  back  to  what  Mr.  Sandman 
was  asking  you.  I  understand  the  dilemma  you  have  in  advocating 
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anything  other  than  an  absolute  privilege.  The  dilemma  some  of  us 
have  is  with  a  case  which  could  easily  happen. 

It  could  have  happened  in  the  attempted  Wallace  assassination  and 
we  have  a  whole  series  of  incidents  where  a  reporter  may  have  been 
on  the  scene.  It  may  have  been  a  television  man  or  a  news  reporter. 

He  may  have  been  an  on-the-spot  observer  of  a  serious  felony  of- 
fense being  committed,  such  as  a  murder  or  an  assassination  attempt. 
Under  the  provisions  of  these  bills,  he  could,  as  Mr.  Sandman  sug- 
gested, if  he  was  pursuing  his  occupation  at  the  time,  legally  refuse 
to  testify  because  some  of  these  bills  grant  what  really  is  an  absolute 
privilege. 

They  don't  make  it  conditional  upon  anything.  They  don't  even 
make  it  tie  into  confidentiality,  as  you  would.  This  is  the  dilemma  we 
have.  It  is  not  enough,  in  my  opinion,  to  have  you  say  or  Peter  Bridge 
say  that  in  such  a  case  we  would  voluntarily  come  forward  and  would 
do  what  is  right  because  in  the  attempted  Wallace  assassination  when 
they  went  after  the  tapes  of  the  people  covering  his  speech  the  net- 
works would  not  voluntarily  turn  over  those  tapes.  They  said,  "You 
subpena  us  and  we  will  produce  those  tapes." 

I  have  had  personal  experience  where  they  insisted  upon  the  sub- 
pena. With  an  absolute  privilege  perhaps  you  don't  have  a  legal  right 
to  subpena.  That  is  our  dilemma. 

Mr.  Serrill.  I  can  appreciate  your  problem.  I  have  heard  you  make 
the  statement  before.  I  listened  to  Mr.  Bridge  in  these  hearings.  There 
is  a  great  area  of  differentiation  between  the  first  and  sixth  amend- 
ments and  other  constitutional  prerogatives. 

I  hate  to  see  this  issue  weaken  the  first  amendment  of  the  Constitu- 
tion. I  think  it  is  clearly  stated  that  Congress  shall  make  no  law  which 
shall  abridge  the  freedom  of  the  press. 

We  have  to  keep  that  context  in  any  legislation  which  is  written 
by  this  committee  and  by  the  companion  committee  in  the  Senate. 

Mr.  Kastenmeier.  Thank  you.  On  that  note,  on  behalf  of  the  com- 
mittee, I  would  like  to  express  our  appreciation  to  you  gentlemen  for 
coming  here  today  and  representing  the  views  of  the  National  News- 
paper Association. 

Mr.  Gleason.  Thank  you. 

Mr.  Kastenmeier.  Next  the  Chair  would  like  to  call  Mr.  Ronald  H. 
Einstoss,  managing  editor  of  the  Visalia  Times-Delta. 

For  that  purpose  the  Chair  is  very  pleased  to  recognize  our  colleague 
on  the  committee,  Mr.  Waldie,  who  is  a  leading  spokesman  on  the 
committee  and  in  the  House  with  legislation  in  this  field. 

We  are  pleased  to  have  him  here  today  in  that  capacity. 

Mr.  Waldie.  Mr.  Chairman  and  members  of  the  committee,  Mr. 
Einstoss  is  a  California  editor  of  a  small  newspaper.  I  think  the  prob- 
lems that  are  presented  to  the  press  with  any  legislation  in  this  area 
are  difficult,  but  they  are  unique,  I  think,  to  the  small  newspapers  for 
the  reasons  that  he  will  recite. 

I  think  his  information  is  of  particular  value  to  this  committee  be- 
cause he  has  not  only  had  the  experience  of  editing  a  small  newspaper 
in  a  valley  town  in  California  but  also  spent  a  number  of  years  with 
the  largest  newspaper  in  our  State,  the  Los  Angeles  Times,  and  in 
that  role  performed  investigative  reporting. 
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I  think,  Mr.  Chairman,  that  his  contribution  to  the  committee's 
understanding  of  the  issues  involved  in  this  matter  would  be  great, 
and  I  am  pleased  to  introduce  INIr.  Einstoss. 

Mr.  K^STENMEiER.  The  committee  is  very  pleased  also  to  welcome 
Mr.  Einstoss.  I  would  like  to  inquire  of  our  colleague  whether  at  a 
different  time  or  at  this  time  you  would  like  to  submit  your  own 

Mt.  Waldie.  I  would  like  at  this  time  to  have  that  statement  made  a 
part  of  the  record. 

Mr.  K^STENMEiER.  Without  objection  we  will  receive  as  part  of  the 
record  the  statement  of  Representative  Jerome  R.  Waldie,  of 
California. 

[Mr.  Waldie's  statement  appears  at  p.  509] 

Mr.  Kastenmeier.  JSIr.  Einstoss,  you  are  welcome  and  you  may  pro- 
ceed as  you  wish. 

TESTIMONY  OF  EONALD  H.  EINSTOSS,  MANAGING  EDITOR,  VISALIA 
TIMES-DELTA,  ON  BEHALF  OF  SPEIDEL  NEWSPAPERS,  INC. 

Mr.  Einstoss.  Mr.  Chairman  and  members  of  the  committee,  my 
name  is  Ron  Einstoss.  I  appear  here  today  as  a  representative  of 
Speidel  Newspapers,  Inc.,  a  group  of  11,  award-winning  daily  news- 
papers published  in  eight  States. 

Our  circulations  range  from  14,260  in  Fremont,  Nebr.  to  55,355  in 
Stockton,  Calif.,  I  am  managing  editor  of  one  of  the  Speidel  news- 
papers, the  Visalia  Times-Delta,  which  has  a  16,000  circulation  and  is 
published  in  central  California's  San  Joaquin  Valley. 

I  want  to  express  our  appreciation  to  you  for  your  having  taken  tlie 
time  to  conduct  these  hearings  into  a  matter  which  we  consider  to  bo 
of  paramount  importance  to  our  democratic  way  of  life,  the  right  of  a 
free  people  to  be  adequately  informed. 

In  appearing  here  today,  I  want  to  tell  you  a  bit  about  small  daily 
newspapers  and  the  problems  we  are  encountering  more  and  more 
frequently  when  we  get  into  the  area  of  freedom  of  information. 

I  want  to  tell  you  how  you  can  help  us  to  do  our  job  better  and  how 
the  situation,  in  which  we  now  find  ourselves,  is  having  a  chilling  etTect 
on  our  ability  to  keep  our  readers  informed. 

The  problems  of  small  newspapers  are  somewhat  different  than  those 
of  the  large  metropolitan  newspapers,  tliougli  we  represent  the  same 
point  of  view,  that  nothing  is  more  precious  in  a  free  and  open  society 
than  the  right  to  untrammeled  dissemination  of  news  and  com.ment. 

In  these  United  States,  there  are  1,749  daily  newspapers  and  1,620 
or  02.6  percent  of  them  have  circulations  under  100,000.  Of  these  small 
dailies,  1,451  or  83  percent  of  them  are  published  in  communities  with 
a  population  of  less  than  100,000. 

Of  the  62  million-plus  subscribers  to  daily  newspapers,  48  percent  of 
them  get  their  information  from  newspapers  with  a  circulation  of  less 
than  100,000.  Also,  1,244  daily  newspapers  have  less  than  25,000  sub- 
scribers. That  is  more  than  70  percent  of  the  Nation's  daily  newspapers. 

Althoucrh  the  cause  of  small  newspapers  is  the  same  as  the  New  York 
Times  and  Washington  Post  and  Los  Angeles  Times  and  Milwaukee 
Journal  and  Miami  Herald  and  all  the  other  metropolitan  newspapers, 
our  problems  are  different. 
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I  learned  just  how  different  a  little  more  than  a  year  ago  when  I  left 
the  Los  Angeles  Times,  where  for  nearly  11  years  I  covered  matters 
dealing  with  the  administration  of  justice,  and  returned  to  Yisalia, 
where  I  began  my  newspaper  career  17  years  ago. 

If  a  reporter  at  the  Times  had  a  problem — and  the  number  of  them 
has  been  escalating  at  an  alarming  rate  in  recent  years — an  attorney 
was  close  at  hand.  For  the  Speidel  newspapers  there  is  no  lawyer 
standing  by. 

We  have  to  consider  the  high  cost  of  seeking  legal  advice  and,  oc- 
casionally, as  much  as  I  hate  to  admit  it,  we  have  to  shy  away  from  the 
story.  It  is  for  that  reason  that  the  expense  entailed  by  my  appearance 
here  today  makes  economical  sense  to  us. 

We  believe  it  is  worth  it  to  spend  some  money  now  in  the  hope  we 
can  get  this  problem  settled  once  and  for  all.  We  believe  that  threats 
to  a  free  press  hit  the  small  newspapers  of  this  country  as  hard,  if  not 
liarder,  than  the  large  newspai:)ers. 

Fighting  these  threats  can  jeopardize  the  economic  health  of  a  small 
newspaper.  For  the  press  to  remain  free,  it  also  must  remain  financially 
strong.  Prolonged  and  frequent  defenses  in  court  will  weaken  the 
ability  of  small  newspapers  to  do  their  job :  Providing  a  free  flow  of 
information  to  the  public. 

Action  bj^  Congress  which  would  cut  the  need  for  newspapers  to  be 
treking  to  court  over  newsmen's  constitutional  rights  will  help  assure 
the  publication  of  newspapers  and  improve  the  chances  of  survival  of 
the  numerous  small  daily  newspapers  in  this  country. 

I  will  cite  an  example  of  the  legal  problems  which  confront  us. 
Several  weeks  ago  we  received  a  subpena  to  produce  a  large  number 
of  our  editions,  a  circulation  statement  and  our  news  editor  in  court 
on  our  busiest  day  of  the  week,  at  our  busiest  time. 

We  consulted  an  attorney  and  suggested  to  him  that  he  contact  the 
lawj^er  who  issued  the  subpena  and  explain  our  problem  to  him.  We 
said  he  could  tell  the  lawyer  that  if  he  would  appear  at  our  office,  we 
would  supply  him  the  editions  he  sought  and  the  circulation  statement. 

The  lawyer  declined  to  accept  our  offer.  We  then  inquired  as  to  the 
feasibility  of  attempting  to  quash  the  subpena.  and  were  told  by  our 
attorney  it  would  cost  us  as  much  as  $500.  And  that  is  the  price  of  a 
legal  entanglement  of  a  relatively  minor  matter. 

Wliat  if,  in  an  effort  to  serve  our  readers,  we  got  into  a  real  legal 
donnybrook  which  could  cost  us  several  thousands  of  dollars?  Should 
we  fight,  or  lie  down  and  play  dead  ?  As  attractive  as  the  latter  course 
would  be,  it  also  could  be  disastrous. 

Just  as  you,  as  Congressmen,  must  retain  the  confidence  of  your 
constituents,  newspapers,  large  and  small,  must  keep  the  confidence 
of  their  readers.  If  we  ducked  every  potentially  dangerous  issue,  that 
confidence  soon  would  dissipate. 

A  witness  in  a  kidnaping  case  recently  told  one  of  our  3'oung  report- 
ers during  a  recess  hi  the  trial  that  she  had  lied — in  favor  of  the  de- 
fendant— on  the  witness  stand.  Someone  overheard  part  of  the  con- 
versation, reported  the  matter  to  the  court  and  our  reporter  was  sum- 
moned into  chambers. 

He  admitted  to  me  later  that,  not  knowing  what  to  do,  he  relayed 
the  conversation  with  the  witness  to  the  judge.  I  told  our  reporter  that 
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by  doing  so,  lie  was  laying  his  effectiveness  and  credibility  as  a  court 
reporter  on  the  line. 

I  explained  to  him  that  his  role,  as  I  saw  it,  was  not  to  function  as 
an  investigative  arm  of  the  court  or  any  law  enforcement  agency. 
There  is  only  one  thing  that  could  have  helped  him  in  these  days  of 
confusing  and  conflicting  court  decisions,  an  absolute,  unqualified 
grant  of  immunity  from  having  to  reveal  his  sources  of  information. 

He  and  the  thousands  of  reporters  like  him  need  and  must  have  the 
protection  a  strong,  unqualified  shield  law  would  afford.  Why  do  we 
ask  for  total  and  absolute  immunity  from  having  to  disclose  pub- 
lished and  unpublished  information  and  from  having  to  reveal  names 
of  sources  of  information  ? 

"Why  no  exceptions  or  qualifications?  Because  with  exceptions  and 
qualifiications  we  would  not  be  much  better  off  than  we  are  today.  Sug- 
gestions have  been  made  that  the  shield  not  apply  in  cases  where  the 
national  security  is  involved,  where  a  crime  has  been  observed  or  is 
likely  to  occur,  and  in  other  situations.  We  recognize  legitimate  con- 
cerns in  these  areas. 

Yet,  we  do  not  believe  that  these  concerns  should  outweigh  the 
benefits  to  be  derived  from  an  absolute  shield.  Uncertainty  as  to  the 
boundaries  of  a  shield  can  have  a  chilling  effect  on  the  free  flow  of 
information  as  certainly  as  no  shield  at  all. 

With  exceptions  and  qualifications  to  shield  legislation,  we  would 
still  face  the  prospect  of  having  to  engage  in  expensive  litigation  to 
interpret  whether  the  exception — or  loophole — in  the  shield  law  ap- 
plied to  our  specific  case. 

That  means  more  telephone  calls  to  lawyers  and  more  high  costs 
of  doing  legal  battle.  And,  again  from  the  viewpoint  of  a  small  news- 
paper, we  believe  it  is  important  that  the  Congress,  because  this  is  a 
national  issue,  enact  a  law  which  will  be  applicable  to  all  the  States  as 
well  as  the  Federal  Government. 

Thirty-two  States,  including  four  where  Speidel  newspapers  pub- 
lish, still  have  no  shield  laws.  It  takes  lobbying  to  get  any  statutes 
on  the  books  and,  to  newspapers  our  size,  the  cost  of  lobbying  is 
prohibitive. 

As  Justice  Potter  Stewart  said  in  his  dissent  in  the  GaldweU  case : 

The  right  to  publish  is  basic  to  the  existence  of  a  constitutional  democracy 
*  *  *  but  it  depends  on  the  right  to  gather  news.  Anything  which  would  curtail 
the  free  flow  of  information  dangerously  curtails  the  right  to  publish. 

We  agree  with  that  and  also  with  his  statement  that — 

*  *  *  Not  only  will  this  decision  impair  performance  of  the  press'  constitu- 
tionally protected  functions,  but  it  will,  in  the  long  run,  harm  rather  than  help 
the  administration  of  justice  •  *  * 

Permit  me  another  observation,  perhaps  expressed  a  number  of 
times  to  this  committee.  We  do  not  view  this  problem  of  a  Federal 
shield  law  in  a  vacuum.  Much  of  the  pressure  now  being  exerted  on 
the  press  is  the  result  of  difficulties  in  our  system  of  justice. 

The  courts  are  confronted  with  most  difficult  problems  in  trying  to 
guarantee  the  rights  of  the  free  press,  provide  a  fair  trial  and  assure 
that  the  guilty  are  brought  to  trial  and  convicted,  all  in  the  face  of  a 
system  that  has  not  kept  up  with  the  times. 
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As  long  as  the  system  of  judicial  administration  and  the  judicial 
processes  in  this  country  remain  unimproved,  serious  threats  to  a  free 
press  wil]  continue.  Therefore,  we  ask  not  only  for  a  shield  law  to 
protect  us  now  but  for  your  efforts  to  provide  a  judicial  system  that 
will  make  future  threats  to  a  free  press  less  likely. 

Our  readers  may  not  be  as  sophisticated  as  those  in  the  big  cities, 
})nt  they  can  sense  what  is  happening  to  them.  Our  situation  is  much 
the  same  as  that  of  a  Congi'essman  from  a  rural  District. 

They  see  us  on  the  street  and  want  to  know  why  we  are  having  to 
fight  so  hard  to  protect  our  sources.  They  understand  that  if  we  have 
no  sources,  we  will  find  it  difficult  to  expose  dishonesty,  waste  and 
inefficiency. 

We  recently  received  a  letter  from  a  Mrs.  Terry  Smith — Post  Office 
Box  3274,  Visalia,  Calif.,  93277.  Even  in  a  community  the  size  of  ours, 
I  have  never  met  her.  She  wrote : 

I  appreciated  your  timely  editorial  on  Freedom  of  the  Press. 

You  did  not  mention  that  this  freedom  is  contingent  upon  the  freedom  of  your 
reporters  to  protect  their  confidential  sources.  A  Federal  shield  law  would  guar- 
antee freedom  for  responsible  reporters,  in  every  state,  against  jail  sentences  for 
protecting  their  sources. 

It  is  unfortunate  and  less  than  ideal  that  people  cannot  always  speak  out  direct- 
ly in  their  own  name,  but  it  would  be  no  less  a  catastrophe  if  we  do  not  react 
strongly  to  any  threat  of  news  suppression. 

Please  let's  guard  our  right,  for  no  one  else  will. 

That,  gentlemen,  was  written  by  the  reader  of  a  newspaper  published 
in  a  central  California  city  of  30,000  population.  I  will  concede  that 
all  our  mail  does  not  favor  an  absolute  grant  of  immunity. 

Some  of  our  readers  still  ask,  ''What  makes  j-ou  think  you  are  so 
special?"  Our  reply  to  them  is  that  we  are  not  seeking  protection  for 
ourselves  but  for  our  vital  function — that  of  being  able  to  provide  them 
with  information  with  which  they  can  make  independent  judgments, 
and  we  explain  to  them  that  to  the  extent  our  freedom  of  inquiry  is  in- 
hibited, their  right  to  know  is  crippled. 

Last  October,  in  urging  all  Californians  to  join  in  the  1972  observ- 
ance of  National  Newspaper  Week,  Gov.  Eonald  Reagan  put  his 
finger  on  the  unique  role  played  by  newspapers  in  both  recording  and 
interpreting  the  events  of  the  moment  when  he  said : 

Today  we  turn  to  our  newspapers,  not  only  to  find  out  what  has  happened,  but 
what  might  happen,  and  why.  Most  importantly,  we  expect  our  newspapers  to 
act  as  the  guardian  of  the  people's  interest.  It  is  this  role  of  "watch  dog"  that 
has  made  our  newspapers  an  essential  part  of  our  form  of  government. 

We  now  are  asking  that  you,  as  Members  of  the  Congress,  provide 
us  with  the  tool — an  absolute  grant  of  immunity  from  having  to  reveal 
the  sources  of  information — to  carry  out  this  "watch  dog"  function. 

I  would  like  to  say  I  apologize  for  my  voice.  For  the  last  several 
years  I  have  coached  some  youth  football  teams.  I  have  done  a  lot  of 
yelling  from  the  sidelines.  I  used  to  have  a  pretty  good  voice.  It  is  just 
about  gone  now.  This  is  my  first  trip  to  Washington. 

I  am  one  of  those  conservative  newspaper  editors  who  wonder  what 
you  are  doing  with  our  money,  and  whether  you  are  earning  your 
money.  I  made  the  rounds  yesterday  and  saw  one  Senator  and  two 
Congressmen  including  the  gentleman  sitting  next  to  me. 

It  was  late  in  the  day,  6  or  7  o'clock.  They  were  in  their  offices. 
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Everyone  was  working  hard,  not  drinking  coffee  or  wine.  I  was  really 
impressed.  I  am  impressed  with  Washington  as  a  city.  I  think  it  is  a 
real  tribute  to  this  great  country. 

I  am  impressed  with  you  gentlemen.  Questions  I  heard  this  morning 
all  sound  like  you  are  doing  your  homework.  I  have  learned  my  lesson. 
I  no  longer  will  wonder  editorially  what  you  guys  are  doing  back  in 
Washington. 

Mr.  Kastenmeier.  Thank  you,  sir.  You  see,  you  can't  believe  all 
those  news  stories.  You  came  througli  loud  and  clear  today.  We  ap- 
preciate your  testimony. 

While  you  quote  Governor  Reagan  affirmatively  in  support  of  your 
testimony,  I  take  it  you  do  in  fact  support  the  legislation  of  Con- 
gressman Waldie,  H.R.  2187,  providing  for  an  absolute  privilege; 
correct  ? 

Mr.  EiNSTOss.  I  do.  I  might  say  I  find  myself  in  a  strange  position. 
Our  greatest  friends  are  the  liberal  Members  of  Congress.  I  am  a  con- 
servative oriented  newspaper  editor,  as  I  think  many  of  our  small  city 
newspaper  editors  are. 

It  is  a  dilemma  for  me  because  this  is  very  important  to  me.  The 
Governor  mentioned  he  doesn't  think  there  is  any  great  need  for  this. 
Bill  Farr  replaced  me  on  the  Los  Angeles  Times.  He  is  a  very  dear 
friend  of  mine. 

When  the  Governor  begins  to  see  Governors  going  to  jail,  he  might 
see  a  pressing  need  for  certain  types  of  legislation.  I  am  seeing  friends 
of  mine  going  to  jail,  I  think  there  is  a  need. 

I  wish  some  of  the  people  in  Congress  to  whom  philosophically  I 
am  very  close  would  give  us  a  little  more  help  on  this. 

Mr.  Kastexmeier.  Incidentally,  as  long  as  you  referred  to  him,  Mr. 
William  T.  Farr,  Jr.,  will  be  a  witness  next  Wednesday,  so  we  will 
hear  from  another  Californian. 

Actually,  the  California  statute  is  described  at  least  by  the  Con- 
gressional Research  Service  of  the  Library  of  Congress  as  being  of  an 
absolute  character.  Do  you  have  any  difficulty  with  the  California 
statute  as  a  newsman  in  terms  of  the  privilege  afforded  by  it  ? 

Mr.  EiNSTOSS.  I  never  had  any  difficulty.  Most  of  my  experience  has 
been  as  a  reporter  and  not  as  an  editor.  I  never  did  and  I  disagreed 
with  the  judge's  finding  in  the  Farr  case  that  when  he  left  the  one 
newspaper  and  went  to  the  district  attorney's  office  he  no  longer  had 
that  protection. 

I  never  had  any  difficulty  myself  with  the  California  statute. 

IVIr.  Kastenmeier.  Of  the  11  Speidel  papers,  is  there  more  than  one 
in  California? 

Mr.  EiNSTOSS.  There  are  three  in  California ;  Salinas,  Stockton,  and 
Visalia. 

ISIr.  Kastenmeier.  Notwithstanding  that,  you  would  support  a  bill 
which  would  provide  for  a  Federal  law  which  would  preempt  the 
States  and  provide  the  same  absolute  privilege  for  all  the  States  ? 

Mr.  EiNSToss.  Yes. 

]\Ir.  Kastenmeier.  Notwithstanding  the  fact  that  California  has  a 
satisf actoiy  statute  ? 

ISIr.  EiNSToss.  Four  of  our  newspapers  are  published  in  States  which 
do  not  have  statutes.  With  our  company  one  day  I  might  find  myself 
in  one  of  those  States.  I  have  always  lived  in  California.  I  like  Cali- 
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fomia.  I  may  have  to  go  to  a  State  which  is  not  so  protected  and  may 
never  be  protected. 

Mr,  K!astenmeier.  I  appreciate  that.  I  would  like  to  yield  to  my  col- 
league from  Massachusetts. 

Mr.  Drinan.  I  would  like  to  thank  you  and  Congressman  Waldie 
for  this  fine  statement  and  for  your  position.  We  will  try  to  work  on 
those  conservative  Members  of  Congress,  but  I  think  you  have  more 
influence. 

Mr.  EiNSTOSS.  I  am  working  on  tlie  one  from  our  district,  Mr. 
Mathias. 
Mr.  Kastenmeier.  The  gentleman  from  Illinois,  Mr.  Railsback. 

Mr.  Railsback.  I  want  to  commend  you  for  your  thoughtf ulness  in 
coming  all  the  way  from  California  to  tell  us  of  your  views.  You  and 
I  might  not  agree  on  everything,  but  I  noticed  in  your  statement,  and 
also  Mr.  Waldie's  statement,  you  both  mention  confidentiality  and 
the  need  to  protect  confidential  sources. 

I.  for  one,  like  that  emphasis  because  it  seems  to  me  that  is  what 
this  is  all  about,  trying  to  protect  the  newsman's  confidential  sources. 
That  theme  ran  through  your  remarks.  I  believe  that  is  what  you  are 
primarily  interested  in.  Am  I  correct  ? 

Mr.  EiNSTOSs.  I  am,  except  that  I  ditfer  a  little  bit  with  the  pub- 
lisher who  preceded  me.  Most  of  my  career  has  been  as  a  newspaper 
reporter.  I  have  dealt  with  many  public  officials  primarily  in  the 
courts,  district  attorneys,  police  officers,  and  others. 

They  don't  come  up  every  time  and  say  this  is  confidential.  They 
know  me  and  they  know  that  with  certain  information  that  they  are 
telling  me  they  don't  have  to  speak  the  words,  "This  is  confidential." 

The  understanding  immediately  attaches.  If  I  were  the  editor  in 
your  district  and  you  said,  "Eon,  such  and  such  is  going  to  happen." 
You  would  know  me  well  enough  not  to  have  to  say.  This  is  con- 
fidential; I  don't  want  it  passed  on."  I  think  that  some  information  is 
confidential  by  understanding  and  other  information  is  just  the  press 
conference  type  information  that  happens  to  be  passed  on  a  1  to  1  basis. 

Mr.  Railsback.  But  you  are  primarily  trying  to  protect  confiden- 
tial sources  where  there  is  that  explicitness  or  not. 

Mr.  EiNSTOss.  Right. 

Mr.  Kastenmeier.  The  Chair  apologizes.  Perhaps  we  should  have 
yielded  to  Mr.  Danielson  first  as  a  fellow  Californian. 

Mr.  Danielson.  That  is  all  right.  I  always  follow  my  friend.  Father 
Drinan.  "Where  he  leads  me  I  shall  follow,  usually. 

Mr.  Drinan.  Put  that  on  the  record. 

Mr.  Danielson.  The  exchange  with  Mr.  Railsback,  I  think,  is  try- 
ing to  clarify  something  which  is  more  apparent  than  a  real  differ- 
ence in  this  committee.  Some  of  us  wish  to  spell  out  in  a  privilege  law 
that  we  are  talking  about  confidential  sources. 

Others  use  the  terminology  "absolute."  My  allusion  to  Mr.  Drinan 
was  not  all  together  facetious.  During  ;^our  testimony  I  said,  "Well, 
here  a^ain  we  are  talking  about  confidential  sources."  He  said,  "That  is 
implicit  in  all  of  this." 

I,  for  one,  am  not  sure  that  it  is  implicit.  I  would  like  to  spell  it 
out.  I  think  you  are  talking  about  confidential  sources  and  confiden- 
tial information,  whether  they  are  specifically  named  as  such  or 
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whether  it  is  the  comment  that  all  officeholders  make  now  and  then 
off  the  record  that  means  confidential,  does  it  not  ? 

Mr.  EiNSTOSs.  Yes.  Sometimes  they  don't  say  "Off  the  record,"  but 
knowing  you,  they  expect  that. 

Mr.  Danielson.  It  is  implicit  in  the  communication,  right? 

Mr.  EiNSTOSs.  Right. 

Mr.  Danielson.  Do  you  have  any  call  for  a  law  that  would  provide 
privilege  where  clearly  there  is  no  confidence  established,  either  as 
to  source  or  as  to  subject  matter  ? 

Mr.  EiNSTOSS.  If  there  is  absolutely  no  understanding 

Mr.  Danpelson.  No  understanding. 

Mr.  EiNSTOSS,  But  sometimes  the  mere  fact  that  you  are  a  news- 
paperman or  a  newsman  implies  a  confidential  relationship. 

Mr.  Danielson.  I  think  our  difference  may  all  be  semantic. 

Mr.  EiNSTOSS.  Not  only  1  to  1  but  where  you  happen  to  be  at  the  time. 

Mr.  Danielson.  Take  the  situation  Mr.  Eailsback  has  brought  up, 
an  excellent  example,  where  there  were  people  covering  Governor 
Wallace's  campaign  in  Maryland  last  spring  at  the  time  the  attempt 
was  made  on  his  life.  They  were  there  in  not  a  confidential  capacity 
with  Mr.  Wallace  or  the  would-be  assassin. 

They  were  there  reporting  the  events  of  the  day.  I  cannot  see  any 
confidence  implied  or  explicit.  Would  you  say  under  those  circum- 
stances the  newsman  who  witnessed  the  events  should  not  have  to 
testify  if  need  be  ? 

Mr.  EiNSTOSS.  Do  you  mean  he  witnessed  the  events  as  a  newsman  ? 

Mr.  Danielson.  He  is  a  newsman.  He  cannot  witness  them  as  a 
Red  Cross  nurse. 

Mr.  EiNSTOSS.  He  could  be  walking  down  the  street. 

Mr.  Danielson.  I  am  talking  about  a  man  with  a  TV  camera  film- 
ing Governor  Wallace  shaking  hands  with  him.  At  that  time  one 
hand,  instead  of  shaking,  had  a  gim  in  it  and  shot. 

There  is  no  confidence  I  can  see.  The  newsman  had  never  met  the 
would-be  assassin.  He  didn't  know  him.  Fortuitously,  the  event  is 
reflected  on  the  film  or  tape.  Do  you  see  any  reason  to  have  a  shield 
from  testimony  in  that  kind  of  case  ? 

Mr.  EiNSTOSS.  Congressman,  because  of  the  loopholes  that  could 
exist  from  such  an  exception,  I  think  it  should  be  voluntary.  I  think 
the  newsman  himself  should  volunteer  to  do  it.  I  have  never  laiown 
of  any  crime  or  incident  where  a  newsman  has  refused  to  testify. 

Occasionally  they  have  asked  for  a  subpena  as  a  matter  of  record, 
as  a  routine  thing.  I  just  can't  believe  that  any  newsman  would  refuse 
to  testify  under  those  circumstances. 

Mr.  Danielson.  I  can't,  either.  If  we  were  to  debate  that  pomt, 
we  would  be  debating  nothing  because  I  agree  with  you.  I  can't 
imagine  a  newsman  refusing  to  testify.  However,  you  talk  about  the 
public's  right  to  know. 

The  public  has  a  right  to  loiow  some  of  the  misfeasances  reported 
in  the  press,  but  doesn't  the  public  also  have  a  right  to  know  who  was 
going  to  shoot  George  Wallace  ? 

Mr.  EiNSTOSS.  Absolutely  they  do. 

Mr.  Danielson.  Why  could  a  newsman  have  the  right  to  refuse 
to  testify  under  those  circumstances  ?  The  public  has  a  right  to  laiow 
who  shot  Cock  Robin. 
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Mr.  EiNSTOSS.  I  guess  they  do.  I  think  you  have  to  weigh  the  equi- 
ties. We  are  talking  about  whether  we  should  qualify  the  shield  law. 
I  would  prefer  we  not  need  any  law  at  all  and  rest  on  the  first 
amendment. 

If  we  are  going  to  say  you  cannot  abridge  the  freedom  of  press, 
then  anything  you  give  to  us  such  as  an  unqualified  privilege,  you  are 
not  abridging  it.  As  soon  as  you  start  writing  in  the  exceptions, 
you  are  abridging  it. 

That  is  a  dilemma,  as  was  mentioned.  We  are  going  to  get  hurt  by 
the  qualifications.  It  is  a  very  serious  thing.  There  was  a  time  when 
a  newsman  didn't  worry  about  going  to  jail  and  now  all  of  a  sudden 
we  are  worrying  about  it.  If  someone  wants  to  give  me  confidential 
informaton,  I  can  assure  them  I  will  go  to  jail  before  anyone  will 
know  about  it. 

Mr.  Danlelson.  I  have  a  bill  in  Congress  for  protection  in  con- 
fidential situations  but  not  in  nonconfidential  situations. 

I  will  allude  to  a  different  side  of  this  now.  Do  you  feel  that  the 
laws  against  libel  should  be  repealed  ? 

Mr.  EiNSTOss.  I  will  answer  that  this  way :  Libel  is  something  that 
as  a  newspaper  editor  I  have  a  great  deal  to  learn  about.  When  I  was 
a  reporter  I  was  very  careful  m  what  I  did  and  the  newspapers  I 
worked  for  had  a  lot  of  lawyers.  I  was  concerned  with  libeling  peo- 
ple, but  I  always  knew  there  was  a  backup, 

Now  I  am  an  editor  and  I  have  to  look  at  the  stories  that  our 
people  do.  I  think  that  I  am  concerned  about  the  libel  laws.  I  think 
that  we  have  to  let  the  libel  laws  stand  as  they  are  now. 

Mr.  Danielson.  You  don't  believe  in  repealing  them.  You  don't 
believe  a  newsman  can  publish  anything  he  wants  about  somebody 
with  impunity  ? 

Mr.  EiNSTOSs.  No.  I  think  if  you  have  ever  read  anything  I  have 
done  or  read  our  newspapers,  you  will  know  that  I  don't  do  that. 

Mr.  Danielson.  There  is  nothing  personal  in  these  questions.  I  am 
trying  to  clarify  something.  You  don't  feel  that  freedom  of  the 
press  means  the  press  can  publish  anything  it  wants  with  total  im- 
punity, including  libel  ? 

Mr.  EiNSTOss.  Absolutely  not. 

Mr.  Danielson.  You  do  have  a  qualification,  defamation  actions, 
then? 

Mr.  EiNSTOss.  I  think  we  owe  it  to  our  readers  to  tell  the  truth. 

Mr.  Danielson.  I  think  you  do,  also. 

Mr.  EiNSTOss.  That  is  a  qualification  that  we  should  tell  the  truth. 

Mr.  Danielson.  Right,  I  agree. 

Mr.  Waldie.  My  role  here  was  to  introduce  the  witness.  I  should 
have  walked  out  after  I  introduced  the  witness. 

Mr.  Kastenmeier.  I  was  going  to  suggest  at  the  conclusion  that 
our  colleague  might  like  to  return  one  day  and  testify. 

Mr.  Waldie.  I  very  much  do.  I  found  little  I  disagreed  with  on 
the  part  of  the  witness'  testimony,  but  little  I  agreed  with  on  the  part 
of  the  questions  coming  from  the  committee  and  my  understanding 
of  their  beliefs. 

May  I  make  one  very  small  point.  It  is  not  a  big  one.  As  a  matter 
of  fact,  we  are  the  most  privileged  people  in  this  society  because  the 
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role  we  play  in  this  society  suiDposedly  as  Congressmen  is  such  an 
important  role.  We  are  not  even  subject  to  arrest  when  we  commit  a 
crime  going  to  and  from  Congress. 

That  is  on  the  assumption  that  we  have  such  an  enormously  import- 
ant role  going  to  Congress  that  our  presence  here  in  these  hallowed 
halls  is  necessary.  I  don't  happen  to  believe  that,  but  the  Congress 
has  believed  it  and  has  set  us  up  as  this  great  privileged  class. 

My  own  personal  views  of  the  press  as  an  institution  performs  as 
important  a  role  and  probably  more  important  a  role  as  does  the 
Congress  of  the  United  States.  The  request  to  the  press  that  they  be 
treated  differently  as  an  institution  because  of  the  important  role  they 
play  for  the  people  is  not  a  request  that  ought  to  sound  so  outrageously 
arrogant  to  us  who  set  ourselves  up  as  the  most  privileged  class  in 
America. 

That  is  all  I  want  to  say  at  this  point.  I  will  have  a  lot  more  to  say 
later. 

Mr.  I^ASTENMEiER.  You  may.  We  will  have  other  days  for  members, 
and  we  will  invite  you  back. 

I  yield  to  the  gentleman  from  New  Jersey,  Mr.  Sandmian. 

Mr.  Saxdman.  I  think  Mr.  Danielson  has  given  the  gist  of  all  of 
this  as  I  understand  it  when  he  points  to  the  real  point  of  confidential- 
ity. This  is  the  real  thing  we  are  trying  to  protect  as  he  so  aptly  said. 

I  have  not  met  anyone  who  disagrees  with  that  position,  including 
myself.  I  think  you  have  a  right  to  keep  these  sources  to  yourself.  Of 
course,  this  leads  to  a  better  system  of  reporting. 

This  you  should  have.  Just  to  rephrase  it  again,  he  did  get  to  this, 
but  I  want  to  satisfy  myself.  Once  the  newsman  gets  out  of  the  realm 
of  a  confidential  conversation  and  he  then  becomes  a  witness  like  any 
other  citizen,  did  I  understand  you  to  say  that  you  disagree  that  he 
should  be  treated  as  any  other  citizen  ? 

There  is  no  confidentiality  in  the  man  who  snapped  the  photograph ; 
right? 

Mr.  EiNSTOSS.  That  is  right. 

Mr.  Sandman.  If  the  prosecutor  knows  he  has  the  photograph  and 
knows  he  took  it,  shouldn't  the  prosecutor  have  a  right  to  subpena  that 
photograph  ? 

Mr.  EiNSTOSS.  Yes ;  subpena  the  photograph. 

Mr.  Sandman.  And  subpena  him  to  identify  it,  that  he  took  the 
photograph,  which  makes  it  part  of  the  evidence,  shouldn't  this  be  the 
case? 

Mr.  EiNSTOSS.  I  think  he  should  be  able  to  subpena  him. 

Mr.  Sandman.  So  there  is  a  difference  in  what  the  man  gets  by 
virtue  of  confidential  information  and  other  things  that  he  may  get 
as  just  a  passerby.  I  think  this  is  a  real  distinction  and  one  that  Gov- 
ernor Meskill  made ;  don't  you  ? 

Mr.  EiNSTOSS.  There  were  a  lot  of  things  wlierc  I  disagreed  with 
the  Governor.  He  is  looking  at  things  from  a  politicians  point  of  view 
and  I  am  looking  at  things  from  a  newspaper  man's  point  of  view. 
We  often  disagree  on  things,  so  it  is  not  unusual  that  we  disagree  on 
this  or  many  of  the  things  he  said,  but  we  have  to  have  an  absolute 
shield  because  if  it  is  not  absolute,  then  we  are  infringing  on  the  first 
amendment;  we  are  abridging  it. 
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What  I  think  reporters  and  newsmen  should  do  is  different  than 
how  I  think  the  law  should  be.  I  would  x^refer  no  law,  but  if  we  must 
have  one  I  think  it  has  to  be  aboslute.  I  believe  in  the  Constitution. 

I  believe  in  the  first  amendment.  I  do  believe  that  a  reporter  has  a 
duty  to  testify  in  court  if  he  can  supply  that  information,  but  I  think 
it  should  be  a  voluntary  thing.  I  think  if  he  has  information  that  is 
relevant  to  the  case,  he  should  and  I  have  never  known  one  to  refuse 
to  do  it. 

You  might  have  the  situation  where  a  reporter  goes  to  a  pot  party 
and  writes  the  story  about  the  kids  sitting  around  and  then  they  say 
you  tell  which  kids  were  there.  I  am  not  sure  he  should  tell,  but  I 
think  the  importance  of  that  story,  telling  the  community  that  those 
kids  are  sitting  in  a  pot  party,  will  wake  up  people — and  I  believe  in 
strong  marihuana  laws — but  I  believe  in  order  to  get  that  story  to  tlie 
community  the  reporter  has  to  tell  what  is  happening. 

He  can't  sit  there  and  put  the  finger  on  each  one  of  those  kids.  He 
can't  do  it  or  he  will  never  get  the  story. 

Mr.  Sandman.  If  you  had  no  law  and  just  relied  upon  the  first 
amendment,  wouldn't  Mr.  Daniel  son's  position  be  correct,  that  the 
man  who  snapped  the  photograph  of  the  man  who  shot  Geore  Wal- 
lace would  have  to  submit  that  if  it  were  on  a  legal  subpena  from  a 
county  prosecutor,  in  the  absence  of  any  law  ? 

Mr.  EiNSTOss.  I  think  that  is  the  way  it  has  always  been. 

Mr.  Sandman.  But  that  doesn't  abridge  the  freedom  of  the  press, 
does  it? 

Mr.  EiNSToss.  You  can  be  issued  a  subpena  and  not  answer  the  sub- 
pena or  you  can  attempt  to  quash  the  subpena,  but  I  think  they  should 
have  the  right  to  subpena  him. 

Mr.  Sandman.  Shouldn't  the  prosecutor  have  the  right  to  subpena 
the  reporter  who  snapped  the  picture?  There  is  no  confidential 
relationship? 

Mr.  EiNSTOss.  Yes;  I  think  he  should. 

Mr.  Sandman.  And  he  has  to  obey  that  subpena  and  produce? 

Mr.  EiNSTOSs.  Or  make  the  legal  motion  to  quash,  yes. 

Mr.  Railsback.  Will  the  gentleman  yield? 

Mr.  SANDiiAN.  Yes. 

Mr.  Railsback.  You  mention  the  case  of  the  prosecutor  but  the 
thing  can  equally  apply  to  a  defendant  in  a  criminal  proceeding  ac- 
cused of  having  fired  the  gim,  let's  say,  in  the  attempted  assasination 
of  George  Wallace  and  the  defense  counsel  finds  out  there  is  either 
television  footage  or  a  photograph  that  shows  it  was  somebody  else. 

It  could  be  used  for  the  defendant  just  as  well.  In  respect  to  ISIr. 
Sandman's  line  of  questioning  you  say  you  don't  know  of  any  cases 
where  a  newsman  has  failed  to  come  forward  and  testify. 

The  truth  of  the  matter  is,  there  are  a  series  of  cases  where — I  don't 
know  what  the  reaction  would  have  been  had  there  not  been  a  sub- 
pena power — but  the  networks,  for  instance,  in  that  very  case  involv- 
ing George  Wallace  said,  "We  will  produce  it  in  response  to  a  sub- 
pena." but  they  would  not  come  forward  voluntarily  and  give  the 
television  footage. 

They  wanted  a  subpena.  We  are  concerned  that  if  you  give  an  abso- 
lute privilege,  that  subpena  could  probably  be  quashed.  It  probably 
would  not  be  legal  to  issue  a  subpena. 
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Mr.  EiN-STOss.  You  have  asked  a  series  of  questions.  The  one  answer 
is  that  T  would  be  very  surprised  if  any  television  network  or  tele- 
vision photographer  had  a  picture  of  somebody  else  firing  a  shot 
and  an  innocent  man  was  on  trial,  they  are  going  to  go  for  the 
Pulitzer  Prize. 

There  is  a  prosecutor  trying  to  prosecute  an  innocent  man  in  the 
face  of  documented  evidence  that  he  is  not  the  one  wlio  fired  the  shot. 
I  can't  believe  anybody  would  withhold  that  information. 

Mr.  Railsback.  Maybe  it  was  unpublished  and  unless  it  was  sub- 
jected to  the  discovery  process  it  might  never  have  been  known. 

Mr.  EiNSTOSs.  The  discovery,  unfortunately,  doesn't  work  both  ways 
in  the  courtrooms.  A  prosecutor  asks  for  discovery  and  he  gets  nothing. 
The  defense  asks  for  discovery  and  he  gets  everything. 

Discovery  doesn't  work  both  ways.  You  asked  me  several  things,  and 
I  am  sure  I  did  not  answer  all  of  them. 

Mr.  Railsback.  That  is  all  right. 

INIr.  Kastenmeier.  The  gentleman  from  New  Jersey. 

Mr.  Sandman.  You  did  make  a  valid  point  on  a  small  newspaper. 
I  do  buy  that.  This  is  why  I  believe  in  the  confidentiality  of  a  relation- 
ship, that  is  the  gist  of  what  we  are  talking  about. 

Mr.  Kastenmeier.  The  gentleman  from  Iowa,  INIr.  Mezvinsky. 

Mr.  Mezvinsky.  I  was  interested  in  your  statement  concerning 
the  administration  of  justice.  I  gather  your  position  is  that  the  ad- 
ministration of  justice  and  law  enforcement  would  be  more  enhanced 
with  the  absolute  protection  than  with  the  qualified  protection;  is 
that  right? 

IMr.  EiNSToss.  Yes. 

Mr.  Mezvinsky.  Could  you  give  the  committee  reasons  why  you 
think  that  is  the  case  ? 

Mr.  EiNSTOSS.  That  the  administration  of  justice  would  be  more 
enhanced  ? 

Mr.  ISIezvinsky.  More  enhanced  with  the  absolute  protection  for  the 
newsman  rather  than  the  qualified  protection. 

Mr.  EiNSTOss.  If  we  are  trying  to  get  at  the  truth,  obviously,  we  are 
talking  about  what  really  happened.  I  have  had  sources  of  informa- 
tion as  a  reporter  for  the  Los  Angeles  Times  where  we  received  in- 
formation from  both  sides. 

From  the  defense  and  they  want  you  to  filter  it  over  to  the  prosecu- 
tion and  then  you  might  receive  it  from  the  prosecution  and  they  want 
you  to  filter  it  over  to  the  defense. 

I  am  talking  about  information  we  have  attempted  to  document.  If 
you  close  off  the  source,  you  will  not  get  that  information  any  more. 
I  have  turned  over  to  the  prosecution  in  the  past  information  which 
I  think  pointed  to  the  innocence  of  a  man  who  was  charged  with  a 
crime. 

Of  course,  later  they  said,  "We  knew  that  anyway."  But  I  really 
think  my  information  was  the  important  information.  I  have  also 
made  available  to  the  prosecution  information  which  I  think  would 
have  helped  them.  But  I  did  it  voluntarily.  I  mentioned  here  I  was 
told  I  was  going  to  get  in  trouble  on  the  one  statement  where  our  re- 
porter was  called  into  the  judge's  chambers.  My  point  there  is  that  he 
should  have  voluntarily  been  able  to  do  that.  He  should  have  been 
able  to  call  me  and  say  this  happened,  what  should  I  do. 
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I  think  volimtarily  I  would  have  told  him  to  make  that  informa- 
tion available,  get  both  attorneys  in  there,  and  the  judge,  and  make 
that  information  available  to  all  of  them. 

I  think  that  it  is  our  duty  to  do  it,  but  if  we  don't  have  the  absolute 
confidentiality,  I  don't  think  that  will  happen. 

Mr.  Mezvinsky.  I  agree  with  that  position.  I  think  it  is  important 
for  the  Committee  to  have  that,  because  we  have  heard  testimony 
containing  conflicting  views  as  to  the  adverse  efiect  on  law  enforce- 
ment of  an  aboslute  right. 

Now  I  have  asked  this  of  most  every  witness  coming  from  the  media : 
If  we  are  not  able  to  come  to  an  absolute  privilege  for  newsmen, 
would  your  position  be  that  we  are  better  off  with  no  law  than  a 
qualified  law? 

Mr.  EiNSTOSS.  That  would  be  my  personal  opinion,  yes. 

Mr.  Kastenmeier.  Tlie  gentleman  from  Maine,  Mr.  Cohen. 

Mr.  CoHEX.  Thank  you,  Mr,  Chairman.  Thank  you,  Mr.  Einstoss.  I 
must  take  issue  with  you  apologizing  for  your  voice.  Rod  ]\IcKuen 
had  the  same  problem,  and  he  has  made  a  fortune.  I  ana  not  advocating 
you  get  out  of  newspaper  business  and  into  song  writing,  but  perhaps 
you  might  try  that  as  well. 

With  respect  to  Governor  Reagan,  I  am  not  sure  I  agree.  If  some  of 
Governor  Reagan's  colleagues  were  locked  up,  I  think  the  contrary 
is  true. 

Mr.  Einstoss.  I  mean  if  they  were  locked  up  on  the  issue  relating 
to  a  Governor. 

Mr.  Cohen.  That  is  what  I  am  saying.  I  think  depending  on  who 
was  locked  up,  he  might  not  have  any  communications  about  that 
whatsoever. 

I  disagree  somewhat  with  my  colleague  on  the  economic  issue  of 
small  newspapers.  I  realize  the  problem.  Most  of  the  papers  in  my 
own  district  are  small  papers,  24  weekly  papers. 

I  understand  their  problems.  It  seems  to  me  that  if  you  use  the 
argument  that  because  lawyers  are  so  expensive,  you  must  have  the 
protection  so  you  don't  call  upon  them.  So  you  could  say  if  we  make 
lawyers  cheaper  they  would  be  more  available,  therefore,  we  don't 
need  the  rule. 

So  I  can't  accept  that  kind  of  rationale.  On  page  7  you  indicate  Mrs. 
Terry  Smith's  letter  where  she  said  that  a  Federal  shield  law  would 
guarantee  freedom  for  responsible  reporters.  As  you  propose,  it,  the 
Federal  shield  law,  would  also  guarantee  freedom  for  irresponsible 
reporters  as  well. 

You  pass  that  off  as  a  policy  decision,  but  that  is  something  we  still 
have  to  consider,  that  the  right  to  publish,  what  you  are  suggesting, 
there  should  be  a  right  to  publish  without  any  accountability. 

This  is  the  problem,  I  think  some  of  us  have,  at  least  in  the  area  of 
ci^dl  litigation  there  should  be  some  accountability,  and  I  think  you 
concede  that  point  in  defamation. 

Finally,  I  would  like  to  close  with  this  observation  with  respect  to 
Father  Drinan.  He  is  one  of  the  staunchest  supporters  of  the  first 
amendment.  I  think  it  is  natural  that  he,  being  a  man  of  the  cloth, 
would  want  to  convert  Members  of  this  side  of  the  aisle  to  his  way 
of  thinking  on  this  issue. 

Mr,  Kastenmeier.  I  think  that  concludes  the  questioning,  ]\Ir. 
Einstoss.  The  committee  thanks  you  for  coming  so  far  across  the 
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country  to  join  us  and  share  your  views  with  us  on  this  question. 

I  arn  told  that  your  wife  is'  here  with  you,  accompanying  you  and 
in  the  audience.  We  are  pleased  to  greet  her  as  well. 

Mr.  EiNSTOSS.  Thank  you. 

Mr.  Kastenmeier.  Our  last  witness  is  our  colleague  who  has  pro- 
posed a  bill,  H.K.  3725,  to  protect  the  public's  right  to  know,  Congress- 
man James  V.  Stanton,  of  Ohio. 

T\Tiile  the  hour  is  late,  I  observe  that  your  statement  is  quite  short. 

TESTIMONY  OF  HON.  JAMES  V.  STANTON,  U.S.  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  OHIO 

Mr.  Stanton.  Members  of  the  subcommittee,  I  am  greatly  honored 
to  appear  before  you  today  and  to  have  this  distinguished  panel  of 
the  Judiciary  Committee  consider  my  legislation  on  this  highly  im- 
portant topic.  As  the  title  says,  H.K.  '3725  is  intended  "to  protect  the 
public's  right  to  know." 

The  bill  is  very  brief.  It  is  limited  to  two  sentences.  At  the  outset 

it  says: 

No  person  shall  be  required  by  any  Federal  court,  grand  jury,  or  agency,  or 
by  the  Congress,  to  reveal  any  information,  including  the  source  of  any  infor- 
mation, obtained  in  the  course  of  that  person's  involvement  in  the  obtaining  of 
news  for  broadcast,  or  written  or  pictorial  dissemination  to  the  public. 

It  concludes  with  this  second  sentence : 

As  used  in  this  act,  the  term  "person"  includes  any  corporation,  company, 
association,  firm,  partnership,  society,  or  joint  stock  company,  as  well  as  any 
individual. 

You  will  note,  of  course,  that  this  bill  makes  no  exceptions.  It  is 
completely  devoid  of  any  qualifying  language.  If  enacted,  it  would 
absolutely  protect  newsmen  and  newswomen  against  any  attempt  by 
governmental  authorities  to  force  them  to  reveal  their  sources  of 
information,  either  directly  or  indirectly. 

The  protection  it  affords  to  journalists,  however,  is  incidental.  Our 
only  concern  here  is  not  to  keep  journalists  out  of  jail,  or  to  shield 
them  from  subpenas.  We  are  concerned  with  a  matter  much  more  basic, 
going  to  the  very  heart  of  public  policy  in  a  democracy.  That  concern 
is  protecting  the  public  interest  by  assuring  a  free  flow  of  information. 

Now,  it  always  sounds  grandiose  and  perhaps  somewhat  self -serving 
when  a  Congressman  speaks  of  the  public  interest.  Opponents  of  this 
legislation  in  the  Nixon  administration  would  probably  say  I  am  using 
that  phrase  as  a  cover  for  protecting  what  really  amounts  to  a  special 
interest ;  namely,  the  news  media. 

I  would  make  two  points  in  reply :  First,  that  the  most  direct  route 
to  the  public  interest  is  often  indicated  by  the  direction  that  a  newsman 
happens  to  be  pointing  his  pencil ;  second,  however-— and,  I_  submit, 
more  important — is  the  fact  that  inherent  in  my  legislation  is  a  real 
solicitude  not  merely  for  newsmen  but  also  for  those  persons  who 
become  their  confidential  news  sources. 

It  is  they  who  need  protection  perhaps  more  than  journalists.  For  if 
the  identity  of  the  informant  is  forced  into  the  open,  he  or  she  could 
become  the  target  of  a  whole  range  of  retaliatory  actions.  They  would 
become  so  vulnerable  that  they  would  hesitate,  to  say  the  least,  before 
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imparting  any  information  to  a  newsman,  no  matter  how  important  it 
miglit  be  for  the  public  to  know  the  facts  involved.  Therefore,  it  is 
essential,  if  we  want  to  encourage  a  free  flow  of  information  to  the 
public,  to  enact  legislation  that  protects  not  merely  the  conduit  but 
also  the  source  of  such  information. 

Moreover,  it  is  important  that  the  source  have  no  doubt  that  he  is, 
in  fact,  protected.  This  is  why  a  bill  couched  in  absolute  terms,  as  mine 
is — as  the  Bill  of  Eights  is — is  vital.  If  we  were  to  enact  a  law  saying 
that  news  sources  are  shielded  except  under  certain  circumstances — a 
law  qualified  by  a  list  of  "howevers" — then  the  source  could  have  no 
assurance  that  this  anonymity  would  be  preserved.  lie  would  have  the 
burden  of  trying  to  figure  out  beforehand  wdietjier  he  could,  or  could 
not.  trust  the  law  should  he  choose  to  let  the  public  in  on  official  secrets 
that  really  ought  not  to  be  secrets.  His  tendency  then  would  be  to  play 
it  safe — to  adopt  a  personal  policy  which,  in  effect,  would  boil  down 
to  this :  'WTien  in  doubt  (which  could  be  most  of  the  time) ,  keep  quiet. 
Perhaps  the  people  might  find  out  some  other  way. 

Under  H.R.  3725,  though,  the  source  would  know  that  the  journalist 
he  is  dealing  with  could  not  be  compelled  to  reveal  his  identity.  His 
only  problems,  then,  would  be  (a)  whether  he  feels  he  could  trust  the 
journalist  to  fall  back  on  this  law,  if  that  becomes  necessary,  and  (b) 
whether  he  feels  that  he  can,  indeed,  in  good  conscience,  violate  the 
confidence  of  his  superiors  in  the  agency  where  he  became  privy  to  the 
classified  information. 

This  latter  consideration  has  its  own  implications  in  terms  of  good 
pulolic  policy  but  these,  I  submit,  while  mdeed  important,  fall  outside 
the  purview  of  the  issue  concerning  us  here. 

In  this  connection,  though,  I  think  we  ought  to  be  cognizant  of  a 
basic  distinction  between  the  newsman  and  the  news  source.  While  the 
news  source  (if  he  is  a  public  official)  is  an  agent  of  the  State,  properly 
subject  to  disciplinary  sanctions  (no  matter  how  high  his  motives) 
when  he  leaks  information  and  gets  caught  doing  it,  the  newsman 
himself  is  not  an  agent  of  the  State.  To  force  him  into  the  role  of 
State's  agent,  under  threat  of  imprisonment,  is  to  tamper  with  and 
abridge  freedom  of  the  press.  Worse  yet,  it  would  create  substantial 
doubts  in  the  mind  of  the  public  that  the  press  is,  in  fact,  free — 
neutral  force  interposing  itself  between  the  people  and  their  govern- 
ment, in  order  to  help  the  people  exercise  those  rights  that  are  reserved 
to  them  under  our  Constitution. 

With  the  foregoing  constituting  the  rationale,  as  I  see  it,  for  a 
statute  conferring  absolute  immunity,  I  would  like  to  call  your  atten- 
tion more  specifically  to  the  scope  and  the  phrasing  of  H.R.  3725. 

As  is  evident,  this  bill  would  extend  immimity  to  newsmen  only  in 
those  cases  where  the  Federal  Government  has  jurisdiction.  While 
I  would  be  very  pleased  if  this  subcommittee  were  to  approve  a  bill 
conferring  the  same  immunity  with  respect  to  State  and  local  gov- 
ermnent,  I  suspect  that  Congress  lacfe  authority  to  legislate  in  this 
area  for  States  and  their  subdivisions. 

The  phrase  "no  person"  applies  to  any  person  in  the  United  States. 
In  other  words,  the  bill  is  not  restricted  in  its  coverage  to  professional 
newsmen  or  authors  only.  I  don't  think  we  can  come  up  with  a  suitable 
definition  of  what  is  a  professional  newsman.  But  even  if  we  could, 
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I  don't  think  we  should  limit  the  protection,  A  pamphleteer  or  the 
advocational  publisher  of  a  small  newsletter,  which  he  might  distribute 
even  free  of  charge,  potentially  has  the  capability  of  developing  con- 
fidential sources  of  information — and  information  disseminated  by 
him  might  have  as  high  a  decree  of  validity  as  the  contents  of  our 
daily  newspapers  or  better  known  magazines. 

The  "no  person"  formulation  also  affords  protection  to  former  news- 
men who  might  be  otherwise  employed  at  the  time  an  official  inquiry 
is  launched.  Again,  I  think  we  must  keep  in  mind  the  fact  that  we 
want  to  assure  persons  with  information  to  impart  that  they  need  not 
fear  forced  betrayal  by  the  newsman  receiving  the  data.  Informants 
naturally  would  feel  inhibited  if  they  could  be  certain  of  protection 
only  on  a  temporary  basis — only  during  the  time  that  their  contact 
remains  employed  by  a  given  news  organization. 

"Any  information"  refers,  of  course,  to  notes  and  other  materials 
in  the  possession  of  a  writer  or  broadcaster  which  were  not  published 
or  broadcast.  Were  a  newsman  forced  by  a  subpena  to  produce  this 
background  data,  he  might  indirectly  lead  his  inquisitors  to  the  con- 
fidential source  of  information,  since  in  many  cases  inferences  could 
be  drawn  by  investigators  examining  the  material. 

Section  2  further  defines  the  term  "person"  and  makes  it  clear  that 
the  word  includes  corporations  and  other  business  entities.  I  feel  this 
is  needed  because  organizations  employing  newsmen  often  have  physi- 
cal possession  of  his  notes  and  other  materials,  and  we  ought  to  have  a 
statute  protecting  them,  too,  against  forced  disclosure. 

Thank  you  very  much  for  your  attention.  I  think  I  have  covered  now 
the  salient  points  of  H.R.  3725,  and  I  would  be  happy  to  answer  any 
questions  you  might  have. 

Mr.  Kastenmeier.  Thank  you  very  much,  Congressman  Stanton. 
Your  bill  is  a  unique  bill.  I  think  it  is  the  only  one  of  its  kind.  It  is  an 
absolute  bill.  It  does  not  extend  to  the  States,  but  if  a  bill  of  this  sort 
were  to  be  extended  to  the  States,  you  would  have  no  objection,  I 
gather. 

Mr.  Stanton.  No  objection  at  all. 

Mr.  Kastenmeier.  One  other  question  I  have  for  you  and  that  is : 
If  the  Congress  or  a  committee  of  Congress  determined  that  a  quali- 
fied privilege  bill  should  emanate,  would  it  be  your  advice  that  the 
determination  ought  to  be  rejected  rather  than  to  have  a  qualified 
bill,  or  would  you  accept  the  qualified  bill  as  the  lesser  evil  rather  than 
no  bill  at  all  ? 

Mr.  Stanton.  I  would  accept  a  qualified  bill  as  the  lesser  of  evils, 
but  I  have  great  difficulty  in  accepting  the  qualifications  of  confiden- 
tiality and  some  of  the  others  I  have  heard  today. 

It  seems  to  me  it  is  analogous  to  the  right  of  free  speech.  We  know 
we  have  the  right  of  free  speech  in  America,  but  we  have  the  reason- 
able protection  that  you  cannot  holler,  "fire"  in  a  theatre.  That  is  the 
type  of  logic  that  impedes  us  to  disregard  the  question  that  impedes 
the  committee  on  confidentiality. 

Mr.  Kastenmeier.  I  want  to  commend  the  gentleman  for  his  inter- 
est in  this,  and  his  formulation  of  a  unique  bill  which  deals  simply 
with  the  issues. 

Mr.  Stanton.  I  thank  you  very  much,  Mr.  Chairman. 
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Mr.  I^STENMEiER.  That  concludes  our  hearing  this  morning.  The 
subcommittee  will  now  recess.  We  will  next  convene  on  Monday,  March 
5,  at  10  o'clock  in  room  2141,  Rayburn  House  Office  Building.  We  shall 
then  hear  Mr.  A.  M.  Rosenthal,  managing  editor  of  the  New  York 
Times,  Mr.  Stanford  Smith,  president  of  American  Newspaper  Pub- 
lishers Association  and  Mr.  Melvin  Block,  president  of  the  New  York 
State  Trial  Lawyers  Association,  Inc. 

The  subcormnittee  stands  adjourned. 

(^Vliereupon,  at  12:25  p.m.,  the  hearing  recessed  to  reconvene  at 
10  a.m.,  Monday,  March  5, 1973.) 
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MONDAY,   jyiARCH  5,   1973 

House  of  Representatives, 

subcommitee  no.  3  of  the 
Committee  on  the  Judiciary, 

Washington^  B.C. 

The  subcommittee  met  at  10 :12  a.m.,  pursuant  to  recess,  in  room 
2141,  Rayburn  House  Office  Building,  Hon.  Robert  "VV.  Kastenmeier 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Kastenmeier,  Danielson,  Drinan,  Mez- 
vinsky,  and  Smith. 

Staff  members  present:  Herbert  Fuchs,  counsel,  and  Thomas  E. 
Mooney,  associate  counsel. 

Mr.  Kastenmeier.  The  hearing  will  come  to  order. 

Subcommittee  No.  3  is  convened  to  resume  taking  testimony  on  the 
question  of  newsmen's  privilege  legislation.  Our  first  witness  this 
morning  represents  a  great  American  institution,  the  New  York 
Times.  He  is  the  distinguished  managing  editor,  Mr.  A.  M.  Rosenthal. 

Mr.  Rosenthal,  you  are  most  welcome.  Please  identify  your  col- 
leagues and  proceed,  sir,  as  you  wish. 

TESTIMONY  OF  A.  M.  ROSENTHAL,  MANAGING  EDITOR,  THE  NEW 
YORK  TIMES,  ACCOMPANIED  BY  ALEXANDER  GREENEELD,  LEGAL 
DEPARTMENT,  AND  FLOYD  ABRAMS,  COUNSEL 

Mr.  Rosenthal.  Thank  you.  Mr.  Chairman  and  members  of  the 
committee,  I  would  like  to  thank  you  first  of  all  for  giving  me  your 
time. 

On  my  left  is  Mr.  Floyd  Abrams,  counsel  for  The  New  York  Times ; 
and  on  my  right  is  Mr.  Alexander  Greenfeld  of  the  legal  department 
of  The  New  York  Times. 

To  introduce  myself,  I  am  A.  M.  Rosenthal,  and  I  have  been  a 
newspaperman  on  The  ISTew  York  Times  all  my  working  life,  28  years. 
I  was  a  reporter  for  18  of  those  years,  most  of  them  spent  covering 
diplomacy  and  foreign  affairs.  I  served  in  India,  Poland,  Japan  and 
other  countries,  and  for  10  years  I  have  been  an  editor.  I  am  now 
managing  editor. 

That  means  you  can  blame  me  for  anything  you  don]t  like  that 
appears  in  the  news  columns  of  the  Times.  If  you  do  not  like  our  edi- 
torials or  columnists,  I  am  happy  to  say  you  can  blame  somebody  else. 
A  fundamental  principle  of  our  paper  is  the  division  between  the 
news  side  and  the  opinion  side,  and  we  are  determined  to  keep  it  that 
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way.  The  people  who  run  the  news  and  editorial  parts  of  the  Times 
meet  at  lunch  when  the  publislier  has  a  guest  and  then  we  part  com- 
pany and  find  out  what  the  other  is  doing  when  we  pick  up  the  paper. 

This  is  the  very  first  time  I  have  appeared  before  any  legislative 
group  or  any  other  governmental  body.  The  reason  I  have  never*  ap- 
peared before  is  that,  by  personal  choice,  I  am  a  professional  non- 
advocate.  I  believe  that  people  who  gather  or  edit  news  should  not 
take  part  in  political  action  or  become  the  cliampions  of  causes,  pub- 
licly or  privately. 

Newspaper  people,  like  everybody  else,  have  opinions  and  motiva- 
tions, but  I  think  it  is  the  obligation  of  news  reporters  and  editors  to 
set  aside  those  opinions  and  motivations  in  their  work  and  activities 
insofar  as  humanly  possible.  This  does  not  make  us  pallid  people, 
but  simply  men  and  women  quite  passionately  convinced  that  the 
collecting  and  disseminating  of  information  is,  in  itself,  an  essential, 
positive  social  value  and  a  worthwhile  way  of  spending  a  lifetime. 

And  yet,  outside  the  news  columns  of  The  Times,  I  have  written  as 
strongly  as  I  could  in  favor  of  a  cause — ^a  law  most  newspapennen 
think  is  necessary  to  protect  the  first  amendment,  and  I  am  now  ap- 
pearing before  a  congressional  group  in  the  same  cause. 

There  is  an  inconsistency  here,  a  contradiction,  and  I  accept  it.  I 
can  say  only  that  I  would  not  be  here  if  I  did  not  think  the  issue  was 
worthy  of  the  inconsistency.  I  believe  that  if  the  erosion  of  the  first 
amendment  continues,  that  in  time  there  may  not  l^e  a  press  worth 
being  philosophically  consistent  about. 

I  have  thought  for  a  long  time  about  what  I  could  possibly  con- 
tribute to  this  subcommittee  that  would  be  new.  You  have  heard  many 
qualified  witnesses.  Most  of  you  are  lawyers  and  know  far  more  about 
the  legal  intricacies  than  I.  Obviously,  I  cannot  possibly  tell  you 
anything  about  the  political  or  legislative  problems  involved. 

All  I  can  tell  you  are  the  reasons  that  so  many  journalists  are  so 
concerned,  what  we  think  the  issues  are,  and  how  the  whole  process  of 
providing  information  to  the  public  is  being  affected  and  may  be  af- 
fected further. 

I  think  the  sense  of  urgent  concern  has  to  do  with  three  things: 
First,  the  ways  information  reaches  the  public:  second,  the  signifi- 
cance of  confidentiality,  not  simply  as  a  journalistic  tool,  but  as  it 
affects  what  the  public  knows  or  does  not  know;  and  finally,  the  prag- 
matic, day-to-day  meaning  of  a  constitutional  guarantee  as  distinct 
from  what  is  written  down  on  paper.  It  seems  to  me  that  all  these 
things  are  interrelated. 

There  is  no  great  mystery  about  the  news-gathering  process.  Other 
than  events  reporters  see  themselves,  the  public,  through  the  inter- 
mediary of  the  press,  gets  information  from  two  kinds  of  sources,  and 
generally  only  two. 

One  kind  of  source  might  be  called  the  official,  and  I  do  not  use  this 
word  pejoratively  at  all.  This  is  the  person  in  Government  or  politics 
or  business  who  wants  certain  kinds  of  information  disseminated — 
often  valid  information  and  important — and  who  has  the  authority, 
status,  power  or  access  to  the  press  to  do  so  and  to  be  identified  as  the 
source. 

Because  of  the  traditions  of  American  democracy,  the  people  of 
tliis  country  get  far  more  information  of  this  kind  than  the  people 
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of  any  other  nation.  There  is  a  vast  body  of  information  going  to 
the  people  through  public  hearings,  such  as  this  one,  through  news 
conferences,  commission  reports,  open  trials,  political  statements,  in- 
terviews, corporation  reports,  legislative  debates,  and  the  like. 

This  part  of  the  information  flow,  which  the  American  public  gen- 
erally takes  for  granted,  is  an  important  part  of  the  information 
process.  I  have  lived  in  societies  where  you  could  get  arrested  for 
simply  asking  questions  that  some  of  our  governmental  bodies  and 
other  institutions  routinely  answer,  sometimes  without  even  being 
asked. 

I  am  sad  to  say  that  I  believe  that  too  often  even  this  official  kind 
of  information  is  to  a  dangerous  degree  being  withheld  and  that  an 
obsessiveness  about  secrecy  is  taking  hold  on  all  levels  of  government, 
and  I  am  not  speaking  strictly  of  Federal  Government.  Too  many 
docimients  are  classified,  too  many  appointed  officials  regard  informa- 
tion gathered  at  public  expense  as  their  private  property,  too  many 
civil  servants  who  once  felt  they  had  a  duty  to  speak  up  are  being 
threatened  with  punishment  if  they  do.  In  Washington,  a  civil  servant 
was  removed  from  office  for  giving  Congress  information,  and.  in 
New  York  a  local  school  board  threatened  disciplinary  action  against 
teachers  who  discussed  bad  conditions  in  the  schools. 

But  even  if  this  trend  toward  secrecy  was  reversed,  and  I  really  see  no 
signs  it  will  be,  I  think  every  American  who  put  his  mind  to  it  would 
agree  that  a  press  restricted  to  official  sources  would  be  unable  to  pro- 
vide the  public  with  the  information  a  democracy  needs  to  function. 

The  second  kind  of  source  which  I  and  most  of  my  colleagues  con- 
sider absolutely  vital  to  a  free  press  is  the  so-called  confidential  source. 
There  has  been  a  lot  of  talk  about  confidentiality  and  a  certain  amount 
of  doubletalk  and  playacting. 

For  one  thing,  as  we  all  know,  all  levels  of  government  quite  happily 
and  regularly  employ  the  technique  of  confidentiality  to  their  own 
ends.  Every  day  in  the  year  in  Washington  and  every  other  major  city 
in  the  country,  appointed  officials  and  elected  political  figures  hold 
briefings  at  which  they  give  out  information  or  opinions,  but  refuse 
to  allow  themselves  to  be  identified.  Sometimes  the  motivations  are 
important;  a  government  believes  a  piece  of  information  should  be 
known,  but  feels  an  official  imprimatur  would  give  it  too  much  weight 
or  distort  its  significance. 

But  much  more  often  the  press  and  officials  do  allow  this  sort  of 
confidentiality  to  be  used  as  a  convenient  way  of  masking  the  source, 
manipulating  news  or  sending  up  trial  balloons.  On  the  NewYork 
Times  we  do  not  have  a  blanket  rule  against  accepting  this  kind  of 
information,  but  more  and  more  we  try  to  move  away  from  it  and 
ask  for  as  close  an  identification  as  possible.  The  movement  is  away 
from  pseudo-confidentiality,  but  it  is  still  just  a  movement. 

But  putting  all  of  this  aside,  the  vital  confidential  sources,  the  ones 
I  am  talking  about,  are  those  men  and  women,  or  even  institutions,  that 
have  information  they  feel  should  be  made  public  but  are  afraid  to 
allow  their  names  to  be  attached  to  it.  These  sources  are  as  varied 
as  the  news  itself.  Every  single  day  in  the  year  the  public  through 
the  press,  gets  some  of  its  most  important  information  from  these 
sources. 
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The  most  dramatic  examples,  of  course,  come  from  the  area  of  investi- 
gative reporting,  and  I  say  flatly  that  without  the  guarantee  of  con- 
fidentiality, investigative  reporting  will  disappear.  The  erosion  of  con- 
fidentiality will  mean  the  end  of  the  exposure  of  corruption  insofar 
as  the  press  is  concerned. 

Every  newspaper  has  its  examples,  and  I  will  cite  some  of  our 
own.  A  couple  of  years  ago,  a  Times  reporter,  David  Burnham,  wrote 
a  series  of  articles  on  police  corruption-  The  extent  of  corruption 
revealed  startled  not  only  his  editors,  and  I  was  among  them,  but 
shook  the  city.  The  mayor  of  New  York,  judges  and  other  officials 
have  stated  that  those  articles  led  to  the  Knapp  Commission  investi- 
gation of  the  police  department,  to  the  appointment  of  special  pros- 
ecutors and  to  inquiries  still  taking  place  in  New  York  City. 

There  is  a  young  man  who  has  been  reporting  these  hearings,  David 
Shipler,  who  spent  months  investigating  and  proving  corruption  in 
the  construction  industry  of  New  York,  a  very  difficult  thing  to  prove, 
although  everyone  knew  it  existed.  The  examples  are  endless.  Not  one 
of  these  reporters  could  have  gathered  his  information  unless  his 
sources  took  for  granted  that  he  would  never  endanger  their  careers 
and  perhaps  even  their  lives  by  revealing  his  sources. 

But  the  importance  of  confidentiality  goes  far  beyond  investigative 
reporting.  It  is  part  of  the  entire  stream  of  information  the  public  gets. 

Sometimes  confidentiality  is  imposed  simply  by  matters  of  rank  and 
protocol.  In  my  10  years  abroad,  I  have  never  visited  an  American  or 
foreign  Embassy  but  that  I  have  received  and  been  able  to  convey  to 
readers  important  information  or  insight  into  what  Avas  taking  place. 
It  would  have  been  impossible  for  these  Ambassadors  or  attaches  to 
speak  frankly  to  me  had  they  believed  that  I  would  never  reveal 
their  names.  To  that  extent,  information  reaching  Americans  about 
f oreig-n  nations  would  have  been  the  thinner. 

Very  often  confidential  sources  are  among  dissidents.  Dissidents 
need  not  be  demonstrators  with  placards.  A  lieutenant  general  can 
be  a  dissident  or  an  executive  vice  president  of  a  steel  company,  or  an 
official  of  a  trade  union.  They  think  something  they  know  should  be 
known  to  the  public,  but  they  don't  feel  strong  enough  to  put  their 
name  tag  on  it.  The  question  is :  Should  this  information  be  denied  to 
the  public?  Need  the  price  of  disclosure  be  martyrdom?  If  so,  how 
many  martyrs  would  there  be  and  how  much  information  would  the 
public  lose? 

Sometimes  the  need  for  confidentiality  is  the  result  of  different  back- 
grounds and  social  attitudes.  I  dare  say  there  is  nobody  in  this  room 
who  is  really  afraid  of  dealing  with  authority,  Government  authority 
or  police  authority  or  business  authority.  We  regard  them  as  part  of 
our  own  lives,  in  a  sense  arms  of  ourselves,  our  own  servants. 

But  there  are  millions  of  people  in  this  country  who  do  not  have  that 
sense  of  confidence,  who  regard  authority  as  menacing,  who  do  not 
trust  it.  They  vfill  sometimes  talk  of  even  the  most  innocuous  matters 
only  if  they  are  not  named.  The  question  here  is :  Are  they  to  be  denied 
access  to  the  public  through  the  press,  is  access  to  the  press  to  be  per- 
mitted only  to  the  confident  and  powerful? 

It  is  sometimes  said  that  if  the  public  does  not  know  the  source,  it 
cannot  judge  the  validity  of  the  information,  and  to  an  extent  this  is 
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absoluteljr  true.  That  is  why  every  reporter,  every  editor,  prefers  to 
print  stories  where  the  source  is  clearly  stated  and  to  use  the  confiden- 
tial source  only  when  nobody  will  speak  up  in  his  own  name.  But  this 
is  the  world  we  live  in,  and  to  deny  the  press  the  right  to  protect  its 
sources  and  confidential  information  would  be  to  make  it  an  official 
press. 

I  come  finally  to  how  this  relates  to  constitutional  guarantees.  Please 
forgive  me  if  I  am  obvious,  but  a  constitutional  guarantee  is  meaning- 
less unless  the  conditions  for  exercising  it  exist  day  in  and  day  out. 
Virtually  every  Communist  or  other  authoritarian  society  I  visited 
had  lovely  constitutional  guarantees  about  religion,  speech,  press,  and 
so  on.  The  only  trouble  was  that  the  conditions  for  exercising  them, 
to  put  it  politely,  did  not  exist.  Try  and  do  it  and  you  wound  up  dead 
or  in  jail,  and  sometimes  both. 

My  point  here  is  that  if  the  conditions  for  exercise  of  a  free  press 
do  not  exist,  then  the  guarantee  does  not  exist  and  the  public  loses  its 
constitutional  rights.  I  believe  that  the  press  reference  in  the  fii-st 
amendment  was  essentially  a  guarantee  to  the  people,  not  simply  to 
the  press. 

INIost  journalists  believe  that  the  right  and  ability  to  maintain 
confidential  sources  and  information  is  an  essential  condition  for  the 
exercise  of  the  first  amendment.  We  also  believe  that  the  very  process 
of  subpenaing  reporters,  trying  to  get  them  to  testify,  atternpting  to 
use  them  as  branches  of  government  investigation  by  examining  them 
even  on  published  material  has  created  an  atmosphere  in  which  sources 
of  news  are  losing  confidence  in  reporters'  pledges,  not  because  of 
the  reporters,  but  because  the  sources  are  aware  of  increasing  court 
pressures  on  the  press.  We  fear  that  wells  of  information  are  drying 
up,  that  we  are  not  hearing  all  we  should,  and  that,  therefore,  the 
public  is  not  hearing  either.  You  always  know  when  the  phone  rings, 
but  you  never  know  when  it  might  have  rung  and  was  silent. 

Like  many  other  newspapermen,  I  have  always  been  hesitant  about 
supporting  any  congressional  action  in  relation  to  the  press.  But  I  do 
believe,  most  deeply,  that  the  first  amendment  is  in  danger  and  that 
the  best  interests  of  the  country  will  be  served  by  an  act  of  Congress 
protecting  the  first  amendment,  guaranteeing  that  the  conditions  for 
its  existence  survive,  making  it  again  a  day-to-day  unquestioned 
reality. 

I  ain  urging  passage  of  legislation  prohibiting  the  use  of  subpena 
powers  in  all  matters  relating  to  the  free  press  provisions  of  the  first 
amendment.  I  realize  that  absolutism  of  any  kind  goes  against  the 
grain  of  many  people ;  as  a  matter  of  fact,  generally  speaking  it  goes 
against  my  own  grain  and  my  own  position  on  this  has  evolved  over 
the  past  couple  of  years,  and  the  last  year  as  a  result  of  what  I  see 
as  an  increasing  danger.  But  I  think  that  to  introduce  qualifications 
would  be  to  introduce  the  concept  of  varying  degrees  of  information 
freedom  depending  on  the  kind  of  information,  and  I  do  not  really 
think  that  was  the  intent  of  the  first  amendment. 

One  final,  personal  word :  In  1959,  after  a  year  and  a  half  in  Poland, 
I  was  expelled  on  the  charge  of  probing  too  deeply  into  the  internal 
affairs  of  the  government,  the  party,  and  the  leadership.  Believe  me, 
every  bit  of  information  I  received  came  from  Poles  who  trusted 
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my  word  that  I  would  protect  them.  I  was  lucky.  The  Polish  Com- 
munist Government  did  not  put  me  on  trial;  they  just  threw  me  out. 
If  I  had  been  called  into  a  Polish  court  and  asked  to  reveal  who  told 
me  what,  I  believe  that  every  Member  of  Congress  would  have  sup- 
ported my  refusal  to  testify,  had  I  had  the  strength  to  do  so. 

And  now,  14  years  later,  we  have  a  debate  in  our  country  on  whether 
an  American  newsman  has  the  right  to  do  and  act  in  our  own  society 
as  I  did  in  a  Communist  society — to  inquire,  to  write,  to  protect  his 
sources  and  information,  and,  thus,  his  existence  as  a  conveyor  of  in- 
formation to  the  public. 

I  never  dreamed  in  Warsaw  that  the  day  would  come  when  I  would 
be  arguing  this  point  in  Washington.  But  since  the  day  has  come,  I  am 
grateful  for  the  opportunity  to  state  my  views  and  hope  with  all  my 
heart  that  this  Congress  will  make  sure  that  this  sudden  challenge  to 
the  first  amendment  is  properly  met.  Thank  you  very  much. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Rosenthal.  The  committee  is 
most  complimented  that  as  your  first  appearance  as  a  legislative  wit- 
ness you  would  choose  this  forum. 

Yours  was  a  very  thoughtful  presentation.  T  note  that  you  referred 
a  great  deal  to  the  protection  of  confidential  sources.  Do  you  think 
that  legislation  in  the  field  might  be  confined  to  the  area  of  confidenti- 
ality of  source? 

Mr.  Rosenthal.  No,  sir.  I  did  not  mean  to  imply  that.  I  am  dealing 
with  the  whole  area  of  reporter-source  relationship.  That  is,  with  the 
sources,  the  confidentiality  of  the  sources  and  the  confidentiality  of 
information  given  by  confidential  sources,  because  very  often,  in  my 
own  experience,  and  I  am  sure  others,  if  you  can  force  information 
from  a  reporter  that  he  would  prefer  not  to  have  revealed,  you  may 
be  able  to  find  out  where  it  came  from. 

Mr.  Kastenmeeer.  Even  if  legislation  were  absolute,  do  you  agree 
that  there  might  still  be  litigation  that  would  possibly  impose  limits 
on  the  effect  of  absolute  legislation  ?  For  example,  in  enjoyment  of  the 
right  to  a  fair  trial,  the  defendant  might  invoke  what  he  considers  a 
constitutional  right  to  elicit  information.  Might  this  not  be  in  conflict 
with  any  statute  we  might  write  on  the  subject  ? 

Mr.  Rosenthal.  Well,  I  think  that  there  certainly  would  be  litiga- 
tion. I  do  not  think  that  a  piece  of  legislation,  however  much  I  liked 
it,  would  necessarily  handle  all  the  problems.  There  is  litigation  about 
many  pieces  of  legislation,  and  indeed,  with  many  court  decisions. 

I  don't  see  this  as  the  end  panacea,  but  I  do  see  it  as  an  important 
step  toward  the  protection  of  the  first  amendment. 

Mr.  Kastenmeier.  Is  there  any  pending  piece  of  legislation  that  you 
are  aware  of  that  you  support  to  the  exclusion  of  others  ? 

Mr.  Rosenthal.  I  really— my  position,  as  you  know,  is  in  favor  of 
an  absolute  protection.  I  wish  I  could  find  a  more  acceptable  word 
than  "absolute"  because  it  would  be  more  diplomatic.  There  are  several 
pieces  of  legislation  that  are  before  the  Congress.  I  think  that  as  a 
layman  I  am  not  really  here  to  say  that  I  would  prefer  this  piece  or 
that  piece,  but  to  state  my  position  and  leave  it  to  the  legislators  to 
decide,  if  they  wish  to  do  so,  which  piece  of  legislation  would  be  the 
best. 

Mr.  Kastenmeier.  TVliatever  legislation  may  ensue,  what  limitation 
do  you  see  in  terms  of  whom  it  would  cover ;  that  is  to  say,  would  it  be 
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more  stl'ictly  a  newsman,  someone  engaged  in  newsgathering,  or  cer- 
tain institutions,  or  do  yon  see  it  somewhat  more  broadly  than  that? 

Mr.  Rosenthal.  I  thought  a  lot  about  that  question.  It  is  a  difficult 
one.  I  would  prefer  to  see  it  rather  broad.  If  it  was  restricted  to  simply 
recognized  newspapers  and  news  agencies,  I  think  that  it  would  exclude 
a  great  m.any  people  who  would  have  the  right  of  protection  of  the 
first  amendment. 

I  think  the  first  amendment  was  written  for  pamphleteers,  as  well 
as  publishers  with  96-page  presses.  So  I  feel  tlie  umbrella  should  be  as 
wide  as  possible  without,  of  course,  being  so  wide  as  to  make  it  meaning- 
less. I  think  it  is  within  the  ability  of  attorneys,  legislators,  to  work 
that  out.  Although  I  have  no  great  admiration  for  parts  of  the  under- 
ground press,  and  I  don't  think  they  are  underground  at  all,  the}'  are 
quite  above  ground,  I  would  certainly  feel  it  should  include  them. 

I  think  the  test  ought  to  be  whether  a  person  is  involved  in  gathering 
news  intended  for  publication.  I  have  thought  a  lot  about  authors  of 
books.  At  one  time  I  thought  that  was  too  broad  a  category  to  include, 
but  I  have  come  to  realize  that  a  great  deal  of  mformation  of  impor- 
tance is  now  being  printed  in  books,  et  cetera. 

Mr.  Kastenmeier.  Therefore,  you  would  reach  the  writers  of  books 
who  are  engaged  in  gathering  information,  possibly  confidentially,  for 
that  purpose  ? 

Mr.  Rosenthal.  Yes,  sir. 

Mr.  Kastenmeier.  Do  all  these  parties  have  the  same  legal  interest, 
or  practically  ?  Is  there  a  divergence  of  interest  between  a  reporter  who 
might  take  one  point  of  view  and  his  publisher  who  might  take  an- 
other? I  ask  you  that  as  a  managing  editor. 

Mr.  Rosenthal.  It  is  hard  for  me  to  see  that.  I  was  a  reporter  for  18 
years.  A  week  later  I  found  myself  metropolitan  editor  of  the  New 
York  Times.  I  did  not  suddenly  change  ni}'  beliefs  or  character  so  far 
as  I  know.  My  interest  in  the  press  was  exactly  the  same.  It  is  exactly 
the  same  now. 

I  believe  that  the  interests  of  reporters,  editors,  and  publishers  in 
this  connection  are  identical.  It  is  interesting  to  note  that  so  far  as  I 
know  the  groups  of  reporters,  groups  of  editors,  and  the  American 
Newspaper  Publishers  Association  have  reached  substantially  the  same 
conclusions  after  a  great  deal  of  discussion  to  and  fro. 

Mr.  Kastenmeier.  Not  quite  at  the  same  time. 

Mr.  Rosenthal.  No,  not  at  the  same  time ;  but  if  I  may  point  it  out, 
Mr.  Chairman,  and  I  hope  I  am  sure  of  my  ground,  that  the  American 
Society  of  Newspaper  Editors,  I  say  proudly,  reached  this  position  a 
little  faster  than  the  reporters'  association,  not  that  I  think  that  is  ter- 
ribly important. 

Mr.  KASTENisiEirji.  My  last  question,  Mr.  Rosenthal,  is  that  in  the 
event  that  something  emerges  short  of  absolute  privilege  in  terms  of 
legislation,  could  you  support  it  ? 

Mr.  Rosenthal.  I  have  thought  a  lot  about  that  one,  too.  I  do  believe 
that  absolute  legislation  is  terribly  important.  I  am  afraid  of  quali- 
j&cations,  however  well  intended,  however  well  designed.  One  man's 
qualification  is  another  man's  restriction.  I  do  fear  the  precedent  of 
writing  qualifications  into  the  first  amendment.  I  think  that  would 
be  my  answer. 
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Mr.  Kastenmeier.  I  yield  to  my  friend  from  California,  Mr.  Daniel- 
son. 

Mr.  Danielson.  I  would  like  to  state,  first  of  all,  that  in  at  least  99 
percent  of  your  statement  I  am  in  full  agreement.  I  thank  you  for 
articulating  some  of  the  thoughts  that  have  been  on  the  minds  of  many 
of  us  which  have  not  up  to  now  necessarily  been  put  in  black  and 
white. 

I  have  a  couple  of  questions,  however,  to  carry  on  with  my  chair- 
man's questions  on  absolute  and  qualified.  I  think  we  have  to  qualify 
"absolute"  in  what  regard  and  "qualified"  in  what  regard.  Is  it  your 
position  that  a  person  who  qualifies  for  this  privilege,  if  we  have  it, 
a  newsman,  should  never,  under  any  circumstances,  be  subject  to  a 
subpena? 

Mr,  Rosenthal.  Basically,  I  suppose  that  is  my  position. 

Mr.  Danielson.  Suppose  he  is  party  to  a  lawsuit.  Can  he  then  be 
subpenaed  ? 

Mr.  Rosenthal.  I  think  if  we  are  talking  about  such  things  as  libel 
that  the  laws  of  libel  would  stand  in  any  case. 

Mr.  Danielson.  I  may  be  oversimplifying  the  question,  but  I  am 
trying  to  find  out  what  you  mean  by  "absolute."  Suppose  you  are  being 
sued  for  damages  as  a  result  of  an  automobile  accident.  Should  you 
not  be  subject  to  subpena? 

Mr.  Rosenthal.  No,  sir.  I  assume  what  I  am  talking  a^bout  are  news- 
paper men  or  women  who  are  in  the  exercise  of  their  professional 
functions. 

Mr.  Danielson.  So  we  are  able  to  qualify  it.  It  is  not  absolute.  A 
newspaperman  is  not  above  the  law. 

Mr.  Rosenthal.  I  agree.  Nobody  is  above  the  law. 

Mr.  Danielson.  I  agree.  Much  of  this  language  about  absolute 
privilege  could  mean  that  you  could  not  even  serve  a  subpena  on  a 
newsman  for  any  reason. 

Mr.  Rosenthal.  Forgive  me  if  I  have  given  that  impression.  That 
is  not  what  I  mean.  I  assumed  that  what  we  were  talkmg  about  was 
protection  against  subpena  and  forced  testimony  in  relation  to  pro- 
fessional duties ;  that  is,  the  gathering  of  news. 

Mr.  Danielson.  Good.  I  really  thought  you  meant  that,  but  much 
of  the  language  we  have  heard  in  this  committee  room,  not  just  from 
yourself  but  others,  seems  to  insist  upon  total,  absolute  privilege,  and 
that  the  newsman  is  above  the  law  mider  that  language.  I  don't  think 
that  anyone  really  wants  that. 

Mr.  Rosenthal.  I  differ  from  some  of  my  colleagues  in  the  news- 
paper business  in  one  or  two  ways,  and  probably  more,  in  this  connec- 
tion. Although  it  sounds  a  little,  perhaps,  too,  philosophic,  I  really  do 
believe  that  the  first  amendment  was  not  necessarily  written  to  protect 
people  with  press  cards  or  with  presses.  As  I  see  it,  I  believe  it  was 
written  to  make  sure  that  information  reached  the  public  without 
interference. 

Mr.  Danielson.  In  my  mind,  I  am  sure  that  is  right. 

I  would  like  to  ask  this :  thinking  of  a  newsman,  just  simply  as  a 
newsman  engaged  in  his  profession.  There  are  occasions,  are  there  not, 
in  which  a  newsman  receives  information  which  is  not  from  a  confi- 
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dential  source.  You  might  be  interviewing  me,  for  example,  about 
something,  and  I  have  said  something  which,  let's  assume,  is  news- 
worthy and  important,  and  there  is  no  confidence  attached. 

You  might  later  be  called  upon  to  testify,  if  this  became  a  judicial 
coontroversy,  as  to  whether  or  not  I  said  thus  and  so.  Would  you  have 
any  objection  to  testifying  about  that  if  there  is  no  confidence  involved  ? 

^Ir.  Rosenthal.  I  have  evolved  or  changed  my  opinion  about  that, 
Mr.  Danielson.  At  one  time  I  had  no  particular  objection  as  to  what 
was  called  verification  of  stories,  "Did  you  write  this?"  or  "Did  you 
not  write  this?" 

Since  then,  because  of  many  things  that  have  happened,  the  total 
atmosphere  which  has  been  built  up  about  subpena  power,  what  seems 
to  be  a  growing  trend  toward  it,  I  have  come  to  change  my  mind  and 
would  prefer  that  newspapermen  not  be  subject  to  forced  testimony. 
If  they  wish  to  testify,  that  is  obviously  their  business  and  their  right 
to  do  so,  even  about  published  material,  for  several  reasons : 

One,  as  I  say,  in  certain  circumstances,  the  reporter  can  testify  be- 
fore a  grand  jury  and  nobody  will  know  what  he  has  said  or  has  not 
said. 

Second,  there  is  a  psychological  atmosphere  that  is  building  up  about 
reporters  and  editors  being  called  upon  to  testify.  It  has  become  almost 
a  way  of  life. 

Third,  we  have  seen  in  some  of  our  own  experiences  that  when  a  re- 
porter is  called  upon  to  testify  about  whether  he  wrote  something  or 
did  not,  cross-examination  then  ensues.  It  gets,  very  often,  into  diffi- 
cult and  sometimes  confidential  areas.  There  is,  as  far  as  I  know,  and 
either  one  of  my  counsels  could  perhaps  be  more  explicit  about  this, 
no  body  of  law  that  would  state  at  what  point  the  reporter  could  claim 
the  right  not  to  testify. 

I  made  a  point  before  about  the  general  psychological  ripple  effect 
of  this.  We  started  out  with  some  subpenas  on  national  interest,  na- 
tional security,  et  cetera.  We  are  now  at  the  point  where  we  have  sub- 
penas being  issued  almost  on  a  fishing  basis.  Here  in  Washington  re- 
cently, pubpejias  were  issued  to  newspapermen  and  women  from  the 
Washington  Post,  the  Washington  Star,  I  believe,  the  New  York  Times, 
involving  a  situation  which  was  a  civil  action  in  which  their  involve- 
ment was  not  really  germane. 

The  result  of  this  has  been  that  these  newspapermen  and  women — 
I  keep  adding  the  word  "women"  because  we  have  a  Women's  Caucus 
on  the  New  York  Times  and  I  want  the  record  to  show  I  am  including 
them — these  men  and  women  si^end  all  their  time  not  on  the  gathering 
of  news,  but  in  consultation  of  lawyers,  and  they  are  almost  divorced 
from  their  duties. 

So  I  think  the  greater  benefit  would  be  to  agree  that  they  did  not 
have  to  testify  even  on  published  material.  I  would  say,  of  course,  if 
they  wish  to  testify,  there  is  no  block  to  their  doing  so. 

Mr.  DA>nELS0N.  On  published  material  or  even  on  the  sources  dis- 
closed, waiving  privilege  ? 

Mr.  Rosenthal.  Yes,  sir. 

Mr.  Danielson.  Suppose  you,  as  a  newsman,  attended  a  little  press 
conference  with,  let's  say,  three  or  four  people  present.  Suppose  I,  dur- 
inof  that  press  conference,  say  that  Mrs.  Smith  has  done  a  libelous 
thmg.  She  could  be  the  bag  woman  for  an  outfit,  for  example.  I  have 
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said  this  publicly.  There  is  no  confidence  and  there  are  three  or  four 
people  present.  Everything  has  been  waived. 

Now,  then,  your  three  colleagues  die.  You  are  the  only  witness  left 
and  now  the  woman  is  suing  me  for  calling  her  a  bag  woman  in  a  libel- 
ous situation.  She  has  no  way  to  protect  herself  except  for  your  testi- 
mony. You  are  subpenaed  into  court  to  testify.  There  is  no  confidence. 
Do  you  feel  you  should  be  permitted  to  refuse  to  testify  ? 

Mr.  Rosenthal.  You  ask  some  good  questions. 

Mr.  Danielson.  I  try  to  make  them  good. 

Mr.  Rosenthal.  Let  me  say  that  I  belie^'^e  under  any  situation  one 
can  imagine,  situations  that  would  be  either  difficult  or  embarrassing 
or  against  an  individual  interest,  I  think  if  all  the  other  reporters  died, 
it  would  be  an  unusual  situation. 

Mr,  DANn:LSON.  It  would  be,  but  I  am  assuming  that. 

Mr.  Rosenthal.  All  right.  I  do  not  den;^^  that,  as  I  say,  in  this  area 
you  can  imagine  situations  that  might  exist  that  might  prove  to  be 
difficult  or  embarrassing,  or  even  contradictory.  I  think,  then,  we  have 
to  deal  with  the  question  of  the  greater  good  which  is  what  you  do  all 
the  time. 

Does  one  take  a  position,  or  somebody  legislate  primarily  to  take 
care  of  the  eventualities  that,  so  far  as  we  know,  have  never  come 
up,  at  the  price  of  vitiating  the  flow  of  information  ? 

Wliat  I  am  saying  is  that  I  don't  think  these  cases  would  arise. 
I  don't  know  of  any  cases  that  have  arisen.  I  do  know,  however,  that 
without  protection  for  the  first  amendment,  many,  many  cases  have 
arisen  and  I  fear  will  continue  to  arise  that  do  strike  at  the  heart  of 
freedom  of  information. 

Mr.  Danhilson.  The  problem  here  is  that  in  drawing  the  law,  it  may 
not  be  vacant  or  indefinite  or  uncertain,  so  we  have  to  provide  for  the 
contingencies.  We  cannot  leave  this  to  the  discretion  or  the  option  of 
the  person  who  wishes  to  invoke  it  or  not  as  he  chooses.  Our  theory  is 
that  we  have  a  government  of  laws,  not  of  men.  If  we  leave  it  to  the 
individual  man  to  decide  whether  or  not  he  is  to  take  a  certain  course 
of  action,  there  is  no  certainty. 

Mr.  Rosenthal.  I  hesitate  to  get  into  a  legal  discussion  over  my 
head. 

Mr.  Danielson.  This  is  the  problem  that  bothers  me. 

Mr.  Rosenthal.  But  it  does  strike  me,  Mr.  Danielson,  that  there 
already  exist  in  the  law,  and  particularly  in  the  Constitution,  situa- 
tions similar  to  the  ones  you  raised ;  that  is,  if  you  take  the  constitu- 
tional guarantee  for  the  fifth  amendment,  when  the  Constitution  was 
written,  I  am  sure  that  the  fathers  of  the  Constitution  did,  as  a  matter 
of  fact  I  know  they  did,  envisage  situations  where  taking  the  fifth 
amendment  on  an  absolute  basis,  would  create  very,  very  difficult 
situations. 

Mr.  Danielson.  I  agree  with  you. 

Let  me  ask  you  this :  If  a  law  were  passed  which  provided  that  you 
need  not  disclose  any  confidential  information.  I  don't  have  to  spell 
it  out,  you  know  what  I  am  talking  about,  or  any  confidential  sources, 
would  that  not  be  enough  to  protect  you  as  a  newsman  ? 

Your  entire  statement  here  is  replete  with  references  to  confiden- 
tiality, and  I  think  that  should  be  protected.  But  woukbi't  tliat  be 
enough  ? 
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Mr.  Rosenthal.  I  wish.  I  could  say  I  agree  with  you,  because  I 
would  like  to  say  that,  but  I  cannot,  really,  because  I  am  a  practicing 
newspaperman,  now  an  editor.  I  see  what  the  complications  are;  that 
if  you  protect  confidentiality  of  source  and  information,  a  step  for- 
ward, that  would  still  leave  a  great  area  to  allow  those  who  wish 
to  obtain  information  from  newspapermen  to  do  so  through  the  proc- 
ess of  cross-examination,  et  cetera,  and  you  would  then  still  have  the 
threat — maybe  that  is  too  strong  a  word;  I  can  find  another — but 
I  think  it  is  a  threat,  of  reporters  constantly  involved — because  they 
have  been — in  court  action  and  testimony. 

It  would,  in  effect,  I  believe,  be  allowing  the  law  or  the  law  enforce- 
ment agencies  or  prosecuting  attorneys,  or  whatever,  to  use  newspaper- 
men as  an  arm  of  their  investigation.  In  most  cases  there  are  plenty 
of  sources,  but  we  have  come  to  the  point  where  it  has  become  more 
and  more  of  a  practice  to  hail  a  reporter  into  court  and  ask  him 
questions. 

I  think  that  we  are  dealing  with  a  very  subtle  and,  I  think,  ex- 
tremely important  attitude  surroimding  the  work  of  newspapermen. 
I  know  that  when  I  was  a  reporter— forgive  me  for  referring  to  my- 
self, but  I  was — this  problem  simply — we  never  discussed  this. 

]\Ir.  Danielson.  I  Imow  this  is  relatively  new. 

Mr.  Rosenthal.  We  had  a  lot  of  discussion  about  the  newspaper 
business,  editors,  publishers,  and  everything  under  the  sun,  but  we 
did  not  sit  around  worrying  about  being  taken  into  court.  This  is 
now  a  major  subject  of  discussion  among  newspapermen.  I  fear  that 
it  is  affecting  some  of  their  work, 

Mr.  Danielson.  Do  you  feel  that  with  respect  to  this  confidence 
or  privilege,  that  the  newspaperman  should  have  a  right  to  waive  it 
if  he  sees  fit  ? 

Mr.  Rosenthal.  I  certainly  do. 

Mr,  Danielson.  If  there  is  a  law  passed,  do  you  recommend  that 
our  Federal  law  preempt  State  laws;  that  it  apply  throughout  the 
land?  I  mean  not  just  throughout  the  land,  but  in  States  as  well  as 
Federal? 

Mr.  Rosenthal,  Yes,  sir,  for  the  following  reasons:  One  is  that 
there  are  many  States,  as  you  know,  that  do  not  have  any  kind  of 
protective  legislation  for  the  first  amendment.  We  have  found,  too, 
that  in  States 

Mr.  Danielson,  I  just  wanted  to  have  your  opinion. 

There  is  one  other  point  you  should  bear  in  mind.  It  would  serve 
little  purpose  to  provide  a  privilege  in  the  Federal  courts  if  the  other 
people  could  bring  you  into  the  State  court,  I  just  wanted  your  opin- 
ion. 

Thank  you  very  much  for  at  least  991/^  percent  of  your  testimony. 

Mr.  Rosenthal,  That  is  pretty  good. 

Mr,  IvASTENMELER.  The  gentleman  from  New  York,  Mr.  Smith  ? 

Mr.  SariTH,  Mr,  Rosenthal,  thank  you  very  much  for  appearing  be- 
fore us  today  and  giving  us  the  benefit  of  j^our  long  experience  in  the 
newspaper  business. 

Congressman  Jerome  Waldie,  who  is  one  of  our  colleagues  on  this 
committee,  has  testified  and  written  quite  extensively  about  this  prob- 
lem we  are  discussing.  One  of  the  things  he  said  the  other  day — I  was 
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reading  one  of  his  articles — was  that  during  all  our  long  history  in 
which  newsmen  supposed  they  had  a  protection  of  confidential  sources, 
that  very  often,  depending  on  the  newsman's  own  conscience,  he  would 
voluntarily  want  to  come  forward  and  testify  before  a  grand  jury  for 
any  one  of  a  number  of  reasons,  even  though  it  meant  divulging  a  con- 
fidential source,  et  cetera,  when  he  thou^it  that  the  public  will  was 
benefited  by  that,  saving  lives,  or  any  other  number  of  things. 

In  your  experience,  particularly  as  a  reporter  and  also  as  an  editor, 
have  you  found  that  this,  as  a  practical  matter,  is  true ;  that  is,  that  re- 
porters governed  by  their  own  conscience  will  sometimes,  or  often  vol- 
untarily, testify  to  these  things,  usually  requesting,  I  would  say,  a  sub- 
pena  to  come  in,  but  under  their  own  conscience  ? 

Mr.  Rosenthal.  Sir,  I  believe  that  that  has  taken  place.  I  believe 
there  are  very,  very  few  cases  where  that  has  taken  place.  I  believe  that 
if  a  newspaper  person  Avishes  to  do  so  as  a  matter  of  conscience,  he  has 
the  constitutional  right  to  do  so.  I  believe  also  that  newspapermen  are 
sometimes  a  little  inconsistent  about  this.  But  there  are  very,  very  few 
cases  that  I  can  recall  where  that  has  happened.  I  don't  recall  any  of  my 
own  experience,  but  that  does  not  encompass  all  newspapers  in  America 
by  any  means. 

Mr.  Smith.  Thank  you  very  much. 

Mr.  Kastenmeier.  The  gentleman  from  Massachusetts,  ISIr.  Drinan. 

Mr.  DrijStan.  Thank  you  very  much. 

Mr,  Rosenthal,  I  find  myself,  like  you,  very  reluctant  to  even  begin 
to  legislate  in  the  area  of  the  first  amendment,  although  I  believe  that 
an  unqualified  privilege,  which  I  think  means  the  same  as  absolute, 
is  necessary. 

I  wonder  if  you  would  conmient  on  one  of  the  last  things  you  said; 
namely,  that  this  is  a  sudden  challenge  to  the  first  amendment,  and  I 
wonder  if  you  would  give  some  of  the  reasons.  Even  if  we  do  pass  an 
unqualified  privilege,  I  don't  think  that  will  take  care  of  all  things. 
Law  does  not  cure  the  erosion  of  some  moral  consensus. 

Would  you  comment  on  how  this  came  about  and  how  sudden  is 
sudden,  like  4  years  or  10  years  ? 

Mr.  Rosenthal.  Thank  you.  I  think  "sudden"  means  about  3  or  4 
years;  that  is,  it  is  within — and  maybe  5 ;  please  don't  hold  me  to  it — 
but  I  think  it  is  within  the  past  few  years  that  that  has  come  about. 
I  think  that  there  are  several  reasons  for  it.  I  think  at  one  time  the 
Federal  authorities  were  using  the  subpena  powers  like  confetti ;  that 
is  an  exaggeration,  but  it  seemed  to  us  there  was  a  great  rash  of 
subpenas. 

I  think  that  this  had  an  effect  on  State  and  local  authorities.  They 
saw  the  Federal  Government  was  doing  it.  There  was,  to  repeat  my- 
self, a  ripple  effect.  After  that  there  was  the  Caldwell  case.  I  think 
that  although  the  Supreme  Court  meant  its  decision — and  again  you 
know  more  about  that  than  I  do — in  specific  terms  and  in  specific  cir- 
cimistances,  perhaps,  that  something  happened,  that  prosecuting  at- 
torneys and  sometimes  defense  attorneys,  judges  on  lower  levels,  took 
this  rather  as  a  green  light  to  go  ahead  and  do  the  same ;  that  is,  try 
to  compel  newspapermen  to  testify  in  a  wide  variety  of  cases. 

So  where  you  start  out  with  a  few  subpenas  and  then  one  court 
decision,  you  wind  up  with  a  great  many.  I  don't  know  how  many.  I 
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would  say  sometime  ago,  a  couple  of  months  ago,  I  went  to  a  managing 
editor's  convention  in  Kansas  City  where  there  were  editors  from  all 
over  the  country.  I  thought  I  knew  something  about  this  situation,  but 
I  was  rather  startled  and  a  little  ashamed  to  find  out  that  things  were 
taking  place  all  over  the  country  about  which  I  had  no  idea  at  all. 

If  the  Washington  Post  or  the  New  York  Times  or  Time  or  CBS 
gets  a  subpena,  that  is  nevrs  and  it  is  carried:  but  if  some  small  news- 
paper in  a  smaller  town  gets  one,  there  is  some  time  before  this  becomes 
public  knowledge.  As  a  matter  of  fact,  I  think  the  managing  editors' 
group  is  compiling  a  record  of  this  now.  It  is  quite  thick  and  it  is  not 
finished.  You  put  all  these  things  together  and  it  becomes  a  sudden 
thing. 

I  don't  want  to  emphasize  the  word  "sudden"  too  much,  but  it  is  a 
dramatic  thing  where  the  "ability"— I  prefer  that  word  semantically— 
the  ability  of  newspapermen  to  keep  things  confidential  and  not  testify 
was  an  unstated  thing,  as  many  things  in  our  society  are — they  are  not 
all  written  down — but  it  was  just  generally  assumed  by  the  Federal 
and  local  governments  as  a  fact.  After  Caldwell,  this  became  a  serious 
question.  I  hope  that  answers  your  question. 

Mr.  Drinan.  That  is  responsive.  I  wonder  if  you  would  comment 
on  this :  I  find  the  position  of  the  Department  of  Justice  very  unsatis- 
factory. They  have  come  here  twice  now  and,  in  effect,  said  their  is 
no  problem,  but  they  indicated  they  were  doing  something  which  may 
be  even  more  insidious  than  subpenaeing  journalists.  Tliey  are  nego- 
tiating with  them. 

I  suggest  that  the  New  York  Times  dig  up  the  story  and  you  would 
get  another  Pulitzer  Prize. 

How  many  journalists  have  they  negotiated  with?  They  indicated 
that  15  people  in  a  period  of  time  were  approached  by  the  Department 
of  Justice.  Apparently  eight  negotiated  and  six  were  subpenaed.  Do 
you  find  that  at  the  State  level  that  the  law  enforcement  official  doesn't 
openly  subpena,  but  calls  the  reporter  and  says,  'T  would  like  to  have 
your  sources?"  Do  you  find  this  a  more  subtle  form  of  intimidation? 

Mr.  KosENTHAL.  I  am  not  too  aware  of  that  I  don't  challenge  it;  if 
the  Department  of  Justice  says  they  are  negotiating,  they  are,  in  fact, 
negotiating.  I  don't  accuse  them  of  having  done  anything,  but  I  am 
not  terribly  aware  of  it. 

I  think  you  are  quite  right.  We  may  not  get  the  Pulitzer  Prize  for 
it,  but  we  will  look  into  it. 

Mr.  Kastenmeier.  The  gentleman  from  Iowa,  Mr,  Mez^dnsky. 

Mr.  Mezvinsky.  Thank  you,  Mr.  Rosenthal. 

I  think  when  you  use  the  word  "absolute"  the  position  I  would  hope 
we  would  come  to  would  be  that  we  would  simply  reaffirm  the  first 
amendment.  That  may  be  a  clarification.  I  am  interested  in  your  com- 
ments concerning  being  called  into  court  and  the  subpena  issuances 
that  are  taking  place. 

Aren't  you  equally  as  concerned  that  with  any  legislation  you  pass 
that  YOU  still  may  have  to  com.e  into  court  and  still  may  have  to  fight 
the  battle? 

Mr.  Rosenthal.  Well,  sir,  I  believe  that  we  may  have  to  come  to 
court,  but  I  believe  with  a  reaffirmation  of  the  first  amendment,  as  you 
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put  it,  we  would  be  on  much  stronger  ground.  I  think  that  is  why  it 
is  necessary. 

I  also  think  that  if  Congress  spoke  in  "reaffirmation"  of  the  first 
amendment — and  I  prefer  that  word,  too — ^that  it  would  deter  a  great 
many  people  who  now  feel  they  have  the  license  to  go  after  reporters 
and  editors. 

Mr.  Mezvinsky.  In  view  of  Congressman  Danielson's  remarks  as  to 
definitions  and  problems,  and  in  view  of  your  own  hesitancy  about 
coming  in  for  congressional  action,  in  view  of  the  fact  that  the  Justice 
Department  has  come  in  and  said  there  is  no  problem,  so  the  Caldwell 
decision  can  be  lived  with,  and  now  we  have  had  the  other  side  of  the 
coin  that  could  be  presented,  the  Caldwell  decision  is  wrong,  so  we  have 
to  push  for  some  form  of  reaffirming  the  first  amendment,  I,  for  one, 
am  very  hesitant  about  Congress  stepping  in  and  trying  to  define 
that  right. 

Why  do  we  have  to  go  to  Congress  ?  Why  can't  you  try  to  change 
the  Caldwell  decision  ? 

Mr.  Rosenthal,  We  have.  I  do  say,  and  I  think  most  would  agree, 
that  this  hesitancy  about  asking  Congress  for  action  is  deeply  felt. 
To  invite  legislative  action  in  relation  to  the  press  is  something  you 
think  very,  very  carefully  about.  But  I  feel  that  in  a  very  short  period 
of  time  we  have  had  a  lot  of  action  taking  place  after  the  Caldwell 
case,  and  some  of  it  before.  We  are  building  up  a  big  head  of  steam  on 
this. 

I  think  the  recent  case  now  pending  in  Washington,  a  kind  of  drag- 
net of  subpenas,  is  indicative  of  this.  I  feel  there  is  a  necessity  for 
reaffirmation  on  a  pragmatic  basis  to  stop  this  from  becoming  a 
landslide. 

I  also  recall  tliat  the  Caldioell  decision,  I  believe,  said  that  Congress 
could  act  in  any  way  it  chose  so  as  to  reaffirm  or  change  the  existing 
situation. 

I  think  we  are  dealing  with  a  realistic  situation,  and  if  we  ignore  it, 
it  will  get  worse  instead  of  just  going  away. 

Mr.  Mezvinsky.  In  view  of  the  chairman's  question  as  to  what  would 
happen  if  the  committee  came  out  with  a  qualified  bill  or  canie  out 
with  definitions  that  may  be  very  restrictive,  would  your  position  be 
that  if  we  come  out  with  qualifications  that  we  are  better  off  with  no 
law  at  all,  or  would  you  then  try  to  accept  the  position  that  comes  out 
of  the  subcommittee  ? 

Mr.  Rosenthal.  I  would  hope  that  the  Congress  would  come  out 
with  a  piece  of  legislation  that  would  totally  reaffirm  the  first  amend- 
ment. If  it  did  not,  I  think  that  I,  as  an  individual — ^and  speaking  for 
the  Times — would  continue  to  urge  total  reaffirmation. 

Mr.  Mezvinsky.  Lastly,  in  all  your  experience  you  have  had  as  a 
reporter  with  the  New  York  Times,  the  point  that  has  been  brought 
out  from  the  perspective  of  the  Department  of  Justice  has  been  that 
law  enforcement  is  enhanced  by  the  guidelines  that  have  been  estab- 
lished by  the  Department  of  Justice.  Now,  can  you  give  me  your  opin- 
ion as  to  whether  or  not  law  enforcement  will  have  been  adversely  af- 
fected if  we  simply  reaffirm  the  first  amendment  rights  ? 

Mr.  Rosenthal.  No,  sir ;  I  don't  think  it  would  be  adversely  affected. 
As  a  matter  of  fact,  I  believe,  and  I  think  that  there  are  many  law 
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enforcement  officers  and  prosecuting  Federal  attorneys  and  district  at- 
torneys— in  fact,  I  know  there  are- — who  believe  that  the  right  of  the 
press  to  investigate  and  print  is  one  of  the  major  law  enforcement 
guarantees,  if  that  is  the  word,  that  society  has. 

I  gave  a  couple  of  examples  before,  and  there  are  many.  There  are 
thousands  of  examples  where,  through  investigative  reporting  or  other 
kinds  of  reporting,  information  is  made  available  that  resulted  in 
action. 

Now,  as  far  as  the  guidelines  are  concerned,  I  am  not  comfortable 
with  a  situation  where  a  Federal  or  any  other  agency  can  give  and 
remove  the  guidelines  set  down  hj  the  Attorney  General,  or  his  guide- 
lines can  be  changed  by  him  or  his  successors.  They  do  not  affect 
most  local  prosecutors  or  judges. 

I  also  think  that  conceptually  it  is  a  rather  peculiar  situation  when 
the  agency  issuing  the  subpena  or  trying  to  get  reporters  to  testify  has 
the  sole  power  to  determine  what  the  guidelines  are.  I  think  that  there 
are  a  mixture  of  powers  that  is  not  terribly  healthy. 

Mr.  Mezvinsky.  I  might  say  that  I  am  torn ;  that  if  I  see  qualified 
rights,  my  position  has  moved  into  the  view  that  we  are  better  off  with 
no  law  at  all.  What  happens  if  we  come  out  with  no  law  at  all  ?  What 
is  your  feeling  as  to  the  effect  it  will  have  on  your  newspaper  and  on 
the  press  in  general  ? 

Mr.  Rosenthal.  I  think  that  if  Congress  comes  out  with  no  law 
at  all,  or  a  qualified  law  to  that  effect,  but  you  raised  the  question  of 
no  law  at  all,  I  think  this  will  be  taken  by  prosecutors  and  other  en- 
forcement agents  on  all  levels  of  government — and  I  am  not  simply 
dealmg  with  Federal;  very  often  we  are  dealing  with  local  authori- 
ties— as  an  indication  that  they  have  a  right  to  go  ahead  and  con- 
tinue as  they  are.  I  think  you  will  see  more  and  more  of  tliis  kind 
of  action ;  more  and  more  restrictions  built  into  reporting  of  all  kinds. 

Mr.  Mezvinsky.  Thank  you. 

]Mr.  Kastenmeier.  That  concludes  the  questions. 

On  behalf  of  the  committee,  Mr.  Rosenthal,  I  would  like  to  ex- 
press our  appreciation  for  your  testimony  this  morning. 

Mr.  Rosenthal.  Thank  you  very  much  again. 

Mr.  Kastenmeier.  Our  next  witness  is  the  president  of  the  American 
Newspaper  Publishers  Association,  Mr.  Stanford  Smith.  Will  you 
also  identify  the  persons  accompanying  you?  We  are  very  pleased 
to  have  you  back  again  after  your  testimony  last  year. 

TESTIMONY  OF  STANFOED  SMITH,  PRESIDENT,  AMERICAN  NEWS- 
PAPER PUBLISHERS  ASSOCIATION,  AND  ARTHUR  B.  HANSON, 
GENERAL  COUNSEL 

Mr.  Smith.  I  am  accompanied  today  by  the  ANPA  general  counsel, 
]Mr.  Arthur  B.  Hanson.  May  I  suggest  you  place  my  prepared  state- 
ment in  the  record  and  let  me  summarize  briefly  not  only  in  the  in- 
terest of  time,  but  to  avoid  some  of  the  discourse  you  have  already 
had  which  in  my  opinion  was  excellent. 

Mr.  Kastenmeier.  Without  objection,  then,  jour  statement  and 
addendum  to  it,  plus  two  separate  analyses,  one  the  general  analysis 
and  another  analysis  of  State  newsmen's  privilege  legislation  will  be 
accepted  and  printed  in  full  in  the  record. 
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"We  are  most  appreciative  of  the  exhaustive  research  you  have  done. 
[The  documents  referred  to  follow :] 

Statement  of  Stafford  Smith,  President  and  General  Manager,  American 
Newspaper  Publishers  Association 

Mr.  Chairman  and  members  of  the  Subcommittee,  The  American  Newspaper 
Publishers  Association  welcomes  the  opportunity  to  appear  before  this  Sub- 
committee again  to  present  the  the  results  of  our  studies  made  since  our  last 
appearance  and  to  express  our  views  on  the  important  matter  of  protecting  news- 
men's confidential  sources  of  information  and  insuring  the  free  flow  of  informa- 
tion to  the  American  public. 

My  name  is  Stanford  Smith.  I  am  President  and  General  Manager  of  ANPA 
with  headquarters  in  Reston,  Virginia.  ANPA  is  a  non-profit  association  with 
membership  of  more  than  1,080  daily  newspapers  representing  more  than  90 
per  cent  of  the  total  U.S.  daily  newspaper  circulation.  Our  association  is  con- 
cerned with  all  matters  of  general  significance  to  the  profession  of  journalism 
and  the  daily  newspaper  publishing  business.  The  issue  before  you  <-oday  is 
fundamental  to  the  press  and  the  public  interest. 

When  we  testified  before  this  Subcommittee  on  September  27,  1972,  our  posi- 
tion on  the  matter  of  protecting  a  newsman's  confidential  sources  of  information 
was  simply  that  we  felt  the  matter  was  so  complex  that  more  study  was  necessary 
to  insure  the  protection  of  the  rights  of  newsmen  and  the  public  interest.  At  that 
time  we  had  completed  only  the  detailed  analysis  of  all  the  legislation  that  had 
been  introduced  in  the  92nd  Congress.  We  supplied  that  study  to  you  and  it  was 
printed  in  your  hearing  record.  It  became  one  of  the  basic  documents  for  study 
in  our  continuing  consultations  with  many  other  media  organizations.  Those 
consultations  had  already  begun  when  I  testified  in  September,  and  they  have 
continued. 

The  next  stei5 — suggested  by  members  of  this  Subcommittee — was  a  detailed 
analysis  of  the  existing  Shield  laws  of  IS  states.  That  study  was  completed  in 
November  and  has  just  been  brought  up  to  date.  Today  I  offer  for  your  considera- 
tion copies  of  that  study  in  its  revised  form,  just  printed  this  week. 

As  a  result  of  these  studies  and  the  continuing  consultations  with  other  news- 
paper and  broadcast  organizations,  the  ANPA  Board  of  Directors  on  December  1, 
1972,  voted  to  support  Federal  legislation  which  would  afford  unqualified  priv- 
ilege from  subpoena  of  reporters  and  unpublished  news  media  materials  in  both 
Federal  and  state  proceedings.  Our  Board  of  Directors  adopted  this  policy  position 
only  after  devoting  many  hours  of  study  to  this  problem  over  the  past  three  years. 

I  believe  you  will  want  us  now  to  go  into  further  detail  about  how  and  why 
this  policy  decision  was  reached.  To  do  so  we  must  briefly  place  in  its  historical 
perspective  the  American  concept  which  provides  for  a  free  flow  of  informa- 
tion to  the  public. 

What  we  are  discussing  here  is  the  public  interest  in  protecting  the  right  of 
the  press  to  operate  in  an  atmosphere  free  from  intimidation,  free  from  the  threat 
of  incarceration  and  free,  most  of  all,  to  accomplish  its  function  of  informing 
the  people. 

In  previous  testimony  before  the  Senate  Judiciary  Subcommittee  I  discussed 
the  historical  background  of  how  the  oi^eration  of  a  free  press  came  about  in  this 
country,  so  I  will  not  repeat  that  history.  Suffice  it  to  say  we  all  understand  that 
when  the  framers  of  our  Constitution  drew  up  that  great  document,  they  had  in 
mind  the  establishment  of  a  press  that  was  free  from  the  threat  of  government 
sanction  and  free  to  report  to  the  people  information  which  all  Americans  have  a 
right  to  know. 

It  is  important  to  point  out  again  that  the  original  idea  for  a  free  press  in 
this  country  came  not  from  those  in  the  publishing  business  but  from  persons  in 
various  walks  of  life  who  knew  the  dangers  to  all  individual  liberties  if  there  is  no 
freedom  of  the  press  or  freedom  of  speech.  We  must  stress  this  point  time  and 
time  again.  Freedom  of  the  press  does  not  establish  a  privileged  class  for  those  who 
dis.seminate  news,  as  some  have  suggested,  but  rather  it  is  essentially  for  the 
benefit  of  all  the  people. 

The  issue  is  clear.  Does  the  press,  in  going  about  the  business  of  keeping  the 
people  informed,  have  the  right  to  refuse  to  disclose  sources  of  information  when 
the  newsman  secures  such  information  only  after  a  promise  of  anonymity  to  the 
source?  Do  newsmen  and  their  employers  have  the  right  to  refuse  to  submit  to 
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subpoena  of  internal  memoranda,  reporters'  notes  and  other  unpublished  mate- 

"^We'^bSfe^nhen^ewsmedia  do  need  such  a  right  and  that  the  pubUc  mterest 
reauires  it  We  contend  that  this  right  exists  under  the  Constitution  and  we  so 
argued  in  our  amicus  curiae  brief  to  the  U.S.  Supreme  Court  in  the  Branzburg, 
Caldwell  and  Pappas  cases.  Unfortunately,  the  Court  held  otherwise  and  referred 
the  problem  back  to  the  Congress.  The  Court  said  the  First  Amendment  in  no  way 
automatically  shields  newsmen  from  subpoena.  The  5-4  decision  also  said  Oon- 
gre'^s  has  freedom  to  determine  whether  a  statutory  newsman's  privilege  is  neces- 
<^arv  and  desirable  and  to  fashion  standards  and  rules  as  narrow  or  broad  as 
deemed  necessary  to  address  the  evil  discerned  and,  equally  important,  to  re- 
fashion those  rules  as  experience  from  time  to  time  may  dictate." 

This  language  in  the  Court  decision  played  an  important  part  m  our  delibera- 
tions It  enabled  us  to  get  past  the  argument  that  we  should  not  seek  legislation 
but  instead  should  relv  on  the  courts  or  on  the  vague  protections  of  "public  opin- 
ion "  It  is  too  late  for  that.  Only  the  Congress  can  deal  with  this  problem  now. 
This  language  also  helped  lead  us  to  the  conclusion  that  an  unqualified  privilege 
law  is  appropriate.  There  is  no  consensus  among  media  executives  on  just  what 
qualifications  would  be  appropriate  in  a  qualified  privilege  biU.  Some  who  initiaUy 
favored  such  a  bill  have  revised  their  views.  Many  fear  that  any  attempt  to  item- 
ize the  qualifications  would  actually  cause  more  controversies  and  more  litigation 
and  that  such  qualifications  would  themselves  be  a  limitation  on  freedom  of  the 
news  media.  , ,  ,      ,  ^      ^  , 

We  recognize  that  some  fear  an  unqualified  privilege  would  lead  to  abuses  by 
the  meflia  themselves.  We  believe  those  fears  are  groundless.  Furthermore,  the 
Supreme  Court's  language  clearly  invites  the  Congress  to  enact  legislation  "as 
narrow  or  as  broad"'  as  you  deem  necessary  and  "to  re-fashion  those  rules  as  ex- 
perience .  .  .  may  dictate."  If  you  enact  an  unqualified  privilege  law  and  there 
should  be  abuses  (which  we  do  not  believe  would  occur),  you  could  then  quickly 
enact  whatever  amendment  was  needed  just  as  the  Supreme  Court  has  suggested. 

What  we  are  suggesting  then  is  that  the  Congress  should  act  boldly  on  this  leg- 
islation which  is  so  vitally  necessary  at  this  time. 

Since  our  testimony  in  September  ANPA  has  continued  to  play  the  leadership 
role  in  a  series  of  meetings  with  representatives  of  many  other  organizations  that 
had  expressed  an  interest  in  helping  solve  these  problems.  We  invited  all  such 
organizations  to  participate. 

Included  in  these  consultations  were  the  American  Society  of  Newspaper 
Editors,  Sigma  Delta  Chi  professional  journalism  society,  the  National  Associa- 
tion of  Broadcasters,  National  Broadcasting  Company,  Columbia  Broadcasting 
System,  Radio  and  Television  News  Directors  Association,  the  American  News- 
paper Guild,  the  Association  of  American  Publishers  (book  publishers),  the 
Reporters  Committee  for  Freedom  of  the  Press  and  the  organizations  involved 
in  the  three  cases  which  went  to  the  U.S.  Supreme  Court. 

The  initial  step  was  to  ascertain  opinion  on  what  form  of  legislation  should 
be  supported  or  proposed.  Because  of  the  divergent  views  of  those  attending  the 
first  of  these  meetings,  we  realized  the  need  for  a  comprehensive  study  of  legis- 
lation that  had  been  proposed  in  the  92nd  Congress.  We  supplied  a  copy  of  that 
study  to  this  Subcommittee  at  our  last  appearance,  and  we  also  have  extra 
copies  available  now.  After  that  study  and  our  subsequent  analysis  of  the  existing 
laws  of  18  states,  the  group  continued  its  consultations  and  then  designated 
two  sub-groups  to  draft  a  suggested  form  of  legislation.  These  sub-groups  met 
on  several  occasions  and  finally  a  draft  bill  was  prepared.  We  submitted  that 
draft  bill  to  you,  Mr.  Chairman,  by  letter  on  December  30,  1972.  It  is  now  before 
you  as  H.R.  2200  by  Rep.  Charles  Wilson  of  California. 

The  ANPA  specifically  endorses  and  urges  approval  of  that  Bill. 

If  you  qualify  such  legislation,  what  you  are  really  saying  is  that  the  people 
can  be  informed  only  in  certain  cases.  And  those  certain  cases  are  those  which 
the  government  allows  the  press  to  report  about.  We  find  this  type  of  situation 
to  be  truly  intolerable. 

The  question  has  been  raised  of  what  would  happen  in  times  of  national  crises 
or  in  cases  of  national  security.  We  should  all  remember  that  the  history  of 
World  War  II  was  an  outstanding  demonstration  of  the  willingness  and  ability 
of  the  press  to  cooi)erate  with  the  government  when  necessary  to  achieve  a  sat- 
isfactory balance  in  reporting.  But  where  the  courts  or  the  prosecution  intend 
to  use  the  press  as  an  investigative  arm  or  to  gather  testimony  during  so-called 
"fishing  expeditions,"  then  we  believe  the  line  has  to  be  drawn. 

Another  important  aspect  to  our  proposed  measure  is  that  it  guarantees  pro- 
tection at  both  the  Federal  and  State  level.  I  believe  the  information  I  gave 
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earlier  on  the  complexity  and  diversity  of  present  state  statutes  and  the  fact 
that  32  states  lack  any  protection  at  all  justifies  this  section  of  the  Bill. 

Our  measure  also  defines  specifically  who  is  protected,  including  all  media 
of  communication  such  as  newspapers,  magazines,  other  periodicals,  books,  pam- 
phlets, news  service,  wire  service,  news  or  feature  syndicates,  broadcast  station 
or  network  or  cable  television  systems. 

Included  in  the  definition  of  terms  is  an  explanation  of  "information,"  both 
published  and  unpublished;  processing  and  most  important — "person"  as  used 
in  the  context  of  "newsperson." 

Another  problem  in  conducting  our  research  was  to  determine  whether  there 
is  a  pattern  of  subpoenas  and  to  see  whether  news  sources  are  drying  up. 

We  also  wanted  to  know  whether  there  was  a  general  feeling  among  the  press 
that  they  were  being  intimidated  by  the  threat  of  subpoena  action  if  they  refused 
to  cooperate  with  those  seeeking  information  about  a  confidential  source  or 
confidential  information. 

This  Subcommittee  asked  us  to  appraise  the  extent  of  the  problem  now  existing. 
"We  and  other  organizations  are  still  working  on  this  aspect  of  the  problem. 

Information  supplied  to  you  by  the  Department  of  Justice  and  subsequently 
brought  up  to  date  by  the  Department  for  ANPA  showed  that  the  Department 
was  asked  on  15  occasions  in  the  last  two  years  to  issue  subpoenas  to  obtain 
reporters'  notes,  names  of  confidential  sources  or  broadcasters'  filmed  outtakes. 

We  also  know  there  have  been  many  more  subpoena  attempts  at  the  state  level. 
The  Freedom  of  Information  Committee  of  the  Associated  Press  Managing  Editors 
Association  is  now  conducting  a  state-by-state  survey  to  gather  detailed  infor- 
mation on  the  number,  type,  and  disposition  of  such  requests. 

ANPA  and  the  American  Society  of  Newspaper  Editors  are  cooperating  in  that 
effort.  We  have  also  made  inquiry  to  the  Attorney  General  of  each  of  the  50 
states. 

Some  persons  have  taken  the  view  that  since  the  number  of  subpoena  attempts 
does  not  seem  extravagant,  there  is  no  cause  for  alarm  from  the  press.  The  fact 
is,  Mr.  Chairman,  that  any  sulpoena  which  places  a  reporter  in  the  position  of 
having  to  reveal  his  confidential  source  of  information  is  cause  enough  for  serious 
concern.  If  only  one  source  dries  up,  then  the  American  people  have  lost  a  bit 
of  the  freedom  which  was  promised  in  the  Constitution. 

Additionally,  the  erosion  of  this  freedom  does  not  have  to  come  in  one  fell 
swoop,  but  rather  in  what  seems  to  be  small,  insignificant  amounts.  If  action  is 
not  taken  now,  this  country  may  some  day  wake  up  to  a  press  that  must  rely 
only  on  what  government  agencies  hand  out,  that  can  not  effectively  investigate 
corruption  or  must  serve  as  a  governmental  investigative  agency.  That  situation 
is  certainly  not  desirable,  but  it  is  not  impossible  to  conceive. 

Our  study  of  the  18  state  laws  was  completely  objective  in  nature.  We  set  about 
to  simply  detail  the  high  points  of  each  statute  rather  than  to  determine  the 
statutes'  effectiveness.  What  we  found  was  a  number  of  complex,  often  vague, 
rules  by  which  newsmen  were  granted  either  absolute  or  qualified  privilege  in 
testimony  before  a  court. 

In  some  cases  where  states  claimed  to  provide  "absolute"  protection,  that 
protection  extended  only  to  the  source  of  information  but  not  to  the  confidential 
information  a  newsperson  may  have  gathered.  Additionally,  we  discovered  a 
variance  in  terminology.  What  the  term  "newsman"  was  construed  to  mean  in 
one  state  was  not  necessarily  similar  in  another  state. 

Our  conclusion  is  that  the  laws  in  the  18  states  only  serve  to  further  com- 
plicate an  already  complex  issue. 

In  response  to  the  question  "Do  reporters  feel  intimidated  by  the  threat  of 
subpoena?"  I  think  that  can  best  be  answered  by  stating  that  several  have  al- 
ready been  sent  to  jail  and  others  have  expressed  the  opinion  that  they  would 
rather  go  to  jail  than  reveal  their  confidential  sources.  We  are  now  seeking  fur- 
ther specifics  on  these  points  and  we  plan  to  offer  this  information  for  your 
record  as  soon  as  possible. 

If  news  people  have  already  considered  the  possibility  of  going  to  jail,  then 
certainly  they  are  feeling  pressure  from  some  quarters. 

I  believe  that  if  we  start  with  the  premise  that  the  i)eople  are  entitled  to  know 
all  the  information  that  is  available,  either  through  oflScial  channels  or  through 
confidential  sources,  then  we  must  conclude  that  the  vehicle  used  to  disseminate 
that  information,  namely  the  press,  must  not  be  hindered  in  any  way  in  gather- 
ing that  information. 

Beginning  with  the  case  of  John  Peter  Zenger,  the  press  has  exposed  many 
misdeeds  of  both  political  and  civic  figures  and  in  most  cases,  once  the  informa- 
tion was  known  the  citizenry  or  the  government  acted  to  institute  reforms. 
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This  is  an  important  function  of  the  press— to  seek  out  and  find  corruption 
and  to  bring  that  corruption  to  the  attention  of  the  people.  If  the  people  decide 
not  to  act  on  the  information,  so  be  it.  But  first  they  must  have  that  information. 

If  the  press  can  be  constantly  subject  to  government  harassment  and  threat, 
then  the  people  can  never  be  truly  aware.  When  we  ask  for  an  absolute  privilege, 
what  we  are  truly  seeking  is  a  reaffirmation  of  the  already  established  right 
of  the  i)eople  to  be  informed,  that  right  being  embodied  in  the  First  Amendment. 

I  think  there  is  need  here  to  speculate  on  what  might  happen  if  newsmen 
are  forced  to  operate  under  restrictive  codes  which  inhibit  the  gathering  and 
dissemination  of  information. 

The  press  in  this  country  has  always  played  the  role  of  the  transmitter  of 
information  to  the  public.  That  is  its  duty,  its  obligation  and  its  sole  purpose 
for  existing. 

There  has  always  been  a  common  understanding  that  in  order  to  accomplish 
the  task  of  reporting  news,  members  of  the  press  were  free  to  utilize  sources 
of  information  that  had  to  remain  confidential.  Only  recently,  has  this  fact  of 
life  been  aggressively  challenged. 

Because  newsmen  have  been  ordered  into  court  or  before  other  governmental 
bodies,  because  confidential  sources  were  in  danger  of  being  exposed,  the  proc- 
ess of  conducting  investigative  reporting  has  been  seriously  impaired. 

Sources  that  were  previously  willing  to  give  reporters  information  are  now 
hesitant  because  they  might  be  revealed. 

These  circumstances  have  definitely  diminished  the  reporter's  role  in  uncov- 
ering information  on  crimes  or  other  misdeeds. 

But  further,  it  is  the  people  of  this  country  who  will  eventually  feel  the  effect 
on  what  information  is  transmitted  by  the  media. 

If  the  traditional  freedom  of  the  press  is  seriously  eroded  and  if  the  people 
in  the  media  are  threatened  with  jail  terms,  then  the  final  outcome  will  be  a 
country  where  the  people  do  not  have  all  information  necessary  to  make  intelli- 
gent, rational  decisions. 

I  would  like  to  conclude  with  a  statement  of  Justice  George  Sutherland— made 
in  1936 — "A  free  press  stands  as  one  of  the  great  interpreters  between  the  govern- 
ment and  the  people.  To  allow  it  to  be  fettered  is  to  fetter  ourselves." 


Federal-State  Absolute  Privilege 

preemptive  statute 

A  BILL 

Be  it  enacted  iy  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assemUed,  That  this  Act  may  be  titled :  "The  Free  Flow 
of  Information  Act." 

Section  1.  Congress  declares  that — 

(1)  the  purpose  of  this  Act  is  to  insure  the  free  flow  of  news  and  other 
information  to  the  public ;  those  who  gather,  write,  or  edit  information  for 
the  public  or  disseminate  information  to  the  public  can  perform  these  vital 
functions  only  in  a  free  and  unfettered  atmosphere  ; 

(2)  such  persons  must  not  be  inhibted,  directly  or  indirectly,  by  govern- 
mental restraint  or  sanction  imposed  by  governmental  process ;  rather  they 
must  be  encouraged  to  gather,  write,  edit,  or  disseminate  news  or  other 
information  vigorously  so  that  the  public  can  be  fully  informed  ; 

(3)  compelling  such  persons  to  disclose  a  source  of  information  or  disclose 
unpublished  information  is  contrary  to  the  public  interest  and  inhibits  the 
free  flow  of  information  to  the  public ; 

(4)  there  is  an  urgent  need  to  provide  effective  measures  to  halt  and  pre- 
vent this  inhibition ; 

(5)  the  obstruction  of  the  free  flow  of  information  through  any  medium 
of  communication  to  the  public  affects  interstate  commerce  ;  and 

(6)  this  Act  is  necessary  to  insure  the  free  flow  of  information  and  to 
implement  the  first  and  fourteenth  amendments  and  article  I,  section  8  of  the 
Constitution. 

Sec.  2.  No  person  shall  be  required  to  disclose  in  any  Federal  or  State  proceed- 
ing either — 

(1)  the  source  of  any  published  or  unpublished  information  obtained  in 
the  gathering,  receiving,  or  processing  of  information  for  any  medium  of 
communication  to  the  public,  or 
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(2)  any  unpublished  information  obtained  or  prepared  in  gathering,  re- 
ceiving, or  processing  of  information  for  any  medium  of  communication  to 
the  public. 
Sec.  3.  For  the  purpose  of  this  Act,  the  term — 

(1)  "Federal  or  State  proceeding"  includes  any  proceeding  or  investiga- 
tion before  or  by  any  Federal  or  State  judicial,  legislative,  executive,  or 
administrative  body ; 

(2)  "medium  of  communication"  includes,  but  is  not  limited  to,  any  news- 
paper, magazine,  other  periodical,  book,  pamphlet,  news  service,  wire  service, 
news  or  feature  syndicate,  broadcast  station  or  network,  or  cable  television 
system ; 

(3)  "information"  includes  any  written,  oral  or  pictorial  news,  or  other 
material ; 

(4)  "published  information"  means  any  information  disseminated  to  the 
public  by  the  person  from  whom  disclosure  is  sought ; 

(5)  "unpublished  information"  includes  information  not  disseminated 
to  the  public  by  the  person  from  whom  disclosure  is  sought,  whether  or  not 
related  information  has  been  disseminated  and  includes,  but  is  not  limited 
to,  all  notes,  outtakes,  photographs,  tapes,  or  other  data  of  whatever  sort  not 
itself  disseminated  to  the  public  through  a  medium  of  communication,  whether 
or  not  published  information  based  upon  or  related  to  such  material  has 
been  disseminated ; 

(6)  "processing"  includes  compiling,  storing,  and  editing  of  information; 

(7)  "person"  means  any  individual,  and  any  partnership,  corporation, 
association,  or  other  legal  entity  existing  under  or  authorized  by  the  law 
of  the  United  States,  any  State  or  possession  of  the  United  States,  the 
District  of  Columbia,  the  CJommonwealth  of  Puerto  Rico,  or  any  foreign 
country. 

An  Analysis  of  Newsman's  Peivilege  Legislation  Before  the  98d  Congbess 

AS  OF  February  15,  1973 

(Arthur  B.  Hanson,  General  Counsel,  American  Newspaper  Publishers  Associa- 
tion, Secretary  Pro  Tern,  Ad  Hoc  Coordinating  Committee  for  Legislation  Con- 
cerning Reporters'  Privilege) 

INTRODUCTION 

On  August  31,  1972,  this  office  completed  a  study  of  the  shield  legislation 
which  had  been  introduced  in  the  92nd  Congress.  In  our  present  memorandum, 
we  have  made  a  similar  study  of  the  shield  legislation  which  has  been  introduced 
in  the  93rd  Congress,  since  it  convened  on  January  3,  1973  and  until  it  recessed 
on  February  8,  1973.  The  present  range  of  proposed  legislation  does  not  differ 
materially  from  the  proposed  legislation  in  the  92nd  Congress.  Viewed  as  a  whole 
the  present  bills  differ  in  both  quantity  and  quality  from  the  earlier  proposed 
legislation. 

During  the  2nd  Session  of  the  92nd  Congress,  approximately  30  newsman  s 
privilege  bills  were  introduced.  During  the  first  six  weeks  of  the  1st  Session  of 
the  93rd  Congress,  38  newsman's  privilege  bills  have  been  introduced,  with  over 
100  co-sponsors. 

In  general,  the  new  bills  provide  greater  protection  than  the  old  bills  did.  Only 
one  out  of  five  of  the  old  bills  offered  an  absolute  protection ;  half  of  the  new 
bills  do.  None  of  the  old  bills  offered  protection  to  newsmen  in  state  as  well  as 
federal  proceedings ;  several  of  the  new  bills  do.* 

Every  Congressman  who  introduced  a  bill  in  both  the  last  Congress  and  in 
this  Congress,  has  afforded  greater  protection  to  newsmen  vmder  the  later  ver- 
sions. For  instance.  Rep.  Abzug's  bill  now  extends  its  protections  to  independent 
newsmen,  and  Senator  Mondale's  bill  contains  more  procedural  requirements  to 
be  followed  by  a  person  seeking  to  divest  the  privilege. 


•In  Branz^urg  v.  Hayes,  —  U.S.  — ,  .33  L.  Ed.  2d  626,  92  S.  Ct.  18a  (1972),  the  Supreme 
Court  made  the  following  statement :  "At  the  federal  level.  Conpress  has  freedom  to  deter- 
mine whether  a  statutory  newsman's  privilege  is  necessary  and  desirable  and  to  fashion 
standards  and  rules  as  narrow  or  broad  as  deemed  necessary  to  address  the  evil  discerned 
and,  equally  important,  to  re-fashlon  those  rules  as  experience  from  time  to  time  may 
dictate."  .33  L.  Ed.  2d  at  654 

The  Court  never  specifically  commented  upon  the  question  of  whether  the  Congress  may 
enact  legislation  In  this  area  which  is  applicable  to  the  states. 
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Only  a  few  bills  have  not  followed  the  trend  towards  a  recognized  need  for 
extensive  protection.  For  example,  Senator  Walker's  bill  protects  only  sources 
of  information  and  even  this  privilege  may  be  qualified  by  the  decision  of  a  fed- 
eral court.  In  the  Danielson  bill,  the  privilege  is  extended  only  to  persons  who 
have  employment  connections  with  the  more  established  news  media.  These  two 
bills  (and  the  two  introduced  in  the  House  which  resemble  the  Weiker  bill) 
represent  the  only  instances  in  which  a  privilege  suggested  by  a  member  of  Con- 
gress in  this  Congress  less  extensive  than  a  privilege  suggested  by  a  member  of 
Congress  is  in  the  last  Congress. 

GROUPING  THE  BILLS  FOB  PURPOSES  OF  ANALYSIS 

Below  is  a  list  of  the  bills  currently  before  the  93rd  Congress.  A  notation  fol- 
lowing each  bill  indicates  whether  it  is  absolute  or  qualified  and  whether  it  is 
preemptive  (covers  state  and  federal  proceeding)  or  not. 

A  third  notation  indicates  a  "language"  group  in  which,  for  purposes  of  this 
analysis,  the  bill  has  been  placed.  It  should  be  stressed  that  the  bills  in  each 
group  are  similar  in  language  only.  Thus,  for  example,  Congressman  Kuyken- 
dall's  bill,  which  does  not  afford  protection  to  grand  jury  proceedings,  has  been 
placed  in  the  Abzug  group,  where  the  other  bills  afford  protection  to  all  pro- 
ceedings. This  is  because,  aside  from  the  omission  of  the  word  "grand  jury",  its 
language  is  essentially  the  same  as  that  of  the  other  bills  in  the  group.  When  a 
unique  feature — such  as  the  Kuykendall  bill's  exclusion  of  grand  juries — dif- 
ferentiates a  bill  from  the  other  members  of  its  group,  that  feature  is  discussed 
separately. 

The  groups  are : 

NEWSMAN'S  PRIVILEGE  LEGISLATION  BEFORE  THE  930  CONGRESS  AS  OF  FEB.  15,  1973 


Number  of  bill         Introduced  by 


Preemptive  or 
nonpreemptive 


Absolute  or 
qualified 


Language 
group 


flartke Federa 

Kuykendall Federa 

Waldie Federa 

Waldie Federa: 

Waldie  I Federal 

Abzug.. Federal 

H.R.  2015 Hillis Federal 


S.J.R.  8.._ 
H.R.  717.. 
H.R.  1263. 
H.R.  3520. 
H.R.  3741. 
H.R.  1735. 


Stanton  I Federal 

Dellums Federa 

Whaien Federa 

Whalen Federa 

Whalen Federal 

Bevill Federa 

Boland Federa 

Meeds Federa 

Findley Federal 

Mathisof  Georgia... Federa' 

H.R.  4035.     .       Mitchell  of  New  York ...Federa 


H.R.  2433. 
H.R.  2584. 
H.R.  2230-35. 
H.R.  3181.... 

H.R.  4135 

H.R.  2563.... 
H.R.  2651.... 
H.R.  3460.... 

H.R.  3964 

H.R.  4020. 


Cransto n Federa 

Mondale Federa 

Maraziti.. Federa' 

Waldie  1 1 Federa 

Wilson Federa 

H.R.  3143. Johnson  of  California _.  Federa 


S.  158. 
S.  637.... 
H.R.  1813. 
H.R.  2187. 
H.R.  2200. 


H.R.  3811. 
H.R.  4275. 
H.R.  1794. 
H.R.  1985. 
H.R.  2101. 
S.  318.... 
H.R.  3369. 
H.R.  3975. 

S.36 

S. 451.... 
H.R.  1818. 
H.R.  1819. 
H.R.  2002. 
H.R.  3482. 
H.R.  3595. 
H.R.  3725. 
S.  750.... 


Fascell Federal 

Patten Federa 

Helstoski Federal 

Bell Federa 

Pepper Federa 

Weicker Federa 

Coughlin Federa' 

Giaimo. Federa 

Schweiker Federa 

Hatfield Federa 

Mills Federa' 

Mills Federa' 

Danielson Federa' 

Reid Federa 

Brooks.. Federal 

Stanton  II Federa 

Bentsen _ Federal 


State. 


Absolute Abzug. 

Absolute Abzug. 

.  Absolute Abzug. 

Absolute Abzug. 

.  Absolute Abzug. 

.  Absolute.. Abzug. 

.  Absolute Abzug. 

.  Absolute Abzug. 

.  Absolute Abzug. 

.  Qualified Whalen. 

.  Qualified Whalen. 

.  Qualified Whalen. 

.  Qualified Whalen. 

.  Qualified Whalen. 

.  Qualified.. Whalen. 

.  Qualified Whalen. 

Qualified.. Whalen. 

-State Qualified Whalen. 

-State Absolute Cranston. 

-State Qualified.. Cranston. 

-State Absolute Cranston. 

-State.. Absolute Cranston. 

-State Absolute Cranston. 

-State Absolute Cranston. 

-State Absolute _.  Cranston. 

-State Absolute Cranston. 

Qualified... Helstoski. 

-State Absolute Helstoski. 

.  Qualified Helstoski. 

.  Qualified.. Weicker. 

.  Qualified Weicker. 

.  Qualified Weicker. 

.  Qualified... None. 

Qualified.. None. 

.  Absolute None. 

.  Qualified None. 

-State Qualified None. 

Absolute. None. 

Qualified None. 

Absolute. None. 

State Qualified None. 
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P^BT  I 

PEBSONS   PKOTECTED 

A  newsman's  privilege  based  on  the  First  Amendment  would,  like  all  First 
Amendment  freedoms,  have  to  extend  to  all  persons  involved  in  the  process  of 
transmitting  information,  whether  they  be  reporters,  editors,  film  librarians  or 
free  lance  photographers,  public  speakers  and  authors.  Branzlmrg,  33  L.Ed,  at 
653.  A  statutory  privilege,  such  as  the  ones  proposed  in  the  bills,  need  not  have 
such  an  expansive  coverage.  Nevertheless,  the  majority  of  the  bills  introduced 
in  this  Congress,  Like  the  bills  introduced  in  the  last  Congress,  seem  designed  to 
extend  the  privilege  to  almost  everyone  who  would  be  covered  under  the  First 
Amendment.^  Some  bills  deny  the  privilege  to  free  lancers  or  independent  news- 
men ;  a  few  go  further  and  deny  the  privilege  to  those  not  involved  in  the  estab- 
lished news  media. 

Although  the  majority  of  the  bills  seem  to  protect  a  broad  spectrum  of  news- 
men, the  language  used  is  not  the  same.  Some  bills  seek  to  protect  newsmen  by 
not  defining  or  even  using  that  term  ;  they  extend  the  privilege  to  "[any]  person". 
These  bills  allow  the  courts  to  reach  an  expansive  First  Amendment  definition 
of  the  word  "person"  ^  [Helstoski  group,  Schweiker,  Brooks]  To  achieve  the 
same  effect  other  bills  rely  on  elaborate  definitions  of  the  word  "person".  Gen- 
erally, these  bills  define  a  "person"  to  mean  an  individual  or  a  legal  entity,  list 
the  media  with  which  he  must  be  involved  and/or  the  tasks  in  which  he  must  be 
engaged.  [Cranston  group,  Reid]  Other  bills  seek  a  middle  ground  and  extend 
the  privilege  to  i)ersons  "employed  by  or  otherwise  associated  with  the  news 
media,  or  independently  engaged  in  gathering  information  for  publication  or 
broadcast."  [Abzug  group,  Whalen  group,  Hatfield,  Mills] 

Legal  Entities. — The  wording  of  the  bills  which  choose  this  middle  ground  sets 
them  apart  from  the  other  bills  in  two  ways.  First,  they  define  the  tasks  which 
a  person  must  perform  in  order  to  be  protected  and,  generally,  these  tasks  are  the 
kind  that  are  done  by  individuals,  not  by  corporations.  Thus,  these  bills  may  be 
interpreted  as  extending  the  privilege  to  individuals  but  not  to  corporations — 
only  to  a  reporter,  but  not  to  a  newspaper.  The  other  bills  avoid  this  by  either 
not  defining  the  term  "person"  or  by  defining  it  so  as  to  includte  all  legal  entities. 
[See  Stanton  I  and  II] 

Ex-reporters.— In  contrast  to  the  bills  before  the  previous  Congress,  and  prob- 
ably as  a  reaction  to  the  William  Farr  and  Peter  Bridge  cases,"'  some  of  the  bills 
currently  before  Congress  protect  persons  who  were  newsmen  when  they  received 
certain  information,  but  are  not  newsmen  at  the  time  they  are  requested  to 
testify.  Some  bills  do  this  by  extending  the  privilege  to  any  "person",  whether 
that  term  is  defined  or  not.  Other  bills  do  this  by  spelling  out  the  fact  that 
ex-reporters  are  to  be  considered  as  newsmen.  [Danielson ;  Meeds].  The  bills 
which  protect  those  persons  "engaged  in  or  otherwise  associated  with  the  news 
media"  are  susceptible  to  an  interpretation  that  they  do  not  include  ex-reporters. 
The  maze  of  definitions  in  the  Reid  bill  is  susceptible  to  a  similar  interpretation, 
although  Congressman  Reid's  statement  upon  introducing  his  bill  makes  clear 
that  ex-reporters  were  intended  to  be  included  within  its  protections.  Cong.  Rec. 
H  610   (January  31,  1973). 


1  In  Branzlurg,  the  Supreme  Court  noted  that  "the  Information  function  asserted  by  rep- 
resentatives of  the  organized  press  In  the  present  case  is  also  performed  by  lecturers 
political  pollsters,  novelists,  academic  researchers  and  dramatists  [who,  therefore,  could 
claim  a  newsman's  privilege  if  we  were  to  recognize  it.]"  33  L,  Ed.  at  653. 

Apparently  the  bills  which  offer  a  broad  protection  would  have  no  quarrel  with  the 
Idea  that  those  i>ersons  should  be  protected  if,  in  fact,  by  receiving  and  disseminating  Infor- 
mation to  the  public,  they  "are  contributing  to  the  flow  of  information  to  the  public,  [they 
are  relying]  on  confidential  sources  of  Information  and  .  .  .  these  sources  would  be  silenced 
If  they  are  forced  to  make  disclosures  to  [an  investigatory  body]."  33  L.  Ed.  at  653. 

»  See  Congressman  Brooks'  testimony  before  Subcommittee  No.  3  of  the  Committee  on  the 
Judiciary,  February  5,  1973.  ^^      „   .^  ,t        r 

3  Farr  v.  Superior  Court,  22  C.A.  3d  60,  99  Cal.  Rptr.  342  (1971)  ;  Bndge  v.  Veto  Jersey, 
(Superior  Ct.  of  N.J.,  Appellate  Dlv.,  September  12,  1972).  Both  Mr.  Farr  and  Mr.  Bridge 
were  no  longer  working  for  their  respective  newspapers  when  they  were  subpoenaed  to 
testify  before  grand  juries  about  stories  they  had  written  when  they  were  reporters.  The 
opinions  of  both  the  New  Jersey  and  California  appellate  courts  mentioned  in  dicta  that 
Mr.  Farr's  and  Mr.  Bridge's  present  disassociation  with  the  news  media  would  prevent 
them  from  being  able  to  claim  the  protection  of  a  newsman's  privilege  statute.  Since  then, 
California  has  amended  its  law,  which  now  specifically  protects  ex-reporters,  and  the 
New  Jersey  Legislature  has  passed  similar  legislation,  which  is  awaiting  the  signature  of 
Governor  Cahill. 


259 

Independent  Newsmeji. — Whereas  some  bills  may  have  excluded  ex-reporters 
unintentionally,  those  bills  which  exclude  independent  newsmen  *  appear  to  have 
done  so  deliberately  [Danielson,  some  of  Abzug  group].  The  exception  is  the 
Reid  bill,  which,  if  it  has  excluded  independent  newsmen,  has  done  so  un- 
intentionally. The  Abzug  group  bills  which  exclude  independent  newsmen  have 
simply  omitted  the  phrase  "or  independently  engaged  in  gathering  news",  which 
other,  almost  identical  bills,  have  inserted.  Should  Congress  choose  to  enact  a 
bill  in  which  this  phrasing  is  excluded,  the  resulting  law  may  be  interpreted  as 
not  extending  the  privilege  to  independent  newsmen. 

Established  Newsmen. — The  Danielson  bill  goes  one  step  further  than  the 
Abzug  sub-group  and  excludes  from  its  protections  not  only  newsmen  who  are 
independent,  but  also  newsmen  who  are  not  connected  with  the  more  established 
press.  For  instance,  only  those  newsmen  who  are  connected  with  those  periodicals 
issued  at  regular  intervals  and  having  a  paid,  general  circulation  are  protected. 
The  Weiker  bill  also  limits  its  protections  in  this  manner.^ 

Concern  has  been  expressed  that  the  drafters  of  the  bills  which  include  free 
lancers  and  pamphlet  writers  among  persons  protected  are  inviting  "sham" 
newsmen  to  take  advantage  of  the  protection.' 

The  answer  to  such  concern  is  twofold.  First,  the  bills  which  define  the  type 
of  i>erson  to  be  protected  protect  that  person's  testimony  only  when  it  is  about 
information  "obtained  in  the  gathering  ...  of  information  for  a  medium  of 
communication,"  [Cranston  group]  or  "in  his  capacity  as  a  newsman"  [Reid]. 
Such  a  protection  can  thus  be  claimed  by  a  person  only  when  he  is  acting  as  a 
third  party  observer,  when  he  is  a  conduit  between  the  actions  he  observes  and 
the  public.  It  cannot  be  claimed  by  someone  personally  involved  in  a  movement 
who  "intends  to  write  a  book  about  the  movement  sometime."  Such  a  person 
may  be  "obtaining  information  in  the  .  .  .  gathering  of  information  for  a  medium 
of  communication,"  but  he  is  also — and  probably  primarily — obtaining  it  in  his 
personal  capacity  as  a  working  member  of  a  group.  It  would  be  in  this  capacity 
that  he  was  called  before  the  grand  jury,  not  in  his  capacity  as  a  newsman. 

Secondly,  a  court  will  surely  interpret  whatever  newsman's  privilege  statute 
is  enacted  to  exclude  "sham"  newsmen,  just  as  it  would  have  interpreted  a 
First  Amendment  privilege  to  exclude  such  persons. 

Pakt  II 

PROCEEDINGS   COVERED 

With  one  exception,  every  bill  seems  designed  to  permit  a  newsman  to  invoke 
the  privilege  before  a  broad  range  of  legal  proceedings — judicial,  administrative 
and  legislative.  Some  bills  add  executive  proceedings  to  this  list.  [Cranston 
group] 

The  bills  display  various  methods  of  providing  that  testimony  before  a  broad 
range  of  proceedings  is  to  be  covered.  One  method  is  to  describe  the  bodies 
before  which  a  newsman  cannot  be  required  to  testify  by  means  of  a  list  of  all 
those  bodies :  another  method  is  to  describe  the  various  bodies  by  means  of  a 
list  of  general  terms,  such  as  "judicial  bodies",  "legislative  bodies",  etc.'' 

Some  bills  list  not  only  those  bodies  before  which,  or  proceedings  in  which, 
a  newsman  cannot  be  required  to  testify,  but  also  list  those  bodies  which  cannot 
require  a  newsman  to  testify.* 


*  An  "independpnt"  newsman  is  basically  a  free-lance  newsman.  For  an  example — a 
photographer  who  was  not  an  employee  of  a  news  media,  but  who  was  under  contract  with 
the  news  media  when  he  photogrraphed  would  not  be  such  a  newsman  :  on  the  other  hand,  a 
photographer  who  contracted  to  sell  his  pictures  to  the  news  media  only  after  he  had 
talien  them  would  be  an  Independent  newsman. 

5  The  Weiker  bill  is  so  different  from  all  the  other  bills  that  it  is  not  discussed  in  the 
main  body  of  this  memorandum  but  in  a  separate  section. 

'  In  Footnote  40  ,.33  L.  Ed.  2d  653,  the  Branzhurg  majority  expressed  concern  that  a 
newsman's  privilege  recognized  under  the  First  Amendment  might  be  claimed  by  groups 
that  set  up  newspapers  in  order  to  engage  in  criminal  activity  and  to  therefore  be  Immune 
from  the  grand  jury. 

''  It  the  list  of  p'roeeedings  is  comprised  of  general  terms,  a  court  could  construe  those 
general  terms  narrowly.  On  the  other  hand,  if  the  list  is  comprised  of  specific  terms,  such  as 
"congressional  committee",  a  court  could  find  that  an  investigatory  body  authorized,  con- 
trolled and  endowed  with  a  subpoena  power  by  Congress,  but  not  called  a  committee,  is 
not  within  the  proceedings  covered.  The  use  of  an  open-ended  list,  one  which  is  prefaced 
by  the  word  "includes"  rather  than  the  word  "means",  should  eliminate  to  some  extent  the 
possibility  of  such  a  narrow  interpretation  of  general  terms. 

8  In  some  cases,  the  bodies  or  proceedings  listed  in  each  category  are  not  synonymous. 
This  could  cause  problems  in  interpreting  the  extent  of  the  protection. 
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Some  bills  state  that  no  investigatory  body  shall  hold  a  newsman  in  contempt. 
For  example,  the  Danielson  bill  states  that  "no  .  .  .  court  .  .  .  may  compel  a 
newsman  to  testify."  Although  this  phrasing  is  an  excellent  way  to  ensure  com- 
prehensive coverage,  a  court  may  hold  that  it  unconstitutionally  interferes  with 
the  powers  of  courts  under  the  concept  of  separation  of  powers  to  control  their 
internal  proceedings.  See  Farr  v.  Superior  Court,  22  C.A.  3d  60,  99  Cal.  Rptr. 
342  (1971). 

Federal  and  State  Proceeding. — There  is  one  significant  way  in  which  the 
bills  before  the  present  Congress  differ  from  the  bills  introduced  before  the  92d 
Congress.  Some  of  the  bills  before  the  93rd  Congress  specifically  apply  to  state 
as  well  as  federal  proceedings.  Most  of  the  cases  in  which  a  court  has  held  a 
newsman  in  contempt  have  arisen  in  state  courts.  For  example,  two  of  the  three 
contempt  citations  appealed  in  Branzhurg  were  issued  by  state  courts.  William 
Farr  and  Peter  Bridge  were  also  held  in  contempt  by  state  courts. 

As  the  Declarations  of  Purpose  indicate,  the  bills  which  cover  both  federal 
and  state  proceedings  are  based  upon  congressional  authority  to  enact  such 
legislation  under  the  Interstate  Commerce  Clause  and  the  Enforcement  Clause 
of  the  Fourteenth  Amendment.*  In  this  context,  it  should  be  noted  that  two  of 
the  bills  in  the  Abzug  sub-group  extend  their  privilege  to  "a  court  .  .  .  admin- 
istrative body  or  the  legislature."  [S.J.R.  8 — ^Abzug]  Given  the  advent  of  bills 
which  cover  both  federal  and  state  proceedings,  bills  with  this  general  language 
should  specify  whether  they  are  intended  to  cover  federal  and  state  proceedings. 

The  Kuykendall  bill  is  the  only  bill  which  does  not  provide  a  comprehensive 
coverage  of  all  legal  proceedings.  It  exempts  from  its  proceedings  covered  both 
state  and  federal  grand  juries.  The  clue  to  this  exemption  probably  lies  in  the 
fact  that  the  bill's  protection  is  extended  to  both  federal  and  state  proceedings. 
As  noted  earlier,  power  granted  to  Congress  under  the  Enforcement  Clause  of  the 
Fourteenth  Amendment  can  probably  be  used  to  enact  legislation  securing  the 
guarantees  of  the  First  Amendment.  The  Supreme  Court  in  Branzburg  held  that, 
despite  the  guarantees  of  the  First  Amendment,  a  grand  jury  could  compel  a 
newsman  to  testify,  but  left  open  the  question  of  whether,  despite  those  guar- 
antees, any  other  investigatory  body  could  compel  a  newsman  to  testify.  Repre- 
sentative Kuykendall  probably  felt  that  Congress  was  free,  under  the  authority 
of  the  First  and  Fourteenth  Amendments,  to  enact  legislation  which  would  cover 
all  investigatory  proceedings  except  those  before  grand  juries  and,  thus,  intro- 
duced such  legislation. 

The  effectiveness  of  his  bill  is  severely  limited  by  this  exception  of  grand  juries. 
His  viewpoint  of  the  powers  of  Congress  to  enact  federal-state  legislation  in  this 
area  ignores  the  powers  of  Congress  under  the  Interstate  Commerce  Clause  and 
more  specifically,  the  powers  of  Congress  under  the  Enforcement  Clause  as  in- 
terpreted by  Katzenbach  v.  Morgan,  384  U.S.  614  (1966).  That  case  states  that  the 
Enforcement  Clause  gives  Congress  the  power  to  make  its  own  legislative  findings, 
even  if  different  from  the  judicial  finding  of  the  Supreme  Court.  Therefore,  despite 
the  Supreme  Court's  holding  in  Branzburg,  Congress  may  determine  that  news- 
men should  be  protected  from  compelled  disclosures  before  grand  juries  in  order 
to  insure  the  free  flow  of  information  to  the  public. 

Pabt  III 

NATURE  OF  MATERIAL  PROTECTED 

In  deciding  which  information  or  material  to  protect,  the  drafters  of  the  93rd 
Congress  bills,  like  the  drafters  of  the  bills  before  the  92nd  Congress,  had  to 
choose  between  a  number  of  alternatives.  These  alternatives  include : 

(1)  whether  to  prevent  the  compelled  disclosure  of  information  as  well  as 
sources  of  information ; 

(2)  whether  to  prevent  the  compelled  disclosure  of  all  information  or  sources, 
or  only  information  or  sources  which  a  person  receives  in  his  capacity  as  a 
newsman ; 

(3)  whether  to  protect  all  information  or  only  that  information  "intended 
for  dissemination  to  the  public"  ; 

(4)  whether  to  protect  only  "confidential"  information  or  sources. 


•The  Enforcement  Clause  authorizes  Congress  to  enact  legrislatlon  to  preserve  the 
guarantees  of  Due  Process.  (The  guarantees  of  Due  Process  include  the  guarantees  of  the 
First  Amendment;  see  Orossjean  v.  American  Press  Co.,  297  U.S.  233  (1936). 
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ALTERNATIVES 

With  regard  to  the  first  two  alternatives  stated  above,  all  the  bills  (except 
Weiker)  protect  both  information  and  a  source  of  information  which  a  newsman 
receives  in  his  professional  capacity. 

With  regard  to  the  second  two  alternatives,  the  bills  vary. 

Background  Information. — Like  many  of  the  bills  before  the  92nd  Congress, 
some  of  the  bills  before  the  93rd  Congress  protect  information  "procured  for 
publication  or  broadcast"  [Abzug  group;  Mills],  or  "intended  for  public  dis- 
semination," [Brooks].  While  this  phraseology  seems  clearly  to  exclude  back- 
ground information,  it  does  create  a  number  of  problems  in  other  areas." 

Some  bills  have  abandoned  the  idea  of  describing  the  purpose  for  which  the 
information  should  have  been  collected  and  have  opted  instead  to  describe 
the  activities  in  which  the  person  collecting  the  information  must  have  been 
engaged  in  order  for  the  infoimation  collected  to  be  protected.  Those  bills  pro- 
tect both  background  and  other  information. 

The  descriptions  used  by  these  bills  are  of  two  type.s — those  which  protect 
information  obtained  by  a  newsman  "in  his  capacity  as  a  reporter"  [Danielson] 
and  those  which  protect  the  information  obtained  by  him  "in  the  course  of  his 
involvement  in  the  obtaining  of  news  for  dissemination."  [Stanton  II]  The  first 
t.vpe  protects  information  obtained  by  a  person  who  has  achieved  a  certain 
professional  status  and  who  is  acting  in  the  manner  expect<»d  of  a  person  who 
has  achieved  that  status ;  the  other  protects  information  obtained  by  a  person 
who  is  acting  in  a  similar  manner,  whether  he  has  achieved  any  professional 
status  or  not. 

Neither  of  the  ways  of  defining  information  protected  is  free  from  problems. 
For  instance,  does  a  reporter  who  observes  a  hold-up  while  on  his  way  to  a 
press  conference,  receive  the  protection  under  the  first  type  of  bill?  [Danielson; 
Reid ;  Brook].  Does  the  payroll  compiled  by  an  employee  of  a  newspaper  fall 
within  the  category  of  materials  protected  by  the  second  type  of  bill?  [Stanton 
II,  Cranston  group].  It  is  obvious  from  their  Declarations  of  Purpose  that 
neither  group  intends  to  extend  its  protection  as  far  as  these  examples  suggest, 
and  a  court  interpreting  them  would  hold  accordingly. 

Confidential  Information. — Only  one  group  of  bills  currently  before  Congress 
explicitly  limits  its  protection  to  "confidential"  information.  [Helstoski  group] 
In  our  earlier  memorandum,  we  assumed  that  the  absence  of  the  word  "confiden- 
tial" meant  that  both  confidential  and  non-confidential  information  were  pro- 
tected. In  view  of  a  line  of  New  York  decisions,  this  conclusion,  however  logical, 
may  be  in  error.  The  New  York  newsman's  privilege  statute  ^  protects  "written, 
oral  or  pictorial  information  .  .  .  concerning  [newsworthy  events.]"  It  makes 
no  mention  of  whether  or  not  the  protected  material  must  be  gathered  in  con- 
fidence. New  York  state  courts  have  rendered  three  decisions  which  indicate 
that  they  believe  the  requirement  of  confidentiality  is  implicit  within  the  New 

York  newsman's  privilege  statute.  In  re  Dan,  No.  (Supreme  Ct.,  Wyoming 

City.  N.Y.,  September  14,  1972)  ;  People  v.  Wolf  69  Misc.  2d  256,  329  N.Y.S.  2d 

291,  aff'd  per  curiam^ Misc.  2d .  3.33  N.Y.S.  2d  299  (1972).  In  re  WBAI- 

FM.  68  Misc.  2d  355.  326  N.Y.S.  2d  434  ( 1971 ) . 

Despite  the  threat  of  similar  interpretations  by  courts  interpreting  a  federal 
statute,  none  of  the  bills  explicitly  protect  "non-confidential"  information. 

Information  Protected. — Unlike  the  bills  before  the  92nd  Congress,  some  of  the 
current  bills  define  the  term  "information".  [Cranston  group,  Reid]  These  bills 
attempt  to  insure  that  a  court  will  not  exclude  from  the  coverage  of  the  bill 
the  forms  of  information  which  the  drafters  intended  to  protect  froon  com- 
pelled disclosure.  Although  Webster's  Third  International  Dictionary  makes  it 
clear  that  the  term  "information"  includes  everything  comprised  by  the  word 
"material" — specifically  "data" — these  broad  definitions  of  information  seem 
based  on  a  not  unreasonable  fear  that  a  court  will  construe  "information"  not 


1°  This  phraseology  creates  an  evidentiary  problem  ;  a  court  has  to  decide  whether  Infor- 
mation not  actually  published  or  broadcast  was  procured  for  that  purpose.  This  problem  Is 
not  really  alleviated  by  the  addition  of  the  phrase  "whether  or  not  actually  broadcast", 
because  a  court  still  must  decide  for  what  purpose  the  information  was  procured. 

Furthermore,  the  phraseology  "procured  for  publication  or  broadcast"  is  ambiguous.  It 
does  not  specify  if  "publication"  means,  as  it  does  in  libel  law,  "disseminated  to  one  other 
person'',  or  if  "publication"  means  "disseminated  through  a  news  media  to  the  public." 
While  some  of  the  bills  before  Congress  retain  this  ambiguous  terminology,  others  have 
abandoned  it  for  the  phrase  "intended  public  dissemination." 

'^  New  York  Civil  Rights  Law  §  79-h  (McKlnney  1970). 
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to  include  material  still  in  its  unprocessed  form — such  as  undeveloped  photographs. 
In  an  apparent  attempt  to  achieve  this  same  result,  other  bills  protect  from 
disclosure   "information"   and   "communication".    [Schweiker]    or   "information 
and  material,  written  or  otherwise".  [Mills] 

Part  IV 

QUALIFICATIONS 

Most  of  the  bills  before  the  92nd  Congress  set  forth  a  qualified  privilege.  About 
one-half  of  the  bills  before  the  93rd  Congress  set  forth  qualifications.  In  many 
cases,  it  appears  that  the  drafters  of  the  qualified  bills  before  the  present  Con- 
gress have  not  drafted  an  entire  new  bill,  but  have  added  qualifications  onto  one 
of  the  already  extant  absolute  bills.  See,  for  example.  Mills  H.R.  1818  (absolute) 
and  Mills  H.R.  1819  (qualified).  The  terms  which  are  used  in  the  current  bills 
to  qualify  the  privilege  are  practically  identical  to  the  terms  which  were  used 
in  the  bills  before  the  92nd  Congress. 

The  circumstances  under  which  the  privilege  shall  not  apply  are  the  same  in 
the  current  bills  as  in  those  before  the  92nd  Congress.  About  half  of  the  quali- 
fied bills  before  the  93rd  Congress  contain  the  defamation  qualification."  (The 
Hatfield  bill  has  this  as  its  only  qualification.)  Other  bills  specifically  exempt 
published  information  from  the  protection  [Cranston  group]  "  or  the  identity  of 
a  person  who  has  revealed  the  details  of  a  proceeding  required  by  law  to  be 
kept  secret.  [Helstoski  group]." 

The  instances  when  the  privilege  shall  be  divested  in  the  bills  before  the  93rd 
Congress  are,  with  one  exception,  all  found  in  the  bills  before  the  92ud  Congress. 
One  group  of  bills  permits  the  privilege  to  be  divested  upon  a  showing  by  the 
person  seeking  the  information  that  the  information  is  required  to  prevent 
(1)  threat  to  human  life,  or  (2)  espionage,  or  (3)  foreign  aggression  [Helstoski 
groui) — see  Pearson  S.  1311  before  92nd  Congress.]^" 

Another  group  of  bills  permits  the  privilege  to  be  divested  upon  a  showing 
by  the  i)erson  seeking  the  information  that  (1)  there  is  a  probable  cause  that 
the  protected  person  has  information  clearly  relevant  to  a  specific  probable 
violation  of  the  law,  and  (2)  the  information  cannot  be  obtained  by  alternative 
means,  and  ^*  (3)  there  is  a  compelling  and  overriding  national  interest  in  the 
information." 

[Schweiker;  Mills;  Whalen  group — see  Mondale  S.  3932  before  the  92nd  Con- 
gress]. These  are  the  same  three  qualifications  which  the  petitioners,  but  not  all 
of  the  amicii  curiae,  urged  the  Supreme  Court  to  adopt  in  the  Branzhurg  case. 


^  "The  privilege  shall  not  apply  to  the  disclosure  of  a  source  of  any  allegedly  defamatory 
Information  where  a  defendant  asserts  a  defense  in  a  civil  action  based  on  the  source  of 
Buch  information." 

This  qualification  is  Intended  to  cover  the  situation  exemplified  In  Oarland  v.  Torre, 
259  F.  2d  .545  (2nd  Cir.  1958)  cert.  den..  358  U.S.  910.  In  that  case  a  reporter  sued  for 
libel  raised  as  a  defense  the  fact  that  he  procured  the  defamatory  information  from  a 
source,  and  attempted,  unsuccessfully,  to  claim  a  First  Amendment  right  not  to  reveal  the 
Identity  of  that  source. 

13  This  qualification  seems  self-evident ;  if  information  is  already  published,  how  Is  it 
to  be  offere<l  any  protection  from  disclosure?  It  should  be  noted  that  under  the  Cranston 
bill,  the  very  person  from  whom  disclosure  is  sought  must  have  published  the  information. 
In  other  words  under  that  bill  a  newsman  cannot  be  called  upon  to  testify  alwut  something 
which  he  has  not  published,  but  which  someone  else  has, 

"  See  Farr  v.  Superior  Court,  supra,  note,  in  which  a  reporter  received  and  published 
information  sealed  by  a  court  order  regarding  publicity.  He  refused  to  state  whether  the 
defense  attorneys  or  the  prosecuting  attorneys  were  the  source  of  that  information,  and 
he  was  .iailed  for  contempt. 

1^  Although  these  conditions  seem  to  have  been  listed  with  the  intention  of  assuring 
that  the  privilege  would  be  divested  only  in  cases  Involving  serious  crimes,  the  conditions 
are  so  general  that  they  are  able  to  be  construed  as  to  emasculate  the  privilege. 

The  privilege  could  be  divested  when  the  information  obtained  by  such  divestiture 
would  relate  not  to  the  taking  of  a  human  life,  but  to  a  threat  to  take  a  life.  The  possession 
of  a  gun  or  of  heroin  for  example,  could  be  construed  as  a  threat.  The  information  of  the 
type  which  Earl  Caldwell  possessed  about  the  Black  Panthers'  activities  could  also  be 
construed  as  relating  to  a  threat  to  human  life. 

19  These  two  conditions  would  probably  prevent  the  government  from  going  on  "fishing 
expeditions" — from  subpoenaing  reporters  who  have  close  contacts  with  dissident  groups, 
whether  or  not  those  groups  are  suspected  of  any  particular  crime. 

"  Again,  these  conditions  seem  to  have  been  listed  with  the  intention  of  assuring  that 
the  privilege  would  be  divested  only  in  cases  involving  serious  crime,  but  they  are  so 
general  that  they  run  a  serious  risk  of  being  misconstrued.  "A  compelling  and  overriding" 
national  interest  can  be  any  interest  which  the  judiciary  has  in  obtaining  testimony.  Cer- 
tainly the  court,  in  all  three  cases  decided  by  the  Supreme  Court  In  Branshurg,  could  have 
found  that  "a  compelling  and  overriding  national  interest"  was  involved  in  the  cases 
before  them. 
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A  final  group  of  bills  seems  to  seek  to  qualify  the  privilege  under  basically  same 
circumstances  as  the  petitioners  in  Branzhurg  urged,  but  by  using  less  speciticity 
of  language.  Representative  Brook's  bill,  for  example,  calls  for  a  divesting  of 
the  privilege  when,  "a  refusal  to  disclose  the  information  would  adversely  affect 
the  public  safety  to  a  substantial  degree." 

The  Mondale  bill  is  the  only  bill  which  divests  the  privilege  under  circum- 
stances different  from  the  circumstances  set  forth  in  the  92nd  Congress  bills.  In 
setting  forth  the  circumstances  under  which  the  privilege  shall  be  divested,  it 
combines  some  of  those  set  out  in  the  first  group  of  bills  [Helstrotski ;  old  Pear- 
son] and  some  of  those  set  out  in  the  second  group  of  bills  [Whalen  ;  old  Mondale] 
and  adds  one  more — that  the  proceeding  shall  have  clear  jurisdiction  over  the 
specific  probable  violation  which  is  being  investigated. 

Part  V 

PROCEDURE 

With  the  exception  of  the  procedures  in  the  Mondale  and  Weiker  bills,  the 
procedure  for  divesting  the  privilege  of  the  new  bills  is  no  different  from  the 
procedure  for  divesting  the  privilege  of  the  old  bills.  Several  bills  do  not  mention 
any  procedure  for  divesting  the  privilege  whatsoever ;  that  determination  is  left 
to  the  courts.  [Brooks  ;  Bell :  Schweiker]  In  those  bills  that  do  not  mention  proce- 
dure, it  appears  that,  once  a  subpoena  is  issued,"  a  newsman  can  claim  the 
privilege."  Then  the  Federal  District  Court,  or  its  state  equivalent,  will  deter- 
mine, after  hearing  both  parties,  whether  the  privilege  will  be  divested. 

In  Caldwell  v.  United  States,  311  F.  Supp.  358  (N.D.  Cal.  1970),  434  F.  2d  1081 
(9th  Cir.  1970)  aff'd.  sub  nom.  Branzburg  v.  Hayes,  —  U.S.  — ,  33  L.  Ed.  2d  626, 
92  S.  Ct.  18a  (1972),  the  petitioner,  a  reporter  for  the  New  York  Times  who 
had  been  doing  in-depth  reporting  of  the  Black  Panther  Party  for  several  years, 
argued  that  his  mere  appearance  before  a  grand  jury — even  if  he  said  nothing — 
would  jeopardize  his  relationship  with  his  sources.  Only  the  Mondale  bill  makes 
clear  its  agreement  with  Mr.  Caldwell's  argument  and  takes  specific  steps  to  pre- 
vent a  newsman  from  having  to  even  appear  before  an  investigatory  body  until 
his  privilege  is  divested.  This  is  the  same  way  in  which  the  Department  of  Jus- 
tice guidelines  operate.  The  Mondale  bill  states  that  no  subpoena  shall  be  issued 
unless  the  person  requesting  it  proves  that  the  privilege  should  be  divested.  The 
procedures  enunciated  in  the  other  bills  do  not  specify  whether  "the  hearing  for 
divestiture"  .should  take  place  before  or  after  a  subpoena  has  been  issued.  See 
footnote  19.  infra. 

The  Mondale  bill  is  the  only  bill  to  specify  that  a  person  seeking  disclosure  of 
information  or  the  identity  of  a  source  must  apply  for  an  order,  setting  forth  spe- 
cific allegations  for  divestiture;  the  name  of  the  person  from  whom  disclosure 
is  sought,  the  precise  information  sought  or  the  identity  of  the  source  sought, 
and  its  direct  relevancy  to  the  proceedings.  An  applicant  is  required  to  state  "the 
identity  of  the  source  sought"  and  "the  specific  information  sought."  Obviously,  he 
cannot  state  the  identity  of  the  source  sought,  because  he  is  seeking  to  divest  the 
privilege  to  learn  that  very  information.  Nor  can  he  state  too  specifically  the 
information  sought.  The  requirement  seems  intended  only  to  compel  the  person 
seeking  the  information  to  establish  his  need  for  the  information  he  is  seeking. 

THE   WEIKER   BILL,    S.    318 

The  Weiker  bill  is  completely  different  from  any  other  bill  before  the  93rd 
Congress.^"  Like  the  other  bills,  it  seeks  to  strike  a  balance  between  the  public's 
interest  in  maintaining  a  free  flow  of  information  and  the  public's  interest  in 
compelling  a  newsman  to  testify.  However,  it  appears  to  afford  less  protection 
against  compelling  a  newsman  to  testify  than  any  of  the  other  bills  do. 


IS  Although  these  bills  do  not  specify  whether  a  newsman  can  claim  a  privilege  before  a 
subpoena  is  issued,  it  is  assumed  from  their  language  that  he  cannot. 

«•  Although  none  of  the  bills  specifically  state  whether  a  source  could  claim  the  privilege, 
it  seems  unlikely  that  he  would  be  able  to  claim  it.  All  the  bills  appear  to  confer  the  privilege 
upon  the  newsman  for  the  public's  benefit,  so  that  they  may  receive  an  uncensored  flow  of 
information.  Unlike  the  doctor-patient  privileges,  or  the  attorney-client  privilege,  the  news- 
man's privilege  is  not  for  the  benefit  of  the  person  who  relays  the  information. 

Lipps  V.  State,  —  Ind.  — ,  21  Ind.  Dec.  342,  258  N.E.  2d,  40  (1970)  presented  the  issue 
directly.  The  Supreme  Court  of  Indiana  made  clear  that  "the  statute  creates  the  right 
personal  to  the  reporter  which  only  he  may  invoke". 

=0  The  following  bills  introduced  in  the  House  are  Identical  to  the  Weiker  bill :  H.R.  3369 
introduced  by  Coughlin  ;  H.R.  3975  introduced  by  Gialmo. 
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Persons  Protected. — The  Weiker  bill  protects  only  "legitimate  members  of  the 
professional  news  media."  It  parallels  some  of  the  state  statutes,  notably  Indi- 
ana's,*^ in  its  concern  that  only  persons  who  "receive  their  principal  income  from 
well-established  news  media"  be  allowed  to  claim  the  privilege. 

Proceedings  Covered. — The  Weiker  bill  covers  all  federal  proceedings.  However, 
the  privilege  may  be  divested  only  by  a  federal  district  court  or  on  appeal  from  the 
decision  of  a  federal  court  district. 

Nature  of  Material  Protected. — The  Weiker  bill  protects  only  a  source  of  in- 
formation, not  the  information  itself.  It  is  careful,  however,  to  protect  from 
disclosure  not  only  the  source's  name,  but  aU  information  which  would  help  an 
investigator  to  discover  a  source's  name.  Under  the  Weiker  bill,  such  questions 
as  "What  color  hair  did  the  source  have?"  or  "Where  did  the  source  work?" 
would  not  be  allowed. 

To  be  protected  by  the  Weiker  bill,  the  source  must  have  a  confidential  re- 
lationship with  the  newsman — his  identity  must  have  been  "withheld  from  pub- 
lication pursuant  to  an  agreement". 

Like  the  other  bills,  the  Weiker  bill  protects  only  that  information  which  a 
newsman  receives  in  his  professional  capacity. 

Qualificatiom. — The  Weiker  privilege  may  be  divested,  question  by  question, 
by  the  federal  district  court.  Like  many  of  the  other  qualified  bills,  the  Weiker 
bill  permits  such  divestiture  only  upon  a  showing  that  the  information  sought 
is  necessary  for  the  proper  determination  of  the  outcome  of  the  proceeding  in 
which  it  is  sought,  and  can  be  obtained  by  no  alternative  means.  Unlike  the 
other  bills,  the  Weiker  bill  does  not  provide  that  there  must  be  a  "compelling 
and  overriding  national  interest  in  the  information".  Instead,  it  lists  the  specific 
instances  when  such  a  compelling  interest  will  be  found  as  a  matter  of  law — 
when  the  proceeding  is  a  criminal  proceeding  involving  murder,  forcible  rape,  ag- 
gravated assault,  kidnapping,  airline  hijacking  or  a  breach  of  national  security  of 
documents  classified  pursuant  to  federal  statute  or  is  a  civil  proceeding  in  which 
the  source  of  an  allegedly  defamatory  story  is  withheld.  The  Weiker  bill  spe- 
cifically excludes  corruption  and  malfeasance  in  office  from  those  proceedings  in 
which  testimony  can  be  compelled. 

Procedures. — The  Weiker  bill  requires  a  person  who  wishes  to  divest  the 
procedure  to  follow  very  specific  procedures,  commencing  with  a  written  applica- 
tion containing  five  allegations : 

(1)  the  name  of  the  person  from  whom  the  disclosure  is  sought; 

(2)  the  news  media  with  which  he  is  connected  ; 

(3)  the  specific  nature  of  the  source  that  is  sought ; 

(4)  the  direct  relevance  of  that  source  to  the  proceeding ; 

(5)  facts  demonstrating  that  the  identity  of  the  source  is  not  discoverable 
through  any  alternative  means. 

The  procedures  require  an  in  camera  determination  by  the  trial  judge  of 
whether  or  not  to  divest  the  privilege.  In  the  proceeding  to  determine  whether  to 
divest  the  privilege,  the  applicant  is  not  present  and  the  newsman  is  therefore 
presumably  free  to  reveal  the  identity  of  the  source  to  the  trial  judge. 

An  Analysis  of  State  Newsmen's  PEivrLEGE  Legislative  and  Cases  Arising 
Thereunder    (November  10,  1972) 

(Arthur  B.  Hanson,  General  Counsel,  American  Newspaper  Publishers  Associa- 
tion, Secretary  Pro  Tem,  Ad  Hoc  Coordinating  Committee  for  Legislation 
Concerning  Reporters'  Privilege) 

PREFACE 

This  memorandum  on  state  privilege  legislation  assumes  some  familiarity  on 
the  part  of  the  reader  with  the  discussion  of  the  proposed  federal  legislation  and 
the  problems  raised  thereunder  in  our  August  31st  memorandum. 

The  focus  of  the  state  legislation  on  newsman's  privilege  is  different  in  certain 
key  areas  from  the  focus  of  the  federal  proposals.  At  first  glance,  the  state 
statutes  appear  to  grant  a  broader  protection  to  newsmen  than  the  federal  pro- 
posals do,  since  unlike  the  federal  bills,  the  vast  majority  of  the  state  statutes 
do  not  have  any  qualifications  on  the  privilege  granted.  These  state  statutes,  how- 
ever, are  not  as  protective  as  the  federal  bills.  Sixteen  of  the  eighteen  state 

ittlnd.  Ann.  Stat.  §  2-1733  (19ft8). 
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statutes  protect  the  newsman  only  from  the  disclosure  of  a  "source"  of  informa- 
tion, whereas  all  of  the  federal  bills  protect  the  newsman  from  the  disclosure 
of  the  information  as  well. 

Along  with  the  August  31st  memorandum,  this  analysis  is  meant  to  be  a  charter 
with  which  to  begin  to  explore  the  complex  area  of  newsman's  privilege 
legislation. 

All  of  the  state  statutes  are  set  forth  in  an  appendix  to  this  memorandum ; 
and  therefore,  the  references  to  the  statutes  in  the  memorandum  have  not  been 
accompanied  by  the  citations  to  the  state  code. 

I.  Persons   Protected 

The  persons  protected  by  the  state  statutes  are,  in  most  instances,  a  more  lim- 
ited group  than  those  protected  by  the  federal  bills  and  proposals.  The  group  is 
narrowed  by  the  use  of  three  techniques — the  definitions  of  the  relationship 
between  the  person  protected  and  the  various  media,  the  listing  of  the  various 
media  themselves  and,  finally,  the  insistance  in  both  the  definitions  and  the  lists 
that  the  relationships  be  "regular"  or  that  the  media  be  "legitimate." 

In  one  aspect,  however,  the  persons  protected  in  the  state  statutes  possibly 
comprise  a  larger  group  than  those  protected  in  the  federal  bills.  For  only  the 
state  statutes  specifically  protect  persons  who  have  been  newsmen  but  are  no 
longer,  as  well  as  persons  who  have  been  and  continue  to  be  newsmen. 

A.  Description  of  relationship  ietween  the  persons  protected  and  the  news  media 
Although  very  few  of  the  state  statutes  use  exactly  the  same  words  to  define 
the  relationship  between  the  persons  protected  and  the  news  media,  the  defini- 
tions found  in  all  the  statutes  can  be  broken  down  into  three  basic  groups. 
The  three  groups  of  definitions  are  found  in  : 

( 1 )  Statutes  using  nouns  ( "reporter" ) . 

(2)  Statutes  describing  the  contractual  relationship  between  the  protected 
person  and  the  news  media  ("employed  by"). 

(3)  Statutes  describing  the  functions  performed  by  the  protected  person  within 
the  news  media  ( "gathering  news" ) . 

Some  statutes  use  more  than  one  of  these  devices  in  order  to  limit  the 
protection  of  the  privilege ;  others  use  yet  another  device — they  describe  the 
information  whose  source  the  protected  person  need  not  reveal. 

1.    STATUTES   USING   NOUNS 

Four  statutes  [Ark.,  Ind.,  Mich.,  Nev.]  use  nouns  to  describe  the  relationship 
between  the  persons  protected  and  the  media.  (These  statutes  are  to  be  distin- 
guished from  statutes  which  protect  a  "reporter"  or  a  "professional  journalist", 
but  then  go  on  to  define  those  terms.)  In  the  four  statutes  which  use  nouns, 
but  do  not  go  on  to  define  those  nouns,  the  main  problem  in  determining  the 
scope  of  their  protection  is,  of  course,  this  lack  of  a  definition.  Most  frequently, 
the  nouns  used  are : 

( 1 )  reporter  or  reportorial  employee  ; 

(2)  editor  or  editorial  employee. 

Confronted  with  these  statutes,  a  court  would  be  likely  to  limit  their  protec- 
tion to  salaried  employees  of  the  various  media ;  independently  contracted 
workers  would  probably  not  be  protected. 

This  use  of  nouns  has  another  limiting  effect  on  the  legislation's  coverage. 
All  the  federal  bills  seem  to  take  pains  to  ensure  that.  If  news  is  protected  at 
all,  it  is  protected  completely.  They  do  this  by  granting  the  privilege  to  anyone 
connected  with  the  news  media — whether  that  person  collects,  edits  or  dis- 
seminates the  news. 

Most  of  the  state  statutes  take  similar  precautions.  However,  a  few,  particu- 
larly those  which  define  the  relationship  of  persons  protected  to  the  news  media 
by  using  nouns,  do  not.  The  Arkansas  statute,  for  example,  protects  an  "editor, 
reporter  or  other  writer  for  a  newspaper",  but  only  the  "manager  or  owner" 
of  a  radio  station.  The  Michigan  statute  ^  protects  only  "reporters". 


1  The  Michigan  statute  Is  certainly  the  briefest  of  the  state  statutes  :  "In  any  inquiry 
authorized  by  [the  Code  of  Criminal  Procedure],  communications  between  reporters  of 
nev.-spapers  or  other  publications  and  their  informants  are  hereby  declared  to  be  privileged 
and  confidential." 
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In  viewing  the  state  statutes  which  do  protect  only  a  limited  group  of  persons 
who  will  come  into  contact  with  the  information,  it  should  be  remembered  that 
most  of  those  statutes,  unlike  the  Federal  proposals,  extend  the  privilege  only 
to  the  source  of  information.  While  a  large  number  of  editorial  assistants 
could  probably  testify  regarding  information,  probably  no  one  but  the  reporter 
could  testify  regarding  the  source  of  that  information.  Therefore,  an  extensive 
coverage  of  "everyone  in  the  oflfice"  is  not  as  necessary  in  the  state  as  in  the 
federal  legislation. 

2.   STATUTES  DESCRIBING  THE  CONTRACTUAL  RELATIONSHIP  BETWEEN   THE   PROTECTED 
PERSON    AND    THE    NEWS    MEDIA 

The  California  statute  forms  a  bridge  between  the  last  group  of  state  laws 
and  this  next  group.  It  protects  "a  publisher,  editor,  reporter  or  other  person 
connected  with  or  anployed  by  [a  news  media]".  The  next  group  of  statutes 
[Pa.,  Alabama,  Ken.,  Mo.,  N.J.,  Mont.,  Ohio]  protects  "persons  engaged  in,  con- 
nected with,  or  employed  by  [news  media]." 

These  contractual  terms  which  describe  the  relationship  between  the  persons 
protected  and  the  news  media  seem  to  encompass  within  the  scope  of  persons 
protected  by  the  state  statutes  every  janitor  and  window  washer  in  a  newspaper 
building.  To  put  a  brake  on  the  scope  of  their  protection,  the  California  statute 
and  the  statutes  of  most  of  these  states  limit  the  information  whose  sources 
they  protect  to  that  information  which  has  been  published.  Any  person  con- 
nected with  the  news  media  is  protected  from  disclosing  his  sources  only  so  long 
as  the  information  garnered  from  those  sources  is  published.  These  statutes 
would  protect  free-lance  news  gatherers — but  only  so  long  as  their  information 
was  eventually  published  in  a  recognized  media.  That  condition  would  leave  many 
news  gatherers — independent  or  not — vulnerable  to  subpoenas. 

Not  wishing  to  limit  its  protection  to  the  sources  of  only  published  information, 
several  laws  in  this  second  group  have  no  such  requirement,  but  list  instead  the 
functions  in  which  a  person  must  be  engaged  in  order  to  gain  access  to  the 
statute's  protection.  This  list  varies  depending  on  the  media  protected  by  the 
statute,  but,  generally  it  includes  the  functions  of  "gathering,  procuring,  com- 
piling, editing,  and  publishing  news."   [Pa.] 

Two  of  the  statutes  [Mont.,  Ohio]  are  broader  than  the  others.  Like  Penn- 
sylvania, they  protect  persons  who  have  not  yet  published  information.  In  addi- 
tion, they  make  clear  that  the  relationship  between  the  media  and  the  news 
gatherer  can  be  tenuous;  they  describe  their  persons  protected  as  persons 
"engaged  in  the  work  of  a  news  media"  instead  of  just  persons  "engaged  on  a 
news  media."  The  question  could  arise  whether  "engaged  in  the  work  of  [a  news 
media]"  meant  in  the  exact  work  and  assignments  handed  down  by  the  listed 
news  media  or  in  the  same  general  field  of  work  as  the  listed  news  media :  this 
ambiguity  is  further  muddled  by  the  way  in  which  the  source  of  the  information 
protected  is  described:  "Source  of  the  information  gathered  in  the  course  of 
his  employment."  Does  this  phrase  include  within  the  statute's  protection  a 
self-employed  news  gatherer?  The  statute  needs  clarification. 

The  last  version  of  these  statutes  which  describes  persons  protected  in  terms 
of  contractual  relationships  is  the  Arizona  version.  It  protects  "a  person  engaged 
in  reportorial  work"  but  only  "information  procured  for  publication  in  a  media 
with  which  he  was  associated  or  by  which  he  is  employed."  Thus  this  statute 
seems,  at  first,  to  be  the  most  lenient  in  permitting  protection  of  independent 
newsmen ;  but  on  further  inspection,  turns  out  to  be  the  least  flexible.  When 
he  is  compiling  his  information,  an  Arizona  newsman  must  not  merely  l)e  em- 
ployed ;  he  must  be  "associated  with  or  employed  by  a  recognized  media." 

3.    STATUTES   DESCRIBING  THE  FUNCTIONS  PERFORMED  BY  THE  PROTECTED  PERSON 
WITHIN  THE  NEWS  MEDIA 

This  last  group  of  statutes  [N.M.,  La.,  111..  Alaska,  N.Y.]  describes  the  rela- 
tionship of  the  persons  protected  to  the  news  media  solely  by  describing  the  news 
disseminating  functions  performed  by  those  persons.  The  persons  who  fall  under 
the  aegis  of  those  statutes  generally  "collect,  write,  or  edit  news  for  publication 
through  [news  media.]" 

They  probably  would  include  both  independent,  contracting  news  gatherers  and 
completely  independent  news  gatherers. 
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In  some  statutes,  where  the  information  protected  is  only  that  procured  "in  the 
course  of  their  employment,"  it  could  be  argued  that  independent  news  gatherers 
would  not  be  covered  ;  in  others,  where  the  information  protected  is  that  procured 
'while  acting  as  a  reporter,"  an  independent  news  gatherer  would  certainly  be 
covered. 

The  New  York  statute  seems  to  be  the  only  one  of  this  group  which  does  not 
protect  the  independent  gatherer ;  it  protects  information  which  comes  into  a 
news  gatherer's  possession  only  when  he  is  acting  for  a  media  "by  which  he  is 
professionally  employed  or  otherwise  associated." 

B.  The  listing  of  the  media 

The  greatest  limitation  on  the  persons  protected  under  the  state  statutes  comes 
not  from  the  descriptions  of  the  relationships  between  the  pei*sons  and  the  media, 
but  from  the  listings  of  the  media  themselves.  Unlike  some  of  the  federal  bills 
which  use  general  terms  to  define  the  media  protected,  every  one  of  the  state  laws 
lists  the  precise  news  media  which  it  protects.  About  a  third  of  the  state  statutes 
are  even  more  specific  than  those  Federal  bills  which  also  list  the  protected 
media  ;  those  state  statutes  define  terms  such  as  "newspaper"  or  "wire  service". 

None  of  the  state  laws  use  general  terms  to  define  the  protected  media.  While 
some  of  the  statutes  [Mich.,  N.J.]  list  as  protected  media  only  "newspapers", 
even  in  those  statutes,  the  meaning  of  that  term  has  not  been  extended  beyond 
its  generally  narrow,  lay  meaning,  and  does  not  include  all  printed  publications. 
This  is  true  whether  or  not  the  statute  defines  the  term  "newspaper".  Both  the 
California  and  the  Ohio  statutes  extend  their  protection  to  "newspapers"  with- 
out specifying  any  further  what  that  term  should  encompass ;  courts  interpreting 
those  statutes  have  decided  that  that  term  does  not  encompass  a  Dun  &  Brad- 
street  bi-monthly  publication  [Deltec,  Inc.  v  Dun  d  Bradstreet,  Inc.,  187  F.  Supp. 
788  (I960)].''  or  LOOK  Magazine  [Application  of  Cepeda,  233  F.  Supp.  465  (S.D. 
N.Y.  1964)].^ 

Since  the  term  "newspapers"  is  narrowly  construed,  the  states  which  want  pro- 
tection of  other  press-related  media  have  specified  what  those  media  are.  "Periodi- 
cals" [Nev.],  "journals"  [Md.],  "magazines"  [N.Y.],*  and  "other  publications 
[Mich.]  are  listed  as  protected  in  certain  states. 

"Press  associations"  (sometimes  specifically  defined,^  sometimes  not)  are  pro- 
tected in  half  the  states. 

References  to  the  broadcasting  industry  are  found  in  the  statutes  of  15 
states  [N.Y.,  N.D.,  Alaska,  111.,  La.,  N.M.,  Md.,  Mont.,  Ark.,  Pa.,  Nev.,  Calif., 
Ariz.,  Alabama,  Ken.]. 

Like  the  lists  of  various  periodicals,  the  lists  of  various  broadcast  media  can 
be  either  simple  or  extensive — a  "list"  which  contains  only  one  media — radio 
( Ark. )  or  a  list  which  affords  a  complete  protection  to  the  sources  of  information 
broadcast  by  "wire,  radio,  TV,  cable  TV,  or  facsimile".  [Alaska]  About  half 
the  state  statutes  which  protect  the  publications  media  also  protect  press  asso- 
ciations ;  about  half  the  state  statutes  which  protect  some  broadcast  media  also 
protect  "wire  services". 


2  Deltec,  Inc.  Involved  a  libel  action  brought  ajrainst  Dun  &  Bradstreet,  the  publishers 
of  bi-monthly  reports  on  the  financial  status  of  persons,  firms  and  corporations.  The  Ohio 
newsman's  privilege  statute  is  found  in  §  2739.12  of  the  Ohio  Code.  "Newspapers",  as 
defined  broadly  in  Ohio  Code  §  2739.11,  includes  "any  periodical  sold  or  offered  for  sale 
in  Ohio."  However,  that  definition  Is  specifically  limited  to  the  term  as  it  appears  in 
S§  2739.13-18.  The  newsman's  privilege  statute,  §  2739.12,  refers  not  only  to  "newspapers", 
but  to  "newspapers  and  press  associations".  Relying  on  the  section's  conspicuous  absence 
from  the  listing  in  §  2739.11  and  relying  on  its  use  of  "press  association"  in  addition  to 
"newspaper",  the  federal  district  court,  construing  the  term  "newspaper'  narrowly,  decided 
that  it  did  not  Include  the  Dun  &  Bradstreet  publication. 

2  Application  of  Cepeda  was  another  libel  case  in  which  California  law  was  applied  to 
a  disposition  taking  place  in  New  York.  Cepeda,  a  baseball  player  for  the  Giants,  wished 
to  know  the  identity  of  the  Giant  ofiicials  who  had  made  certain  allegedly  lilielous  state- 
ments about  him.  The  California  statute  protected  "newspapers'.  On  the  authority  of 
some  California  libel  cases  defining  "newspapers  "  and  of  Deltec,  the  District  Court  held 
that  a  newsman  for  LOOK  magazine  was  not  protected  by  the  California  statute.  The 
court  compared  the  California  statute  with  other  state  statutes  "which  have  more  inclusive 
language,"  i.e.,  protect  periodicals  other  than  newspapers. 

*  Nothing,  including  magazines  was  protected  in  New  York  in  1964,  when  Judge  Tenney 
in  Application  of  Cepeda  decided  to  apply  California,  rather  than  New  York,  law  to  the 
deposition  taking  place  in  New  York.  [See  Section  II,  Proceedings  Covered,  for  a  discussion 
of  the  reasoning  behind  this  decision.] 

^  For  an  example  of  a  definition,  see  Alaska  where  a  press  association  is  "an  association 
of  [periodicals]  engaged  In  gathering  news  and  disseminating  it  to  its  members  for 
publication". 
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C.  The  concern  with  protecting  only  the  professional  press 

While  many  of  the  Federal  bills  could  be  construed  to  protect  both  the  under- 
ground and  the  more  conventional  press,  state  laws  are  so  drafted  as  to  not  be 
easily  construed  as  to  applying  to  the  underground  press. 

This  concern  that  only  official,  commercial  news  organizations  be  protected 
is  perhaps  best  illustrated  by  the  Indiana  statute  which  protects  persons  con- 
nected with : 

(1)  newspapers  which  (a)  are  weekly,  semi-weekly,  bi-weekly  or  daily,  and 
(b)  conform  to  postal  regulations,  and  (c)  are  published  for  five  consecutive 
years  in  the  same  city  or  town,  and  (d)  have  a  paid  circulation  of  2%  or  more 
of  the  county  in  which  they  are  published  ; 

(2)  recofi^wfeeti  press  associations  ; 

(3)  commercially  Ucensed  radio  or  television  stations  and  only  when  they 
are  bona  fide  owners,  ofiicials,  editorial  or  reportorial  employees  and  only  when 
they  reecive  their  principal  income  from  legitimate  gathering,  writing,  etc.,  of 
news.  In  four  separate  ways,  the  Indiana  statute  stresses  its  concern  that  its 
protection  extend  only  to  "bona  fide  employees  who  receive  income  from  legiti- 
mate jobs  with  legitimate  news  media". 

Although  none  of  the  other  states  seem  quite  as  concerned  with  the  problem 
of  "bogus"  reporters  as  does  Indiana,  most  have  sought  by  some  means  not  to 
extend  the  protection  of  their  statutes  to  members  of  the  underground  or  pro- 
fessional press.  Fully  a  third  of  the  states  define  the  term  "newspaper"  and 
all  of  these  definitions  preclude  publications  not  having  a  paid  general  circula- 
tion. [N.Y.,  Alaska,  111.,  N.M.,  Pa.,  Ind.]  It  seems  to  be  no  coincidence  that 
these  are  generally  states  whose  definitions  of  "newsmen"  included  free-lance 
newsmen.  The  other  states  probably  feel  that  no  such  definitions  are  necessary 
to  prevent  "bogus"  newsmen  from  claiming  the  privilege.  The  scope  of  their 
protection  is  generally  limited  either  by  the  use  of  nouns  to  describe  newsmen 
or  by  the  insistence  that  the  information  whose  sources  are  protected  be  pub- 
lished in  a  recognized  news  media.  Persons  who  claim  a  newsman's  privilege 
in  those  states  must  have  firm  connections  with  some  professional  organization. 
The  result  of  all  these  limitations  is  that  the  privilege  granted  in  most  states 
does  not  seem  to  extend  to  casual  newsmen. 

D.  The  inclusion  of  ex-reporters. 

While,  in  most  of  their  descriptions  of  persons  protected,  the  state  statutes 
are  more  limited  than  or,  at  most,  parallel  to,  the  Federal  proposals,  in  one  area 
the  specific  protection  of  some  of  the  state  statutes  is  broader  than  that  of  the 
Federal  proposals.  Some  state  statutes  specifically  grant  protection  to  i)ersons 
who  were  newsmen  when  they  received  the  information  from  the  alleged  privi- 
leged source,  but  are  no  longer  newsmen  at  the  time  the  identity  of  the  source  is 
sought.  This  provision  always  exists  in  recently-enacted  statutes  [La. — enacted 
in  1970 ;  111. — enacted  in  1971 ;  Calif. — amended  in  1971 ;  see  also  the  N.J.  bill 
which  passed  the  Senate  in  1972  and  is  scheduled  to  be  voted  on  by  the  General 
Assembly].  A  recent,  narrow  construction  of  the  term  "newsman"  has  triggered 
the  inclusion  of  this  provision  in  state  legislation  and  proposed  state  legislation. 
See  Farr  v.  Superior  Court,  22  C.A.  3d  60,  99  Cal.  Rptr.  342  (1971). 

Our  memorandum  on  Federal  proposals  did  not  consider  the  possibility  that 
the  term  "newsman"  might  not  be  extended  to  include  persons  who  were  news- 
men at  the  time  of  receiving  the  information,  but  not  at  the  time  of  the  command 
to  disclose  the  identity  of  the  source.  If  such  a  narrow  interpretation  of  reporter's 
privilege  legislation  exists — as  it  almost  surely  does — and  is  not  considered  de- 
sirable, the  Federal  proposals  should  have  written  into  them  a  provision  guard- 
ing against  such  narrow  interpretation. 

II.  Proceedings  Covered 

The  methods  of  describing  the  proceedings  covered  by  these  statutes  vary 
widely  from  state  to  state,  but  most  can  be  placed  into  two  general  categories, 
specific  or  general.  The  specific  statutes  carefully  list  not  only  the  bodies  before 
which,  but  also  the  investigations  in  which  a  privilege  can  be  invoked.  The  gen- 
eral statutes,  if  they  list  those  bodies  or  investigations  at  all,  do  so  in  general 
terms.  The  Alaska,  California  and  New  York  statutes  contain  somewhat  unique 
provisions  of  describing  the  proceedings  covered  by  the  statute  and  should  be 
examined  separately. 
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Only  one  state,  Alaska,  has  a  statute  setting  forth  the  procedure  to  be  followed 
when  a  state  privilege  is  claimed  in  a  federal  or  foreign  state  jurisdiction.  Since, 
in  those  instances,  the  question  of  whether  the  privilege  can  be  invoked  is  out 
of  the  hands  of  the  state  which  grants  the  privilege,  the  case  law  of  the  forum, 
state,  rather  than  the  statutory  law  of  the  granting  state,  determines  the  result. 

Turning  to  the  case  law,  one  finds  that  a  considerable  body  of  Federal  case 
law  has  evolved  around  the  question  of  the  approach  to  be  followed  when  a 
state  privilege  invoked  in  a  Federal  forum.  A  quick  survey  indicates  that  the 
law  of  the  state  or  Federal  body  granting  the  greatest  reporter's  privilege  tends 
to  be  followed. 

1.    THE     SPECIFIC     STATUTES 

A  typical,  specific  statute  reads:  'TA  person  need  not  disclose]  in  any  legal 
proceeding,  trial,  or  investigation  before  any  court,  grand  jury,  traverse  or 
petit  jury  or  any  officer  thereof,  before  the  General  Assembly  or  any  commit- 
tee thereof,  before  any  commission,  department  or  bureau  of  this  Commonwealth, 
or  before  any  county  or  municipal  body,  officer  or  committee  thereof."  (Pa.) 

The  specific  statutes  [Pa.,  Nev.,  Alabama,  Ky.,  Ariz.,  Mont.,  Ohio]  all  list  both 
the  type  of  investigation  which  is  prohibited  and  the  bodies  before  which  it  is 
prohibited.  They  are  all  comprehensive  in  their  coverage.  Not  content  with 
limiting  the  scope  of  their  protection  to  judicial,  administrative  and  legislative 
proceedings  (as  the  Federal  proposals  do  and  as  the  Louisiana  statute  even 
more  explicitly  does),  they  take  care  to  see  that  at  any  stage  of  any  investigation 
before  any  officer,  the  protected  person  will  not  have  to  reveal  his  source  of  in- 
formation. Like  all  statutes  which  list  categories  in  detailed,  instead  of  gen- 
eral terms,  these  statutes  run  the  risk  that  the  judiciary  will  determine  that  a 
type  of  proceeding  not  specifically  set  forth  in  the  statute  will  not  fall  within  the 
scope  of  the  statute's  protection. 

2.  THE  GENEEAL  STATUTES 

The  general  statutes  [111.,  N.M.,  Md.,  Mich.,  N.J.,  Ark.,  Ind.]  seem  to  indicate 
that  several  state  legislatures  gave  little  thought  to  the  types  of  proceedings  to 
be  covered  by  the  statute  which  they  enacted  This  casual  attitude  has  not  reaped 
disastrous  results ;  courts  do  not  seem  anxious  to  narrowly  construe  terms  de- 
scribing proceedings  covered.  The  New  Jersey  statute,  for  example,  does  not  men- 
tion any  specific  proceedings  covered  by  the  statute,  but  instead  grants  a 
"privilege  to  refuse  to  disclose"  without  indicating  where  that  privilege  can  be 
exercised.  Nevertheless,  a  New  Jersey  court  found  that  a  privilege  could  be 
asserted  at  discovery  as  well  as  at  trial : 

"In  view  of  the  sweeping  nature  of  discovery  rules,  which  are  designed  to 
insure  the  ability  to  obtain  all  relevant  facts  before  trial,  this  court  perceives 
no  distinction  between  the  claim  of  a  privilege  at  discovery  and  a  claim  at  trial." 
Beecroft  v.  Point  Pleasant  Printing  d  Publishing  Co.,  82  N.J.  Super.  269,  197 
A.  2d  416  (1964). 

With  such  statutoiy  construction,  general  descriptions  of  proceedings  covered, 
such  as  "before  any  proceeding,  by  any  authority,"  [N.M.]  or  "in  any  inquiry  au- 
thorized by  this  code"  [Mich.],  are  sufficient  protection  for  newsmen.  Although 
problems  might  arise  when  the  statute  specifies  one  body,  or  one  type  of  investi- 
gation [Md.],  as  long  as  the  courts  recognize  that,  to  be  effective,  a  privilege  must 
extend  to  every  legal  proceeding,  the  wording  of  the  general  statutes  remains 
fully  as  able  to  protect  newsmen  as  the  wording  of  the  more  specific  statutes. 

3.  THE  UNIQUE   STATUTES 

One  specific  and  two  general  statutes  remain  to  be  discussed.  The  specific 
statute  is  that  of  Alaska.  It  does  not  set  forth  the  types  of  proceedings  to  which 
the  statute  applies.  However,  it  sets  forth  in  elaborate  terms  the  procedures  to 
be  followed  when  invoking  or  divesting  the  privilege.  These  procedures  differ 
depending  on  whether  the  privilege  is  invoked  before  the  Alaska  Supreme  Court 
or  the  Superior  Court  (in  which  case  it  can  be  divested  only  by  an  order  of  the 
Supreme  or  Superior  Court.)  The  Alaska  legislature  obviously  expected  that 
the  protection  of  the  Alaska  Statute  would  extend  to  every  conceivable  pro- 
ceeding, although  this  intention  is  implied  in  the  statue  rather  than  specifically 
stated. 

The  two  general  statutes  which  have  yet  to  be  discussed  are  the  New  York  and 
California  statutes.  These  statutes  cover  investigations  before  "any  body  having 


270 

contempt  power"  (N.Y. )  or  prevent  any  protected  persons  "from  being  adjudged 
in  contempt  for  refusing  to  disclose  any  news."  (N.Y.)  This  emphasis  on  curb- 
ing the  contempt  power  of  the  courts  seems  to  be  an  effective  way  of  extending 
the  application  of  the  statutory  privilege  to  all  proceedings.  It  seems  that  a  cita- 
tion for  contempt,  whether  resulting  in  a  fine  or  in  a  jail  sentence,  is  the  only 
real  tool  by  which  any  body  can  react  to  a  reporter's  failure  to  disclose  informa- 
tion. If  so,  a  prevention  of  the  use  of  that  power  could  be  a  simple,  effective  way 
to  provide  a  privilege  with  regard  to  inquiries  as  to  a  newsman's  source  before 
all  proceedings. 

B.  Federal  proceedings  covered 

Newsmen  have  succes.sfuUy  invoked  state  reporter's  privilege  laws  in  Federal 
Courts  in  certain  instances.  Professionals  other  than  reporters  have,  of  course, 
also  invoked  the  privilege  granted  to  them  by  law  in  Federal  Court  proceedings. 
Although  the  decisions  in  those  cases  are  useful  in  determining  whether  or  not 
a  reporter's  state  privilege  could,  under  similar  circumstances,  be  invoked,  they 
are  too  numerous  and  their  issues  are  often  too  tangential  to  reporter's  privilege 
to  be  carefully  examined  here.  This  study  examines  in  detail  only  those  decisions 
in  which  a  reporter's  privilege  was  invoked. 

1.    TYPE   OF   FEDERAL   SUIT 

For  purposes  of  analyzing  whether  a  Federal  Court  will  follow  the  law  of  the 
forum  state  with  respect  to  privileged  communications,  the  cases  coming  before 
the  Federal  Courts  may  be  divided  into  three  groups :  Federal  criminal  cases, 
Federal  question  cases,  and  diversity  cases.  See  95  ALR  2d  320  ( 1964 ) . 

Federal  criminal  cases  are  governed  by  the  Federal  Rules  of  Criminal  Pro; 
cedure  and  no  state  reporter's  privilege  is  recognized.  Caldwell  v.  United  States', 
311  F.  Supp  358  (N.D.  Cal.  1970),  434  F.2d  1081  (9th  Cir.  1970),  aff'd  sub  nom. 

Branzburg  v.  Hayes,  U.S.  33  L.Ed.2d.  626,  92  S.CT,  18a  (1972).  This 

means  that  a  Federal  grand  jury  is  always  free  to  investigate  without  the 
shackles  of  state  newsman's  privilege  legislation. 

Federal  question  c-ases  are  sometimes  governed  by  the  Federal,  and  some- 
times by  the  State,  privilege  law.  Since  reporters  are  not  often  called  upon  to 
testify  in  those  cases,  the  extent  to  which  a  reporter's  privilege  could  be  in- 
voked in  those  instances  has  not  yet  really  been  determined.  Federal  diversity 
cases  are  ostensibly  governed  by  the  rule  that  the  substantive  law  of  the  forum 
State  shall  apply.  Eric  v.  Thonipkinx,  304  U.S.  64  (1938).  The  reporter's  priv- 
ilege legislation  is  generally  considered  to  be  procedural  rather  than  substan- 
tive law.  Ex  Parte  Sparrow,  14  F.R.D.  351  (N.D.  Ala.  1953).  Federal  Courts,  when 
exercising  their  discretion,  have  nevertheless  often  chosen  to  apply  the  State 
privilege  law  rather  than  the  non-existant  Federal  privilege  law.  Furthermore, 
given  a  choice  between  the  laws  of  tvA'o  States,  one  of  which  has  a  privilege  and 
the  other  of  which  does  not,  a  Federal  Court  has  chosen  to  apply  the  law  of  the 
State  with  the  privilege.  Application  of  Cepeda,  233  F.  Supp.  465  ( S.D.N. Y.  1904). 

2.    DIVERSITY    CASES 

In  those  diversity  cases  where  the  trial  State  and  the  forum  State  are  the 
same,  the  State  law  rather  than  the  Federal  law  is  applied  without  much  deliber- 
ation on  the  part  of  the  Federal  court.  Deltec,  Inc.  v.  Dunn  &  Bradstrcet,  Inc., 
187  F.  Supp.  788  (N.D.  Ohio  1960)  [State  with  reporter's  privilege  statute]  ; 
Adams  v.  Associated  Press,  46  F.R.D.  439  (S.D.  Texas  1969)  [State  without  re- 
porter's privilege  statute]. 

When  a  foreign  deposition  is  taken  in  a  Federal  Court  case,  however,  the  trial 
State  and  the  forum  State  will  differ ;  the  Federal  Court  must  then  decide  which 
of  the  two  State  laws  to  apply.  Recognizing  that  it  was  not  bound  to  do  so,  a 
Federal  district  court  permitted  a  reporter  who  was  being  deposed  in  Alabama 
to  invoke  the  Alabama  privilege  statute,  even  though  the  main  action  was  being 
tried  in  New  York.  Ex  Parte  Sparroiv,  supra. 

The  next  case  in  which  similar  situation  occurred  arose  in  New  York.  New 
York,  the  forum  State,  had  at  that  time  no  "shield"  law,  while  California,  the 
trial  State,  had  one.  Relying  on  the  rationale,  but  not  on  the  precise  holding  of 
Ex  Parte  Sparroxo,  supra.  Judge  Tenney  of  the  Southern  District  of  New  York 
decided  that  the  law  of  California  should  apply.  Application  of  Cepeda,  supra 
( dictum ) . 
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The  question  of  which  hiw  to  apply  was  also  presented  in  Baker  v.  F.  &  F. 
Investment,  339  F.  Supp.  942  ( S.D.N. Y.  1972).  In  that  case  the  forum  State  was 
New  York,  the  trial  State,  Illinois.  Both  States  had  "shield"  laws.  Judge  Bonsai 
found  that  "it  is  immaterial  whether  the  Illinois  or  New  York  or  both  statues 
are  concerned,  since  both  statutes  enunciate  substantially  the  same  public  policy." 
339  F.  Supp.  at  944. 

In  a  nutshell,  the  law  today  seems  to  be  that  the  investigation  in  a  federal  dis- 
trict court  will  not  infringe  on  the  areas  that  either  the  public  policy  of  the 
forum  State,  the  trial  State  or  the  Federal  system  wishes  to  be  protected  from 
inquiry.  Contra,  Cervantes  v.  Time,  Inc..  464  F.  2d  986  (1972)    (dictum). 

The  passage  of  a  Federal  newsman's  privilege  statute  would  probably  have 
significant  effects  on  this  body  of  law.  Since  reporter's  privilege  legislation  has 
been  declared  procedural,  rather  than  substantive  law,  the  Federal  law  might 
gain  ascendancy  over  the  State  law.  Certainly  this  is  what  the  Proposed  Federal 
Rules  of  Evidence  contemplate.  See  Advisory  Committee's  Note,  p.  71,  Prelimi- 
narii  Draft  of  Proposed  Rules  of  Evidence  (1969  edition).  This  conflict  of  laws 
question  remains  one  of  the  unanswered  questions  surrounding  both  proposed 
Federal  and  State  legislation. 

III.    Nature   of   Material   Protected 

The  ultimate  issue  in  any  case  in  which  a  rejwrter's  privilege  is  invoked  under 
a  state  st-atute  will  be  whether  the  information  sought  falls  within  that  statute's 
provisions  relating  to  the  nature  of  materials  pi-otected  from  disclosure.  For,  in 
its  definition  of  the  materials  it  protects,  a  statute  delineates  the  kind  of  infor- 
mation which  it  feels  should  remain  undisclosed  so  that  other  information  may 
be  given  to  the  public.  To  define  the  nature  of  materials  protected,  i>articiilarly 
in  a  .statute  which  grants,  as  do  most  of  the  state  statutes,  an  unqualified  privil- 
ege, is  to  balance  the  public  need  for  information  against  the  public  or  private 
need  to  pursue  the  detection  of  wrongdoers.  The  statutory  provisions  relating 
to  this  area  of  the  reporter's  privilege  statutes  deserve,  therefore,  the  most  care- 
ful scrutiny. 

The  nature  of  the  material  protected  can  be  defined  by  answering  three 
questions : 

(1)  What  must  the  newsman  be  doing  when  he  receives  the  information? 

(2)  Must  the  information  be  given  in  confidence,  and  what  does  "in  confidence" 
mean? 

(3)  Is  only  the  identity  of  a  source  of  information  protected  from  disclosure  or 
is  the  information  obtained  also  protected?  What  constitutes  a  "source"  of 
information? 

By  far  the  greatest  number  of  cases  which  have  arisen  under  the  reporter's 
privilege  legislation  are  concerned  with  answering  the  last  two  questions. 

A.  What  the  newsman  must  have  been  doing  when  he  received  the  information 
The  state  statutes,  like  the  Federal  proposals,  are  not  designed  to  grant  a 
reporter  a  privilege  when  he  is  acting  in  the  capacity  of  an  ordinary  citizen.  It  is 
perhaps  surprising,  then,  that  only  two  statutes  specifically  limit  the  protection 
against  compelled  disclosure  as  to  sources  of  information  which  a  newsman  ob- 
tains "while  engaged  in  a  news-gathering  capacity."  [Alabama,  N.Y.]  Several 
other  statutes  protect  against  compelled  disclosure  of  a  source  of  information 
obtained  in  the  course  of  a  newsman's  activities.  Other  state  statutes  achieve  this 
same  effect  by  two  .similar  routes :  they  grant  a  privilege  as  to  that  information 
which  has  been  procured  for  and  published  in  certain  specified  media,  or  grant 
the  privilege  only  to  information  procured  for  publication  in  specified  media. 

1.  statutes  protecting  information  obtained  in  the  course  of  a 
newsman's   activities 

In  these  statutes,  a  newsman's  source  is  protected  if  the  information  was  pro- 
cured by  him  "in  the  course  of  his  employment."  [Alaska,  N.M.,  La.,  111.,  Mont., 
Ohio]  This  does  not  mean  that  a  newsman  who  is  employed  is  protected  from 
revealing  the  sources  of  all  information  he  receives ;  "in  the  course  of  his  employ- 
ment" means  "in  the  course  of  his  activities  as  a  newsman."  Some  of  these  stat- 
utes [Alaska.  N.M.,  La.]  explain  what  these  activities  are  more  elaborately  than 
others  do ;  but  the  intent  of  all  of  these  statutes  appears  to  be  the  same :  a  news- 
man is  protected  from  revealing  his  sources  of  information  obtained  while  work- 
ing in  his  professional  capacity. 
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2.  STATUTES  PROTECTING  INFORMATION  WHICH  HAS  BEEN  PUBLISHED  OB 
WAS  OBTAINED  TO  BE  PUBLISHED 

Whether  these  statutes  protect  only  the  sources  of  information  which  has  been 
published  [Ark.,  Md.,  Ken..  Calif.,  N.J.]  or  sources  of  information  which  is  ob- 
tained or  procured  for  publication  [Ind.,  Ariz.,  N.Y.]  is  a  matter  of  state  prefer- 
ence. In  either  case,  one  of  the  effects  of  this  wording  as  it  has  been  interpreted 
is  to  protect  only  sources  of  information  which  a  newsman  procures  in  a  news- 
man's capacity.  The  particular  effect  of  this  language  is  illustrated  in  the  Mary- 
land case  of  State  v.  Lightman,  2&4:  A.2d  149  (Md.  Spec.  App.  1972),  aff'd  per 
curiam.  No.  233  (Md.  App.,  October  7,  1972).  In  that  case,  a  reporter  who  had 
been  cited  for  contempt  conceded  that,  under  Maryland's  published-materlal- 
only  statute,  "if  a  reporter  chances  on  act  of  violence  being  perpetrated  on  the 
street,  he  may  not  claim  a  newsman's  privilege  and  thereby  avoid  describing 
what  he  saw  or  decline  to  identify  the  perpetrator  on  the  ground  that  he  sub- 
sequently described  in  a  newspaper  stoi-y  what  he  witnessed."  294  A.2d  at  155. 

Sources  of  information  which  have  been  procured  or  obtained  by  a  newsman 
and  subsequently  published  are  thus  deemed,  under  this  interpretation,  to  be 
privileged  only  when  such  information  was  procured  in  a  newsman's  capacity 
as  a  newsman.  Any  other  construction  of  "procured  and  published  information" 
would  not  really  be  in  conformity  with  the  purposes  of  newsmen's  privilege  legis- 
lation. 

.3.  STATUTES  NOT  CONCERNED  WITH  THE  CAPACITY  IN  WHICH  THE  NEWSMAN 

WAS  ACTING 

Three  of  the  statutes  [Mich.,  Pa..  Nev.]  have  no  provisions  relating  to  the 
capacity  in  which  a  newsman  must  be  acting  when  he  received  the  information 
in  order  for  the  privilege  to  apply.  This  omission  need  not  present  any  difficulty 
in  properly  applying  such  a  statute;  a  court,  like  the  Maryland  court,  can  still 
interpret  the  statute  as  protecting  newsmen  only  when  they  are  acting  in  a 
newsman's  capacity.  The  difficulty  with  this  omission  is  that  it  could,  in  a  pro- 
posed statute,  provoke  fears  of  misapplication  among  the  legislature.  To  prevent 
such  worries,  a  ctarification  of  this  area  of  the  privilege  would  be  desirable. 

B.  Information  as  Distinguished  From  the  Source  of  Information 

Sixteen  of  the  eighteen  state  newsman  privilege  statutes  extend  only  to  the 
disclosure  of  a  source  of  a  newsman's  information.  In  these  states  the  newsman 
has  no  privilege  to  refuse  to  disclose  the  nature  of  the  information  given  to  him 
by  a  source  and,  a  fortiori,  the  newsman  cannot  assert  a  privilege  as  to  any  in- 
formation which  he  has  personally  observed.  Two  of  these  sixteen  statutes  use 
language  beyond  the  word  "source"  of  information. 

The  Louisiana  statute  protect'?  newsmen  from  disclosure  of  "the  identity  of 
any  informant  or  any  source  of  information  obtained  by  him  from  another  per- 
son." This  statute  seems  to  protect  the  identity  of  a  first-hand  source  and  a 
second-hand  source. 

The  New  .Jersey  statute  affords  newsmen  protection  against  revealing  any 
"source,  author,  means,  agency  or  person  from  or  through  whom  any  information 
published  in  such  newspaper  was  procured."  This  language  was  an  amendment 
to  a  former  statute  which  only  protected  a  "source"  of  information. 

Only  two  statutes  protect  from  disclasure  the  information  received  from  a 
source.  The  Michigan  statute  provides  for  an  absolute  privilege  as  to  "com- 
munications" between  reporters  and  their  informants.  This  language  appears 
to  protect  from  disclosure  the  substance  of  information  communicated  by  an 
informant  to  a  reporter.  However,  the  statute  could  be  strictly  construed  so  as 
to  deny  a  privilege  as  to  the  identity  of  the  source  of  a  "communication."  This 
statute  would  appear  not  to  protect  from  disclosure  events  or  information  which 
a  reporter  personally  observes. 

The  New  York  statute  seems  to  provide  a  protection  from  disclosure  of 
information  even  to  the  extent  of  information  personally  obtained  from  other 
than  an  informant.  The  statute  extends  the  privilege  to  "news  or  the  source  of 
any  such  news  coming  into  his  possession."  "News"  is  defined  in  the  statute  as : 
"written,  oral  or  pictorial  information  or  communication  concerning  local,  na- 
tional or  worldwide  events  or  other  matters  of  public  concern  or  public  interest 
or  affecting  public  welfare."  This  statute  would  seem  to  encompass  a  protection 
against  forced  disclosure  of  almost  every  conceivable  type  of  information 
gathered  by  a  newsman,  yet  some  of  the  cases  interpreting  the  New  York  statute 
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have  held  that  the  statute  does  not  exteud  the  privilege  to  information  personally 
observed  by  a  newsman.  (See  cases  discussed  in  Section  C,  infra.) 

The  Pennsylvania  Supreme  Court  has  construed  the  word  "source"  in  the 
Pennsylvania  statute,  In  Re  Taylor,  412  Pa.  32,  193  A.2d  181  (1963).  A  subpoena 
served  upon  the  officers  of  a  newspaper  to  appear  before  a  grand  jury,  and  to 
produce  certain  documents,  related  to  their  investigation  of  a  politician  and 
the  statement  made  by  him  to  the  District  Attorney  regarding  corruption  in  the 
local  government.  The  officers  appeared,  but  refused  to  answer  certain  questions. 
They  were  held  in  contempt  on  the  basis  that  the  Pennsylvania  statute  protects 
newsmen  against  the  disclosure  of  the  identity  of  persons  and  does  not  protect 
against  compulsory  disclosure  of  documents  or  other  inanimate  objects.  The 
trial  judge  held  that  as  to  certain  documents  and  tape  recordings,  evidencing 
what  the  politician  had  told  the  reporters,  the  newspaper  had  waived  its  privilege 
by  revealing  in  its  article  that  the  politician  was  questioned  by  the  District 
Attorney  with  regard  to  what  he  had  told  the  newspaper  reporters. 

The  Supreme  Court  of  Pennsylvania  construed  the  language  of  the  Pennsyl- 
vania statute,  which  protects  newsman  against  disclosure  of  "the  source  of  any 
information  procured  or  obtained  by  him,"  so  as  to  include  within  the  term 
"source"  not  only  the  identity  of  a  person,  but  likewise  documents,  inanimate 
objects  and  all  sources  of  information.  Additionally,  the  court  held  that  the 
newspaper  had  not  waived  its  privilege  because  any  statements  made  by  an 
informer  to  a  newspaper  which  are  neither  actually  published  or  publically 
disclosed  (as  was  the  situation  in  this  case)  are  protected  by  the  statute. 

In  State  v.  Sheridan,  248  Md.  320,  236  A.  2d  18  (1967)  the  State's  Attorney 
attempted  to  compel  a  reporter  to  testify  before  the  grand  jury  as  to  the  details 
of  a  conversation  between  the  reporter  and  his  source  of  information.  The 
reporter  admitted  the  name  of  his  source  of  information  obtained  in  connection 
with  the  reporter's  investigation  of  suspected  irregularities  in  certain  adminis- 
trative zoning  decisions,  but  refused  to  discuss  the  nature  of  the  information 
received. 

The  trial  court  sustained  the  reporters  claim  of  privilege  under  the  Mary- 
land statute.  The  Maryland  Court  of  Appeals  dismissed  the  State's  appeal  as 
moot  since  the  term  of  the  grand  jury  had  ended,  but  the  Court  noted  that  the 
trial  judge's  ruling  was  "somewhat  inexplicable  since  the  statute  makes  invio- 
late only  'the  source  of  any  news  or  information'  and  not  the  'news  or  informa- 
tion' itself." 

The  Taylor  decision,  supra,  was  discussed  and  criticized  in  a  footnote  to  the 
decision  in  State  v.  Sheridan,  supra,  for  its  failure  to  discriminate  between  the 
source  of  the  information  and  the  information. 

In  State  v.  Donovan,  129  N.J.L.  478,  30  A.  2d  421  (Sup.  Ct.  1943)  the  New 
Jersey  statute  was  interpreted  so  as  to  hold  that  the  fact  that  a  source  of  infor- 
mation was  privileged  would  not  protect  disclosure  of  the  name  of  a  messenger 
who  brought  an  article  of  known  authorship  to  the  newspaper.  Subsequent  to 
that  decision,  the  New  Jersey  Legislature  expanded  the  word  "source"  in  tie 
former  statute  so  as  to  read  "source,  author,  means,  agency,  or  person  from  or 
through  any  information  published  in  such  newspaper  was  procured,  obtained, 
supplied,  furnished  or  delivered." 

In  the  recent  case  of  Bridge  v.  New  Jersey  (Superior  Ct.  of  N.J.,  Appellate 
Div.,  September  12,  1972),  a  reporter  published  an  article  stating  that  Mrs. 
Pearl  Beatty,  a  Commissioner  of  the  Newark  Housing  Authority,  told  him  that 
she  had  been  offered  a  bribe.  Mr.  Bridge  was  held  in  contempt  for  refusing  to 
answer  questions  before  the  grand  jury  regarding  information  provided  to  him 
by  Mrs.  Beatty  relating  to  the  bribe.  Bridge  argued  that  the  New  Jersey  statute 
protects  from  disclosure  the  source  of  information,  which  not  only  includes  the 
identity  of  an  informant  but  also  protects  that  part  of  an  informant's  state- 
ments not  published.  This  argument  was  rejected  by  the  Superior  Court  of  New 
Jersey,  Appellate  Division,  and  certiorari  to  the  New  Jersey  Supreme  Court  was 
denied. 

ACTIVITIES     PERSONALLY     OBSERVED     DISTINGUISHED    FROM     A     "SOURCE"     OF 

INFORMATION 

The  Court  in  In  Re  Dan,  No. ,  (Supreme  Ct.,  Wyoming  Ct..  N.Y.,  Sep- 
tember 14,  1972)  held  that  the  element  of  confidentiality  implicit  in  the  New 
York  statute  was  not  present  and  therefore  a  newsman's  privilege  did  not  arise, 
where  the  infonnation  sought  from  the  reporter  related  to  activities  which  he 
personally  observed. 
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Two  other  courts  have  construed  their  state  statutes  to  hold  that  where  a 
reporter  observes  illicit  activities  by  i^ersons  providing  information  to  a  re- 
porter for  the  purposes  of  publication,  such  persons  are  not  a  "source"  of  infor- 
mation within  the  terms  of  the  statutes  and  therefore  the  disclosure  of  their 
identity  is  not  protected. 

The  Kentucky  statute  protects  a  newsman  from  disclosure  of  "the  source  of 
any  information  procured  or  obtained  by  him,  and  published  .  .  ."  The  Kentucky 
Court  of  Appeals  has  held  that  this  statute  does  not  permit  a  reporter  to  refuse 
to  testify  about  events  personally  observed,  including  the  identities  of  those 
persons  he  observed.  Branzhurg  v.  Pound,  461  S.W.  2d  345  (Ky.  1970),  afj'd  suh 
nam.  BrazMrg  v.  Hayes,  —  U.S.  — ,  33  L.  Ed.  2d  526,  92  S.  Ct.  18a  (1972). 

Branzburg  was  the  author  of  a  published  newspaper  article  describing  in  detail 
his  observations  of  two  persons  synthesizing  hashish  from  marihuana.  Branz- 
burg bad  promised  not  to  reveal  the  identity  of  these  persons  and  when  he  refused 
to  do  so  before  a  grand  jury,  he  was  held  in  contempt.  On  appeal,  Branzburg 
argued  that  the  language  of  the  Kentucky  statute  justified  his  refusal  because 
the  object  of  a  newsman's  observation  is  itself  a  "source  of  information."  The 
court  rejected  this  argument,  stating  : 

''Information  as  used  in  the  statute  refers  to  the  things  or  the  matters  which 
a  reporter  learns  and  source  refers  to  the  method  by  which  or  to  the  person  from 
whom  he  learns  them. 

"In  this  case  the  reporter  learned  that  two  men  were  engaged  in  the  process 
of  making  hashish.  Their  identity,  as  well  as  the  activity  in  which  they  were 
engaged,  was  a  part  of  the  information  obtained  by  him,  but  their  identity  was 
not  the  source  of  the  information. 

"The  actual  source  of  the  information  in  this  case  was  the  reporter's  personal 
observation.  In  addition  some  informant  may  have  provided  him  with  informa- 
tion that  a  certain  time  and  place  he  could  observe  the  process  of  conversion  of 
marihuana  into  hashish.  If  such  was  the  case  we  have  no  doubt  that  the  identity 
of  the  informant  was  protected  by  the  statute."  461  S.W.  2d  at  347. 

In  Lightman  v.  State,  294  A.  2d  149  (Md.  Sp.  App.)  aff'd  per  curiam,  No.  233 
(Md.  App.,  October  7,  1972).  the  Maryland  Special  Court  of  Appeals,  reached 
the  same  result  as  that  in  Branzburg  in  applying  the  Maryland  Statute  to  a 
situation  where  a  person  gave  a  reporter  on-the-scene  information  which  revealed 
her  participation  in  illegal  activities:  "that  the  shopkeeper  gave  on-the-scene 
information  which  revealed  her  complicity  in  illegal  activities  means  only  that 
she  informed  against  herself :  as  in  Branzburg,  that  fact  cannot  be  extended  to 
protect  her  identity  as  a  participant  in  the  illegal  activities."  294  A.  2d  at  157. 

C.  Confidential  Source/ Information  v.  Non-Confidential  Source/ Information 

None  of  the  statutes  protecting  disclosure  of  a  newsman's  source  of  information 
state  that,  in  order  for  the  privilege  to  arise,  the  source  must  be  a  confidential 
one.  The  New  York  statute,  which  protects  "news"  in  addition  to  the  identity 
of  a  source  of  such  "news."  does  not  state  that  the  "news"  must  be  confidential. 
The  Michigan  statute  declares  that  communications  between  reporters  and  their 
informants  are  "privileged  and  confidential."  This  statute  seems  to  say  that  the 
element  of  confidentiality  exists  without  regard  to  the  intent  of  the  informant. 
One  basis  for  the  enactment  of  a  newsman's  privilege  statute  is  to  protect 
the  newsman's  accessability  to  confidential  sources  without  deterring  these 
sources  from  revealing  information  for  fear  of  disclosure  of  their  identity. 
Recognizing  this,  some  courts  have  held  that  when  a  source  of  information  or 
information  is  obtained  by  a  newsman  on  a  non-confidential  basis,  a  privilege 
does  not  arise  under  the  statute  because  the  element  of  confidentiality  is  implicit 
in  the  statute.  Other  courts  have  not  adopted  this  position. 

Confidential  v.  Non-Confidential 

In  re  WBAI-FM,  68  Misc.  2d  355,  326  N.Y.S.  2d  434  (1971)  involved  the  fol- 
lowing facts : 

A  radio  station  moved  to  quash  a  subpoena  duces  tecum  issued  by  the  grand 
jury  requiring  the  station  to  produce  a  letter  provided  to  the  station  by  the 
"Weather  Underground."  The  letter  related  to  an  explosion  in  a  building.  That 
incident  was  being  investigated  by  the  grand  jury.  In  denying  the  station's  claim 
of  a  privilege  under  the  New  York  statute,  the  judge  found  that  because  the  con- 
tents of  the  letter  itself  had  been  made  available  to  the  public  by  the  station  and 
other  media,  "there  can  be  no  question  of  confidentiality  in  that  re9i>ect."  68 
Misc.2d  at  358,  326  N.Y.S.2d  at  437. 

The  court  found  that : 


275 

"The  ijerpetrators  of  the  criminal  act  in  the  building  at  Albany  do  not  seek, 
the  privilege  for  their  communication  which  was  voluntarily  made  by  them  and 
passively  received  by  Station  WBAI-FM.  Rights  of  dissident  groups  to  expres- 
sion of  views  and  to  have  the  source  of  such  expressions  kept  confidential  might 
well  be  protected  by  Section  79-h.  To  hold  that  the  exercise  of  these  rights 
transcends  the  enforcement  of  the  criminal  law  would  approach  the  ludicrous 
where  no  confidences  exercising  a  news  gathering  function  when  the  information 
was  given."  68  Misc.2d  at  358.  326  N.Y.S.2d  at  437. 

The  New  York  Supreme  Court.  Trial  Term  Albany  County,  adopted  a  similar 
view  regarding  confidentiality.  People  v.  Wolf  69  Misc.  2d.  256.  329  N.Y.S.  2d 
261  (1972).  The  ViUage  Voiee  published  an  article  regarding  the  riots  in  New 
York's  Tombs  prison  under  the  by-line  of  one  of  the  inmates  indicted  for  par- 
ticipating in  the  riots.  The  District  Attorney  served  a  subpoena  duces  tecum  upon 
the  Village  Voice  to  produce  the  original  manuscript. 

In  moving  to  quash  the  subpoena,  the  afiidavit  of  the  person  who  received  the 
manuscript  stated  that  the  manuscript  was  received  in  a  confidential  manner 
based  upon  a  relationship  of  trust  with  the  inmates.  The  court  held,  however,  that 
the  element  of  confidentiality  was  implicit  in  the  New  York  Statute : 

"[T]he  information  or  its  sources  must  be  imparted  to  the  reporter  under  a 
cloak  of  confidentiality,  i.e.  upon  an  understanding,  express  or  implied,  that  the 
information  or  its  sources  will  not  be  disclosed  .  .  ." 

The  court  held  that  since  the  newspaper  published  the  manuscript  and  iden- 
tified its  author  that  there  was  no  privilege  under  the  New  York  Statute  to  refuse 
to  pi'oduce  the  manuscript. 

The  Supreme  Court,  Appellate  Division,  First  Department,  affirmed  the  deci- 
sion per  curiam  agreeing  that  the  intent  of  the  New  York  statute  is  that  the 
privilege  shall  apply  onlv  where  infonnation  is  received  "under  the  cloak  of  con- 
fidentiality." People  V.  Wolf,  —Misc.  2d.—,  333  N.Y.S.2d.  299,  301  (1972). 

In  a  recent  case,  the  Court  of  Special  Appeals  of  Maryland  adopted  a  rule  of 
strict  construction  of  the  Maryland  statiite  affording  a  newsman's  privilege,  but 
nevertheless  did  not  agree  with  the  State's  argument  that  the  element  of  con- 
fidentiality is  implicit  in  the  statute.  LigTitman  v.  State,  2M  A. 2d  149  (Md.  Sp. 
App.,  1972),  aff'd  per  curiam.  No.  233  (Md.  App.,  October  7,  1972).  Lightman 
was  a  newspaiJer  reporter  who  visited  a  pipe  shop  on  the  Ocean  City  Maryland 
boardwalk  and,  not  informing  the  shopkeeper  that  he  was  a  reporter,  obtained 
information  regarding  the  dissemination  of  drugs  in  the  shop  to  customers.  This 
information  was  published  in  an  article.  A  grand  jury  asked  the  reporter  to  dis- 
close the  location  of  the  shop  and  the  description  of  the  shopkeeper.  In  the  eon- 
tempt  hearing  the  State  argued  that  the  element  of  confidentiality  was  not  present 
because  the  shopkeeper  was  not  aware  that  the  person  he  spoke  to  was  a  reporter. 
The  Court  held : 

"[W]hile  the  Legislature  may  have  enacted  the  statute  with  the  primary  pur- 
pose in  mind  of  protecting  the  identity  of  newsmen's  confidential  sources,  we 
think  the  statutory  privilege  broad  enough  to  encompass  any  source  of  news 
or  information  without  regard  to  whether  the  source  gave  his  information  in  con- 
fidence or  not."  294  A.2d  at  156. 

The  most  recent  case  on  this  point  involves  another  interpretation  of  the 
New  York  statute.  In  re  Dan,  No.  —  (Supreme  Ct.  Wyoming  County  N.Y.,  Sep- 
tember 14,  1972).  A  reporter  refused  to  testify  before  a  grand  jury  as  to  the 
events  which  he  observed  while  at  the  Attica  Correctional  Facility  during  the 
prisoner  takeover. 

The  court  found  that  none  of  the  information  the  reporter  obtained  was  given 
to  him  in  confldence  by  a  person  requesting  that  his  name  not  be  disclosed.  Re- 
lying on  People  v.  Wolf,  supra,  the  court  denied  the  privilege,  holding  : 

"The  activities  which  the  grand  jury  are  inquiring  of  the  witnesses  are  the 
events  they  observed  and  not  the  events  or  acts  witnessed  by  others  and  related 
to  them  under  the  cloak  of  confidentiality.'"  Memorandum  opinion  at  8. 

IV.  Circumstances  Under  Which  the  Privilfx.e  May  Be  Denied 

STATUTES 

A.  Circumstances  Outweighing  the  Benefits  of  the  Privilege 

Twelve  of  the  eighteen  state  statutes  do  not  set  forth  any  circumstances  under 
which  the  privilege  conferred  by  the  statue  may  be  successfully  challenged.  Two 
of  the  remaning  six  statutes  set  forth  only  one  limited  situation  under  which 
the  assertion  of  the  privilege  may  be  denied.  The  remaining  four  statutes  describe 
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the  conditions  under  which  the  legislatures  felt  the  benefits  of  the  privilege 
would  be  outweighed  by  the  benefits  of  disclosure. 

Of  the  twelve  statutes  not  providing  for  a  conditional  privilege,  only  three 
were  enacted  after  1960.  On  the  other  hand,  of  the  eight  statutes  enacted  since 
1960,  four  of  the  statutes  provide  for  rather  broad  qualifying  conditions  to  the 
privilege.  Except  for  the  limited  qualification  to  the  privilege  in  the  Arkansas 
statute,  all  the  qualified  privilege  statutes  were  enacted  after  1960. 

The  Pennsylvania  statute  grants  only  one  qualification  to  the  privilege.  The 
privilege  shall  not  apply  to  radio  and  television  stations  unless  the  station 
maintains  and  keeps  open  for  inspection,  for  a  period  of  at  least  one  year  from 
date  of  the  actual  broadcast  or  telecast,  an  exact  recording,  transcription, 
kinescopic  film  or  certified  written  transcript  of  the  actual  broadcast  or  telecast. 

The  Arkansas  statute  confers  a  privilege  as  to  the  source  of  information 
used  as  a  basis  for  an  article  unless  the  person  seeking  disclosure  can  show: 

"[T]hat  such  article  was  written,  published  or  broadcast  in  bad  faith,  with 
malice,  and  not  in  the  interest  of  public  welfare." 

The  statutes  of  Alaska,  Louisiana,  and  New  Mexico  provide  for  a  qualified 
privilege  in  language  which  permits  a  wide  latitude  of  discretion  by  the  Court 
in  deciding  whether  the  privilege  should  be  granted  in  a  given  case. 

The  Alaska  statute  provides  that  the  Court  may  deny  the  privilege  if  it  finds 
that  withholding  testimony  by  a  reporter  would:  "(1)  result  in  a  miscarriage 
of  justice  or  the  denial  of  a  fair  trial  to  those  who  challenge  the  privilege  or 
(2)  be  contrary  to  the  public  interest." 

The  New  Mexico  statute  confers  the  privilege  unless  disclosure  "be  essential 
to  prevent  injustice."  The  Louisiana  statute  permits  the  privilege  to  be  revoked 
when  the  court  finds  that  the  disclosure  "is  essential  to  the  public  interest." 

The  qualifications  to  the  privilege  in  the  Illinois  statute  are  specific  and 
therefore  more  Imited.  The  privilege  may  be  divested  in  Illinois  only  if  the 
Court  finds  the  following:  "(a)  that  the  information  sought  does  not  concern 
matters,  or  details  in  any  proceeding,  required  to  be  kept  secret  under  the 
laws  of  this  state  or  of  the  federal  government;  and  (b)  that  all  other  avail- 
able sources  and  information  have  been  exhausted  and  disclosure  of  the 
information  sought  is  essential  to  the  protection  of  the  public  interest  involved." 

The  New  Mexico  and  Illinois  statutes  provide  that  the  court  will  consider  the 
following  factors  in  determining  whether  the  privilege  should  be  granted  or 
denied : 

( 1 )  The  nature  of  the  proceedings ; 

(2)  the  merits  of  the  claim  or  defense ; 

(3)  the  adequacy  of  the  remedy  otherwise  available,  if  any ; 

( 4 )  the  relevancy  of  the  source ; 

(5)  the  possibility  of  establishing  by  other  means  that  which  it  is  alleged 
the  source  requested  will  tend  to  prove. 

B.  Waiver  of  the  Privilege 

The  statutes  of  only  two  states  contain  provisions  explicitly  setting  forth  the 
circumstances  under  which  the  privilege,  otherwise  conferred,  may  be  waived. 
The  Nevada  statute  provides  as  follows  : 

"49.385  Waiver  of  privilege  hy  voluntary  disclosure.  1.  A  person  upon  whom 
these  rules  confer  a  privilege  against  disclosure  of  a  confidential  matter  waiver 
the  privilege  if  he  or  his  predecessor  while  holder  of  the  privilege  voluntarily 
discloses  or  consents  to  disclosure  of  any  significant  part  of  the  matter.  2.  This 
section  does  no  apply  if  the  disclosure  is  itself  a  privileged  communication. 

49.39-5  Primleged  matter  disclosed  under  compulsion  or  ivithout  opportunity 
to  claim  privilege.  Evidence  of  a  statement  or  other  disclosure  or  privileged 
matter  is  inadmissible  against  the  holder  of  the  privilege  if  the  disclosure  was: 
1.  Compelled  erroneously ;  or  2.  Made  without  opportunity  to  claim  the 
privilege. 

The  New  Jersey  statute  is  more  detailed,  providing : 

"214:84A-29  Waiver  of  privilege  hy  contract  or  previous  disclosure:  limi- 
tations. A  person  waives  his  right  or  privilege  to  refuse  to  disclose  or  to  prevent 
another  from  disclosing  a  specified  matter  if  he  or  any  other  person  while  the 
holder  thereof  has  (a)  contracted  with  anyone  not  to  claim  the  right  or  privilege 
or,  (b)  without  coercion  and  with  knowledge  of  his  right  or  privilege,  made  dis- 
closure of  any  part  of  the  privileged  matter  or  consented  to  such  a  disclosure 
made  by  anyone. 

A  disclosure  which  is  itself  privileged  or  otherwise  protected  by  the  common 
law,  statutes  or  rules  of  court  of  this  State,  or  by  lawful  contract,  shall  not  con- 
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stitute  a  waiver  under  this  section.  The  failure  of  a  witness  to  claim  a  right  or 
privilege  with  respect  to  one  question  shall  not  operate  as  a  waiver  with  respect 
to  any  other  question.  L.  1960,  c.  52,  p.  459,  §  29." 

C.  Actions  for  Defamation 

Only  two  state  statutes  have  provisions  relating  to  the  assertion  of  a  newsman's 
privilege  in  a  suit  for  defamation.  The  Illinois  statute  provides  that  the  privilege 
is  not  available  in  a  defamation  action  "in  which  a  reporter  or  news  medium  is  a 
party  defendant."  The  Louisiana  statute  provides  that  where  a  reporter  or  news 
media  raises  the  defense  of  good  faith  in  a  defamation  action  with  respect  to  an 
issue  upon  which  the  reporter  alleges  to  have  obtained  information  from  a  con- 
fidential source,"  the  burden  of  proof  shall  be  on  them  to  sustain  this  defense. 

CASE  LAW 

A.  Overriding  Considerations 

In  Baker  v.  F.  &  F.  Investment,  339  F.  Supp.  942  (S.D.  N.Y.  1972),  Judge  Bonsai 
expressed  the  view  that  the  statutes  of  New  York  and  Illinois  both  annunicate 
substantially  the  same  public  policy  regarding  qualifications  to  the  privilege  con- 
ferred by  those  statutes. 

The  Illinois  statute  provides  that  the  privilege  is  not  available  in  an  action  for 
defamation  in  which  a  reporter  is  a  defendant,  and  that  the  privilege  may  be 
divested  if  the  Court  finds  that  all  other  sources  of  information  have  been  ex- 
plored and  that  disclosure  is  essential  to  the  public  interest.  Judge  Bonsai  found 
that  the  person  seeking  disclosure  had  not  shown  that  the  existance  of  either  of 
these  qualifying  conditions  were  present  and  that,  balancing  the  interests,  the 
motion  to  compel  disclosure  should  be  denied.  Although  the  Illinois  statute  sets 
forth  specific  circumstances  under  which  the  newsmen's  privilege  may  be  denied, 
the  New  York  Statute  does  not  provide  for  any  specific  circumstances  warranting 
denial  of  the  privilege  as  to  the  disclosure  of  the  source  of  information  or  the 
information  itself.  Nevertheless,  Judge  Bonsai  found  his  determination  to  be  con- 
sistent with  the  public  policy  of  New  York  as  well  as  the  public  policy  of  Illinois. 

In  construing  the  New  York  statute  in  In  Re  WBAI-FM,  68  Misc.  2d  355.  326 
N.Y.S.  2d  434  (1971),  the  Albany  County  Court  determined  that  the  protection 
given  the  press  by  the  New  York  statute  must  be  subservient  to  the  furtherance 
of  public  policy  requiring  the  investigation  of  crime  and  prosecution  thereof,  at 
least  where  the  information  is  only  passively  received  by  the  news  media.  Thus, 
this  court  also  read  the  qualification  into  the  New  York  statute  that  a  newsman's 
claim  to  a  privilege  may  be  denied  when  the  court  finds  an  overriding  public 
interest. 

B.  Alternative  Means  for  Obtaining  Identity  of  Source 

The  Court  found  in  Application  of  Cepeda,  233  F.  Supp.  465  (S.D.  N.Y.  1964) 
that  there  was  no  privilege  under  the  California  statute  for  a  reporter  to  refuse 
to  disclose,  during  the  taking  of  his  deposition,  the  name  of  an  oflJcial  of  the  San 
Francisco  Giants  who  allegedly  supplied  information  to  the  reporter  as  a  basis 
for  an  article  which  brought  about  an  action  in  libel  against  the  reporter's 
magazine.  California's  statute  has  no  provisions  relating  to  whether  the  person 
seeking  the  source  of  a  newsman's  information  can  do  so  by  means  other  than 
inquiry  of  the  newsman.  Nevertheless,  the  court's  decision  discussed  this  issue 
in  dictum. 

The  reporter  told  the  District  Court  Judge  that  he  refused  to  testify  "until  all 
possible  means  of  illiciting  that  information  from  other  sources  have  been  ex- 
hausted." The  judge  found  that  since  the  article  was  based  in  part  on  inferences 
and  implications  which  the  reporter  drew  from  the  statements  of  the  Giants' 
ofiicials,  and  an  inference  can  be  drawn  vpithout  being  clearly  attributable  to 
any  one  source,  then  only  the  reporter  would  be  capable  of  knowing  and  revealing 
the  source  of  the  inference  which  he  obtained.  The  court,  in  requiring  disclosure, 
also  noted  that  the  plaintiff's  attorney  had  deposed  four  of  the  Giant  officials  with- 
out success  in  obtaining  the  source  of  the  reporter's  information.  The  judge 
therefore  found  that  the  plaintiff  had  no  access  to  alternative  means  of  dis- 
covering the  reporter's  source  and  the  plaintiffs'  motion  to  compel  the  defendant 
to  answer  in  the  oral  deposition  was  granted. 

C.  Defamation 

In  Brogan  v.  Passaic  Daily  News,  22  N.J.  139,  123  A.  2d  473  (1956),  the  New 
Jersey  Supreme  Court,  in  construing  the  former  New  Jersey  statute  on  newsmen's 
privilege,  held  that  where  a  newspaper  raises  the  defenses  of  fair  comment  and 


278 

good  faith,  and  a  reporter  testifys  that  the  information  in  an  article  whicli  is  the 
subject  of  an  action  for  defamation  came  from  a  reliable  source,  the  newspaper, 
in  effect,  waives  its  privilege.  This  holding  was  in  spite  of  the  fact  that  there  was 
no  language  in  the  New  Jersey  statute  at  that  time  regarding  the  waiver  of  the 
privilege  under  the  circumstance. 

In  Beecroft  v.  Point  Pleasant  Print,  d-  Pub.  Co.,  82  N.J.  Super.  269,  197  A.  2d 
416  (1964),  a  New  Jersey  Superior  Court  noted  that  when  the  present  New  Jersey 
statute  regarding  newsmen's  privilege  was  enacted  in  1960,  the  state  legislature 
was  aware  of  the  Brogan  decision  and  therefore,  since  the  statute  was  not 
changed  with  regard  to  that  issue,  the  Brogan  decision  was  controlling  in  deny- 
ing the  claim  of  a  newspaper  of  the  privilege  in  an  action  for  defamation. 

D.  (1)  Statutory  Waiver  Provisions  Construed 

In  the  Beecroft  case,  supra,  the  court  recognized  that  the  New  Jersey  statute 
set  forth  the  specific  situations  in  which  the  waiver  of  the  privilege  could  occur. 
The  court  concluded,  however,  that  even  though  the  legislature  set  forth  only  two 
instances  of  statutory  waiver,  a  waiver  could  also  occur  just  as  effectively  from 
other  acts.  The  court  therefore  held  : 

"Thus,  the  voluntary  interjection  in  the  present  case  of  defenses  of  fair 
comment,  good  faith,  truth,  and  lack  of  malice,  while  conceivably  not  within  the 
scope  of  a  waiver  as  defined  by  N.J.S.  2A  :84A-29 ( b ) ,  N.J.S.A.,  can  nevertheless 
be  viewed  as  an  act  constituting  an  effective  waiver  as  such." 

The  court  stated  that  "concepts  of  fairness  and  justice"  requiring  that  the 
plaintiff  have  the  right  to  cross-examination  of  the  source  are  paramount  to  the 
policy  in  favor  of  the  newsman's  privilege. 

The  New  Jersey  statute  provides  that  a  newsman  waives  the  privilege  if  he 
makes  or  consents  to  disclosure  of  "any  part  of  the  privileged  matter."  In  the 
recent  case  involving  Peter  Bridge  (the  facts  of  which  are  discussed  at  p.  27), 
the  Superior  Court  of  New  Jersey,  Ap] sella te  Division,  (opinion  dated  Septem- 
ber 12,  1972)  found  that  Bridge  revealed  his  source  of  information  and  at  least 
part  of  the  information  given  to  him  by  liis  source  and  the  court  therefore  held 
that  Bridge  waived  his  privilege. 

D.   (2)    Voluntary  Disclosure  Deemed  Waiver 

There  are  several  cases  that  indicate  that  where  voluntary  disclosure  of  a 
source  of  information  is  made  by  a  reporter,  then  the  reporter  is  no  longer  in  a 
position  to  assert  the  privilege.  In  effect,  the  courts  are  holding  that  a  reporter 
has  thus  waived  his  privilege  although  this  determination  is  made  in  the  absence 
of  any  waiver  provision  in  the  particular  state  statute. 

In  People  v.  Wolf,  69  Misc.  2d  256,  329  N.Y.S.  2d  291  (1972),  the  court  was 
required  to  rule  upon  the  motion  of  the  newspaper  to  quash  a  subpoena  duces 
tecum  which  demanded  the  original  manuscript  of  an  article  pul)Iished  in  the 
Village  Voice  which  consisted  of  a  pun)orted  confession  of  one  of  the  inmates 
participating  in  a  New  York  Tombs  riot.  The  court  held  that  since  the  manuscript 
was  published  and  \^'as  under  the  byline  of  the  inmate's  name  that  the  newspaper 
had  voluntarily  disclosed  the  manuscript  and  its  source  and  thereby  waivetl  any 
possible  protection  of  the  New  York  newsman's  privilege  statute.  The  appellate 
court  affirmed  the  trial  court  per  curiam.  People  v.  Wolf,  —  Misc.  2d  — ,  333 
N.Y.S.  2d  299  (1972),  but  hinted  that  the  Village  Voice  would  have  had  a  much 
stronger  case  if  they  had  proved  their  contention  that  the  original  manuscript 
submitted  by  the  inmate  may  have  been  edited  by  the  newspaper.  Such  proof, 
of  course,  would  establish  that  not  all  of  the  manuscript  was  disclosed  by 
publication. 

A  more  recent  New  York  case.  In  re  Dan,  No.  — .  (Supreme  Ct.,  Wyoming  Cty. 
N.Y.,  Sept.  14,  1972),  involved  the  State  Attorney  General's  motion  to  compel 
tAvo  witnesses  (a  reporter  and  a  photographer)  to  testify  before  the  grand  jury 
as  to  events  they  observed  during  the  Attica  disturbance.  The  court  found  that 
one  of  the  witnesses  had  already  made  certain  statements  to  the  Assistant  At- 
torney General  regarding  what  he  observed  during  the  riot,  that  this  constituted 
a  "i)ublication,"  and  the  information  sought  by  the  grand  jury  relating  to  what 
the  reporter  disclosed  to  the  Assistant  Attorney  General  was  \A'aived  and  not 
privileged. 

Like  the  New  York  statute,  the  California  statute  regarding  newsman's  privi- 
lege does  not  contain  any  provisions  regarding  waiver  of  the  privilege  by  volun- 
tary disclosure  of  a  source  of  information.  In  the  case  of  Application  of  Hotvard, 
36  C.A.  2d  816,  289  P.  2d  537  (D.C.  of  Appeal,  3rd  Dist..  Cal.  1955),  the  court 
seemed  to  recognize  that  voluntary  disclosure  of  the  source  of  information  could 


279 

defeat  the  right  to  the  privilege,  but  under  the  facts  of  that  particular  case  the 
court  ruled  that  voluntary  disclosure  had  not  been  made.  A  reporter  wrote  a  story 
regarding  a  labor  dispute  referring  to  and  quoting  a  statement  of  a  union  officer 
as  follows : 

"  'We'll  observe  the  order,'  Andrade  told  the  special  meeting.  'But  as  individual 
American  Citizens,  anyone  has  the  right  to  refuse  to  handle  hot  apples  .  .  .'" 
289  P.2d  at  537. 

The  reporter  was  asked  if  he  had  a  conversation  with  Andrade  on  a  certain  day 
of  the  labor  dispute  and  the  reporter  refused  to  answer.  The  trial  court  found 
that  the  reporter  waived  the  privilege  since  his  article  had  disclosed  the  source 
of  his  information.  The  appellate  court,  in  finding  that  the  reporter  did  not  dis- 
close the  source  of  his  information  for  the  article,  stated  that  it  could  not  be 
assumed  from  the  use  of  quotation  marks  that  the  statement  attributed  to 
Andrade  was  made  directly  to  the  reporter. 

"The  literary  form  in  which  information  secured  for  publication  is  cast  does 
not  necessarily  disclose  the  source  from  which  it  is  obtained."  289  P.2d  at  538. 

The  decision  in  In  Re  Taylor,  412  Pa.  32,  193  A.2d  181  (1963) ,  reached  a  similar 
result  as  that  of  the  Hotcard  case.  The  newspaper  published  an  article  regarding 
the  interrogation  of  a  politician  by  the  district  attorney.  The  article  stated  that 
many  of  the  questions  posed  to  the  politician  by  the  district  attorney  related  to 
what  the  politician  had  told  the  reporters  of  the  newspaper.  The  trial  court 
found  that  this  situation  constituted  a  waiver  of  the  newspaper's  right  to  assert 
the  newsman's  privilege,  under  the  Pennsylvania  statute,  against  disclosure  of 
documents  and  tape  recordings  evidencing  what  the  politician  had  told  the 
reporters  of  the  newspaper.  The  Supreme  Court  of  Pennsylvania  disagreed.  They 
held: 

"A  waiver  by  a  newsman  applies  only  to  the  statements  made  by  the  informer 
which  are  actually  published  or  publicly  disclosed  and  not  to  other  statements 
made  by  the  informer  to  the  newspaper."  193  A.2d  at  186. 

V.  Pbooeduke 

STATUTES 

A.  Procedure  to  Divest  Privilege 

Since  twelve  of  the  eighteen  state  newsman's  privilege  statutes  provide  for 
an  absolute  privilege  against  the  disclosure  of  a  newsman's  source  of  informa- 
tion, without  any  qualifying  circumstances,  it  is  not  surprising  that  only  three 
statutes  set  forth  procedures  for  challenging  the  assertion  of  the  privilege. 

The  Alaska  statute  sets  forth  the  most  detailed  procedures  of  the  three  statutes 
containing  procedural  provisions.  These  procedures  are  summarized  as  follows : 

1.  If  during  a  hearing  before  any  of  the  bodies  set  forth  in  the  statute  a  reporter 
refuses  to  divulge  the  source  of  his  information,  the  person  seeking  the  informa- 
tion may  apply  to  the  superior  court  (or  if  the  issue  is  raised  before  the  Supreme 
Court  the  application  will  be  made  to  that  court)  for  an  order  divesting  the 
reporter  of  the  privilege. 

2.  The  application  (by  verified  petition)  shall  set  out  the  reasons  why  dis- 
closure is  essential  to  the  administration  of  justice,  a  fair  trial  in  the  instant 
proceeding,  or  the  protection  of  the  public  interest.  [These  are  the  circumstances 
upon  which  the  court  may  deny  or  limit  the  privilege.] 

3.  In  a  proceeding  before  the  Supreme  Court  or  a  superior  court  the  court  may 
challenge  the  privilege  on  its  own  motion. 

4.  Where  the  privilege  is  initially  asserted  before  the  Supreme  Court  or  superior 
court,  the  court  may  conduct  an  inquiry  by  way  of  questions  put  to  the  reportei* 
and  make  a  decision  at  that  time  or  may  inquire  by  way  of  other  witnesses  or 
documentary  showing.  Or  the  court  may  order  a  special  hearing  of  the  same 
nature  as  the  hearing  to  be  conducted  upon  an  application  relating  to  proceedings 
before  other  bodies  of  the  state  or  local  government. 

5.  The  court  may  deny  the  privilege  if  it  finds  that  the  circumstances  set  forth 
in  the  statute  exist,  and  may  limit  the  testimony  and  right  of  cross-examination 
"as  may  be  in  the  public  interest  or  in  the  interest  of  a  fair  trial." 

6.  An  order  of  the  superior  court  shall  be  subject  to  review  by  the  Supreme 
Court  and  the  privilege  shall  remain  in  effect  during  the  pendency  of  the  appeal. 

The  procedural  provisions  of  the  Illinois  statute  are  very  similar  to  those  of 
the  Alaska  statute.  The  Illinois  statute  provides  that  a  person  seeking  information 
claimed  to  be  privileged  by  a  reporter  may  apply  to  the  court  for  an  order  com- 
pelling disclosure.  The  application  shall  allege  : 


280 

[T]]ie  name  of  the  reporter  and  of  the  news  medium  with  which  he  was 

connected  at  the  time  of  the  information  sought  was  obtained ;  the  specific 

information  sought  and  its  relevancy  to  the  proceedings;  and,  a  specific 

public  interest  which  would  be  adversely  affected  if  the  factual  information 

sought  were  not  disclosed. 

In  addition  to  setting  forth  the  specific  circumstances  which  must  exist  if 

the  privilege  is  to  be  denied,  the  statute  sets  forth  several  specific  factors  which 

the  court  shall  consider  in  ruling  upon  an  application  to  divest  the  privilege. 

The  Louisiana  statute  also  provides  that  a  person  may  seek  to  divest  a  re- 
porter's claimed  privilege  by  application  to  the  court,  and,  after  a  hearing,  the 
court  may  deny  the  privilege  if  the  qualifying  circumstance  exists.  Unlike  the 
Alaska  or  Illinois  statutes,  the  Louisiana  statute  provides  that  the  application 
may  be  made  to  the  district  court  of  the  parish  in  which  the  reporter  resides,  and 
only  if  the  reporter  is  not  a  resident  of  the  state  shall  the  application  be  made 
to  district  court  of  the  parish  where  the  proceeding  in  which  the  information 
is  sought  is  pending. 

B.  Burden  of  Proof 

Only  one  of  the  statutes  sets  forth  the  person  who  has  the  burden  of  proof  in  a 
proceeding  to  determine  if  a  newsman's  privilege  should  be  granted. 

The  Arkansas  statute  provides  that  in  order  for  a  newsman's  privilege  to  be 
denied,  "it  must  be  shown  that"  one  of  the  circumstances  specified  as  a  grounds 
for  denial  exists.  It  seems  that  this  language  places  the  burden  of  proof  upon  the 
person  seeking  the  information. 

The  Louisiana  statute  has  a  provision  requiring  that  where  a  reporter  or  news 
media  asserts  a  legal  defense  of  good  faith  in  an  action  for  defamation,  and 
where  the  reporter  alleges  to  have  obtained  the  information  at  issue  from  a  con- 
fidential source,  the  privilege  against  disclosure  of  the  source  shall  be  granted, 
but  the  burden  of  proof  shall  be  on  the  reporter  or  news  media  to  sustain  this 
defense. 

As  to  the  three  statutes  providing  for  a  proceeding  to  challenge  the  assertion 
of  the  privilege :  since  the  person  seeking  the  information  must  initiate  the 
proceeding  by  application  to  compel  disclosure,  in  the  absence  of  any  statutory 
provision  regarding  burden  of  proof  the  usual  rule  is  that  the  moving  party  has 
the  burden  of  proof. 

CASE   LAW 

C.  Types  of  Proceedings 

The  court  cases  interpreting  the  state  statutory  provisions  regarding  a  news- 
man's privilege  have  arisen  in  a  number  of  procedural  contexts,  summarized 
as  follows : 

1.  Grand  Jury  Proceedings: 

( a )  Motion  to  quash  subpoena  duces  tecum :  In  re  WBAI-FM,  68  Misc.  2d  355, 
326  N.Y.S.  2d  434  (1971). 

(6)  Motion  of  state's  attorney  to  compel  witness  to  testify  before  grand  jury : 

In  re  Dan,  No.  (Supreme  Ct.,  Wyoming  Cty.  N.Y.,  September  14,  1972)  : 

State  V.  Sheridan,  248  Md.  320,  236  A.2d  18  (1967). 

(c)  Appeal  of  judgment  of  contempt  for  refusal  to  answer  questions:  In  re 
Taylor,  412  Pa.  32.  193  A.2d  181  (1963)  ;  Bridge  v.  New  Jersey,  (Superior  Ct.  of 
N.J..  Appellate  Div.,  September  12,  1972)  ;  Lightman  v.  State,  294  A.2d  149  (Md. 
Spec.  App.  1972),  aff'd  per  curiam.  No.  233  (Md.  App.  October  7,  1972). 

2.  In  preparation  for  trial;  Motion  to  quash  District  Attorney's  subpoena  duces 
tecum  :  People  v.  Wolf,  69  Misc.  2d  256,  329  N.Y.S.  2d  291  (1972) ,  aff'd  per  curiatn, 
■  Misc.  2d ,  333  N.Y.S.  2d  299  (1972). 

3.  Civil  Action  Discovery 

(a)  Rule  37(a)  motion  to  compel  deponent  to  answer  questions:  Application 
of  Cepeda,  233  F.  Supp.  465  (S.D.N.Y.  1964)  ;  Baker  v.  F.  d  F.  Investment,  339 
F.  Supp.  942  (S.D.N.Y.  1972);  Ex  parte  Sparrow,  14  F.R.D.  351  (N.D.  Ala. 
1953). 

(&)  Motion  to  strike  interrogation:  Beecroft  v.  Point  Pleasant  Printing  rf 
Pul).  Co.,  82  N.J.  Super.  269,  197  A.2d  416  (1964)  ;  Delta,  Inc.  v.  Dunn  d  Brad- 
street,  Inc.,  187  F.Supp.  788  (N.D.  Ohio  1960). 

4.  Habeas  Cm-pus  petition  seeking  relief  from  contempt  order  for  failure  to 
answer  questions  at  hearing  on  preliminary  injunction :  Application  of  Howard, 
136  G.A.  2d  816,  289  P.2d  537  (1955) . 

5  Appeal  of  criminal  conviction:  Lipps  v.  State,  Ind ,  21  Ind.  Dec. 

342,  258  N.E.  2d  622  (1970)  ;  Hestand  v.  State,  Ind ,  27  Inc.  Dec.  85, 

273N.E.  2d282  (1971). 
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Burden  of  Proof 

In  two  instances,  tlie  courts  placed  upon  the  newsmen  the  burden  of  proving 
the  privileged  nature  of  a  source  of  information  or  information.  See  Application 
of  Cepeda,  223  F.  Supp.  465  (S.D.N.Y.  1964)  [citing  Tatkin  v.  Supei'ior  Court, 
160  Cal.  App.  2d  745,  753,  326  P.  2d  201,  205-206  (2d  Dist.  1958)  ] :  People  v.  Wolf, 

69  Misc.  2d  256,  329  N.Y.S.  2d  291,  aff'd  per  curiam.  Misc.  2d  ,  333 

X.Y.S.  2d299  (1972). 

VI.  Whethee  an  Informant  May  Invoke  the  PuivrLEGE 

STATUTES 

The  only  state  newsmen's  privilege  statute  which  provides  any  indication  as  to 
whether  the  privilege  conferred  by  the  statute  affords  any  rights  to  the  in- 
formant is  the  Alaska  statute,  which  provides  as  follows : 

"When  a  public  official  or  reporter  claims  the  privilege  conferred  by  §§  150- 
220  of  this  chapter  and  the  public  official  or  reporter  has  not  been  divested  of  the 
privilege  by  an  order  of  the  Supreme  or  Superior  Court,  neither  he  nor  the  news 
organization  with  which  he  was  associated  may  thereafter  be  permitted  to  plead 
or  prove  the  sources  of  information  withheld,  unless  the  informant  consents  in 
writing  or  in  open  court." 

It  is  not  clear  whether  this  statutory  provision  applies  only  to  a  civil  action 
wherein  a  newspaper  or  reporter  pleads  reliance  upon  a  source  of  information 
as  a  defense  to  an  action  in  defamation,  or  whether,  once  the  privilege  has  been 
conferred  upon  a  newsman,  he  is  precluded  from  revealing  the  source  of  his 
information  under  any  circumstances,  unless  the  source  consents  in  writing  or  in 
open  court.  In  either  case  it  is  clear  that,  at  least  in  a  limited  situation,  under 
this  provision  of  the  Alaska  statute,  it  is  the  informant  who  makes  the  decision 
as  to  whether  his  name  may  be  revealed. 

CASE  LAW 

There  have  been  several  cases  where  the  court  stated  that  the  newsmen's 
privilege  runs  only  to  the  newspaper  or  reporter  and  may  be  waived  regardless 
of  the  wishes  of  an  informant. 

Lipps  v.  State.  Ind.  ,  21  Ind.  Dec.  342.  258  N.E.  2d  40  (1970), 

presented  the  issue  directly.  The  wife  of  one  of  two  defendants  in  a  criminal 
case  requested  a  reporter  to  speak  with  her  husband.  During  the  course  of  the 
interview  between  the  reporter  and  the  defendant,  the  defendant  admitted  the 
crime  of  murder.  The  defendant,  on  appeal  of  his  conviction,  argued  that  the 
trial  court  erred  by  allowing  into  evidence,  over  the  defendant's  objections,  the 
reporter's  testimony  as  to  the  interview.  The  appellant  claimed  that  any  state- 
ments made  by  him  to  the  reporter  were  in  confidence,  and  therefore  protected 
imder  the  privilege  statute  from  disclosure. 

In  upholding  the  trial  court,  the  Supreme  Court  of  Indiana  made  clear  that 
"the  statute  creates  the  right  personal  to  the  reporter  which  only  he  may  invoke." 
Since  in  this  case  the  reporter  was  willing  to  testify,  the  court  held  that  the 
defendant  could  not  prevent  the  reporter  from  testifying  by  asserting  a  privilege 

under  the  statute.  The  same  holding  was  reached  in  Hestand  v.  States  ■ • 

Ind.  ,  27  Ind.   Dec.  85,  273  N.E.  2d  282  (1971)    (a  co-defendant  of  Lipps 

appealed  his  conviction). 

In  Beecroft  v.  Point  Pleasant  Print.  &  Pub.  Co.,  82  N.J.  Super.  269,  197  A.  2d 
416  (1964),  the  court  held  that  the  New  Jersey  statute  confers  a  privilege  on  a 
newspaper,  but  not  upon  an  informant  providing  information  to  the  paper  and 
the  privilege  may  be  waived  regardless  of  the  wishes  of  the  informant.  See  also, 
Lightman  v.  State,  294  A.  2d  149,  196,  (Md.  Sp.  App.  1972),  aff'd  per  curiam, 
No.  233  (Md.  App.,  October  7, 1972). 

Two  of  the  cases  examined,  however,  indicate  that  some  courts  believe  that 
the  privilege  may  be  asserted  by  the  informant. 

In  People  v.  Wolf.  69  Misc.  2d  256,  329  N.Y.S.  2d  291 ;  aff'd  Misc.  2d. 

,  333  N.Y.S.  2d  299  (1972),  the  court  found  that  an  inmate  who  partici- 
pated in  the  Tombs  Prison  disturbance  acquiesced  in  the  publication  of  his 
manuscript  in  the  Village  Voice  under  his  by-line.  The  court  ruled  that  this 
defeated  the  newspaper's  argument  that  the  New  York  statute  protected  the  news- 
paper against  forced  disclosure  of  the  manuscript.  This  seems  to  infer  that  the 
court  believes  that  an  informant  can  waive  the  newsman's  privilege. 

In  a  recent  New  York  case.  In  re  Dan,  No.  (Supreme  Ct..  Wyoming 

Cty.,  September  14.  1972),  the  court  made  the  following  statement: 


282 

"The  interpretation  of  the  statute  urged  by  the  witnesses  would  mean  that  the 
news  gatherers'  exemption  to  testify  would  be  much  broader  than  any  other 
privilege  granted  by  New  York  State  statute  since  the  newsman  would  be  the 
sole  judge  of  when  and  as  to  what  he  would  testify.  Privileged  communications 
whether  they  be  by  doctor-dentist-nurse-patient-lawyer-psychologist-social  work- 
er-client, husband-wife,  clergyman-penitent,  have  the  element  of  confidentiality 
between  the  person  holding  the  privilege  and  the  person  to  whom  confidential 
communication  has  been  made,  which  can  be  waived  by  the  holder  of  the 
privilege."  Memorandum  opinion  at  56. 

This  language  seems  to  indicate  that  the  court  views  the  informant  as  at  least 
a  partial  holder  of  the  privilege,  with  the  right  to  waive  the  privilege  and  thereby 
defeat  the  newsman's  right  to  assert  the  newsman's  privilege. 

VII.  Rule  of  Construction  of  Newsmen  Privilege  Statutes 

The  case  law  is  not  uniform  as  to  whether  a  rule  of  strict  or  liberal  con- 
struction should  be  applied  in  the  interpretation  of  newsmen's  privilege  statutes. 
Some  of  the  courts  have  ruled  in  favor  of  a  strict  statutory  construction  of  a 
newsman's  privilege  statute,  either  on  the  basis  that  the  recognition  of  a  privilege 
is  in  derogation  of  common  law,  or  on  the  basis  that  the  privilege  constitutes  an 
exception  to  the  general  liability  of  all  persons  to  testify  to  all  matters.  See 
Application  of  Cepeda,  233  F.Supp.  465    ( S.D.N. Y.  1964);  People  v.   Wolf,  69 

Misc.2d  256,  329  N.Y.S.2d  291,  aff'd  per  curiam,  Misc.2d ,  333  N.Y.S.2d 

299  (1972)  ;  Beecroft  v.  Point  Pleasant  Print,  d  Pub.  Co.,  82  N.J.  Super.  269, 
197  A.2d  416  (1964).  Lightman  v.  State,  294,  A.2d  149  (Md.  Sp.  App.  1972),  aff'd 
per  curiam,  No.  233  (Md.  App.  October  7, 1972). 

Other  courts  have  adopted  a  more  liberal  attitude  in  favor  of  the  news  media. 
For  example,  the  Supreme  Court  of  Pennsylvania  ruled  that  the  Pennsylvania 
statute  must  be  liberally  construed  in  favor  of  the  newspaper  and  the  news 
media : 

"The  Act  must  therefore,  we  repeat,  be  liberally  and  broadly  construed  in 
order  to  carry  out  the  clear  objective  and  intent  of  the  Legislature  which  has 
placed  the  gathering  and  the  protection  of  the  source  of  news  as  of  greater 
importance  to  the  public  interest  and  of  more  value  to  the  public  welfare  than 
the  disclosure  of  the  alleged  crime  or  the  alleged  criminal."  In  re  Taylor,  412 
Pa.  32,  198  A.2d  181.  185-86  (1963) 

The  New  York  newsmen's  privilege  statute  comprises  one  section  of  the  New 
York  CivU  Rights  Law.  A  New  York  court,  in  ruling  upon  a  newsman's  privilege 
case,  has  stated  that  "Liberal  interpretation  of  pertinent  statutes  might  well  be 
deemed  desirable  in  passing  ui)on  the  issues  of  protection  of  civil  rights."  In  re 
WBAI-FM,  68  Misc.  2d  355,  326  N.Y.S.  2d  434  (1971) 

Appendix 

state  newsman's  privilege  statutes  as  of  NOVEMBER  10,  1972 

Arkansas 
ark.  stat.  ann.  §  43-917  (1964) 

43-917.  Newspaper  or  radio  privilege. — Before  any  editor,  reporter,  or  othel 
writer  for  any  newspaper  or  periodical,  or  radio  station,  or  publisher  of  any  news 
paper  or  periodical  or  manager  or  owner  of  any  radio  station,  shall  be  required  to 
disclose  to  any  Grand  Jury  or  to  any  other  authority,  the  source  of  information 
used  as  the  basis  for  any  article  he  may  have  written,  published  or  broadcast,  it 
must  be  .shown  that  such  article  was  written,  published  or  broadcast  in  bad  faith, 
with  malice,  and  not  in  the  interest  of  the  public  welfare.  [Int.  Meas.  1936,  No.  3, 
§  15,  Act  1937,  p.  1384;  Pope's  Dig.,  §  3828;  Acts  1949,  No.  254,  §  1,  p.  761.] 

Alabama 

ala.  code  recompiled,  tit.  7,  §  370  (1960) 

§  370.  Newspaper,  radio  and  television  employees. — No  person  engaged  in, 
connected  with,  or  employed  on  any  newspaper  (or  radio  broadcasting  station  or 
television  station)  while  engaged  in  a  news  gathering  capacity  shall  be  compelled 
to  disclose,  in  any  legal  proceeding  or  trial,  before  any  court  or  before  a  grand 
jury  of  any  court,  or  before  the  presiding  officer  of  any  tribunal  or  his  agent 
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or  agents,  or  before  any  committee  of  the  legislature,  or  elsewhere,  the  sources 
of  any  information  procured  or  obtained  by  him  and  published  in  the  newspaper 
(or  broadcast  by  any  broadcasting  station  or  televised  by  any  television  station) 
on  which  he  is  engaged,  connected  with,  or  employed.  (1935,  p.  649;  1949,  p.  548, 
effective  Aug.  9,1949.) 

Alaska 

alaska  stat.  §  09.25.150-220   (1967,  1970  cum.  supp.) 

Sec.  09.25.150.  Claiming  of  privilege  by  public  official  or  reporter.  Except  as 
provided  in  §§  150-220  of  this  chapter,  no  public  official  or  reporter  may  be  com- 
pelled to  disclose  the  source  of  information  procured  or  obtained  by  him  while 
acting  in  the  course  of  his  duties  as  a  public  official  or  reporter.  ( §  1  ch  115  SLA 
1967) 

Sec.  09.25.160.  Challenge  of  privilege,  (a)  When  a  public  official  or  reporter 
claims  the  i^rivilege  in  a  cause  being  heard  before  the  supreme  court  or  a  su- 
perior court  of  this  .state,  a  pei'son  who  has  the  right  to  question  him  in  that 
proc-eeding,  oi-  the  court  on  its  own  motion,  may  challenge  the  claim  of  privilege. 
The  court  shall  make  or  cause  to  be  made  whatever  inquiry  the  court  thinks 
necessary  to  a  detei'mination  of  the  issue.  TOie  inquiry  may  be  made  instanter  by 
way  of  questions  put  to  the  witness  claiming  the  privilege  and  a  decision  then 
rendered,  or  the  court  may  require  the  presence  of  other  witnesses  or  documen- 
tary showing  or  may  order  a  special  hearing  for  the  determination  of  the  issue 
of  privilege. 

(b)  The  court  may  deny  the  privilege  and  may  order  the  public  official  or  the 
reporter  to  testify,  imposing  whatever  limits  upon  the  testimony  and  upon  the 
right  of  crossexamination  of  the  witness  as  may  be  in  the  public  interest  or  in 
the  interest  of  a  fair  trial,  if  it  finds  the  wltliholding  of  the  testimony  would : 

(1)  result  in  a  miscarriage  of  justice  or  the  denial  of  a  fair  trial  to  those  who 
challenge  the  privilege  ;  or 

(2)  be  contrary  to  the  public  interest.  ( §  1  ch  115  SLA  19o7) 

Sec.  09.25.170.  Order  divesting  public  official  or  reporter  of  the  privilege,  (a) 
This  section  is  applicable  to  a  hearing  held  under  the  laws  of  this  state  : 

(1)  l)efore  a  court  other  than  the  supreme  or  a  superior  court ; 

(2)  before  a  court  commissioner,  referee,  or  other  court  appointee ; 

§  00.25.170  Alaska  Stat. 

(3)  in  the  course  of  legislative  proceedings  or  before  a  commission,  agency  or 
committee  created  by  the  legislature ; 

(4^  before  an  agency  or  rej>resentative  of  an  agency  of  the  state,  borough,  city 
or  other  municipal  corporation,  or  other  body  :  or 
(5)  before  any  other  fontm  of  this  state. 

(b)  If,  in  a  hearing,  a  public  official  or  a  reporter  should  refuse  to  divulge  the 
source  of  his  information,  the  agency  body,  person,  official,  or  party  seeking  the 
information  may  apply  to  the  superior  court  for  on  order  divesting  the  official 
or  reporter  of  the  privilege.  When  the  issue  is  raised  before  the  supreme  or  a 
superior  court,  the  application  must  be  made  to  that  court. 

(c)  Application  for  an  order  shall  be  made  by  verified  petition  setting  out 
the  reasons  why  the  disclosure  is  essential  to  the  administration  of  justice,  a 
fair  trial  in  the  instant  proceeding,  or  the  protection  of  the  public  interest.  T^pon 
application,  the  court  shall  determine  the  notice  to  be  civen  to  the  public  official 
or  reporter  and  fix  the  time  and  place  of  hearing.  The  court  shaH  make  or  cause 
to  be  made  whatever  inquiry  the  court  thinks  necessary  and  make  a  determina- 
tion of  the  issue  as  provided  for  in  §  160  of  this  chapter,  (§  1  ch  115  SiLA  1967) 

Sec.  0O.25.1R0.  Order  subject  to  review.  An  order  of  the  superior  court  entered 
undpr  f;-5  150-220  of  this  chapter  shall  be  subject  to  review  by  the  supreme  court, 
by  apppal  or  by  certiorari,  as  the  rules  of  that  court  may  provide.  During  the 
pendpncv  of  the  appeal,  the  privilege  shall  remain  in  full  force  and  effect.  ( §  1 
ch  115  SLA  1967) 

Sec.  09.25.190.  Extent  of  privilege.  When  a  public  official  or  reporter  claims 
the  privilege  conferred  by  §§  150-220  of  this  chapter  and  the  piiblic  official  or 
reporter  has  not  been  divested  of  the  privilege  by  order  of  the  supreme  or  superior 
court,  neither  he  nor  the  news  organization  with  which  he  was  associated  may 
thereafter  be  permitted  to  plead  or  prove  the  sources  of  information  -u-ithheld, 
unless  the  informant  consents  in  writing  or  in  open  court.  (§  1  ch  115  SLA  1967) 
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§  09.25.200     Alaska  Stat. 

Sec.  09.25.200.  Application  of  privilege  in  other  courts.  Sections  150-220  of 
this  chapter  also  apply  to  proceedings  held  under  the  laws  of  the  United  States 
of  any  other  state  where  the  law  of  this  state  is  being  applied.  ( §  1  ch  115  SLA 
1967) 

Sec.  09.25.210.  Sections  150-220  of  this  chapter  do  not  abridge  other  pri\'ileges. 
Sections  150-220  of  this  chapter  may  not  be  construed  to  abridge  any  of  the 
privileges  recognized  under  the  laws  of  this  state,  whether  at  common  law  or 
by  statute.  ( §  1  ch  115  SLA  1967) 

Sec.  09.25.220.  Definitions.  In  this  chapter,  unless  the  context  otherwise 
requires, 

(1)  "privilege"  means  the  conditional  privilege  granted  to  public  officials  and 
reporters  to  refuse  to  testify  as  to  a  source  of  information  ; 

(2)  "public  official"  means  a  person  elected  to  a  public  office  created  by  the 
constitution  or  laws  of  this  state,  whether  executive,  legislative  or  judicial  and 
who  was  holding  that  office  at  the  time  of  the  communication  for  which  privi- 
lege is  claimed ; 

(3)  "reporter"  means  a  person  regularly  engaged  in  the  business  of  collecting 
or  writing  news  for  publication,  or  presentation  to  the  public,  through  a  news 
organization ;  it  includes  persons  who  were  reporters  at  the  time  of  the  com- 
munication, though  not  at  the  time  of  the  claim  of  privilege  ; 

(4)  "news  organization"  means 

(A)  an  individual,  partnership,  corporation  or  other  association  regularly 
engaged  in  the  business  of 

(i)  publishing  a  newspaper  or  other  periodical  which  reports  news  events, 
is  issued  at  regular  intervals  and  has  a  genei-al  circulation  ; 

(ii)  providing  newsreel  or  other  motion  picture  news  for  public  show- 
ing; or 

(iii)  broadcasting  news  to  the  public  by  wire,  radio,  television  or  facsimile, 

§  09.25.220    Alaska  Stat. 

(B)  a  press  association  or  other  association  in  individuals,  partnerships,  cor- 
porations, or  other  associations  described  in  (4)(A)-(i),  (ii),  or  (iii)  of  this 
section  engaged  in  gathering  news  and  disseminating  it  to  its  members  for  pub- 
lication, (§lch  115  1967) 

ARIZONA 
ARIZ.  REV.  STAT.  ANN.  §  12-2237    (1969  SUPP.) 

§  12-2237,  Reporter  and  informant 

A  person  engaged  in  newspaper,  radio,  television  or  reportorial  work,  or  con- 
nected with  or  employed  by  a  newspaper,  radio  or  television  station,  shall  not 
be  compelled  to  testify  or  disclose  in  a  legal  proceeding  or  trial  or  any  proceeding 
whatever,  or  before  any  jury,  inquisitorial  body  or  commission,  or  before  a  com- 
mittee of  the  legislature,  or  elsewhere,  the  source  of  information  procured  or 
obtained  by  him  for  publication  in  a  newspaper  or  for  broadcasting  over  a 
radio  or  television  station  veith  which  he  was  associated  or  by  which  he  is  em- 
ployed. As  amended  Laws  1960,  ch  116  §  1. 

California 

cal.  evid.  code  ann.  §  1070  (west  supp.  1971) 

§  1070.  Newsman's  refusal  to  dsclose  news  source 

A  publisher,  editor,  reporter,  or  other  person  connected  with  or  employed 
upon  a  newspaper,  or  by  a  press  association  or  wire  service,  or  any  person  who 
has  been  so  connected  or  employed,  cannot  be  adjudged  in  contempt  by  a  court, 
the  Legislature,  or  any  administrative  body,  for  refusing  to  disclose  the  source 
of  any  information  procured  while  so  connected  or  employed  for  publication 
and  published  in  a  newspaper. 

Nor  can  a  radio  or  television  news  reporter  or  other  person  connected  with  or 
employed  by  a  radio  or  television  station  or  any  person  who  has  been  so  con- 
nected or  so  employed  be  so  adjudged  in  contempt  for  refusing  to  disclose  the 
source  of  any  information  procured  while  so  connected  or  employed  for  and 
used  for  news  or  news  commentary  purposes  on  radio  or  television.  (Amended  by 
Stats.  1971,  ch.  1717,  §1) 
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Illinois 
Public  Act  77-1623,  Sept.  23,  1971 

Section  1.  [S.H.A.  eh.  51,  §  111] 

Xo  court  may  compel  any  person  to  disclose  the  source  of  any  information 
obtained  by  a  reporter  during  the  course  of  his  employment  except  as  provided 
in  this  Act.  The  privilege  conferred  by  this  Act  is  not  available  in  any  libel  or 
slander  action  in  which  a  reporter  or  news  medium  is  a  party  defendant. 

Sec.  2.  [S.H.A.  ch.  51,  §  112] 

As  used  in  this  Act : 

a.  "reporter"  means  any  person  regularly  engaged  in  the  business  of  collecting, 
writing  or  editing  news  for  publication  through  a  news  medium ;  and  includes 
any  person  who  was  a  reporter  at  the  time  the  information  sought  was  procured 
or  obtained. 

b.  "news  medium"  means  any  newspaper  or  other  periodical  issued  at  regular 
intervals  and  having  a  paid  general  circulation :  a  news  service ;  a  I'adio  station  ; 
a  television  station ;  a  community  antenna  television  service ;  and,  any  person 
or  corijoration  engaged  in  the  making  of  news  reels  or  other  motion  picture 
news  for  public  showing. 

c.  "source"  means  the  person  or  means  from  or  through  which  the  news  or 
information  was  obtained. 

sec.  3.  [S.H.A.  ch.  51,  §  113] 

In  any  case  where  a  person  claims  the  privilege  conferred  by  this  Act,  the 
person  or  party,  body  or  officer,  seeking  the  information  so  privileged,  may  apply 
in  writing  to  the  circuit  court  serving  the  county  where  the  hearing,  action  or 
proceeding  in  which  the  information  is  sought  for  an  order  divesting  the  person 
named  therein  of  such  privilege  and  ordering  him  to  disclose  his  source  of  the 
information. 

Sec.  4.  [S.H.A.  ch.  51,  §  114] 

The  application  provided  in  Section  3  of  this  Act  ^  shall  allege :  the  name  of 
the  reporter  and  of  the  news  medium  with  which  he  was  connected  at  the  time 
the  information  sought  was  obtained ;  the  specific  information  sought  and  its 
relevancy  to  the  proceedings ;  and,  a  specific  public  interest  which  would  be 
adversely  affected  if  the  factual  information  sought  were  not  disclosed. 

Sec.  5.  [S.H.A.  ch.  51,  §  115] 

All  proceedings  in  connection  with  obtaining  an  addition  upon  the  applica- 
tion not  otherwise  provided  in  this  Act  shall  be  governed  by  the  Civil  Practice 
Act." 

Sec.  6.  [S.H.A.  ch.  51,  §  116] 

In  granting  or  denying  divestiture  of  the  privilege  provided  in  this  Act 
the  court  shall  have  due  regard  to  the  nature  of  the  proceedings,  the  merits 
of  the  claim  or  defense,  the  adequacy  of  the  source,  and  the  possibility  of 
establishing  by  other  means  that  which  it  is  alleged  the  source  requested  will 
tend  to  prove. 

Sec.  7  [S.H.A.  ch.  51  §117] 

An  order  granting  divestiture  of  the  privilege  provided  in  this  Act  shall 
be  granted  only  if  the  Court,  after  hearing  the  parties,  shall  find  : 

(a)  that  the  information  sought  does  not  concern  matters,  or  details  in  any 
proceeding,  required  to  be  kept  secret  under  the  laws  of  this  State  or  of  the 
Federal  government ;  and 

(b)  that  all  other  available  sources  of  information  have  been  exhausted  and 
disclosure  of  the  information  sought  is  essential  to  the  protection  of  the  public 
interest  involved. 

If  the  court  enters  an  order  divesting  the  person  of  the  privilege  granted  in 
this  Act  it  shall  also  order  the  person  to  disclose  the  information  it  has  deter- 
mined should  be  disclosed. 

Sec.  8.  [S.H.A.  ch.  51,  §  118] 

An  order  entered  under  this  Act  is  appealable  the  same  as  a  comparable  order 
in  a  civil  case  under  Supreme  Court  Rules  and  is  subject  to  being  stayed.  In 


1  Chapter  51,  §  113. 

-  Chapter  110,  §  1  et  seq. 
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case  of  an  appeal  the  privilege  conferred  by  this  Act  remains  in  full  force  and 
effect  during  the  pendency  of  such  appeal. 

Sec.  9.  [S.H.A.  ch.  51,  §119] 

A  person  refusing  to  testify  or  otherwise  comply  with  the  order  to  disclose 
the  source  of  the  information  as  specified  in  such  order,  after  such  order  becomes 
final,  may  be  adjudged  in  contempt  of  court  and  punished  accordingly. 

Indiana 

ind.  ann.  stat.  §  2-1733    (1968) 

2-1738.  Newspapers,  Television  and  Radio  Station. 

Any  person  connected  with  a  weekly,  semiweekly,  triweekly  or  daily  news- 
paper that  conforms  to  postal  regulations,  which  shall  have  been  published  for 
five  consecutive  years  in  the  same  city  or  town  and  which  has  a  paid  circulation 
of  two  i)er  cent  [2%]  of  the  population  of  the  county  in  which  it  is  published, 
or  a  recognized  press  association,  as  a  bone  fide  owner,  editorial  or  reportorial 
employee,  who  receives  his  or  her  principal  income  from  legitimate  gathering, 
writing,  editing  and  interpretation  of  news,  and  any  person  connected  with  a 
commercially  licensed  radio  or  television  station  as  owner,  official,  or  as  an 
editorial  or  reportorial  employee  who  receives  his  or  her  principal  income  from 
legitimate  gathering,  writing,  editing,  interpreting,  announcing  or  broadcasting 
of  news,  shall  not  be  compelled  to  disclose  in  any  legal  proceedings  or  elsewhere 
the  source  of  any  information  procured  or  obtained  in  the  course  of  his  employ- 
ment or  representation  of  such  newspaper,  press  association,  radio  station  or 
television  station,  whether  published  or  not  published  in  the  newspaper  or  by 
the  press  association  or  broadcast  or  not  broadcast  by  the  radio  station  or  tele- 
vision station  bv  which  he  is  employed.  [Acts  1941,  ch.  44,  §  1,  p.  128 ;  1949,  ch. 
201,  §  1,  p.  673.] 

Kentucky 

ky.  rev.  stat.   §  421.100    (1969) 

421.100.  Newspaper,  radio  or  television  broadcasting  station  personnel  need 
not  disclose  source  of  information.^ — No  person  shall  be  compelled  to  disclose  in 
any  legal  proceeding  or  trial  before  any  court  or  before  any  grand  or  petit  jury,  or 
before  the  presiding  oflScer  of  any  tribunal,  or  his  agent  or  agents,  or  before  the 
general  assembly,  or  any  committee  thereof,  or  before  any  city  or  county  legisla- 
tive body,  or  any  committee  thereof,  or  elsewhere,  the  source  of  any  information 
procured  or  obtained  by  him,  and  published  in  a  newspaper  or  by  a  radio  or 
television  broadcasting  station  by  which  he  is  engaged  or  employed  or  with 
which  he  is  connected.   (1649d-l;  amed.  Acts  1952,  ch.  121. 

Louisiana 

la.  eev.  stat.  §45:1451-54    (1970  cum.  supp.) 

§  1451.  Definitions 

"Reporter"  shall  mean  any  ijerson  regularly  engaged  in  the  business  of  collect- 
ing, writing  or  editing  news  for  publication  through  a  news  media.  The  term 
reporter  shall  include  all  persons  who  were  previously  connected  with  any  news 
media  as  aforesaid  as  to  the  information  obtained  while  so  connected. 

"News  Media"  shall  include 

(a)  Any  newspaper  or  other  periodical  issued  at  regular  intervals  and  having 
a  paid  general  circulation  ; 

(b)  Press  associations; 

(c)  Wire  service; 

(d)  Radio; 

(e)  Television;  and 

(f)  Persons  or  corporations  engaged  in  the  making  of  news  reels  or  other 
motion  picture  news  for  public  showing.   Acts   1964,  No.  211,   §  1. 

§  1452.  Conditional  privilege  from  compulsory  disclosure  of  informant  or  source 

Except  as  hereinafter  provided,  no  reporter  shall  be  compelled  to  disclose  in 

any  axiministrative,  judicial  or  legislative  proceedings  or  anywhere  else   the 
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identity  of  any  informant  of  any  source  of  information  obtained  by  him  from 
anotlier  person  while  acting  as  a  reporter.  Acts  1964,  No.  211,  §  2. 

§  1453.  Revocation  of  privilege ;  procedure 

In  any  case  where  the  reporter  claims  the  privilege  conferred  by  the  Part,  the 
persons  or  parties  seeking  the  information  may  apply  to  the  district  court  of 
the  parish  in  which  the  reporter  resides  for  an  order  to  revoke  the  privilege.  In 
the  event  the  reporter  does  not  reside  within  the  state,  the  application  shall  be 
made  to  the  district  court  of  the  parish  where  the  hearing,  action  or  proceed- 
ing in  which  the  information  is  sought  is  pending.  The  application  for  such  an 
order  shall  set  forth  in  writing  the  reason  why  the  disclosure  is  essential  to  the 
protection  of  the  public  interest  and  service  of  such  application  shall  be  made 
upon  the  reporter.  The  order  shall  be  granted  only  when  the  court,  after  hear- 
ing the  parties,  shall  find  that  the  disclosure  is  essential  to  the  public  interest. 
Any  such  order  shall  be  appealable  under  Article  2083  of  the  Louisiana  Code  of 
Civil  Procedure.  In  case  of  any  such  appeal,  the  privilege  set  forth  in  U.S.  45  :1452 
shall  remain  in  full  force  and  effect  during  pendency  of  such  appeal.  Acts  1964, 
No.  211,  §  3. 
§  1454.  Defamation  ;  burden  of  proof 

If  the  privilege  granted  herein  is  claimed  and  if,  in  a  suit  for  damages  for 
defamation,  a  legal  defense  of  good  faith  has  been  asserted  by  a  reporter  or 
by  a  news  media  with  respect  to  an  issue  upon  which  the  reporter  alleges  to 
have  obtained  information  from  a  confidential  source,  the  burden  of  proof  shall 
be  on  the  reporter  or  news  media  to  sustain  this  defense.  Acts  1964,  No.  211,  §  4, 

Martland 

md.  ann.  code  art.  35,  §2,    (1071) 

2.  Employees  on  newspapers  or  for  radio  or  television  stations  cannot  be  com- 
pelled to  disclose  source  of  news  or  information. 

No  person  engaged  in,  connected  with  or  employed  on  a  newspaper  or  journal 
or  for  any  radio  or  television  station  shall  be  compelled  to  disclose,  in  any  legal 
proceeding  or  trial  or  before  any  committee  of  the  legislature  or  elsewhere,  the 
source  of  any  news  or  information  procured  or  obtained  by  him  for  and  published 
in  the  newspaper  or  disseminated  by  the  radio  or  television  station  on  and  in 
which  he  is  engaged,  connected  with  or  employed.  (An.  Code,  1951,  §  2  ;  1939,  §  2  ; 
1924,  §2;  1912,  §2;  1904,  §2;  1896,  ch.  249;  1949,  ch.  614.) 

Michigan 

MICH.    STAT.    ANN.    §28.945(1)      (1954)      (CH.    287 CODE    OF    CRIMINAL   PROCEDURE) 

§28.945(1)  Same;  confidential  and  privileged  communications.  Sec.  5a.  In 
any  inquiry  authorized  by  this  act  communications  between  reporters  of  news- 
papers or  other  publications  and  their  informant  are  hereby  declared  to  be  priv- 
ileged and  confidential.  Any  communications  between  attorneys  and  their 
clients,  between  clergymen  and  the  members  of  their  respective  churches,  and 
between  physicians  and  their  patients  are  hereby  declared  to  be  privileged  and 
confidential  when  such  communications  were  necessary  to  enable  such  attor- 
neys, clergvmen,  or  physicians  to  serve  as  such  attorney,  clergyman,  or  physician. 
(C.  L. '48.  §  767.5a.) 

Montana 

mont.  rev.  codes  ann.  tit.  93,  ch.  601-2    (1964) 

93-601-2.  Disclosure  of  source  of  information— when  not  required.  No  persons 
engaged  in  the  work  of,  or  connected  with  or  employed  by  any  newspaper  or  any 
press  association,  or  any  radio  broadcasting  station,  or  any  television  station  for 
the  purpose  of  gathering,  procuring,  compiling,  editing,  disseminating,  publishing, 
broadcasting  or  televising  news  shall  be  required  to  disclose  the  source  of  any 
information  procured  or  obtained  by  such  person  in  the  course  of  his  employment, 
in  any  legal  proceeding,  trial  or  investigation  before  any  court,  grand  jury  or 
petit  jury,  or  any  oflScer  thereof,  before  the  presiding  oflicer  of  any  tribunal,  or 
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his  agent  or  agents,  or  before  any  commission,  department,  division  or  bureau  of 
the  state,  or  before  any  county  or  municipal  body,  officer  or  committee  thereof. 

Nevada 

nev.  rev.  stat.  §49.275,  49.385,  49.395    (1971) 

49.275  Privilege  for  news  media.  No  reporter  or  editorial  employee  of  any 
newspaper,  periodical,  press  association  or  radio  or  television  station  may  be  re- 
quired to  disclose  the  source  of  any  information  procured  or  obtained  by  such 
person,  in  any  legal  proceedings,  trial  or  investigation  : 

1.  Before  any  court,  grand  .iury,  coroner's  inquest,  jury  or  any  officer  thereof. 

2.  Before  the  legislature  or  any  committee  thereof. 

3.  Before  any  department,  agency  or  commission  of  the  state. 

4.  Before  any  local  governing  body  or  committee  thereof,  or  any  officer  of  a 
local  government. 

(Added  to  NRS  by  1971,  786) 

49.385  Waiver  of  privilege  by  voluntary  disclosure. 

1.  A  person  upon  whom  these  rules  confer  a  privilege  against  disclosure  of  a 
confidential  matter  waives  the  privilege  if  he  or  his  predecessor  while  holder  of 
the  privilege  voluntarily  discloses  or  consents  to  disclosure  of  any  significant  part 
of  the  matter. 

2.  This  section  does  not  apply  if  the  disclosure  is  itself  a  privileged  communi- 
cation. 

(Added  to  NRS  by  1971,  787) 

49.395  Privileged  matter  disclosed  under  compulsion  or  without  opportunity 
to  claim  privilege.  Evidence  of  a  statement  or  other  disclosure  of  privileged 
matter  is  inadmissible  against  the  holder  of  the  privilege  if  the  disclosure  was : 

1.  Compelled  erroneously  ;  or 

2.  Made  without  opportunity  to  claim  the  privilege. 
(Added  to  NRS  by  1971,  787) 

New   Jersey 

n.j.  stat.  ann.  tit.  2a,  ch.  s4a,  §  21,  29    (supp.   19g9) 

2A  :84A-21.  Newspaperman's  privilege 

Rule  27. 

Subject  to  Rule  37,^  a  person  engaged  on,  connected  with,  or  employed  by, 
a  newspaper  has  a  privilege  to  refuse  to  disclose  the  source,  author,  means, 
agency  or  person  from  or  through  whom  any  information  published  in  such 
newspaper  was  procured,  obtained,  supplied,  furnished,  or  delivered.  L.  1960,  c. 
52.  p.  458,  §21. 

2A :  84A-29.  Waiver  of  privilege  by  contract  or  previous  disclosure ;  limitations 
Rule  37. — A  person  waives  his  right  or  privilege  to  refuse  to  disclose  or  to  pre- 
vent another  from  disclosing  a  specified  matter  if  he  or  any  other  person  while 
the  holder  thereof  has  (a)  contracted  with  anyone  not  to  claim  the  right  or 
privilege  or,  (b)  without  coercion  and  with  knowledge  of  his  right  or  privilege, 
made  disclosure  of  any  part  of  the  privileged  matter  or  consented  to  such  a 
disclosure  made  by  anyone. 

A  disclosure  which  is  itself  privileged  or  otherwise  protected  by  the  common 
law,  statutes  or  rules  of  court  of  this  State,  or  by  lawful  contract,  shall  not  con- 
stitute a  waiver  under  this  section.  The  failure  of  a  witness  to  claim  a  right  or 
privilege  with  respect  to  1  question  shall  not  operate  as  a  waiver  with  respect 
to  any  other  question.  L.  1960,  c.  52,  p.  459.  §  29. 

New  Mexico 

n.m.  stat.  ann.  §  20-1-12.1  (1953,  1967  rev.) 

20-1-12.1.  Privileged  communication — Reporters. — A.  It  is  hereby  declared  to 
be  the  public  policy  of  New  Mexico  that  no  reporter  shall  be  required  to  disclose 
before  any  proceeding  or  by  any  authority  the  source  of  information  procured  by 


1  Section  2 A  :  S4A-29. 
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him  in  the  course  of  his  employment  as  a  reporter  for  a  news  media  unless  dis- 
closure be  essential  to  prevent  injustice.  In  granting  or  denying  a  testimonial 
privilege  under  this  act  [section],  the  court  shall  have  due  regard  to  the  na- 
ture of  the  proceeding,  the  merits  of  the  claim  or  defense,  the  adequacy  of  the 
remedy  otherwise  available,  the  relevancy  of  the  source,  and  the  possibility  of 
establishing  by  other  means  that  which  the  source  is  offered  as  tending  to  prove. 
An  order  compelling  disclosure  shall  be  appealable,  and  subject  to  stay. 

B.  As  used  in  this  section : 

(1)  "reporter"  means  any  person  regularly  engaged  in  the  business  of  collect- 
ing, writing  or  editing  news  for  publication  through  a  news  media,  and  includes 
any  person  who  was  a  reporter  at  the  time  the  information  was  obtained  but  is 
no  longer  acting  as  a  reporter ;  and 

(2)  "news  media"  means  any  newspaper  or  other  periodical  issued  at  regular 
intervals  and  having  a  paid  general  circulation;  a  press  association;  a  wire 
service  ;  a  radio  station  or  a  television  station. 

C.  Anv  reporter  may  waive  the  privilege  granted  in  this  section. 
(Lawsl967,  ch.  168,  §1.) 

New  York 

N.Y.     CIV.    RIGHTS    LAW     §  79-h     (M'KINNEY     1970) 

§  79-h.  Special  provisions  relating  to  persons  employed  by,  or  connected  with, 
news  media. —  (a)  Definitions.  As  used  in  this  section,  the  following  definitions 
shall  apply : 

(1)  "Newspaper"  shall  mean  a  paper  that  is  printed  and  distributed  ordinarily 
not  less  frequently  than  once  a  week,  and  has  done  so  for  at  least  one  year,  and 
that  contains  news,  articles  of  opinion  (as  editorials),  features,  advertising,  or 
other  matter  regarded  as  of  current  interest,  has  a  paid  circulation  and  has 
been  entered  at  United  States  post-office  as  second-class  matter. 

(2)  "Magazine"  shall  mean  a  publication  containing  news  which  is  pub- 
lished and  distributed  periodically,  and  has  done  so  for  at  least  one  year,  has  a 
paid  circulation  and  has  been  entered  at  a  United  States  post-office  as  second- 
class  matter. 

(3)  "News  agency"  shall  mean  a  commercial  organization  that  collectes  and 
supplies  news  to  subscribing  newspapers,  magazines,  periodicals  and  news  broad- 
casters. 

(4)  "Press  association"  shall  mean  an  association  of  newspapers  and/or 
magazines  formed  to  gather  and  distribute  news  to  its  members. 

(5)  "Wire  service"  shall  mean  a  news  agency  that  sends  out  syndicated  news 
copy  by  wire  to  subscribing  newspapers,  magazines,  periodicals  or  news  broad- 
casters. 

(6)  "Professional  journalist"  shall  mean  one  who,  for  gain  or  livelihood,  is 
engaged  in  gathering,  preparing  or  editing  of  news  for  a  newspaper,  magazine, 
news  agency,  press  association  or  wire  service. 

(7)  "Newscaster"  shall  mean  a  person  who,  for  gain  or  livelihood,  is  engaged 
in  analyzing,  commenting  on  or  broadcasting,  news  by  radio  or  television  trans- 
mission. 

(S)  "News"  shall  mean  written,  oral  or  pictorial  information  or  communica- 
tion concerning  local,  national  or  worldwide  events  or  other  matters  of  public 
concern  or  public  interest  or  affecting  the  public  welfare. 

§  79-h.     N.Y.  Civ.  Rights  Law 

(b)  Exemption  of  professional  journalists  and  newscasters  from  contempt. 

Notwithstanding  the  provisions  of  any  general  or  specific  law  to  the  contrary, 
no  professional  journalist  or  newscaster  employed  or  otherwise  associated  with 
any  newspaper,  magazine,  news  agency,  press  association,  wire  service,  radio  or 
television  transmission  station  or  network,  shall  be  adjudged  in  contempt  by 
any  court,  the  legislature  or  other  body  having  contempt  powers,  for  refusing  or 
failing  to  disclose  any  news  or  the  source  of  any  such  news  coming  into  his 
■possession  in  the  course  of  gathering  or  obtaining  news  for  publication  or  to 
be  published  in  a  newspaper,  magazine,  or  for  broadcast  by  a  radio  or  television 
transmission  station  or  network,  by  which  he  is  professionally  employed  or 
otherwise  associated  in  a  news  gathering  capacity. 

Added  L.  1970.  c.  61.5,  eff.  May  12. 1970. 
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Ohio 
ohio  eev.  code  ann.  §  2739.12  (1953) 

§  2739.12  Newspaper  reporters  not  required  to  reveal  source  of  information. 

No  person  engaged  in  the  work  of,  or  connected  with,  or  employed  by  any  news- 
paper or  any  press  association  for  the  purpose  of  gathering,  procuring,  compiling, 
editing,  disseminating,  or  publishing  news  shall  be  required  to  disclose  the  source 
of  any  information  procured  or  obtained  by  such  person  in  the  course  of  his 
employment,  in  any  legal  proceeding,  trial,  or  investigation  before  any  court, 
grand  jury,  petit  jury,  or  any  officer  thereof,  before  the  presiding  officer  of  any 
tribunal,  or  his  agent,  or  before  any  commission,  department,  division,  or  bureau 
of  this  state,  or  before  any  county  or  municipal  body,  officer  or  committee 
thereof. 

( GC  §  6319-2a ;  119  v  286,  §  1.  EfE  10-1-53) 

Pennsylvania 
pa.  stat.  ann.  tit.  28,  330  (1969,  1970  cum.  supp.) 
§  330.  Confidential  communications  to  news  reporters 

(a)  No  person,  engaged  on,  connected  with,  or  employed  by  any  newspaper  of 
general  circulation  as  defined  by  the  laws  of  this  Commonwealth,  or  any  press 
association  or  any  radio  or  television  station,  or  any  magazine  of  general  circula- 
tion, for  the  purpose  of  gathering,  procuring,  compiling,  editing  or  publishing 
news,  shall  be  required  to  disclose  the  source  of  any  information  procured  or 
obtained  by  such  person,  in  any  legal  proceeding,  trial  or  investigation  before 
any  court,  grand  jury,  traverse  or  petit  jury,  or  any  officer  thereof,  before  the 
General  Assembly  or  any  committee  thereof,  before  any  commission,  department, 
or  bureau  of  this  Commonwealth,  or  before  any  county  or  municipal  body,  officer, 
or  committee  thereof. 

(b)  The  provisions  of  subsection  (a)  hereof  in  so  far  as  they  relate  to  radio 
or  television  stations  shall  not  apply  unless  the  radio  or  television  station  main- 
tains and  keeps  open  for  inspection,  for  a  period  of  at  least  one  year  from  the 
date  of  the  actual  broadcast  or  telecast,  an  exact  recording,  transcription, 
kinescopic  film  or  certified  written  transcript  of  the  actual  broadcast  or  telecast. 
As  amended  1959,  Dec.  1,  P.L.  1669.  §  1 ;  1968,  July  31.  P.L.  — ,  No.  255,  §  1. 

Proposed  State  "Shield"  Laws 

In  addition  to  the  eighteen  states  which  presently  have  a  reporter's  privilege 
statute  in  effect,  nine  other  state  legislatures  have  shown  unsuccessful  efforts  to 
pass  similar  legislation  in  their  most  recent  sessions  : 

Florida  :  House  Bill  3794,  died  in  committee.  1972. 
Idaho  :  An  Act,  drafted,  never  introduced,  1972. 
Iowa  :  House  file  1118,  never  voted,  1972. 
Massachusetts  :  Senate  Bill  114,  defeated,  1972. 
Minnesota :  Senate  file  945,  House  file  1728,  died  in  House,  1972. 
Missouri:   House  Bill  18,   died  in  committee,  1971.    (Legislature  meets 
bi-annually. ) 

Nebraska  :  Legislative  Bills  1179,  1371,  never  voted,  1972. 
Texas  :  House  Bill  205,  died  in  committee,  1972  ;  Senate  Bill  558,  died  after 
committee  amendment  and  recommendation  of  passage,  1972. 
Wisconsin:  Senate  Bill  585  (1971),  passed  Senate  and  died,  1972. 
Three  states  unsuccessfully  sought  to  amend  their  existing  privilege  statutes 
in  the  last  session.  Of  these  three,  the  New  Jersey  bill  is  the  only  proposal  still 
pending  legislative  action  this  year. 

Alaska :  Senate  Bill  274,  died  in  committee,  1972.  The  amendment  would  have 
repealed  Alaska  Stat.  §  09.25,  160,  .170(b),  (c),  and  .180  (1967, 1970  Cum.  Supp.), 
thus  effectively  creating  an  absolute  privilege  by  removing  the  present  statutory 
grounds  for  divestment. 

Kentucky :  House  Bill  586,  died  in  committee,  1972.  The  amendment  would 
have  repealed  Ky.  Rev.  Stat.  §421.100  (1969). 
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New  Jersey :  Senate  924,  withdrawn  1972 ;  Senate  1121,  passed  Senate  July  17, 
sent  to  Assembly  and  pending  in  remainder  of  1972  session.  The  amendment 
would  extend  the  privilege  beyond  "newspapermen"  to  any  person  "connected 
with  any  news  dissemination" ;  would  describe  the  proceedings  within  which 
the  privilege  would  apply ;  would  protect  sources  whether  or  not  the  information 
was  previously  published :  and  would  stipulate  that  neither  a  prior  or  partial 
disclosure  of  the  source,  nor  a  subsequent  termination  of  the  newsman's  employ- 
ment will  constitute  a  waiver  of  the  asserted  privilege. 

Addendum  to  an  Analysis  of  State  Newsmen's  Privilege  Legislation 
AND   Cases  Arising  Thereunder    (January  25,  1973) 

(Arthur  B.  Hansen,  General  Counsel,  American  Newspaper  Publishers  Associa- 
tion, Secretary  Pro  Tern,  Ad  Hoc  Coordinating  Committee  for  Legislation 
Concerning  Reporters'  Privilege) 

Since  our  analysis  of  state  newsmen's  privilege  legislation  on  November  10, 
1972,  two  state  legislatures — those  of  California  and  New  Jersey — have  passed 
legislation  to  change  their  newsmen's  privilege  status.  The  new  California  statute 
and  the  New  Jersey  proposal  ^  are  broader  in  scope  than  the  ones  which  were 
in  effect  when  our  original  analysis  was  printed.  It  is  perhaps  no  coincidence 
that,  in  both  these  states,  newsmen  have  been  incarcerated  within  the  last  few 
months  for  contempt  of  court.  The  cases  of  William  Farr  of  California  and  Peter 
Bridge  of  New  Jersey  are  undoubtedly  fjimiliar  to  most  persons  interested  in 
newsmen's  privilege  legislation.  The  reactions  of  the  legislatures  of  New  Jersey 
and  California,  however,  are  probably  less  well-known  and  accordingly  will  be 
discussed  here. 

NEW    jersey 

Peter  Bridge,  an  ex-reporter  for  the  Newark  News,  was  held  in  contempt  by  a 
grand  jury  in  Newark,  New  Jersey  for  failing  to  answer  questions  relating  to  a 
bribe  which  Mrs.  Pearl  Beatty.  a  Commissioner  of  the  New  Jersey  Housing 
Authority,  had  told  him  she  had  been  offered.  In  his  article  about  the  bribe,  Mr. 
Bridge  had  already  revealed  Mrs.  Beatty's  name ;  but  before  the  grand  jury,  he 
refused  to  answer  further  questions  about  the  information  she  had  given  him." 

The  New  Jersey  statute  under  which  that  case  was  tried  protected  only  the 
identity  of  a  source  from  disclosure.  Since  Bridge  had  already  identified  his 
source,  the  court  held  that  he  muld  expect  no  further  protectioii  fmm  the  Statute. 
Furthermore,  under  the  old  statute,  he  had  waived  his  privilege  against  testi- 
fying, because  he  had  disclosed  a  part  of  the  privileged  material. 

Under  the  impetus  of  the  Bridge  situation,  the  New  Jersey  legislature  passed 
a  new  statute  which  differs  in  three  significant  ways  from  the  old : 

(1)  The  new  statute  protects  both  the  identity  of  the  source  of  information 
and  the  information  itself. 

(2)  The  new  statute  sharply  contracts  the  scope  of  the  waiver  provisions,  so 
that  any  information  not  already  disclosed  remains  privileged  material. 

(3)  The  new  statute  makes  certain  that  a  person  will  be  protected  whether  he 
is  currently  employed  as  a  newsman,  or  whether,  like  Bridge,  he  was  so  employed 
only  when  he  received  the  information. 

To  counterbalance  this  expansion,  the  new  law  lists  circumstances  under  which 
the  privilege  cannot  be  claimed.  These  circumstances  are  analogous  to  the  quali- 
fications in  the  federal  bills.  Finally,  the  new  law  gives  a  new  and  more  com- 
plete definition  to  the  persons  it  protects  and  the  type  of  proceedings  it  covers. 

California 

An  amendment  to  the  old  California  statute  was  signed  into  law  by  Governor 
Reagan  in  the  first  week  of  1973.  The  new  statute  is  drafted  so  that  it  protects 
a  newsman  from  testifying  in  every  conceivable  type  of  proceeding.  Specifically, 
it  extends  a  newsmen's  protection  from  testimony  before  a  "court,  the  legisla- 
ture of  any  administrative  body"  to  testimony  before  "a  .iudicial,  legislative, 
administrative  body  or  any  other  body  having  the  power  to  issue  subpoenas  .  .  , 


^  The  California  lepislatiire's  bill  was  sicrned  into  law  by  Governor  Reagran  in  the  first 
week  of  1!>73.  New  .Jersey's  Senate  No.  li21  and  Assembly  No.  1470  have  not  yet  been 
sifrned  by  Governor  Cabill. 

2  p.  27-28  of  November  10  ANALYSIS. 
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in  any  proceeding  as  defined  in  §  901."  The  word  "proceeding"  is  broadly  defined 
in  §  901. 

The  amendment  of  the  California  statute  is  as  significant  for  what  it  does  not 
change  as  for  what  it  does.  On  January  17,  1971,  the  Court  of  Appeals  for  the 
Second  District  of  California  afiirmed  the  contempt  citation  which  a  trial  court 
judge  had  imposed  on  William  Farr,  an  ex-reporter  for  the  Los  Angeles  Herald 
Examiner,  for  his  refusal  to  state  the  source  of  confidential  information  leaked 
by  one  of  the  persons  privy  to  information  held  secret  under  an  Order  re  Publicity 
at  the  Manson  murder  trial.^ 

Despite  the  clear  language  to  the  contrary,  the  Court  of  Appeals  interpreted 
the  California  newsman's  privilege  statute  as  not  protecting  Farr.  a  newsman. 
Farr  v.  Superior  Court,  22C.A.  3d  60,  71-2,  99  Cal.  Rptr.  342  (1971).  To  inter- 
pret the  statute  as  protecting  Farr,  the  court  noted,  would  force  the  court  to 
declare  the  statute  an  unconstitutional  violation  of  the  concept  of  separation  of 
powers.  Under  that  concept,  "the  Legislature  cannot  declare  that  certain  acts 
by  the  Court  shall  not  constitute  a  contempt."  22  C.A.  3d  at  09 

By  re-passing  its  newsman's  privilege  statute  with  no  change  in  the  language 
other  than  that  noted,  the  California  legislature  has,  despite  the  Court  of 
Appeals  decision  in  Farr,  reafiirmed  the  language  of  the  earlier  California  Statute. 
It  has  continued  to  describe  the  privilege  as  one  "not  to  be  adjudged  in  con- 
tempt." *  It  has  thus  stated  its  refusal  to  go  along  with  the  court's  interpretation 
of  the  Constitution.  By  extending  the  proceedings  covered  to  include  "any  body 
having  the  power  to  issue  subpoenas,"  the  legislature  has  stated  that  the  concept 
of  separation  of  powers  does  not  prohibit  newsman's  privilege  legislation  from 
affecting  any  judicial  proceeding.  It  is  not  unreasonable  to  describe  this  as  a  chal- 
lenge to  the  constitutional  interpretation  of  the  Court  of  Appeals  in  the  Farr 
case. 

APPENDIX 

New  Jersey 

(Assembly,  No.  1470— Senate,  No.  1121) 

Be  it  enacted  by  the  Senate  and  General  Assembly  of  New  Jersey : 

1.  Section  21  of  P.L.  1960,  c.  52  (C.  2A  :S4A-21)  is  amended  to  read  as  follows  : 
21.  Rule  27.  Newspaperman's  privilege. 

Subject  to  Rule  37,  a  person  engaged  on,  engaged  in,  connected  with,  or  em- 
ployed by,  a  news  media  for  the  purpose  of  gathei-ing.  procuring,  transmitting, 
compiling,  editing  or  disseminating  news  for  the  general  i)ul)lic  or  on  whose 
behalf  news  is  so  gathered,  procured,  transmitted,  compiled,  edited  or  dissemi- 
nated has  a  privilege  to  refuse  to  disclose,  in  any  legal  or  quasi-legal  proceeding 
or  before  any  investigative  body,  including,  but  not  limited  to,  any  court,  grand 
jury,  petit  jury,  administrative  agency,  the  Legislature  or  legislative  committee, 
or  elsewhere, 

(a)  the  source,  author,  means,  agency  or  person  from  or  through  whom  any 
information  was  procured,  obtained,  supplied,  furnished,  gathei-ed,  transmitted, 
compiled,  edited,  disseminated,  or  delivered  :  and 

(6)   any  news  or  information  so  obtained  whether  or  not  it  is  disseminated. 

Any  such  person  may,  however,  lie  compelled  to  divulge  the  source  and  nature 
of  any  priA-ileged  communications  in  any  of  the  aforesaid  proceedings  when  all 
of  the  following  conditions  are  met:  (1)  there  is  probable  cause  to  believe  that 
the  person  from  whom  the  information  is  sought  has  information  which  is  clearly 
relevant  to  a  specific  probable  violation  of  law:  (2)  there  has  been  demonstrated 
that  the  information  sought  cannot  be  obtained  by  alternative  means  less  destruc- 
tive of  rights  available  under  the  First  Amendment  to  the  Constitution  of  the 
United  States;  (3)  the  infoi-mation  request  is  based  on  the  personal  knowledge 
of  the  newsman  ratlier  than  on  hearsay  communications  received  by  him  from 
others;  (4)  the  Information  requested  does  not  concern  matters,  or  the  details 
of  any  proceedings,  which  are  required  to  be  kept  secret  by  the  laws  of  the 
State  or  the  Federal  Government. 


'A  1971  amendment  to  the  Cilifornia  statute  extenrlecl  the  privilepre  to  ex-reportera  such 
as  Mr.  Farr.  This  was  in  reaction  to  the  lower  court's  decision  in  Farr ;  the  Court  of  Appyeals 
decision  had  not  yet  come  down. 

*  In  our  November  10  ANALYSIS,  we  noted  that  this  lanpnase  appeared  to  be  "an  effec- 
tive way  of  providing  an  application  of  the  privilege  to  all  proceedinjrs."  (p.  16)  The  Farr 
opinion  has  now  demonstrated  its  pitfalls. 
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2.  Notwithstanding  the  provisions  of  Rule  37  (C.2A  :84A-29)  or  any  other  law 
to  the  contrary,  the  disclosure  hy  any  person  of  the  source,  author,  agency  or 
person  from  or  through  whom  any  information  was  procured,  supplied,  furnished, 
gathered,  transmitted,  compiled,  edited,  disseminated  or  delivered  or  any  part  of 
any  news  or  information  obtained  shall  not  constitute  a  waiver  to  that  part  of 
the  news  or  information  not  disclosed.  Furthermore,  the  privilege  shall  remain 
in  effect  with  respect  to  information  procured  or  obtained  during  the  required 
relationship  with  the  news  media,  even  though  that  relationship  may  be  termi- 
nated at  a  later  date. 

3.  Unless  a  different  meaning  clearly  appears  from  the  context  of  this  act, 
as  u.sed  in  this  act : 

(ft)  "News  media"  means  any  newspaper,  magazine,  press  association,  news 
agency,  wire  service,  radio,  television  or  any  other  similar  printed,  photographic, 
mechanical  or  electronic  means  of  disseminating  news  to  the  general  public. 

(h)  "News"  means  any  written,  oral  or  pictorial  information  gathered,  pro- 
cured, transmitted,  compiled,  edited  or  disseminated  by,  or  on  behalf  of  any  per- 
son engaged  in.  engaged  on,  connected  with  or  employed  by  a  news  media  and  so 
procured  or  obtained  while  such  required  relationship  is  in  effect. 

4.  This  act  shall  take  effect  immediately. 

Califoenia 

§  1070.  Newsman's  refusal  to  disclose  news  source 

A  pulilisher.  editor,  reporter,  or  other  person  connected  with  or  employed  upon 
a  newspaper,  or  by  a  press  association  or  wire  service,  or  any  person  who  has  been 
so  connected  or  employed,  cannot  be  adjudged  in  contempt  by  a  judicial,  legis- 
lative, administrative  liody  or  any  body  having  the  power  to  issue  subpoenas  for 
refusing  to  disclose  in  any  proceeding  as  defined  in  Section  901  the  source  of  any 
information  procured  while  so  connected  or  employed  for  publication  in  a  news- 
paper. 

Nor  can  a  radio  or  television  news  reporter  or  other  person  connected  with  or 
employed  Ity  a  radio  or  televi-sion  station  or  any  person  who  has  been  so  con- 
nected or  employed  be  so  adjudged  in  contempt  for  i-ef using  to  disclose  the  source 
of  any  information  procured  while  so  connected  or  employed  for  and  used  for  news 
or  news  commentary  purposes  on  radio  or  television. 

American  Newspaper  Publishers  Association 

[ANPA  General  Bulletin.  December  7,  1972] 

ANPA    BOARD    OF    DIRECTORS    VOTES    TO    SUPPORT    UNQUALIFIED   PRIVILEGE   LEGISLATION 

ANPA  Board  of  Directors  has  voted  .support  for  proposed  Federal  legislation 
to  grant  newsmen  unqualified  privilege  from  subpoena.  The  same  position  was 
adopted  by  the  Board  of  Directors  of  American  Society  of  Newspaper  Editors, 
and  ANPA  is  informed  that  other  press  and  broadcast  organizations  are  review- 
ing their  positions  in  anticipation  of  adopting  the  same  position. 

The  ANPA  Board  has  devoted  many  hours  over  the  past  three  years  to  dis- 
cussions of  problems  created  by  subpoena  of  reporters  and/or  unpublished  ma- 
terials and  court  decisions  upholding  the  right  of  government  at  state  and  federal 
level  to  enforce  such  subpoenas  by  contempt  of  court  action.  ANPA  participated 
in  the  Caldwell  case  before  U.S.  Supi'eme  Court  to  advocate  unqualified  privilege. 
The  Court  decision  held  that  such  a  privilege  does  not  exist  under  present  law  and 
that  it  can  only  be  granted  by  the  legislative  branch. 

Demonstrating  publisher  support  for  editors  and  reporters  in  this  context. 
ANPA  has  taken  the  leadership  in  a  series  of  meetings  in  recent  months  of 
representatives  of  various  newspaper  and  broadcast  organizations  aimed  at 
analyzing  the  many  pending  legislative  proposals  and  existing  state  laws  and 
seeking  a  consensus  among  press  and  broadcast  leaders. 

This  review  and  subsequent  drafting  sessions  by  the  group  have  failed  to  find 
any  legislative  solution  except  unqualified  privilege  which  would  solve  the  com- 
plex problems  presented  by  such  subi)oenas  and  contempt  citations. 

The  ANPA  Board  of  Directors  again  .stresses  the  statement  it  made  on  this 
subject  in  .June  1971  that  "The  national  commitment  to  freedom  of  expression 
cannot  fully  serve  all  citizens  if  government  exercises  subpoena  power  which 
tends  to  influence  the  content  of  any  form  of  journalism." 
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The  public  interest  in  a  free  flow  of  information  is  paramount.  Public  support 
is  indicated  in  ttie  recent  Gallup  Poll  results  reported  below. 

GALLUP  POLL  SHOWS  PUBLIC  SUPPORT  FOK  NEWSMEN'S  RIGHT  TO  SHIELD  SOURCES 

Gallup  researchers  have  found  that  the  public,  especially  those  who  have  at- 
tended college,  generally  support  the  right  of  a  reporter  to  protect  his  source  of 
information  in  court. 

In  a  survey  conducted  Nov.  10  to  13  in  300  localities  across  the  country,  re- 
searchers found  that  of  1,462  persons  interviewed,  57  per  cent  supported  the  right 
of  newsmen  to  protect  sources.  Of  those  who  attended  college,  68  per  cent  felt 
that  newsmen  had  a  right  to  conceal  sources. 

Following  is  the  question  asked  and  the  results  : 

"Suppose  a  newspaper  reporter  obtains  information  for  a  news  article  he  is 
writing  from  a  person  who  asks  that  his  name  be  withheld.  Do  you  think  that 
the  reporter  should  or  should  not  be  required  to  reveal  the  name  of  this  man  if 
he  is  taken  to  court  to  testify  about  the  information  in  his  news  article?" 

[In  percent! 

Should        Should  not  No  opinion 

National  sample,.. 34  57  9 

Attended  college. - - 27  68  5 

High  school 37  55  8 

Gradeschool 35  48  17 

In  announcing  the  results,  George  Gallup  stated,  "One  argument  frequently 
given  by  persons  in  the  survey  who  think  newsmen  should  not  be  required  to  re- 
veal confidential  sources  is  that  decisions  to  jail  newspaper  reporters  could 
eventually  deplete  the  confidential  sources  on  which  newsmen  rely  to  fulfill  their 
responsibility  to  the  public." 

Mr.  Smith.  Since  tlie  makeup  of  the  Committee  lias  changed  some- 
wliat  si)ice  my  last  appearance  here,  let  me  identify  the  organization 
which  I  head. 

The  American  Newspaper  Publishers  Association  is  the  national 
orgajiization  of  daily  newspapers  with  more  than  1,080  members,  rep- 
resenting more  than  90  percent  of  the  total  daily  newspaper  circulation 
in  the  United  States. 

We  concern  ourselves  with  all  matters  pertaining  to  the  publishing 
business  and  the  profession  of  newspaper  journalism.  "Wlien  I  appeared 
here  last  fall,  I  suggested  in  effect  that  you  should  go  slow  because 
this  was  and  is  an  extremely  complex  problem,  and  for  our  part  we 
needed  more  time  for  study  among  ourselves. 

We  had  at  that  time  initiated  a  series  of  meetings  with  representa- 
tives of  other  media  organizations  and  other  organizations  who  were 
interested  in  trying  to  solve  the  problem.  As  I  told  you  at  that  time, 
we  were  trying  to  determine  the  extent  to  which,  if  n.nj,  there  was  a 
concensus  among  these  organizations. 

At  that  time,  as  you  will  recall,  Mr.  Chairman,  there  was  no  con- 
sensus. That  was  why  we  suggested  that  we  could  render  a  better  service 
to  you  if  we  continued  our  studies  and  tried  to  do  some  research  that 
would  shed  light  on  the  complexities  of  the  problem. 

Mr.  KziSTENMEiER.  Ycs.  I  would  only  interrupt  to  say  that  tnat 
proved  to  be  a  wise  course.  You  have  had  not  only  the  opportunity 
to  do  research,  but  I  think  intervening  months  have,  for  many,  caused 
some  thinking  through  of  the  problem  and  some  have  come  up  with 
a  different  answer  than  they  might  have  some  months  ago. 
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Mr,  Smith.  I  share  many  of  the  views  on  this  matter  pei-sonally 
with  the  previous  witness,  Mr.  Rosenthal.  I  was  a  reporter  myself 
about  27  years  ago.  I  have  tried  to  think  back  on  this  as  to  whether 
I  would  have  felt  inhibited  as  a  reporter. 

I  must  say  I  would.  But  I  started  from  the  premise  that  it  is  better 
for  the  Congress  not  to  legislate  in  respect  to  the  first  amendment 
and  many  other  people  shared  that  view.  It  was  a  rather  difficult 
thought  process  to  go  through  to  try  to  find  our  way  out  of  this  forest. 
We  have  done  it,  faster  than  I  anticipated.  As  a  matter  of  fact  on 
December  1, 1972,  the  board  of  directors  of  the  Publishers  Association 
adopted  a  motion  to  place  our  association  in  support  of  unqualified 
privilege  from  subpena  of  reporters  and  news  media  materials  in  both 
Federal  and  State  proceedings. 

That  policy  position  was  reached  after  a  process,  I  think  I  should 
describe  briefly  for  you.  In  the  Supreme  Court  decision  in  the  Branz- 
hurg^  CaldioeU.  and  Pappas  cases,  the  Court  held  a  view  which  sur- 
prised us.  We  thought  we  had  lived  through  200  years  of  history  in 
this  country  vrhere  the  news  media  were  exempt  from  this  type  of 
subpena.  We  so  argued  in  our  amicus  curiae  brief  to  the  Supreme 
Court  in  those  cases. 

But  the  Court  held  otherwise  and  referred  the  problem  back  to 
the  Congress.  The  5-4  decision  said: 

Congress  has  the  freedom  to  determine  whether  a  statutory  newsman's  priv- 
ilege is  necessary  and  desirable  and  to  fashion  standards  and  rules  as  narrow  or 
broad  as  deemed  necessary  to  address  the  evil  discerned  and,  equally  important, 
to  re-fashion  those  rules  as  experience  from  time  to  time  may  dictate. 

That  language  played  an  important  part  in  our  deliberations.  It 
enabled  us  to  get  past  the  argument  that  we  should  not  seek  legislation, 
but  should  instead  rely  on  the  Court  or  on  the  vague  protections  of 
public  opinion.  It  is  far  too  late  for  that.  Only  the  Congress  can  deal 
w^ith  this  problem  now. 

This  language  also  helped  lead  us  to  the  conclusion  that  an  un- 
qualified privilege  law  is  appropriate.  I  sliare  the  concern  that  some 
of  you  have  expressed  about  the  word,  "absolute."  I  also  dislike  the 
term,  "newsman's  privilege."  It  implies  we  are  here  beseeching  you 
to  provide  a  privilege  for  the  press  when  in  fact  I  am  sure  the  only 
criteria  this  committee  would  consider  worthy  would  be  the  public 
interest  and  not  the  interest  only  of  the  practitioners  in  the  field  of 
journalism, 

"We  recognize  that  some  people  fear  that  an  unqualified  privilege 
would  lead  to  abuses  by  the  media  themselves.  We  believe  those  fears 
are  groundless,  and  I  would  not  repeat  the  essence  of  the  point  made 
by  Mr.  Rosenthal.  What  we  are  suggesting  is  that  the  Congress  should 
act  boldly  on  this  legislation  at  this  time. 

Back  to  our  internal  procedures  which  I  was  discussing  with 
you.  Last  fall  we  invited  the  media  organizations  and  other  organiza- 
tions to  join  with  us  in  a  series  of  meetings.  I  suppose  the  attorneys 
representing  those  organizations  have  met  under  our  leadership  at 
least  a  dozen  times  since  I  appeared  before  you  last  fall. 

We  excluded  no  one  from  those  conferences.  I  am  very  glad  to  say 
we  had  the  participation  of  not  only  publishers  and  editors,  but  orga- 
nizations of  reporters,  and  the  Newspaper  Guild,  a  labor  union.  At 
the  start,  there  were  many  different  views  as  to  whether  or  not  there 
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sliould  be  leg-islation  and,  if  so,  what  kind  of  legislation.  But,  as  prac- 
tical examples  were  examined  by  these  people  in  these  meetings,  the 
view  gradually  emerged  that  it  w^as  necessary  not  only  to  have 
unqualified  legislation,  but  also  that  it  should  cover  both  State  and 
Federal  jurisdictions  for  the  simple  reason  that  most  of  our  problems 
are  stemming  from  the  large  numbers  of  cases  arising  under  State 
and  local  laws. 

When  I  was  here  before,  we  were  asked  specifically  about  the  State 
laws.  There  were  then,  I  believe,  IS.  I  think  there  are  now  19.  We 
prepared  an  analysis  of  those  State  laws. 

I  think  you  are  already  familiar  with  the  fact  that  they  are  not 
all  alike.  There  are  31  States  that  have  no  protection. 

Even  with  those  that  do,  there  have  been  cases  where  newsmen  have 
gone  to  jail.  So  this  in  essence  supports  the  argument  tliat  the  legis- 
lation should  be  preemptive. 

Another  thing  I  was  asked  when  I  was  here  before  was  to  try  to 
assemble  documentation  which  shows  there  is,  in  fact,  a  problem. 
The  Associated  Press  Managing  Editors  Association  has  undertaken 
that  task.  As  Mr.  Rosenthal  implied,  it  is  indeed  a  very  large  task. 

But  a  survey  is  being  made  of  all  50  States.  It  is  partially  completed. 
"Wlien  that  is  completed,  it  will  be  made  available  to  us  and  also  to 
you.  It  is  showing,  as  Mr.  Rosenthal  has  already  indicated,  that 
there  are  a  good  many  more  examples  than  we  had  realized  for  the 
reason  that  they  simply  do  not  make  the  newswires,  and  we  don't 
find  out  about  them  here  until  they  are  on  collision  courses  between 
the  subpenaing  authority  and  the  newspapers  or  the  broadcasting 
station. 

INIr.  Chairman,  I  think  I  will  not  repeat  any  of  the  arguments  that 
have  already  been  advanced,  but  merely  conclude  by  saying  that 
w^e  are  here  to  support  unqualified  legislation.  I  might  say  that  noth- 
ing in  this  world  is  absolutely  "absolute." 

I  am  not  prepared  to  say  that  we  feel  the  language  we  drafted  is 
chiseled  in  stone,  but  by  the  same  token,  I  think  I  share  the  concern 
others  have  expressed  that  if  you  start  down  the  road  of  itemizing 
a  group  of  exceptions,  the  results  could  very  well  be  worse  than  no 
legislation  at  all.  So  we  are  here  to  endorse  legislation  embodied  in 
H.R.  2200  by  Mr.  Charles  Wilson  of  California  and  also  embodied 
in  several  other  bills  by  Mr.  Waldie,  Mr.  Fascell,  Mr.  Bell,  and  Mr. 
Johnson,  all  of  those  bills  being  substantially  the  same  unqualified 
language  that  grew  out  of  these  drafting  sessions  that  had  been  held 
under  ANPA  auspices. 

Now,  Mr.  Chairman,  I  would  like  to  make  ourselves  available  for 
questions. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Smith. 

We  appreciate  not  only  your  statement,  but  the  material  you  have 
submitted  to  us.  Now,  the  survey  referred  to  as  to  what  the  problem 
is  within  the  50  States,  will  have  to  come  to  us  relatively  soon. 

To  the  extent  that  it  will  be  available  and  part  of  the  whole,  I  would 
urge  you  to  communicate  it  to  the  Congress  within  the  next  couple 
of  weeks  if  possible. 

Mr.  Smith.  Yes,  sir.  You  mentioned  to  me  before  the  hearing  started 
that  you  are  on  a  rather  rapid  timetable.  I  intend  to  pursue  that  fur- 
ther. In  addition,  our  counsel  addressed  an  inquiry  to  the  attorneys 
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general  of  each  of  the  50  States  and  has  received,  I  believe,  32  replies 
up  to  now. 

So,  in  view  of  your  timetable,  we  will  be  back  immediately  and 
assemble  as  much  information  as  we  have  and  can  get  perhaps  before 
the  end  of  this  very  week  and  make  it  available  to  you. 

jNIr.  IvASTENMEiER.  I  remember  last  fall  it  was  Mr.  Drinan  who  im- 
plored the  people  who  were  seeking  legislation  to  prove  their  case  and 
perhaps  to  some  extent  that  has  been  done.  But  nonetheless,  whatever 
your  survey  discloses  would  be  beneficial  to  us. 

[Subsequently  the  following  reports  were  received:] 

March  22,  1973. 
Mr.  John  R.  Finnegan, 

Executive  Editor,  St.  Paul  Dispatch  and  Pioneer  Press, 
St.  Paul,  Minn, 

Deak  John  :  I  am  enclosing  what  I  thought  would  be  a  preliminary  report  on 
the  subpoena  survey.  As  it  turned  out,  it  is  more  than  that.  We  have  information 
from  all  but  one  state,  but  no  doubt  will  receive  more,  especially  about  situations 
which  develop  in  1973.  I  will  update  the  report  later  as  warranted. 

Because  of  tie  time  element,  I  placed  great  urgency  on  responses  from  those 
whom  I  contacted.  I  am  pleased  and  gratified  because  of  the  cooperation  I 
received. 

I  did  not  attempt  to  draw  conclusions  from  the  report,  or  to  express  an  opinion, 
or  even  to  summarize.  Summarizing  (total  of  how  many  subpoenas  issued,  etc.) 
would  be  most  diflicult  Each  case  seems  somewhat  different  And  I'm  not  naive 
enough  to  believe  that  my  sources  had  inflormation  on  ALL  subpoena  cases. 
I  just  did  not  have  the  time  or  the  staff  to  conduct  the  complete  survey.  However, 
this  may  be  the  most  complete  roundup  of  subpoena  cases  available.  I  hope  it  is 
helpful. 

Best  regards. 

Howard  C.  Cleavinger. 

Managing  Editor. 

P.S. — I  expect  to  forward  the  report  on  the  50th  state  to  report — Wisconsin — 
within  a  day  or  two. 

News   INIedia   Sxibpoexas 

This  survey  is  a  project  of  the  Freedom  of  Information  Committee  of  the 
Associated  Press  Managing  Editors  Association,  undertaken  with  the  coopera- 
tion of  the  American  Society  of  Newspaper  Editors  and  the  American  Newspaper 
Publishers  Association. 

The  intent  of  the  study  is  to  determine  the  extent  of  the  use  of  the  subpoena 
power  in  attempts  to  force  news  media  or  their  representatives  to  disclose  con- 
fidential sources  and  information. 

This  report  of  the  study  is  not  complete.  Editors  and  newspaper  association 
representatives  in  all  50  states  were  asked  to  provide  information.  Responses 
came  from  nearly  all.  but  are  still  to  come  from  some.  They  will  be  included 
in  the  later,  complete  reiwrt.  Some  of  the  information  included  in  this  interim 
report  will  be  updated. 

There  are  two  parts  to  the  study : 

1.  Subpoenas  served  on  one  of  news  media  or  their  representatives  by  the 
prosecution  and  defense,  in  both  civil  and  criminal  cases,  in  both  federal  and 
state  courts  in  the  period  between  .January  1,  1967.  and  December  31,  1972. 

2.  News  media  subpoena  cases  in  1973. 

The  study  concerns  only  those  subpoenas  seeking  confidential  information 
or  snurr-es.  It  is  not  intended  to  cover  subpoenas  seeking  testimony  to  verify 
information  or  pictures  already  published  or  broadcast. 

Wire  services  and  broadcasting  networks  and  organizations  were  included 
in  the  ■survey.  Following  is  information  received  in  that  category : 

THE  ASSOCIATED  PRESS 

From  Harry  T.  Montgomery,  secretary  and  deputy  general  manager :  "We 
have  had  no  cases  during  the  six-year  period  of  tlie  first  part  of  the  study  in- 
volving subpoenas  to  disclose  confidential  sources  or  confidential  information. 
We  do  have  siibpoenas  from  time  to  time  concerning  published  material,  probably 
more  frequently  where  a  change  of  venue  is  sought,  but  none  of  the  type  you  are 
interested  in." 
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UNITED    PRESS    INTERNATIONAL 

From  Roderick  W.  Beaton,  president  and  general  manager :  "In  the  years 
1967  through  1972  we've  had  only  one  formal  attempt  by  the  U.S.  government 
or  any  other  agency  or  individual  to  see  our  'working  material'  such  as  note- 
books and  negatives.  In  that  particular  case  two  years  ago,  we  went  to  Fed- 
eral Court  to  protect  correspondent  Robert  Buckhorn  of  our  Washington,  D.C., 
bureau  from  revealing  his  private  conversations  with  air  traffic  controllers  who 
were  conducting  a  work  slow-down.  The  issue  became  moot  when  a  Federal 
District  judge  said  he  did  not  intend  to  ask  Buckhorn  about  his  conversations. 

"In  the  past  few  years,  however,  we've  had  an  increasing  number  of  requests 
from  individual  lawyers  and  prosecutors  to  examine  our  private  material.  We 
have  politely  and  tactfully  rejected  all  such  requests  and  the  subpoena  power 
has  not  been  exercised  against  us." 

American  Broadcasting  Company 

From  Sam  Antar,  director  of  legal  and  business  affairs,  news  department : 
"ABC's  position  was  recently  set  forth  by  Elmer  Lower  (president  of  ABC 
News)  ill  a  statement  submitted  to  both  the  Ervin  and  Kastenmeier  subcommit- 
tees *  *  * 

•"With  regard  to  subpoenas  received  by  ABC  over  the  years,  permit  me  to 
generalize.  We  have  received  numerous  subpoenas  for  both  published  and  un- 
published information,  although  we  have  not,  to  my  knowledge,  received  any 
subpoena  requiring  disclosure  of  confidential  sources  or  information  c-overed  by  a 
specific  pledge  of  confidentiality. 

"Our  practice  has  been  to  evaluate  each  subpoena  request  on  its  merits.  In 
certain  circumstances,  such  as  film  of  the  attempted  assassination  of  Governor 
Wallace,  we  turned  over  unpublished  information  with  no  hesitation.  In  that 
instance,  the  request  was  for  specific  probative  evidence  of  a  major  crime  un- 
obtainable from  non-press  sources,  and  we  were  convinced  we  were  not  being 
used  as  a  convenient  substitute  for  the  government's  own  investigation.  There 
have  been  other  instances,  however,  in  which  we  have  felt  that  the  subpoenas 
were  overly  broad  and  we  have  attempted  to  limit  them  through  negotiation. 

"Based  on  developments  since  the  Caldwell  case,  we  have  come  to  the  con- 
clusion, as  Mr.  Lower's  statement  makes  clear,  that  an  absolute  shield  statute  is 
required  to  prevent  a  chilling  effect  on  First  Amendment  freedoms." 

national  broadcasting  company 

As  of  February  27.  1973,  Russell  C.  Tomabene,  general  manager  of  news,  radio 
division,  reported  :  "I  have  surveyed  the  various  managers  and  producers  of  NBC 
News  ( radio  and  television )  and  have  not  received  any  usable  comments  relative 
to  your  inquiry  of  January  26  *  *  *" 

He  reported  he  had  asked  managers  of  NBC-owned  radio  stations  (Chicago, 
San  Francisco,  New  York )  and  television  news  directors  of  NBC-owned  television 
stations  (Los  Angeles,  Washington,  D.C.,  Chicago,  Cleveland,  New  York)  to 
contact  me  by  telephone  if  they  knew  of  any  such  incidents  (subpoenas  seeking 
confidential  information  or  disclosure  of  confidential  sources.) 

As  of  March  19,  1973,  no  responses  had  been  received  from  the  three  radio  news 
managers  and  the  five  television  news  directors. 

COLUMBIA   broadcasting    SYSTEM 

From  William  J.  Small,  vice  president,  director  CBS  News,  Washington,  D.C. : 
"As  you  know,  preparing  for  our  friend-of-the-court  brief  on  Caldwell's  behalf,  we 
summed  up  our  experience  over  the  18-month  period.  I  am  told  we  are  now  trying 
to  trace  the  12-month  period  ending  Decmbeer  31,  1972. 

"I  know  that  this  does  not  embrace  the  entire  five-year  period  but  due  to 
changes  in  executive  personnel  during  those  years  it  may  not  be  possible  to  get 
an  accurate  picture  on  those  missing  years.  Will  do  the  best  we  can." 

radio   TELEVISION    NEWS    DIRECTORS   ASSOCIATION 

From  Theodore  S.  Koop,  director  of  the  Washington,  D.C,  office :  "There  have 
been  two  cases  involving  broadcasters  (aside  from  the  New  Bedford  case  that 
went  to  the  Supreme  Court).  Our  counsel  has  drafted  a  short  report  on  them." 

The  report,  dated  February  16,  1973,  from  J.  Laurent  Scharff  of  Pierson,  Ball  & 
Dowd,  said:  "On  April  26,  1972,  Steward  Dan  and  Roland  Barnes  appeared 
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before  a  Wyoming  County,  New  York,  grand  jury  investigating  the  fatal  riot 
at  Attica  State  Prison.  They  had  been  inside  the  prison  before  the  police  siege, 
having  been  admitted  as  reporter  and  cameraman  from  Station  WGR-TV,  Buf- 
falo. They  refused  to  testify  concerning  information  received  and  observations 
made  while  inside  Attica  with  the  prisoners. 

"Dan  and  Barnes  relied  on  section  79-h  of  the  Civil  Rights  Law  of  New 
York,  effective  May  13,  1970,  the  terms  of  which  seem  to  create  an  absolute  kind 
of  newsmen's  privilege.  In  September  1972,  the  justice  presiding  over  the  grand 
jury  decided  that  the  statute  protected  only  confidential  information  and  accord- 
ingly ordered  Dan  and  Barnes  to  testify  as  to  non-confidential  information  sought 
by  the  grand  jury.  On  October  10  the  judge  stayed  his  order  pending  appeal  to 
the  Appellate  Division — Fourth  Department  of  the  New  York  Supreme  Court, 
where  the  case  has  been  briefed  and  argued  and  is  awaiting  decision." 

Following  are  reports  from  the  various  states  : 

ALABAMA 

From  John  W.  Bloomer,  managing  editor  of  The  Birmingham  News  :  "Alabama 
newspapermen  are  adequately  protected  from  subpoenas  by  state  courts  by  what, 
I  think,  is  one  of  the  finest  subpoena  laws  in  the  nation. 

"Ahibama  newspapermen  have,  however,  been  somewhat  disturbed  by  rum- 
blings on  the  federal  level  concerning  power  of  subpoena  to  reveal  sources 
and  information  *  *  * 

"A  check  with  the  Alabama  Press  Association  reveals  that  in  the  period  from 
1967  through  1972  no  subpoenas  were  requested  for  newspapermen  in  Alabama, 
and  as  far  as  I  know  the  statute  has  not  been  tested  by  such  subpoena  action 
since  its  enactment  in  1937." 

ALASKA 

From  Robert  B.  Atwood,  editor  and  publisher.  Anchorage  Daily  Times  :  "As  far 
as  I  can  ascertain,  no  subpoena  has  ever  been  requested  in  Alaska  that  caused 
any  concern." 

ARIZONA 

From  Lowell  Parker,  managing  editor,  The  Phoenix  Gazette:  "Actually,  we 
have  not  had  much  in  the  way  of  real  reporter  subpoena  trouble  in  the  last  five 
years. 

"The  executive  secretary  of  the  Arizona  Newspaper  Association  reports  that 
none  of  the  small  dailies  and  weeklies  in  the  state  have  had  reporters  subpoenaed 
or  any  demand  for  reporters'  or  editors'  notes  through  the  years.  There  could 
have  been  some  threats,  but,  if  so,  nothing  happened  oflScially. 

"About  five  years  ago  The  Phoenix  Gazette  and  The  Arizona  Republic  were  sub- 
jected to  numerous  threats  of  subpoena  by  lawyers  who  wanted  complete  nega- 
tive files  of  pictures  taken  by  our  photographers  at  accident  scenes,  racial  dis- 
turbances, etc.  However,  our  attorneys  always  managed  to  fend  these  lawyers 
off  and  none  of  the  demands  ever  reached  the  actual  subpoena  stage. 

"As  a  result  of  this  harassment  we  adopted  a  policy  of  not  keeping  negatives 
of  shots  taken  in  connection  with  anything  that  might  prove  to  be  controversial. 
Now  we  keep  a  negative  file  only  on  pictures  that  appear  in  the  newspaper.  These 
pictures  are  available  to  attorneys  at  $1.00  a  print.  Word  of  this  policy  appar- 
ently spread  rapidly  through  legal  beagle  circles  and  now  we  have  very  few 
requests  for  pictures  and  no  threats  of  subpoena. 

"The  Tucson  newspai)ers  make  pictures  that  have  appeared  in  the  newspaper 
available  upon  request  and  have  no  difficulties.  They  have  not  had  any  actual 
attempts  to  subpoena  staffers  and  only  a  few  rather  loose  threats  that  came  to 
nothing." 

( For  Arkansas  report,  see  Page  50. ) 

CALIFORNIA 

This  report  is  not  intended  to  cover  three  nationally  known  cases,  involving 
Earl  Caldwell  and  the  federal  grand  jury  in  San  Francisco ;  the  Los  Angeles 
Times  and  the  Watergate  affair,  and  William  Farr,  Los  Angeles  reporter,  who 
was  jailed  for  refusing  to  tell  a  judge  who  gave  him  information  about  the 
Manson  case. 

Other  cases  reported  from  California  : 

93-003—73 20 
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From  files  of  Los  Angeles  Times :  Mrs.  Charles  Bursey,  an  18-year-olcl  reporter 
for  a  Black  Panther  Party  newspaper  was  ordered  to  jail  in  September  1970 
for  refusing  to  answer  questions  before  a  federal  grand  jury  in  San  Francisco. 
Another  Black  Panther  reporter,  Brenda  Joyce  Presley,  22,  also  refused  to 
answer  questions  and  was  held  in  contempt  by  U.S.  District  Judge  Alfonso  J. 
Zirpoli.  She  was  not  jailed  because  she  was  nine  months  pregnant. 

In  May  1971,  the  Stanford  University  Daily  went  to  federal  court  asking  that 
a  police  search  of  the  newspaper's  ofiice  be  declared  illegal,  and  seeking  an  in- 
junction. Palo  Alto  police,  equipped  with  a  warrant,  seai'ched  the  offices  of  the 
Daily,  looking  for  photographic  evidence  in  connection  with  a  violent  protest  at 
Stanford  Hospital.  The  Daily  has  a  stated  policy  of  destroying  any  unpublished 
photographs  that  might  be  incriminating  in  civil  or  criminal  court.  The  police 
found  no  photographs  they  wanted. 

In  August  1970  Orange  County  Superior  Court  Judge  William  S.  Lee  quashed 
a  subpoena  that  would  have  required  the  Los  Angeles  Times  to  produce  unpub- 
lished photographs  of  campus  disturbances  at  Cal  State  FuUerton.  The  judge 
said  the  prosecution  had  not  shown  the  photographs  would  be  material  or  ad- 
missible as  evidence. 

Fi-om  Logan  McKechie,  reporter  of  the  San  Diego  Union :  He  had  done  a  series 
of  articles  on  a  land  development  and  in  February  1971  was  subpoenaed  by  an 
attorney  representing  the  developers  in  a  libel  suit  against  a  homeowner.  He 
was  asked  to  give  a  deposition,  but  the  libel  suit  was  dropped  or  settled  and  the 
case  never  reached  the  point  whei-e  he  faced  the  alternative  of  testifying  or 
being  found  in  contempt  of  court. 

From  Jim  Tillinghast,  assistant  managing  editor,  The  Sun-Telegram,  San 
Bernardino:  Two  photographers  were  subpoenaed  to  testify  about  published 
pictures  of  disturbances.  Two  reporters  were  sulipoenaed  to  testify  about  what 
they  witnessed  and  wrote  about  diiring  a  minor  disturbance  during  a  presidential 
visit  to  the  area. 

Staff  reporter  Alan  Ashby  has  been  subpoenaed  to  testify  in  a  closed  hearing 
on  the  qualifications  of  a  local  judge.  As  of  February  14,  Ashby  had  not  been 
called  to  testify.  ("'This  one  could  present  a  problem  since  much  of  his  informa- 
tion comes  from  confidential  sources." 


From  John  Rogers,  managing  editor.  The  Denver  Post :  "A  search  of  our  files 
from  January  1,  1967,  through  December  31,  1972,  shows  that  there  were  no  cases 
against  media  pei-sons  in  which  the  subpoena  power  vras  used  in  an  attempt  to 
learn  names  of  confidential  sources  or  information. 

"There  currently  is  being  heard  (Januai"y  23,  1973)  in  Denver  District  Court 
a  case  in  which  a  Denver  Post  leporter  has  been  subpoenaed  to  testify,  we  feel, 
regarding  sources.  An  adverse  decision  against  the  defendant  firm  in  this  case 
probably  will  bring  the  issue  into  the  open." 

CONNECTICUT 

The  following  were  reported  by  E.  Bartlett  Barnes,  publisher  of  the  Bristol 
Press  and  chairman  of  the  Connecticut  Council  on  Freedom  of  Information  : 

A  Bridgeport  Post  newsman  was  subpoenaed  to  disclose  the  source  of  stories 
involving  a  grand  jury  investigation;  the  newsman  refused  to  comply. 

A  Hartford  Courant  newsman  was  subpoenaed  to  disclose  certain  information 
involving  his  work  on  a  story  about  Willimantic  police ;  the  newsman  testified, 
but  only  after  the  defendant  in  the  case  requested  him  to  do  so. 

DELAWARE 

From  Rodman  Ward  Jr.,  of  Prickett,  Ward,  Burt  and  Sanders,  counsel  for 
The  News- Journal  Company  of  Wilmington :  "I  am  pleased  to  enclose  the  Dela- 
ware Supreme  Court's  opinion  reversing  the  Superior  Court  and  granting  our 
motion  to  quash  the  subpoena  (against  Charles  McGowen,  a  photographer).  You 
will  notice  that  they  do  it  on  state  law  grounds  and  not  on  constitutional  law 
grounds." 

In  an  earlier  letter  Ward  explained  the  case  :  "In  September  1072,  a  demonstra- 
tor at  a  'bussing'  demonstration  allegedly  made  obscene  remarks  to  a  sergeant 
of  the  State  Police.  McGowen  took  photographs  of  the  demonstration.  The  police- 
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man  did  not  know  who  swore  at  him  but  felt  that  a  fellow  member  of  the 
police  department  could  identify  the  person.  At  the  request  of  the  policeman  the 
attorney  general  subpoenaed  McGowen.  who  was  in  charge  of  photograph  nega- 
tives at'the  paper,  to  hand  the  photographs  over  to  the  policeman." 

The  Superior  Court  denied  a  motion  to  quash  the  subpoena.  The  Supreme 
Court,  in  reversing  the  Superior  Court,  held  that  the  subpoena  was  not  properly 
issued  because  it  was  not  "returnable"  to  the  attorney  general  but  instead 
ordered  McGowen  to  deliver  the  photographs  to  a  police  officer,  and  because  the 
subpoena  was  issued  '"to  implement  a  routine  police  investigation,  not  a  grand 
jTiry  or  attorney  general  investigation." 

(For  District  of  Columbia  report,  see  Page  51.) 


From  George  Beebe,  associate  publisher.  The  Miami  Herald.:  "Chalk  up 
Florida  as  one  of  the  few  states  that  has  had  no  cases  that  involved  the  sub- 
poena of  newsmen.  Knowing  our  legal  fraternity,  I  doubt  that  this  ideal  situation 
will  continue." 

GEORGIA 

From  William  H.  Fields,  vice  president  and  executive  editor,  The  Atlanta 
Journal  and  The  Atlanta  Constitution:  "During  the  period  mentioned  in  your 
letter — and  likely  for  many  years  so  far  as  I  can  remember — we  have  had  only 
three  cases  in  which  newsmen  have  been  subpoenaed  to  testify  in  any  case  which 
we  felt  possibly  might  have  involved  any  attempt  to  dsclose  confidential  sources. 
Tliese  are  as  follows  : 

"1.  Bill  Shipp.  then  political  editor  of  the  Constitution,  was  subpoenaed  to 
testify  before  the  Fulton  County  Civil  Service  Commission  in  the  case  of  a  land 
agent  for  the  county  who  was  accused  of  buying  up  rights-of-way  for  his  own 
account.  Although  we  felt  he  might  be,  Shipp  was  not  asked  any  questions  con- 
cerning the  source  of  information  for  the  news  story. 

"2.  About  two  years  ago.  two  editors,  Jack  Spalding  of  The  Journal  and  Reg 
Murphy  of  The  Constitution,  were  subpoenaed  to  testify  in  a  murder  case  in 
Camming,  Ga.,  which  is  the  county  seat  of  adjoining  Forsyth  County.  Although 
we  again  felt  that  the  editors  might  be  asked  to  disclose  sources  (which  they 
could  not  have  done  from  first-hand  knowledge),  they  actu'ally  were  asked  only 
to  supply  circulation  figures  and  to  identify  the  stories  which  appeared  in  the 
two  papers. 

"3.    In    November   of  1972   The   Journal's   Cobb   County   reporter   was    sub- 
poenaed to  testify  in  a  Cobb  County  case  involving  the  alleged  shooting  into 
a  private  home  by  three  Cobb  County  policemen.  This  case  was  postponed  and 
siibsequently  was  settled  on  the  basis  of  guilty  pleas." 
( For  Hawaii  report,  see  Page  51. ) 

IDAHO 

The  Idaho  State  Journal  of  Pocatello  complied  under  protest  with  a  subpoena 
issued  bv  the  deputy  county  defender  for  "any  and  all"  photographs  taken  of  a 
fatal  1972  traffic  accident.  The  pictures  were  requested  for  use  as  evidence  in 
a  negligent  homicide  case. 

ILLINOIS 

From  Steven  Bashwdner  of  the  law  firm  of  Kirkland,  Ellis,  Hodson,  Chaffetz 
&  :\Iasters,  representing  The  C(hicago  Tribune  : 

In  the  period  from  January  1967  through  1972  between  75  and  100  "dragnet 
subpoenas"  were  served  on  Tribune  reporters  and  executives,  but  in  all  cases 
the  Tribune  was  successful  inprotecting  unpublished  notes  and  pictures  and 
confidential  sources  and  information. 

From  Emmett  Dedmon,  vice  president  and  editorial  director,  Chicago  Sun- 
Times  and  Chicago  Daily  News:  "Have  received  the  following  number  of 
subpoenas  in  the  following  years:  1966  one,  1968  three,  1969  twenty,  19*0 
seven,  1971  two,  1972  five.  1973  one.  To  date  we  have  been  successful  m  pro- 
tecting the  unpublished  notes,  sources  and  photographs  of  our  staff  members 
in  all  instances." 

INDIANA 

From  Wendell  Phillippi,  managing  editor,  Indianapolis  News:  Indiana's 
shield  statute  was  tested  twice  in  the  last  two  years.  They  involved  thte  Warsaw 
Times-Union  in  1971  and  the  Evansville  Courier  in  1972. 
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In  tlie  Warsaw  case,  a  defense  attorney  for  a  man  charged  with  peddling 
drugs  subpoenaed  all  the  files  the  newspaper  had  accumulated  in  an  investigation 
of  drug  activity.  The  newspaper  filed  a  motion  to  block  the  subpoena  and  to 
protect  all  its  files.  Judge  Allen  A.  Rasor  of  Kosciusko  Superior  Court  ruled 
for  the  newspaper.  The  defense  attorney  then  subpoenaed  editorial  writer 
William  K.  Mollenhour.  The  editor  refused  to  answer  five  questions  in  court, 
citing  Indiana's  shield  law  and  the  First  Amendment.  The  judge  ruled  for  the 
editor. 

In  Evansville,  David  Berry,  a  reporter,  was  called  before  a  grand  jury  in- 
vestigating gambling.  Berry  refused  to  answer  any  of  the  28  questions  he  was 
asked.  Judge  William  Miller  of  Vanderburgh  Circuit  Court  ordered  Berry  to  an- 
swer five  of  the  questions,  but  exempted  him  from  the  rest.  The  23  unanswered 
questions  pertained  to  information  about  gambling  which  Berry  had  received 
from  confidential  sources  and  it  was  labeled  by  the  judge  as  privileged  informa- 
tion. The  five  questions  that  Berry  was  directed  to  answer  pertained  to  gambling 
activities  that  he  had  witnessed.  He  appeared  before  the  grand  jury  but  what  he 
said  was  not  divulged. 

From  John  J.  Powers,  managing  editor.  South  Bend  Tribune :  "We  have  not 
had  any  direct  problem.  In  other  words,  we  have  never  had  a  reporter  or  editor 
subpoenaed  to  disclose  notes,  sources  or  other  information  which  we  consider 
to  be  of  a  confidential  nature.  We  have  had  some  harassment  about  bringing 
library  files  to  court,  which  I  believe  I  have  straightened  out." 

lOWA 

From  A.  Edward  Heins,  managing  editor.  The  Register  and  Tribune,  Des 
Moines : 

"As  far  as  I  know  there  have  been  almost  no  requests  for  subpoenas  of  in- 
formation from  newspapers  in  Iowa. 

"Last  year  we  had  one  state  agency  seek  to  subpoena  one  of  our  reporters,  but 
it  turned  out  the  agency  did  not  have  subpoena  powers,  so  nothing  ever  came  of 
the  situation." 

KANSAS 

From  Alan  D.  Moyer,  executive  editor.  The  Wichita  Eagle  and  The  Wichita 
Beacon :  "I'm  enclosing  what  file  we  have  in  our  library  on  subpoenas  to  news- 
men. I  asked  Sigma  Delta  Chi  here  and  they  tell  me  no  file  is  kept  on  it,  but  did 
add  that  no  one  has  been  required  to  testify  as  to  sources.  No  one  on  our  staff 
has  been  forced  to  testify  although  we've  had  a  couple  of  requests." 

Confidentiality  of  a  newsman's  sources  was  upheld  July  5,  1971,  by  Judge 
James  V.  Riddel  Jr.  in  Sedgwick  County  District  Court.  Three  newsmen  had  been 
subpoenaed  by  the  defense  in  a  drug  case  to  testify  if  they  had  been  informed  by 
sheriff's  officers  that  a  search  warrant  was  to  be  served  before  it  actually  was 
served.  One  reporter  testified  he  didn't  remember  who  had  told  him;  another 
reporter  testified  he  learned  about  it  from  another  newsman.  The  third,  when 
asked  if  a  sheriff's  officer  had  informed  him  of  the  search  warrant,  said  his  in- 
formation came  from  a  confidential  source.  The  judge  said  he  would  study  his 
ruling  in  the  light  of  recent  U.S.  Supreme  Court  decisions. 

KENTUCKY 

From  Robert  P.  Clark,  executive  editor.  The  Courier-Juornal  and  The  Louisville 
Times :  "These  cases  cover  The  Courier-Journal  only.  I  do  not  have  access  to 
situations  that  occurred  elsewhere  in  the  state,  and  I  doubt  if  anyone  else  has 
ever  tried  to  pull  it  all  together.  The  Louisville  Times  has  had  no  substantive 
incidents  in  that  period  (from  1967  through  1972.) 

"This  year,  we  have  had  a  single  incident  that  I'm  aware  of — in  which  a 
Courier-Journal  reporter  was  sul)poenaed  to  testify  in  the  trial  of  a  police  major 
accused  of  perjury.  We  took  the  position  that  we  would  testify  to  what  had  al- 
ready been  printed  in  the  new.spaper,  but  not  to  other  information  about  the  case. 
After  a  discussion  of  the  matter  with  the  lawyer  who  had  caused  the  subpoena 
to  be  issued,  it  was  withdrawn. 

"Just  this  week  (the  letter  was  dated  March  9,  1973)  there  was  another  threat 
of  subpoena  in  a  very  similar  case — again  the  case  of  a  policeman  on  trial  for 
perjury.  But  the  case  was  abruptly  ended  by  the  judge,  who  declared  that  evi- 
dence already  given  in  the  case  was  insufficient  for  a  conviction.  So  we  were  not 
actually  subpoenaed  and  did  not  testify. 
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"A  case  that  became  nationally  known  occurred  in  1969,  1970  and  1971  when 
Paul  Branzburg.  Courier-Journal  reporter,  lost  separate  appeals  to  the  Kentucky 
Court  of  Appeals  in  actions  stemming  from  his  investigation  into  drug  abuse.  In 
each  case,  the  Court  of  Appeals  ruled  that  Branzburg  was  required  to  testify 
before  county  grand  juries  in  Louisville  and  Frankfort. 

"The  Jefferson  County  jury  was  interested  in  finding  out  about  a  hashish 
making  operation  that  the  reporter  wrote  about  in  1969.  The  jury  and  common- 
wealth attorney  especially  were  interested  in  the  names  of  two  persons  involved 
in  the  drug  making.  A  Franklin  County  grand  jury  wanted  to  ask  Branzburg 
about  stories  on  drug  abuse  in  Frankfort,  the  state  capital.  Among  other  things, 
the  grand  jury  wanted  information  about  an  unnamed  state  government  official 
who  reportedly  smoked  marijuana  and  sold  .$300  worth  of  'pot.' 

"Action  at  the  state  level  was  held  up  pending  appeal  through  the  federal 
courts,  which  resulted  in  the  U.S.  Supreme  Court's  1972  decision  in  the  joined 
cases  of  Branzburg.  Earl  Caldwell  and  Paul  Pappas.  Branzi)urg.  now  a  reporter 
for  the  Detroit  Free  Press,  has  been  sentenced  to  six-months  contempt  of  court 
in  Jefferson  County.  One  attempt  by  the  commonwealth's  attorney  to  extradite 
Branzburg  has  failed  because  of  what  Michigan  authorities  termed  'some  de- 
fects' in  the  extradition  papers. 

■'In  February  1971,  a  Jefferson  County  grand  jury  was  called  in  the  wake  of  an 
investigation  by  WHAS-TV  in  Louisville  into  undercover  gambling  operations. 
Four  station  employes,  including  the  two  newsmen  who  put  the  story  together, 
answered  subpoenas  to  appear  before  the  grand  jury. 

"All  appeared  with  the  understanding  that  they  would  not  disclose  sources 
of  information  and  would  talk  only  in  general  terms  about  the  investigation.  The 
grand  jury  indicted  eight  persons.  Later,  during  a  criminal  trial,  the  judge  ruled 
that  the  reporters  did  not  have  to  reveal  their  confidential  sources  although  the 
commonwealth  attorney  requested  that  they  do  so. 

'•A  subpoena  was  issued  in  March  1971  for  Courier-Journal  reporter  Charles 
Babcock  to  appear  in  a  case  in  U.S.  District  Court  in  Louisville.  The  action  in- 
volved a  firm  owning  adxilt  newsstands  and  an  adult  movie  house  in  the  city.  The 
company  owner  brought  suit  to  stop  local  police  and  prosecutors  from  raiding  the 
outlets. 

"Reporter  Babcock  was  subpoenaed  by  the  plaintiffs  to  testify  about  what 
he  witnessed  at  the  scene  of  a  raid  and  to  verify  and  bring  along  photographs 
taken  during  the  raid.  The  subpoena  was  dropped  after  the  newspaper  agreed 
to  supply  only  published  photographs  to  the  plaintiff's  attorney. 

"Stan  Macdonald,  Courier-Journal  reporter,  was  subpoenaed  in  January  1973 
to  appear  before  the  Jefferson  County  grand  jury.  He  was  asked  to  testify 
about  articles  he  wrote  concerning  a  county  official's  private  investigative 
business. 

"After  negotiation,  the  reporter  testified  only  on  condition  that  he  limit  his 
testimony  to  what  had  been  published  in  he  newspaper  about  the  case.  The 
grand  jury  foreman  agreed  to  the  condition.  During  his  testimony,  no  demand 
was  made  for  Macdonald  to  go  beyond  the  published  information,  and  he  declined 
to  give  an  'opinion'  about  the  case  when  asked  several  times  to  do  so. 

"A  case  outside  the  state,  but  within  the  Courier-Journal's  circulation  area, 
involved  Pat  Siddons,  the  newspaper's  bureau  man  in  Bloomington,  Ind.,  assigned 
to  cover  Indiana  University. 

"On  May  4,  1969,  Siddons  was  among  several  newsmen  and  university  officials 
who  were  locked  inside  a  meeting  room  by  a  group  of  black  students.  The  'lock 
in"  was  part  of  general  campus  unrest  that  spring. 

"Tlie  Monroe  County  prosecutor  later  sought  to  subpoena  all  photographs 
taken  during  the  incident  by  the  newspaper's  stringer  photographer  in  Bloom- 
ington. The  newspaper  balked  at  giving  up  all  unpublished  pictures,  and  the 
prosecutor  declined  to  press  the  matter. 

"A  coimty  grand  jury  eventually  returned  nine  indictments  in  the  case. 
Siddons  was  subpoenaed  to  appear  at  a  subsequent  criminal  hearing  in  the  matter. 
He  was  asked  and  answered  questions  only  verifying  the  circulation  of  the 
Louisville  newspaper  in  the  area  and  his  authorship  of  articles  dealing  with  the 
'lock  in.' " 

LOUISIANA 

From  Arthur  F.  Felt  Jr.,  editor.  The  Times-Picayune,  New  Orleans :  "I  have 
checked  with  Walt  Cowan  of  the  States-Item  and  the  only  cases  we  remember 
in  which  we  received  subpoenas  to  produce  records  were  the  Black  Panther 
and  Clay  Shaw  trials. 
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"As  a  matter  of  policy  we  will  not  produce  information  from  our  files  or 
records,  or  pictures  or  testify  except  under  subpoena." 

(Testimony  by  editors  and  reporters  in  the  Black  Panther  and  Clay  Shaw 
trials  did  not  involve  disclosure  of  confidential,  unpublished  information  or 
sources. ) 

From  Jim  Hughes,  city  editor,  State-Times,  Baton  Rouge :  "In  Louisiana  we 
have  a  shield  law  several  years  old  which  protects  confidential  sources  only,  as 
distinct  from  information  itself.  When  the  law  was  proposed  and  passed  there 
was  not  the  threat  to  information  that  exists  today. 

"There  was  a  recent  case  in  which  a  state  judge  upheld  a  reporter's  privilege 
based  on  the  law  cited  above.  A  federal  judge  has  said  no  such  privilege  exists, 
and  of  course  it  doesn't  in  federal  law. 

"Based  upon  my  conversations  with  other  news  media  throughout  the  state, 
the  subpoena  power  has  not  been  too  badly  used  yet.  In  Baton  Rouge,  however, 
there  were  these  instances  : 

"The  U.S.  Justice  Department  threatened  to  subpoena  all  our  photographs, 
those  published  and  those  not  published,  of  a  shootout  between  police  and  the 
Black  Muslims  here  on  January  10,  1972.  In  this  case  we  (the  State-Times 
and  the  Advocate)  provided  copies  of  all  pictures  (more  than  300  of  them)  to  all 
three  sides  in  subsequent  investigations.  This  included  the  Justice  Department, 
the  state  district  attorney  and  the  defense  for  several  Negi-oes  facing  various 
charges  in  the  incident.  Our  attitude  is  that  this  was  not  information  that  we 
had  gained  through  our  own  investigation  or  through  a  trust  or  confidence 
of  any  kind,  but  impartial  presentations  of  what  happened  in  full  pulUic  view. 

"In  connection  with  the  same  incident,  the  film  belonging  to  both  "WBRZ-TV 
and  WAFB-TV  was  provided  to  the  Justice  Department  for  the  same  reason 
I  cited  previously. 

"The  same  situation  developed  following  an  incident  at  Southern  University 
here  in  which  two  students  were  slain,  except  that  in  this  case  the  newspaper 
had  no  pictures  of  its  own  of  the  incident. 

"The  State-Times  and  Advocate  have  no  objection  to  access  to  our  coverage, 
published  or  unpublished  matter,  in  the  case  of  a  public  occurrence.  On  the 
other  hand  we  feel  that  no  one  should  have  access  to  unpublished  matter  when 
it  is  derived  from  our  own  investigation  or  initiative  or  if  it  involves  any  con- 
fidence or  trust  either  implied  or  explicit." 


From  Ernest  W.  Chard,  editor,  Portland  Press  Herald  and  Portland  Evening 
Express:  "From  January  1,  1967  to  December  31,  1972,  Maine  representatives 
of  the  news  media  were  subpoenaed  only  once  as  far  as  I  can  discover. 

"In  October,  1968,  two  reporters  of  the  Bangor  Daily  News  were  subpoenaed 
by  the  defense  to  give  testimony  at  a  pretrial  disclosure.  The  case  involved  a  suit 
brought  by  the  state  against  a  firm  for  polluting  a  stream. 

"Both  reporters  had  written  stories  on  the  subject.  They  were  asked  to  testify 
about  the  stories  and  to  identify  soiirces  of  information.  Their  paper's  attorney 
advised  them  to  comply  and  they  did  so,  reserving  only  the  right  not  to  reveal 
sources  when  they  considered  doing  so  would  injure  the  sources. 

"Their  testimony  was  entered  on  this  basis  without  further  incident."' 

MABTLAND 

From  Philip  S.  Heisler,  managing  editor,  The  Evening  Sun,  Baltimore :  "We 
had  one  reporter-subpoena  case  last  year  and  it  is  still  in  the  courts. 

"The  state's  attorney  of  Worcester  County  subpoenaed  reporter  David  Light- 
man  to  testify  before  a  grand  jury.  With  the  newspaper's  backing,  he  refused 
to  testify.  Te  was  found  guilty  of  contempt.  We  took  the  case  to  the  Appeals 
Court  and  lost. 

"We  have  now  taken  the  case  to  the  U^.S.  Supreme  Court  Init  there  has  been 
no  decision  thus  far  on  whether  that  court  will  hear  tlie  case. 

"You  will  notice  that  what  makes  this  case  slightly  'different'  from  the  usual 
Freedom  of  Information  case  is  that  we  are  charging  that  the  state's  attorney 
used  the  subpoena  power  as  harassment  of  the  press." 

Lightman  wrote  a  series  of  articles  dealing  with  young  people  in  Ocean  City, 
Md.  One  article  described  an  unnamed  pipe  shop  in  Ocean  City  and  quoted  the 
unnamed  operator  of  the  shop  as  having  asked  a  potential  customer  (Lightman) 
if  he  would  like  to  "draw  some  grass"  to  illustrate  the  uses  of  the  pipes  in  the 
shop.  The  offer,  according  to  a  brief  filed  with  the  SupreniP  Court,  was  made 
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while  a  uniformed  Ocean  City  policeman  was  standing  in  another  part  of  the  shop 
and  when  Lightman  expressed  concern,  the  shopkeeper  replied :  "Don't  worry 
about  him.  We  have  a  lot  of  cops  come  in.  You  know,  it's  rough  for  them  ;  most  are 
under  21.  We're  nice  to  them,  so  they  don't  come  sniffing  around."  Lightman 
declined  the  offer. 

Counsel  for  Lightman  contended  the  state's  attorney  was  using  the  grand  .niry 
"to  punish  and  intimidate  a  critical  press  rather  than  to  develop  necessary  infor- 
mation about  criminal  activities." 

MASSACHUSETTS 

From  Thomas  J.  Murphy,  managing  editor,  The  News  Tribune,  Waltham, 
Mass.,  and  co-chairman  of  Massachusetts  Press-Bar  Committee :  "The  only  Mas- 
sachusetts case  of  note  is  that  concerning  Pappas."' 

(The  decision  of  the  Supreme  Judicial  Court  of  Massachusetts  in  the  Pappas 
case  was  forwarded  to  John  R.  Finnegan,  executive  editor  of  the  St.  Paul  Dis- 
patch and  Pioneer  Press  and  chairman  of  the  APME  Freedom  of  Information 
Committee. ) 

MICHIGAN 

From  Elmer  E.  White,  executive  secretary  of  Michigan  Press  Association,  East 
Lansing,  Mich. : 

"We  have  a  little  trouble  in  Michigan,  but  not  much. 

"A  state  law  on  the  books  for  20  years  and  previously  considered  applying  only 
to  grand  jury  investigations  has  been  held  applicable  to  any  criminal  case.  Its 
wider  significance  was  uncovered  by  John  B.  Weaver,  an  attorney  for  the  Detroit 
News. 

"Mr.  Weaver  claimed  that  Boyd  Simmons,  assistant  managing  editor  for  the 
News,  did  not  need  to  answer  questions  about  a  case  in  which  information  from 
the  News'  Secret  Witness  plan  was  a  factor. 

"Mr.  Weaver  referred  to  MCLA767.5a  (PA  276.  1951)  in  Case  No.  CR-71-9075, 
People  of  the  State  vs.  Mark  Peter  Stevens.  Eileen  Orr  and  David  Dickason. 
Record's  Judge  (46th  district)  Clarence  E.  Reid  upheld  the  News'  position  and 
ruled  on  June  5, 1971  that  Mr.  Simmons  need  not  answer. 

"Six  months  later  in  a  similar  case  (People  vs.  Lee  Evans,  a  retrial)  a  South- 
field  .iudge  ruled  again  that  newspapermen  cannot  be  forced  to  testify. 

"These  rulings  relate  to  testimony  involving  information  the  reporter  comes  by 
in  performing  his  duties ;  not  to  all  incidents,  where,  for  example,  the  reporter 
himself  were  a  witness  of  a  crime." 

MINNESOTA 

Fi-om  John  R.  Finnegan,  executive  editor,  St.  Paul  Dispatch  and  Pioneer 
Press : 

"Aside  from  about  a  score  of  subpoenas  issued  for  such  things  as  accident 
pictures  and  testimony  identifying  stories  in  change-of-venue  cases  we  have  had 
only  one  major  incident  involving  subpoenas  and  identification  of  a  source  of 
information  since  1967  to  the  present. 

"One  of  our  reporters,  Don  Giese  of  the  St.  Paul  Pioneer  Press,  was  sub- 
poenaed to  appear  on  February  26,  1969  in  a  murder  trial  involving  a  T.  Eugene 
Thompson.  Thompson  had  been  convicted  of  murder  previously  and  on  appeal 
for  a  new  trial  subpoenaed  our  reporter  to  testify  as  to  the  source  of  information 
on  a  number  of  stories  written  about  the  case. 

"Giese  refused  to  identify  his  sources  before  Judge  Douglas  Andahl  of  the 
Hannepin  County  District  Court  on  First  Amendment  grounds.  He  was  sentenced 
to  90  days  in  jail  for  contempt  of  court.  The  judge  granted  a  stay  pending  ap- 
peal to  the  Minnesota  Supreme  Court. 

"The  Supreme  Court  ruled  on  August  1,  1969,  that  the  question  asked  Giese 
about  the  stories  was  too  vague  and  did  not  deal  with  a  specific  issue.  The  court 
said,  in  effect,  the  defense  could  not  go  on  a  fishing  trip,  hoping  to  uncover  evi- 
dence favorable  to  the  defendant.  The  issue  was  remanded  back  to  the  district 
court. 

"On  September  10.  1969,  Giese  was  again  subpoenaed  and  asked  about  one 
story  only.  He  said  he  could  not  recall  the  source.  The  defense  attorney  there- 
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upon  dismissed  him.  Giese  would  not  liave  divulged  the  source  if  he  had  re- 
membered it. 

"Several  other  reporters  were  subpoenaed  in  this  ease — generally  to  identify 
stories  as  they  appeared  in  their  publications  on  a  given  day." 

MISSISSIPPI 

From  Purser  Hewitt,  executive  editor  of  The  Clarion-Ledger,  Jackson  :  "Found 
no  subpoena  cases  in  our  state,  after  check  all  around." 

MISSOURI 

From  Martin  L.  Duggan,  assistant  managing  editor,  St.  Louis  Globe-Democrat : 

"In  civil  matters  we  receive  an  average  of  three  or  four  subpoenas  a  year, 
usually  relating  to  damage  suits,  with  lawyers  wanting  photographs  of  acci- 
dents. Our  policy  is  that  we  will  not  voluntarily  release  such  material,  but  will 
respond  to  subpoenas. 

"In  criminal  cases,  usually  resulting  from  Globe-Democrat  investigations 
which  result  in  charges  being  filed  against  public  officials,  our  reporters  have 
been  subpoenaed  in  a  number  of  instances.  Our  policy  here  is  to  respond  to  the 
subpoena  and  cooperate,  providing  testimony  does  not  impinge  on  confidentiality. 
Our  counsel,  Lon  Hocker,  recalls  we  have  come  close  to  the  brink  but  have  not 
had  real  confrontation  on  this  issue." 

From  George  R.  Burg,  managing  editor,  the  Kansas  City  Star : 

"I  have  checked  The  Star's  library  files  and  found  no  subpoena  cases  that  met 
your  specifications." 

From  James  C.  Millstone,  assistant  managing  editor,  St.  Louis  Post-Dispatch : 
"We  are  forwarding  to  you  a  rundown  of  subpoenas  received  by  the  St.  Louis  Post- 
Dispatch  and  KSD  radio  and  television  in  the  period  since  January  1,  1967.  The 
broadcast  companies  are  owned  by  the  Pulitzer  Publishing  Company. 

"The  listing  was  prepared  by  Evans,  Hoemeke  and  Casey,  attorneys  for  the 
Pulitzer  Publishing  Company." 

The  listing  follows : 

"January  12,  1968 — Request  by  attorney  for  Humane  Society  for  transcription 
of  broadcast  on  KSD  about  Humane  Society.  We  believed  remarks  were  not 
libelous  and  would  prevent  lawsuit  if  we  made  available  so  advised  KSD  to 
comply  with  request  which  was  done. 

"November  17,  1969 — Subpoena  to  KSD  'any  and  all  soundscriber  tapes  of 
broadcasts  and  editorials  naming  Milton  Brookings,  Jr.,  during  1969,'  by  Brook- 
ings' attorney  in  criminal  trial.  Advised  attorney  he'd  need  a  truck  to  haul  the 
material  and*  special  equipment  to  play  it.  Finally  got  two  parties  (prosecutor 
and  defense  attorney)  to  stipulate  certain  matters  that  were  said  and  we  pro- 
duced nothing. 

"January  20,  1970 — A  Post-Dispatch  reporter.  Bob  Collins,  was  subpoenaed 
by  U.S.  Attorney  in  Kansas  City  to  bring  all  of  his  files  pertaining  to  Mr.  DePugh, 
Minute  Man  leader.  DePugh  was  on  trial  for  bail  jumping,  and  while  a  fugative 
had  contact  with  Collins  through  anonymous  intermediaries.  We  accompanied 
Mr.  Collins  to  Kansas  City  and  met  with  U.S.  Attorney.  We  asked  what  in- 
formation he  was  seeking  and  indicated  we  had  no  information  that  would  be 
helpful.  We  also  indicated  Mr.  Collins  could  not  reveal  confidential  source  but 
we  did  not  think  this  would  be  material  to  trial  anyway.  As  a  result  of  con- 
ference Collins  was  not  called  to  testify. 

"Mav  26,  1970 — Post-Dispatch  photographers  were  subpoenaed  to  appear  be- 
fore federal  grand  jury  at  10  A.M.  May  27,  1970,  and  to  bring  all  negatives,  prints 
and  photographs  taken  in  the  vicinity  of  the  Air  Force  ROTC  building  on  the 
Washington  University  campus  on  the  4th  and  5th  of  May,  1970. 

"A  motion  to  quash  the  subpoena  as  to  the  unpublished  negatives  and  for  a 
protective  order  was  filed  and  heard  by  the  court  at  9  a.m.  May  27,  and  overruled, 
and  a  stay  granted  pending  the  appeal.  Published  photographs  were  furnished 
the  grand  jury. 

"Notice  of  Appeal  to  the  8th  Circuit  Court  of  Appeals  was  filed  May  28,  1970. 

"On  June  19,  1970,  the  United  States  district  attorney  filed  a  motion  to  dis- 
miss the  appeal  and  vacate  the  stay  order. 

"On  June  24,  Post-Dispatch  counsel  and  the  United  States  district  attorney 
reached  an  agreemei  t  that  three  additional  prints  would  be  furnished.  It  was  our 
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opinion  that  all  who  appeared  in  these  three  photographs  also  appeared  in  photo- 
graphs heretofore  furnished  under  the  original  subpoena.  A  new  subpoena  was 
issued  calling  only  for  prints.  The  three  additional  prints  were  furnished.  A 
stipulation  dismissing  the  appeal  was  then  filed  June  25." 

"June  10,  1970 — United  States  attorney  subpoenas  to  photographers  for  photo- 
graphs published  by  Post-Dispatch  pertaining  to  above  demonstrations,  for  use 
in  criminal  trial  of  certain  students.  These  subpoenas  covered  those  photographs 
which  were  subject  of  agreement  referred  to  above  and  were  produced. 

"June,  1971 — Defense  attorneys  in  above  case  contacted  Pulitzer  Publishing 
Company  wanting  all  photographs,  negatives,  etc.  Advised  only  photographs 
available  now  were  those  published  which  were  being  produced  pursuant  to  U.S. 
subpoena. 

"Fall.  1971 — Again  were  requested  by  defense  attorney  of  some  Washington 
University  students  to  furnish  photographs.  Refused  to  voluntarily  do  so  and 
subpoenas  never  issued. 

"February,  1973 — KSD,  Howard  DeMere,  subpoenaed  to  bring  recording  of 
statements  made  by  president  of  School  Teachers  Union  in  hallway  outside 
courtroom  during  trial  recess.  Statements  had  been  broadcasted  on  television 
news  so  felt  since  they  were  already  public  Howard  should  comply.  He  was 
never  called  upon  to  testify  as  party  admitted  statements  in  court. 

"February,  1973 — Jenkins  vs.  Pulitzer  Publishing  Company.  This  is  a  pending 
libel  suit.  The  plaintiff  requested  through  interrogatories  information  pertain- 
ing to  the  story  complained  about.  None  of  the  information  requested  involved 
confidential  material  or  sources  and  the  information  was  furnished. 

"Miscellaneous — In  addition  to  the  foregoing  we  recall  at  least  three  instances 
where  defense  attorneys  in  criminal  cases  subpeonaed  video  tapes  of  news  broad- 
casts in  order  to  prove  adverse  pre-trial  publicity.  In  each  ease  upon  advice  as  to 
the  problems  with  video  tape  viewing  in  a  courtroom  the  requests  were  dropped." 

MONTANA 

From  Duane  W.  Bowler,  editor.  The  Billings  Gazette  :  "To  my  personal  knowl- 
edge there  were  no  subpoenas  of  the  type  mentioned  in  Montana  in  the  survey 
period.  The  closest  thing  I  have  that  even  relates  to  it  was  when  an  Independent 
Record  Reporter  in  Helena  was  invited  to  appear  before  the  State  Racing  Com- 
mission as  it  wanted  to  know  who  told  him  a  race  or  so  had  been  fixed.  The 
reporter  appeared  before  the  commission  voluntarily  and  told  them  he  was  not 
divulging  his  source.  That's  all  there  was  to  it." 

NEBRASKA 

From  Joe  R.  Seacrest,  executive  editor,  Lincoln  Journal :  "In  25  years  I  have 
been  with  the  Lincoln  Journal,  we  have  never  been  subpoenaed,  except  in  libel 
cases  involving  our  own  newspaper  story. 

"We  have  been  threatened  with  subpoenas  and  each  time  have  talked  the  par- 
ties out  of  them  by  telling  them  we  vigorously  would  contest  with  attorney  their 
right  to  subpoena  anything  beyond  the  printed  newspaper  by  raising  the  news- 
man privilege  as  our  right  implicit  in  the  First  Amendment." 


From  Ruthe  V.  Deskin  of  the  Las  Vegas  Sun:  "Two  columnists  of  the  Sun 
(PaTil  Prize  and  myself)  had  written  of  alleged  misdeeds  by  certain  county  of- 
ficials. We  were  both  subpoenaed  to  appear  before  the  Clark  County  Grand  Jury, 
which  we  did.  We  were  accompanied  by  our  attorney,  Ralph  Denton. 

"As  per  pre-determined  action  and  on  advice  of  our  attorney  we  both  took  the 
First  Amendment  (which  of  course  has  since  been  overruled)  and  the  Nevada 
shield  law.  We  answered  no  questions  although  we  both  were  instructed  as  to  a 
citizen's  duty,  etc.  Although  the  rumor  around  the  courthouse  for  a  couple  of  days 
was  that  we  were  going  to  be  cited  for  contempt,  nothing  ever  came  of  it. 

"Since  that  time  threats  of  subpoena  have  been  made  on  two  other  reporters, 
but  no  action  was  taken." 

Warren  Lerude,  executive  editor.  Reno  Evening  Gazette  and  Nevada  State 
Journal,  reported  Ruthe  Deskin's  report  was  "all  that's  appropriable  at  the  mo- 
ment" in  Nevada. 
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NEW    HAMPSHIRE 

From  James  D.  Ewing,  publisher,  Keene  Sentinel :  "I  circulated  a  memo  to  ap- 
propriate people  at  each  of  the  other  daily  newspapers  of  the  state. 

"I  have  received  four  replies,  three  of  which  state  they  know  of  no  instances 
of  attempts  to  subpoena  confidential  soui'ces  or  information.  The  fourth  came 
from  James  R.  Bucknam  at  the  Union  Leader.  .  .  . 

"By  now  I  think  it  is  safe  to  assume  that  tlie  absence  of  a  reply  from  the  other 
four  suggests  they  do  not  know  of  any  subpoena  efforts  in  their  own  areas.  We 
know  of  none  in  the  Keene  area.'" 

Bucknam,  executive  editor  of  the  Manchester  Union  Leader,  reported  there 
were  three  instances  where  staff  members  were  subpoenaed : 

"In  1969  a  subpoena  was  issued  to  one  of  our  reporters  to  appear  before  a 
county  grand  jury.  The  reporter  agreed,  subject  to  certain  conditions,  and  his 
testimony  was  heard  without  disclosure  of  source. 

"In  1970  one  of  our  reporters  was  subpoenaed  in  a  federal  grand  jury  proceed- 
ing and  he  did  testify  as  to  his  involvement  in  covering  a  news  story. 

"In  1972  one  of  our  reporters  was  subpoenaed  to  appear  befoo-e  a  county  grand 
jury  to  produce  private  letters  to  this  reporter  in  connection  with  a  ease  about 
which  the  county  attorney  exi^ected  the  reporter  to  write.  Uur  reporter  did  ap- 
pear but  did  not  supply  the  requested  letters,  was  not  paid  a  witness  fee  and 
waited  five  months  for  a  mileage  payment." 

NEW    JEBSET 

From  Joseph  S.  Jennings,  editor,  The  Daily  Journal,  Elizabeth,  N.J. :  "I  have 
written  to  the  editors  of  every  daily  newspaper  in  the  state  to  determine  what 
experiences,  if  any,  they  have  had.  Enclosed  are  copies  of  the  responses  of  two 
editors  who  have  had  some  minimum  encounters  with   subpoena  power  .... 

"As  for  ourselves,  we  have  had  a  few  subpoenas  over  the  years,  but  they  have 
merely  sought  to  verify  that  in  a  certain  article  or  picture  did  appear  in  the  paper. 
It  has  never,  to  my  knowledge,  been  necessary  to  go  to  court  or  to  surrender 
documents  or  information." 

Coit  Hendley  Jr.,  executive  editor  of  The  Herald-News,  Passaic,  reported  the 
paper  was  subpoenaed  January  24,  1973,  to  provide  "all  photographic  records" 
pertaining  to  an  automobile  accident  April  12,  1970.  The  issue  became  moot, 
because  The  Herald-News  has  a  policy  of  cleaning  out  files  of  this  type  of 
photographs  each  year. 

John  J.  Curley,  editor  and  publisher,  The  Courier-News,  Somerville,  said 
reporter  Wayne  Beissert  was  subpoenaed  by  the  defense  in  a  murder  trial  this 
year. 

"When  he  got  the  subpoena  I  called  the  attorney  and  asked  what  he  wanted  with 
Beissert,"  Curley  reported.  "The  attorney  told  me  he  doubted  he  would  call 
Wayne  to  the  stand  but  if  he  did  it  would  be  just  to  tell  the  jury  that  the  facts 
in  the  story  were  as  he  reported  them.  They  had  not  planned  to  seek  information 
from  him." 

From  Lloyd  P.  Burns,  general  manager.  New  Jersey  Press  Association :  "We 
forwarded  questionnaires  to  150  weekly  newspapers  and  received  32  responses 
of  which  all  but  three  reported  they  have  not  been  served  subpoenas." 

Joe  King,  executive  editor,  Ridgewood  Newspapers,  said  a  reporter  was  sub- 
poenaed February  10,  1972,  to  appear  in  Superior  Court  "to  give  testimony  before 
the  court  and  produce  all  notes,  memoranda  reflecting  upon  conversations  with 
Neilan  Boman,  president  of  the  Mahweh  Republican  Club  since  January  24. 
1972."  The  brief  to  quash  the  subpoena  was  not  argued ;  the  matter  was  settled 
in  the  judge's  chambers  without  any  witnesses  called  to  testify. 

The  other  two  cases  involved  verification  of  articles  or  pictures  which  had 
been  published. 

Burns  said  he  had  been  "reliably  informed  that  the  now  defunct  Newark  News 
was  served  14  subpoenas  during  the  three  years  preceding  that  newspaper's 
demise." 

One  of  those  subpoenas,  of  course,  involved  Peter  Bridge,  whose  case  attracted 
nationwide  attention  after  he  was  jailed  for  21  days  for  refusing  to  answer  some 
questions  in  a  grand  jury's  probe  of  allegations  involving  the  Newark  housing 
authority.  On  March  19.  1973,  the  United  States  Supreme  Court  declined  to 
hear  Bridge's  appeal  that  grand  juries  be  required  to  show  compelling  need 
before  they  question  newsmen. 
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NEW    MEXICO 

From  George  Caimack,  editor,  The  Albuquerque  Tribune :  "The  only  recent 
instance  we  can  recall  concerned  our  own  newspaper  in  connection  with  a  crim- 
inal trial  following  a  riot  here.  The  prosecution  subpoenaed  one  of  our  photog- 
raphers with  instructions  to  bring  all  the  photographs  he  had  taken  during 
the  rioting. 

"We  agreed  to  furnish  copies  of  the  pictures  we  had  carried  in  the  newspai>er, 
with  the  photographer  testifying  that  they  were  legitimate. 

"This  did  not  satisfy  an  assistant  prosecutor  and  when  we  were  not  able  to 
work  it  out,  we  turned  the  matter  over  to  our  lawyer  and  were  ready  to  fight  it 
in  court. 

"Then  there  was  an  anticlimax  that  was  almost  laughable.  At  this  stage  of 
the  game,  our  photographer  told  us  that  he  could  not  locate  his  negatives ;  we 
had  filed  only  the  pictures  we  had  used.  The  matter  simmered  for  several  days 
and  then  the  prosecutor  dropped  the  question  of  our  submitting  the  additional 
pictures.  ...  I  might  add  that  we  have  been  sure  from  that  time  on  to  destroy 
pictures  ami  negatives  as  soon  as  we  are  sure  we  will  have  no  use  for  them." 

NEW    YORK 

From  Burt  Blazar,  Star-Gazette,  Elmira  :  "We  did  have  a  case  in  November 
1972.  The  Village  of  Hammoudsport  in  Steuben  County,  N.Y.,  suspended  its  police 
chief  after  making  16  charges  against  him.  The  village  then  decided  to  hold  a 
hearing,  in  which  the  hearing  officer  and  lawyers  have  subpoena  power. 

"The  village's  lawyer  subpoenaed  our  reporter  in  nearby  Bath,  the  county  seat. 
He  said  he  wanted  him  to  testify  on  how  he  obtained  certain  information  from 
the  police  chief.  The  information  concerned  a  court  order  the  chief  had  secured 
to  force  the  village  to  tell  him  what  he  was  charged  with.  A  story  was  published 
on  the  court  order. 

"Our  lawyer  accompanied  the  reporter  to  the  hearing.  Before  our  man  was 
called,  our  lawyer  told  the  village's  lawyer  that  our  reporter  would  agree  to 
corroborate  anything  already  given  in  testimony  but  would  refuse  to  offer  new 
evidence  or  comment  in  any  other  way. 

"Our  lawyer  cited  the  New  York  state  shield  law  as  supportive  of  this  stance. 

"As  it  turned  out  the  village  and  the  chief  reached  an  agreement  whereby  the 
chief  was  to  resign.  Therefore,  our  reporter  was  not  called. 

"We  had  discussed  the  possibility  of  ignoring  the  subpoenas  completely.  But 
after  the  chief  testified  on  his  version  of  his  contact  with  our  reporter  we  saw 
no  problem  in  our  reporter  corroborating  that  testimony." 

NORTH    CAROLINA 

From  C.  A.  McKnight,  editor.  The  Charlotte  Observer:  "So  far  as  I  have  been 
able  to  find  out,  there  have  been  no  subpoenas,  in  civil  or  criminal  cases,  against 
newspapers  or  radio-TV  stations  in  this  state,  not  even  the  threat  of  a  subpoena." 

NORTH  DAKOTA 

From  John  D.  Paulson,  editor.  The  Forum,  Fargo :  "The  only  case  of  which 
I  am  aware  involved  a  member  of  our  staff  last  year.  One  of  our  reporters, 
Cheryl  Ellis,  was  subpoenaed  as  a  witness  in  a  federal  prosecution  of  a  group 
of  Indians  charged  with  taking  over  federal  property,  a  jail,  at  Fort  Totten 
Indian  Reservation.  Although  the  subpoena  did  not  so  state,  the  prosecutor  asked 
her  to  bring  along  notes  and  pictures,  of  which  she  had  none  by  the  time  the 
case  was  called.  She  was  questioned  about  what  she  saw  during  the  evening  of  the 
takeover,  which  was  essentially  what  she  had  written  about  in  her  newspapei* 
story.  We  watched  the  situation  closely  and  saw  no  need  to  protest.  The  reporter 
was  on  the  scene:  she  was  a  witness  to  the  event.  She  had  no  confidential 
information  to  reveal  or  withhold." 


From  Brady  Black,  vice  president  and  editor,  The  Cincinnati  Enquirer:  "Our 
library  checked  six  years  instead  of  five  as  to  subpoenas  of  newsmen  in  Ohio 
and  find  none  reported.  (We  were  sticking  to  the  type  now  at  issue,  of  course. 
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I,  and  several  others  from  the  Enquirer,  were  before  grand  jury  in  an  attempted 
entrapment  of  our  investigative  reporter. ) 

"I  talked  with  William  Oertel  of  Ohio  Newspaper  Association  and  he  said 
all  he  knew  of  were  a  case  in  Columbus  and  one  in  Dayton,  also  not  quite  on 
same  target. 

"Ohio,  of  course,  has  a  strong  shield  law." 

From  David  I.  Rimmel,  assistant  executive  editor,  The  Plain  Dealer,  Cleve- 
land :  "Ohio  has  had  a  shield  law  since  the  early  1940s,  and  it  is  regarded  as 
one  of  the  best  of  any  state.  It  has  been  tested  many  times,  but  in  every  case 
it  has  been  upheld.  There  has  never  been  an  appeal  to  a  higher  court. 

"Because  of  that  excellent  record,  there  have  been  no  dramatic  attacks  on 
reporters,  certainly  in  the  years  you  are  surveying.  There  have  been  subpoenas 
sought,  of  course,  but  the  cases  have  rarely  been  given  much  media  attention. 

"The  Ohio  law  was  strengthened  recently  when  a  photographer  for  the  Colum- 
bus Dispatch  was  summoned  and  refused  to  display  photographs  he  had  taken. 
The  court  ruled  that  under  the  shield  law  he  did  not  have  to  produce  either 
published  or  unpublished  photographs  he  had  taken. 

"This  is  viewed  as  a  precedent  that  would  safeguard  a  reporter  in  the  event 
that  information  being  sought  involved  an  unpublished  story." 

OKLAHOMA 

From  Ralph  Sewell,  assistant  managing  editor.  The  Daily  Oklahoman-Oklaho- 
ma  City  Times :  "Oklahoma  has  been  a  relatively  peaceful  state  in  media  matters 
involving  the  use  of  subpoena  power.  There  have,  however,  been  a  few  instances 
which  I  will  give  you. 

"Two  of  these  involved  our  staffers,  and  in  each  case,  principals  who  talked 
too  much.  Here's  a  brief  resume  of  each  : 

"1.  Rex  Brinlee  Jr.,  an  eastern  Oklahoma  tavern  operator,  admitted  to  one  of 
our  reporters  he  was  responsible  for  the  dynamiting  of  a  pickup  truck  which  took 
the  life  of  a  school  teacher.  (The  bomb  was  intended  for  her  husband — witness 
in  a  case  against  Brinlee).  But  Brinlee  told  Reporter  Jim  Johnson  he'd  kill  him 
if  he  ever  told.  Johnson  went  to  the  State  Crime  Bureau  with  the  information, 
later  was  a  key  witness  after  the  state  made  a  case  against  Brinlee. 

"2.  Charles  Gruver,  missing  witness  in  the  Calley  affair,  told  Editor  Jack  Tay- 
lor he  had  been  prosecuted  on  a  hot  check  charge  previously,  which  fact  Taylor 
reported  in  his  story.  Turned  out  same  Gruvpr  had  testified  in  recent  trial  he  had 
never  been  charged.  Result  was  that  Gruver  was  then  charged  with  perjury,  and 
Taylor  summoned  as  witness.  Gruver  trial  resulted  in  hung  jury. 

"So  far  as  we're  concerned,  we  had  no  objection  to  our  reporters  testifying  in 
either  of  these  cases.  Our  rule  is  that  we  will  testify  against  an  accused  if  we 
have  knowledge.  We  do  not  consider  this  a  misuse  of  the  subpoena  power.  We 
would,  of  course,  strenuously  object  to  testifying  about  what  a  witness  might 
tell  us  in  confidence.  But  we  haven't  had  any  problems  of  the  latter  sort. 

"PerhapvS  more  clasely  to  the  point  was  a  ca.se  in  Tulsa  about  six  months  ago. 
There,  World  Reporter  Jim  Henderson  was  .«>ubpoenaed  by  the  district  attor- 
ney to  appear  before  a  grand  jury  to  explain  about  a  'mystery'  witness  which 
he  said  would  appear  before  the  jury.  Jim  told  the  jury  he  couldn't  remember 
who  had  given  him  the  information,  and  the  prosecutor  didn't  press  the  matter 
further. 

"I  have  checked  our  electronic  media  watchdog  and  he  says  there  have  been 
no  efforts  in  Oklahoma  to  subpoena  tapes  or  films." 


The  Annette  Buchanan  case  began  in  1966,  when  she  was  20  and  a  student 
at  the  University  of  Oregon.  She  became  a  reluctant  celebrity  when  she  refused 
to  tell  a  grand  jury  her  sources  for  a  news  story  in  the  University  newspaper, 
Oregon  Daily  Emerald,  about  marijuana  use  by  students. 

She  was  cited  for  contempt,  and  finally,  after  a  three-year  court  fight,  paid 
a  $300  fine  in  1969.  Her  case  drew  national  attention  and  support  from  many 
editors  and  media  organizations. 

John  Buchner,  executive  editor  of  the  Albany  Democrat-Herald  and  chair- 
min  of  the  Freedom  of  Tnformition  Committee  of  the  Oregon  Newspaper 
Publishers  A.ssociation,  said  the  only  case  since  1967  in  Oregon  involved  Paul 
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Brainerd,  editor  of  the  Oregon  Daily  Emerald,  and  Matt  McCormick,  Emerald 

photo  editor. 

A  similar  report  came  from  Robert  C.  Notson,  publisher,  and  Richard  Nokes, 
managing  editor,  The  Oregonian,  Portland.  The  Oregonian  provided  this  infor- 
mation on  the  Brainerd-McCormick  case : 

"Paul  Brainerd  and  Matt  McCormick  were  subpoenaed  three  times  and  asked 
to  turn  over  photos  of  student  auti-ROTC  demonstrations  to  the  police  in  April, 
1970.  Matt  was  photo  editor  of  the  Emerald  and  a  part-time  photographer  for 
the  United  Press  International  and  Paul  Brainerd  was  editor  of  the  Emerald 
at  the  time. 

"The  first  subpoena  was  issued  Tuesday.  April  21,  1970,  and  asked  for  photos 
of  a  demonstration  in  front  of  the  ROTC  building  on  April  15,  in  which  400  per- 
sons participated.  The  DA.  John  Leahy,  nlso  requested  photos  from  smaller 
demonstrations  held  after  the  larger  one  that  week. 

"The  subpoenas  were  extended  to  Thursday,  April  23,  at  which  time  Brainerd 
and  McCormick  comi>lied  with  the  request  'under  protest'.  Brainerd  said  at  the 
time  that  going  to  jail  would  sen^e  little  purpose.  At  the  same  time  McCormick 
and  Brainerd  were  testifying  a  larger  demonstration  occurred  at  Johnson  Hall, 
the  administration  building  and  61  were  arrested.  That  protest  sparked  a  week  of 
further  activity  including  a  student  strike  that  involved  about  4,000  students  at 
its  peak. 

"A  second  set  of  subpoenas  was  served  on  Brainerd  and  McCormick  on  Mon- 
day, April  27,  asking  for  photos  of  the  Johnson  Hall  demonstration  and  sub- 
sequent demonstrations  at  the  university. 

"Attorneys  for  Brainerd  and  McCormick  challenged  the  subpoenas  in  circuit 
court  and  a  hearing  was  held  Tuesday,  April  28.  DA  Leahy  said  the  Annette 
Buchanan  decision  was  precedent  for  demanding  the  photos.  No  decision  was 
made  at  the  hearing,  but  a  third  set  of  subpoenas  was  issued  immediately  after 
the  hearing  that  Tuesday  for  Brainerd  and  McCormick  to  testify  that  after- 
noon, but  not  requiring  submission  of  photos.  Brainerd  and  McCormick  testified 
at  that  time  but  no  photos  were  turned  over. 

"Brainerd  said  later  that  it  was  significant  that  only  members  of  the  student 
press  were  subpoenaed  during  the  demonstrations  at  the  university  and  there 
was  no  further  action  taken  on  the  matter." 

PENNSYIVANIA 

From  G.  Richard  Dew,  general  manager,  Pennsylvania  Newspaper  Publishers 
Association :  "A  few  years  ago  our  so-called  'shield  law'  was  tested  in  a  case 
which  involved  the  Philadelphia  Bulletin.  The  courts  sustained  the  correctness 
of  the  law  and  we  have  not,  to  my  knowledge,  had  any  attempt  to  supersede  it 
since  then. 

"We,  of  course,  are  very  concerned  about  the  proliferation  of  cases  in  other 
states  and  in  the  federal  government  and  are  giving  it  very  close  study." 

(Detailed  information  about  the  Philadelphia  Bulletin  case  was  received  from 
Sam  Boyle,  assistant  managing  editor,  and  was  forwarded  earlier  to  Mr. 
Finnegan. ) 

RHODE    ISLAND 

Joseph  M.  TJngar,  managing  editor,  The  Evening  Bulletin,  Providence,  sent 
information  about  these  cases  : 

— On  January  12,  1970  Judge  James  C.  Bulman  in  Superior  Court  quashed 
a  subpoena  that  sought  to  have  the  Journal-Bulletin  news  librarian  produce 
in  court  all  articles  concerning  five  men  on  trial  in  connection  with  a  double 
shotgun  murder. 

— On  December  16,  1970,  a  Journal-Bulletin  reporter,  subpoenaed  before  a 
grand  jury  investigating  the  Rev.  Daniel  Berrigan  case,  testified  under  a  i)ro- 
tective  court  order  that  barred  inquiry  into  any  confidential  information  he 
possessed.  Chief  Judge  Edward  W.  Day  signed  an  order  that  Michael  A.  Madden, 
the  reporter,  need  not  disclose  any  confidential  information  he  obtained  from 
Dr.  William  Stringfellow,  a  theologian  and  author,  and  Anthony  Towne,  a  poet 
and  author,  in  an  interview  after  FBI  agents  seized  Father  Berrigan  at  theii 
Block  Island  home.  The  court  order  was  based  on  a  motion  by  counsel  for  the 
Journal-Bulletin,  and  the  U.S.  attorney  assented  to  it. 
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SOUTH    CAROLINA 

From  John  A.  Montgomery,  editor,  The  Columbia  Record :  "I  believe  we 
have  had  only  two  instances  of  subpoenas  being  issued  to  get  confidential  sources 
of  information  from  news  media  people  in  South  Carolina.  Both  were  in  state 
court  in  Columbia  (Richland  County). 

"One  was  the  case  of  The  Gamecock,  student  weekly  publication  at  the 
University  of  South  Carolina.  Solicitor  John  Ford  tried  to  get  the  names  of 
informants  (including  a  faculty  member)  who  admitted  participating  in  the 
sale  and  consumption  of  illegal  drugs  on  campus.  The  editor  of  The  Gamecock 
and  two  staff  members  were  subpoenaed  and  appeared  before  the  grand  jury. 

"The  South  Carolina  Press  Association  issued  a  statement  that  such  appear- 
ances were  not  proper,  as  they  had  a  chilling  effect  on  investigative  efforts  of 
newsmen. 

"Proceedings  before  grand  juries  are  secret,  but  it  was  evident  that  The 
Gamecock  staffers  did  not  reveal  the  identity  of  their  sources,  and  they  were 
not  cited  for  contempt  of  court.  The  solicitor  told  me  privately  that  the  uni- 
versity students  cooperated  with  him,  except  for  revealing  their  sources,  and 
supported  his  efforts  to  fight  the  drug  problem.  He  said  he  knew  the  identity 
of  the  informants  anyhow,  from  other  sources,  including  an  anonymous  former 
Gamecock  staffer. 

"The  other  case  involved  The  State,  Columbia's  morning  daily  newspaper. 
Reporter  Hugh  Munn  wrote  a  story  on  bad  conditions  and  favoritism  at  the 
Richland  County  Jail,  anonymously  quoting  former  inmates  who  had  supplied 
him  with  signed  statements.  Solicitor  Ford  asked  for  copies  of  the  statements, 
w'hich  he  received  from  the  newspaper,  but  with  the  names  of  the  signers  omitted. 
He  subpoenaed  Munn,  Managing  Editor  Bob  Pierce  and  City  Editor  Tom  Mc- 
Lean to  appear  before  the  grand  jury. 

"Pierce  and  Munn  testified,  but  McLean  was  excused  because  his  testimony 
would  have  been  redundant.  It  was  obvious  that  Pierce  and  Munn  did  not  reveal 
the  identity  of  their  sources.  There  were  no  citations  for  contempt." 

SOUTH    DAKOTA 

From  James  M.  Kuehn,  editor,  The  Rapid  City  Journal :  "I  know  of  no  sub- 
poenas used  in  South  Dakota  in  recent  memory,  so  far  as  newspapers  are 
concerned." 

TENNESSEE 

Gordon  Hanna,  editor.  The  Commercial  Appeal,  Memphis,  reported  in  the  Feb- 
ruary 1973  issue  of  The  Bulletin  of  the  American  Society  of  Newspaper  Editors 
about  problems  in  Tennessee  : 

"Reporter  Joe  Weiler  of  The  Memphis  Commercial  Appeal  went  to  Jamaica  on 
his  honeymoon  instead  of  to  jail,  and  without  yielding  to  demands  that  he  betray 
a  confidential  source  of  information. 

"But  it  was  close.  Joe  escaped  the  contempt  penalty  of  a  state  Senate  investi- 
gating committee  on  a  technicality. . . . 

"A  TV  man  in  Chattanooga,  as  this  is  written,  faces  the  imminent  prosjiect  oi 
a  jail  term  for  refusing  to  identify  a  telephone  caller  who  had  the  temerity  to 
criticize  a  grand  jury  on  a  television  show.  A  district  judge  appears  more  inter- 
ested in  finding  the  critic  than  in  learning  whether  the  criticism  was  justified. 

"Weiler  had  been  ordered  to  appear  before  the  Senate  General  Welfare  and 
Environment  Committee  on  December  13,  1972,  and  show  cause  why  he  should 
not  be  held  in  contempt.  This  came  from  his  refusal  at  an  earlier  hearing  to  name 
the  source  of  information  which  sparked  a  series  of  revealing  stories  about  the 
abuse  of  children  patients  at  the  Arlington  Hospital  and  School  for  the  Mentally 
Retarded.  When  the  Tennessee  attorney  general's  office  ruled  that  all  legislative 
standing  committees  went  out  of  business  as  of  the  November  7  election  the 
hearing  was  cancelled  by  the  committee." 

Weiler  and  The  Commercial  Appeal  had  prepared  to  challenge  the  committee's 
action  all  the  way  to  the  United  States  Supreme  Court  if  necessary. 

Hanna  reported  the  Senate  committee  in  September  subpoenaed  radio  newsman 
Joe  Pennington  and  demanded  to  know  the  source  of  some  of  his  information. 

"Pennington  refused  at  first  but  later  yielded  under  threat  of  contempt  and 
agreed  to  nnme  his  source  in  closed  session,"  Hana  wrote.  "His  information 
quickly  became  public.  The  hospital  employee  named  was  subpoenaed  and  denied 
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being  his  source.   She  was  later  fired,  and  the  case  was  turned  over  to  the 
Shelby  County  grand  jury  to  investigate  for  possible  i>erjury. 

'•Weiler  was  called  the  next  day.  He  tried  to  cooperate  by  giving  the  committee 
all  the  information  he  had— except  for  anything  that  would  reveal  his  confiden- 
tial source.  When  committee  members  insisted  and  began  to  talk  of  contempt, 
Weiler  asked  for  an  opportunity  to  consult  a  lawyer." 


From  Tom  J.  Simmons,  managing  editor.  The  Dallas  Morning  News :  "Within 
the  last  five  years  there  has  been  no  use  of  the  snlipoena  power  to  force  the  media 
to  disclose  confidential  sources  and  information,  insofar  as  half  of  a  dozen  of  us 
veterans  can  recall. 

"There  was  an  instance  in  which  the  Corpus  Christi  Caller-Times  was  under 
subpoena  to  produce,  for  purposes  of  a  venue  hearing,  certain  pictures  of  a  mob 
scene  which  had  been  taken  by  a  staff  photographer  but  not  used.  On  advice 
of  counsel,  the  Caller-Times  produced  the  pictures  in  court  and  that  was  the 
end  of  it." 

UTAH 

From  Arthur  C.  Deck,  executive  editor,  The  Salt  Lake  Tribune :  "I  have  had 
our  files  searched  and  made  other  inquiries  and  have  been  unable  to  turn  up  one 
case  where  this  (using  the  subpoena  power  to  force  disclosure  of  confidential 
sources  or  information)  has  functioned  in  Utah." 


From  Charles  S.  Rowe,  editor,  The  Free  Lance-Stai-.  Fredericksburg :  "Here 
is  information  on  the  only  two  suI)poena  cases  we've  had  in  recent  years. 

"In  neither  situation  was  there  any  clear-cut  victory  for  the  First  Amend- 
ment, but  at  least  neither  reporter  had  to  go  to  jail. 

"The  1972  case  involved  a  defense  attorney  who  attempted  to  get  informa- 
tion from  a  reporter  who  had  gotten  information  from  a  juror  in  an  earlier  trial 
of  the  same  defendant. 

"The  1973  subpf>ena  was  likewise  issued  by  a  defense  lawyer.  He  sought  to 
(tbtain  from  the  reporter  the  name  of  the  sheriffs  department  spokesman  and  who 
gave  her  the  initial  information  about  a  crime.  Apparently  the  lawyer  wanted  to 
show  that  the  spokesman  subsequently  gave  a  somewhat  different  version  of  the 
details  of  tlie  crime. 

"The  defense  lawyer's  insistence  on  having  the  name  was  a  bit  puzzling,  be- 
cause the  reporter  testified  that  her  information  came  from  a  spokesman  in  the 
sheriff's  department  (it  was  so  attributed  in  her  story)  and  an  investigator  for 
the  sheriff's  department  testified  that  he  gave  information  to  one  of  our  women 
reporters  whose  name  he  didn't  recall. 

"The  investigator  also  said  that  we  erred  on  a  couple  of  minor  facts,  though 
the  reporter's  notes  dispute  this.  The  reporter  was  not  ordered  to  reveal  the 
name  on  the  narrow  ground  that  such  testimony  was  not  essential  to  the  case. 

"I  was  proud  that  both  of  my  reporters  decided,  without  insistence  from  me, 
that  they  would  go  to  jail  if  necessary  to  protect  their  sources." 

From  John  E.  Leard,  vice  president  and  executive  editor,  Richmond  Time.s- 
Dispatch  and  The  Richmond  News  Leader:  "I  have  done  some  checking  about 
subpoena  cases  in  Virginia.  Fortunately,  from  our  viewpoint,  we  can  find  none 
that  fit  your  requirements. 

"We  expected  one  a  few  weeks  ago  in  a  heroin  situation,  but  it  did  not  mate- 
rialize. We  had  two  reporters  subpoenaed  to  verify  their  news  accounts  in  an 
attorney's  effort  to  get  a  change  of  venue. 

"We  had  to  respond  to  a  duces  tecum  subpoena  calling  for  about  200  newspai>ers 
to  prove  something  about  housing  advertising  in  a  school  discrimination  suit. 
The  papers,  pulled  out  in  an  overtime  effort  of  about  10  hours,  were  never  even 
opened. 

"But  we  haven't  been  asked  to  disclose  any  confidential  sources  of  information 
by  the  subpoena  route." 

WASHINGTON 

No  cases  were  reported  in  this  state,  except  one  in  December  1971,  involving  a 
reporter  for  The  Seattle  Times. 

Henry  MacLeod,  managing  editor  of  the  Times,  said  the  reporter,  John  Bell, 
was  subpoenaed  to  testify  before  a  federal  grand  jury  in  Cedar  Rapids,  Iowa, 
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which  was  investigating  aspects  of  the  Satsop  Riverfair  and  Tin  Cup  Races,  a 
rock  festival  conducted  in  September  1971  near  Satsop,  Grays  Harbor  County, 
Washington.  The  grand  jury  investigation  was  in  northern  Iowa  because  of  a 
federal  criminal  charge  of  attempted  extortion  filed  by  a  Cedar  Falls  man  against 
his  son,  who  allegedly  was  involved  in  the  promotion  of  the  festival.  Bell  was 
ordered  to  testify  about  a  lengthy  article  investigating  the  festival. 

On  December  12,  1971,  Evan  Hultenn,  United  States  attorney  for  the  District 
of  Northern  Iowa,  announced  the  subpoena  had  been  withdrawn. 

WEST   VIEGINIA 

From  Dallas  C.  Higbee,  executive  editor.  The  Charleston  Gazette :  "Fortunate- 
ly, there  has  been  a  bare  minimum  use  in  West  Virginia  of  the  subpoena  power 
to  attempt  to  force  newsmen  to  disclose  confidential  sources  and  information. 
In  fact,  so  far  as  I  can  determine,  there  has  been  only  one  case,  and  that  involves 
my  own  newspaper. 

"Here's  that  story,  in  Gazette  reporter  James  A.  Haught's  own  words : 

"  'In  1969,  while  I  was  working  on  another  story  in  Morgantown,  some  uni- 
versity students  I  knew  took  me  to  a  student  hangout  and  turned  me  on  with 
marijuana.  I  returned  to  Charleston  and  wrote  a  first-person  account  of  it.  I 
took  the  copy  to  Prosecutor  Pat  Casey  in  advance  and  asked  if  he  would  give 
me  some  assurance  that  I  could  print  it,  as  an  educational  thing,  without  fear 
of  prosecution.  He  wouldn't  even  look  at  the  copy  and  said  he  wouldn't  promise 
anything.  \Ve  decided  to  print  it  anyway  and  let  me  take  my  chances. 

"  'After  the  story  appeared,  I  was  subpoenaed  before  a  county  grand  jury  led 
by  assistant  prosecutor  Spencer  Simpson.  The  jurors,  rather  hostile,  demanded  to 
know  where  I  had  got  the  pot.  I  asked  if  criminal  charges  were  being  considered 
against  me.  Simpson  assured  me  they  weren't.  He  and  the  jurors  said  they 
wanted  to  know  the  names  of  the  kids  who  gave  me  the  stuff,  so  police  could 
track  down  the  users  and  traflSckers. 

"  'I  made  a  lengthy,  careful,  polite  evasion  of  all  questions.  I  said  the  incident 
hadnt  happened  in  Kanawha  County,  so  the  grand  jury  had  no  jurisdiction. 
When  they  asked  which  county  it  had  been,  I  said  I  didn't  want  to  say  because 
I  had  caused  public  outrage  there  (which  I  had,  through  the  racketeering 
exposures)  and  didn't  want  to  give  hostile  officials  a  device  they  could  use  to 
put  me  through  the  wringer.  When  Simpson  and  the  jurors  asked  over  and 
over  for  the  names  of  the  students,  I  always  looked  at  the  jurors  imploringly  and 
said  something  like,  "These  young  people  trusted  me.  They  believed  in  me,  that 
I  wouldn't  betray  them.  Put  yourself  in  my  place.  Would  you  violate  their 
trust?"  . . .  etc.,  etc. 

"  'At  one  point,  Simpson  told  the  jurors  they  could  request  a  court  order  to 
force  me  to  testify — meaning,  I  assume,  that  I  would  be  jailed  for  contempt 
if  I  persisted  in  non-cooperation.  All  the  jurors  were  rather  angry,  but  finally 
they  just  told  me,  disgustedly,  to  get  out.  That  was  the  end  of  it.  Prosecutor 
Casey  later  told  Sheri  O'Dell  (courthouse  reporter)  that  he  had  read  my  testi- 
mony and  that  it  was  "a  masterpiece  of  evasion." 

"  'I'm  convinced  that,  if  I  had  been  adamant  and  defiant  instead  of  earnestly 
evasive,  I'd  have  gone  immediately  into  that  vile  county  dungeon  for  a  long 
time.' " 

WYOMING 

From  Philip  J.  McAuley,  managing  editor,  the  Star-Tribune,  Casper:  "To 
my  knowledge  there  have  been  none  (subpoena  cases)  in  Wyoming." 

ARKANSAS 

Carrick  Patterson,  assistant  managing  editor  of  The  Gazette,  Little  Rock, 
reported  one  subpoena  case,  involving  two  reporters,  occurred  in  1967. 

He  said  the  state  legislature  was  considering  a  casino  gambling  bill  to 
legalize  gambling  at  Hot  Springs.  Two  reporters.  Jack  Baker  of  The  Gazette 
and  Michael  Smith  of  the  Pine  BlufiE  Commercial,  had  reported  that  unnamed 
legislators  had  said  they  had  been  offered  bril)es  to  vote  for  the  measure.  The 
reporters  were  subpoenaed  to  appear  before  a  grand  jury  in  March  1967  and 
refused  to  identify  their  sources.  They  were  found  guilty  of  contempt  and  sen- 
tenced to  jail  until  they  answered.  They  were  released  on  bond  after  spending 
30  hour  in  jail.  Later,  with  permission  from  their  sources,  they  appeared  before 
the  grand  jury  in  closed  session  and  identified  the  sources. 
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Jim  Reavis,  managing  editor  of  The  Gazette,  Texarkana,  reported  the  news- 
paper had  had  no  subpoena  problems  of  the  nature  involved  in  the  survey. 

Marcus  B.  George  editor  of  The  Democrat  Little  Dock  said  that  he  did  not 
know  of  any  subpoena  problems. 

DISTRICT   OF   COLTTMBIA 

This  report  does  not  cover  details  of  subpoena  cases  in  the  District  of  Columbia. 
These  include,  among  others  : 

The  swift  but  brief  jailing  of  John  Lawrence,  Washington  bureau  chief  of 
the  Los  Angeles  Times,  for  refusing  to  turn  over  tapes  of  a  Times  interview  with 
a  key  witness  in  the  Watergate  case. 

The  issuance  of  subpoenas  demanding  that  reporters  and  officials  of  the  Wash- 
ington Post,  Washington  Star-News,  New  York  Times  and  Time  magazine  release 
all  notes,  story  drafts  and  other  documents  relating  to  the  Watergate  incident. 
The  subpoenas  were  asked  by  the  Committee  for  the  Re-election  of  the  President. 
They  were  quashed  March  21,  by  U.S.  District  Court  Judge  Charles  R.  Richey 
who  cited  possible  dangers  to  the  free  flow  of  information  to  the  public. 

HAWAII 

From  A.  A.  Smyers,  editor,  Honolulu  Star-Bulletin :  "So  far  as  I  know  there 
have  been  no  subpoena  cases  in  Hawaii  of  the  type  you  are  surveying  between 
January  1967  to  the  present." 

Mabch  23,  1973. 
Mr.  John  R.  Finnegan, 
Executive  Editor,  St.  Paul  Dispatch  and  Pioneer  Press,  St.  Paul,  Minn. 

Dear  John  :  The  attached  reports  from  Vermont  and  Wisconsin  complete  the 
preliminary  study  of  the  subpoena  matter. 

The  Wisconsin  report  was  delayed  as  result  of  an  oversight.  I  noticed  yester- 
day that  Vermont  was  not  included  in  the  report.  So  I  got  the  information  by 
telephone  this  morning. 

As  it  stands  now,  later  updating  of  the  report  will  involve  mostly  cases  in 
1973  and  perhaps  some  additional  information  in  the  1967  through  1972  period. 
Best  regards. 

Howard  C.  Cleavinger, 

Managing  Editor. 

Addendum  to  Report  on  News  Media  Stjbpoenas 


From  Gordon  T.  Mills,  editor.  The  Free  Press,  Burlington :  "There  have  been 
no  subpoenas  in  Vermont  of  the  type  being  studied." 

WISCONSIN 

The  survey  in  Wisconsin  was  made  by  Lucas  G.  Staudacher  of  the  Marquette 
University  College  of  Journalism,  a  member  of  the  freedom  of  information 
committee  of  the  Associated  Press  Managing  Editors  Association.  His  report 
follows : 

1969 — The  Capital  Times  (Madison) — Wisconsin  state  agents  raided  a  party 
in  Sauk  County  at  which  illegal  gambling  and  pornographic  movies  were 
featured.  Judges,  law  enforcement  officials  and  other  leaders  were  in  attendance. 
A  cover-up  was  tried  but  resisted — Sauk  County  citizens  offered  The  Capital 
Times  information  which  was  published.  A  John  Doe  inquiry  was  started  in 
Baraboo.  Subpoena  was  issued  for  Miles  McMillin  of  the  Capital  Times. 

McMillin  wrote :  "I  cannot  legally  reveal  what  went  on  in  the  secret  proceed- 
ings, but  I  can  say  that  a  line  of  questioning  was  started  seeking  information 
about  sources  but  it  boomeranged  and  was  dropped. 

"What  bothered  me  most  was  the  strong  suspicion  that  calling  me  to  testify 
was  intended  to  frighten  into  silence  the  good  i)eople  who  had  been  supplying 
information.  That  is  precisely  what  happened.  I  never  heard  from  them  after  I 
was  called." 

1972 — The  Milwaukee  Sentinel — Grand  jury  investigation  into  the  activities 
of  Milwaukee  County  Board  Chairman  Richard  C.  Nowakowski  ordered  by  a 
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state  circuit  court  judge.  Probe  incited  by  series  of  articles  in  The  Sentinel. 
Subpoenas  were  issued  for  Miss  Gene  Cunningham  and  two  other  Sentinel 
reporters,  but  judges  of  the  7th  U.S.  Circuit  Court  of  Appeals  in  Chicago  issued 
an  order  stopping  Nowakowski's  attorneys  from  questioning  the  reporters.  Miss 
Cunningham  was  being  questioned  when  the  order  was  handed  down  and 
received. 

Miss  Cunningham  had  earlier  turned  over  a  large  manila  envelope  containing 
papers,  roll  of  film  and  package  of  pictures  to  Nowakowski's  attorneys  at  the 
order  of  Federal  District  Judge  Myron  L.  Gordon  in  Milwaukee.  Grand  jury 
served  for  term  ending  January  1,  1973,  but  I  assimie  the  case  is  still  live. 

1968 — The  Milwaukee  Journal — Grand  jury  convened  in  Madison  to  investi- 
gate alleged  illegal  influence  to  get  state  legislature  to  pass  a  branch  banking  bill. 
Carl  Eiffert  was  told  by  one  lobbyist  that  another  lobbyist  had  bribed  a  legis- 
lator to  vote  right  on  the  bill.  Eiffert  gave  the  information  to  an  assistant 
attorney  general  connected  with  the  grand  jury.  Subipoena  was  issued  by  the 
grand  jury  for  Eiffert. 

Eiffert  appeared  and  gave  all  substantive  information — but  refused  to  name 
lobbyist  who  tipped  him  off.  Eiffert  was  given  10  days  to  disclose  the  name,  or  face 
jail.  Journal  attorneys  advised  Eiffert  that  the  jury  had  the  power.  Eiffert  then 
told  the  grand  jury  he  would  not  disclose  the  name  but  would  face  jail.  The  jury 
said  it  had  discovered  the  name  by  another  method  and  EJiffert  would  not  have 
to  go  to  jail. 

1968 — The  Milwaukee  Journal — John  Doe  investigation  conducted  by  a  circuit 
court  judge  into  the  suicide  of  County  Judge  John  Krueger.  Subpoena  was  is- 
sued for  reporter  William  Hale.  Hale  refused  to  give  the  judge  information  from 
a  source  the  judge  knew  had  talked  to  the  reporter.  That  information  never  wa,s 
published.  Judge  threatened  a  30-day  jail  sentence. 

Judge  asked  if  Hale  had  given  the  information  to  anyone  else — and  Hale  said 
yes,  to  his  city  editor.  Judge  demanded  that  Hale  disclose  what  he  told  the  city  edi- 
tor or  face  another  30-day  term.  Hale  refused,  saying  he  had  a  moral  obligation  to 
maintain  the  confidence  when  he  had  promised.  Hale  returned  to  the  John  Doe 
hearing  with  the  editor-in-chief  of  the  Milwaukee  Journal,  Richard  Leonard. 
The  judge  said  he  would  withdraw  the  question — ending  the  confrontation. 

1968 — The  Milwaukee  Journal — ^In  connection  with  the  investigation  of  the 
suicide  of  Judge  John  Krueger,  a  referee  was  appointed  by  the  Wisconsin  State 
Supreme  Court  to  hear  charge^  against  two  attorneys  who  had  been  fighting  with 
Judge  Krueger.  Journal  reporters  were  summoned  to  disclose  information  to 
the  referee. 

1969 — The  Milwaukee  Journal — ^Alderman  was  being  tried  in  circuit  court 
on  charges  of  violating  the  corrupt  practices  act.  Lawrence  Lohmann,  Journal 
city  hall  reporter,  summoned.  As  a  witness,  Lohmann  testified  that  he  had  in- 
terviewed the  alderman  and  obtained  certain  biographical  facts  that  appeared 
in  the  newspaper. 

1970 — The  Milwaukee  Journal — Grand  jury  in  session  in  August  in  White- 
water, Wisconsin.  After  the  bombing  of  the  Army  Mathematics  Center  on  the 
University  of  Wisconsin-Madison  campus,  the  grand  jury's  scope  was  widened 
to  include  that  incident.  Subpoena  was  handed  by  a  Justice  Department  agent 
to  Donald  Pfarrer,  Journal  reporter  newly  assigned  to  cover  radical  politics, 
and  covering  the  grand  jury  investigation. 

Pfarrer  had  just  finished  interviewing  Mark  Knops,  editor  of  a  Madison 
•underground  new;8paper,  the  Kaleidoscope,  when  Pfarrer  received  the  subpoena. 
Knops  himself  was  waiting  to  go  before  the  jury.  Pfarrer  got  no  new  information 
in  the  interview.  Pfarrer  called  Harry  Hill,  Journal  assistant  managing  editor, 
who  advised  Pfarrer  to  give  the  grand  jury  all  the  information  Knops  gave  him. 
Pfarrer  did  this,  and  told  the  jury  he  was  planning  to  publish  everything  he  was 
telling  the  jury.  The  jury  also  tried  unsuccessfully  to  get  Pfarrer  to  describe 
himself  as  an  authority  on  radical  politics. 

1970 — The  Milwaukee  Journal — Two  Journal  reporters,  Thomas  Lubenow  and 
Alex  Dobish,  were  assigned  to  Madison  immediately  after  the  Army  Math  Center 
bombing  at  UW-Madison.  They  discovered  the  names  of  the  two  Armstrong 
brothers  who  later  were  indicted  for  the  crime.  They  told  a  member  of  the  state 
attorney  general's  staff  that  they  thought  they  had  the  names  of  the  bombers. 

The  attorney  general's  man  demanded  the  names  immediately ;  the  reporters 
said  they  would  not  disclose  them  until  they  checked  out  several  more  facts.  The 
official  threatened  them  on  the  spot  with  jail — for  obstructing  justice.  Later  the 
attorney  general's  staff  member  said  he  was  joking. 
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Both  reporters  persisted  in  their  refusal.  They  said  that  there  was  intense 
competition  between  attorney  general  and  FBI  to  solve  the  ease. 

1972 — The  Milwaukee  Journal — Antiwar  protesit  demonstration  was  being  in- 
%'estigated.  Subpoena  was  issued  for  Damien  Jacques,  Journal  reporter.  Jacques 
testified  that  he  heard  a  young  woman  involved  in  the  antiwar  protest  use  certain 
obscene  words  in  an  elevator.  He  also  testified  to  events  in  the  demonstration. 

March  26, 1973. 
Mr.  John  R.  Finnegan, 
Executive  Editor,  St.  Paul  Dispatch  and  Pioneer  Press,  St.  Paul,  Minn. 

Dear  John  :  Further  information  about  subpoenas  in  Wisconsin  came  today 
from  Robert  H.  Willis,  city  editor  of  The  Milwaukee  Sentinel.  It  supplements  and 
expands  on  the  report  about  Milwaukee  subpoena  cases  from  Lucas  G.  Staudacher 
of  Marquette  University. 

Mr.  Wills  reported : 

"October,  1972 — In  a  federal  court  suit  brought  by  the  chairman  of  the  Mil- 
waukee County  Board  of  Supervisors,  who  was  seeking  to  restrain  a  state  grand 
jury  proceeding.  Seutine;  reporters  Gene  Cunningham,  Stuart  Wilk  and  Dean 
Jensen  were  subpoenaed  by  him  to  produce  their  investigation  files.  The  report- 
ers objected  to  the  subpoenas  which  ordered  them  to  testify  to  depositions  and 
produce  the  documents,  l>ut  they  were  ordered  by  the  district  court  to  do  so.  The 
7th  Circuit  Court  of  Appeals  stayed  enforcement  of  the  order  pending  further 
proceedings.  The  Supreme  Court  refused  to  review  the  court  proceedings.  The 
case  is  still  pending. 

"August,  1972 — Sentinel  reporter  Miss  Gerry  Hinkley  was  subpoenaed  to  testify 
and  prodvice  all  her  notes  and  files  involving  a  prostitution  case  in  circut  court 
about  which  she  had  written.  Miss  Hinkley  was  on  vacation ;  the  subpoena  was 
not  pressed. 

"May,  1972 — -Sentinel  reporter  Larry  TarnofE  was  subpoenaed  by  the  state  at- 
torney general's  oflSce  to  appear  before  a  Milwaukee  County  Grand  Jury  regard- 
ing a  burglary  case  about  which  he  had  been  given  information.  The  Sentinel 
fought  the  subpoena  on  the  grounds  that  the  information  had  been  given  to  Tar- 
noff  on  a  confidential  basis.  Tarnoff  appeared  with  all  records  and  notes  as 
ordered,  but  he  did  not  have  to  turn  them  over  and  he  was  not  asked  to  testify 
after  the  state  was  informed  that  he  would  go  to  jail  rather  than  do  so. 

"Between  August,  1968  and  August,  1969 — Sentinel  editor  Harvey  W. 
Schwandner  and  reporters  William  Janz.  Joseph  Pecor  and  Ronald  Haase  were 
subpoenaed  to  appear  before  various  investigative  probes  involving  the  suicide 
of  a  county  judge  and  alleged  pressure  that  had  been  put  on  the  judge  by  a 
father  and  son  team  of  attorneys.  The  probes  included  a  circuit  court  John  Doe 
investigation  and  a  State  Board  of  Bar  Commissioners  investigation  and  dis- 
ciplinary hearings.  Mr.  Schwandner  and  the  reporters  cooperated  in  these 
hearings.  The  findings :  No  grounds  for  criminal  prosecution.  The  attorneys  were 
fined  and  their  licenses  to  practice  law  were  suspended  for  one  year. 

"A  period  of  several  months  in  1968-1970 — Sentinel  reporter  Dan  Patrlnos 
was  subpoenaed  to  appear  before  a  federal  grand  jury  investigating  the  seizure 
and  burning  of  draft  records  on  September  24,  1968  by  a  group  of  antiwar 
protestors.  Patrinos  did  testify  before  the  grand  jury,  telling  what  he  had 
witnessed  at  the  scene.  Indictments  were  handed  down.  Sentinel  photographer 
Lynn  Howell  was  subpoenaed  to  appear  at  the  subsequently  scheduled  federal 
court  trial  of  10  of  the  protestors  and  to  produce  his  pictures  taken  of  the  event, 
but  the  federal  charges  were  dismissed  by  the  judge  who  said  adverse  publicity 
would  prejudice  the  case.  Both  Patrinos  and  Howell  were  subpoenaed  to  testify 
in  a  circuit  court  trial  of  12  members  of  the  group  who  were  charged  with 
burglary,  theft  and  arson.  Patrinos  was  not  asked  to  testify.  Howell  did  testify 
and,  on  advice  of  Journal  Company  attorneys,  produced  all  pictures  taken  at 
the  scene.  The  defendants  were  imprisoned." 

As  other  information  comes  in,  as  I'm  sure  it  will,  I  will  forward  it  to  you, 
Stan  Smith  and  Bob  Fichenberg,  so  that  your  reports  will  be  current. 

Incidentally,  there  was  an  error  in  the  spelling  of  A.  A.  Smyser's  name  in  the 
original  report.  Mr.  Smyser  is  editor  of  the  Honolulu  Star-Bulletin.  We  regret 
the  misspelling. 

Best  regards. 

Howard  C.  Cleavinger, 

Managing  Editor. 


318 

Mr.  Kastenmeier.  Is  there  any  other  conchision  arising  out  of  your 
other  studies  which  are  already  completed,  which  might  be  of  any 
value  to  us — any  special  conclusions  briefly  that  the  rest  of  the  studies 
which  you  set  down  offer  to  us  ? 

Mr.  Smith.  Yes,  sir.  Our  Counsel  has  devoted  countless  hours  to 
this  problem  in  the  last  6  months.  If  I  may,  I  would  like  to  give  him 
the  opportunity  to  respond  to  that  in  specific  terms  of  the  documenta- 
tion you  have  alluded  to  and  others. 

Mr.  Kastenmeier.  Yes;  briefly  and  in  general  terms.  I  realize  there 
is  a  great  deal  of  material  here. 

Mr.  Hanson.  Mr.  Chairman,  I  believe  one  of  the  documents  you 
have  accepted  for  the  record  is  a  document  dated  February  8,  1973, 
entitled,  "Possible  Bases  for  Enactment  of  a  Comprehensive  Federal- 
State  Shield  Law."  Without  going  into  that  in  any  detail  it  merely 
outlines  the  commerce  clause  of  the  Constitution,  the  1st  and  14th 
amendment  and  cites  cases  that  have  been  set  forth  within  the  last 
several  years  involving  civil  rights  and  other  things  that  lead  us  to  a 
conclusion  which  I  am  pleased  to  say  Senator  Ervin  agreed  with  just 
this  past  week. 

It  is  important  from  the  legislative  process,  as  you  gentlemen  know, 
that  the  chairmen  of  the  Senate  and  House  Subcommittees  reach  agree- 
ment on  this.  He  now  feels  that  a  preemptive  Federal- State  statute 
is  the  proper  thing,  and  he  has  stated  he  will  introduce  one  over  on 
the  Senate  side. 

I  believe  you  have  this  before  you.  If  you  have  not,  I  would  ask 
that  it  be  placed  in  the  record  also. 

Mr.  Kastenmeier.  We  do  not  have  a  document  dated  February  8. 

Mr.  Hanson.  I  have  one  here,  sir.  I  have  put  the  whole  set  with  the 
reporter  so  she  will  have  them. 

Mr.  Kastenmeier.  Without  objection,  we  will  accept  that. 

[The  document  follows :] 

Memorandum  foe  Mr.  Arthur  B.  Hanson,  February  8,  1973,   Re  :   Possible 
Bases  foe  Enactment  of  a  Oompbehensive  Federal-State  "Shield"  Law 

QUESTION   presented 

American  Newspaper  Publishers  Association  has  drafted  a  "shield"  law  which 
extends  its  coverage  to  not  only  federal  but  also  state  proceedings  in  which 
newsmen  are  requested  to  testify.  While  a  majority  of  the  Supreme  Court  feel 
that  the  constitution  authorizes  Congress  to  enact  legislation  which  protects  news- 
men requested  to  testify  in  federal  proceedings,^  the  Court  has  not  yet  discussed 
whether  the  Constitution  authorizes  Congress  to  enact  legislation  which  protects 
newsmen  requested  to  testify  In  state  proceedings.  This  memorandum  will  dis- 
cuss the  ways  in  which  it  could  find  such  legislation  Constitutional. 

CONCLUSION 

There  are  two  sections  of  the  Constitution  that  give  Congress  the  authority 
to  enact  a  comprehensive  federal-state  shield  law. 

First,  Congress  derives  such  authority  from  the  powers  given  it  under  the  Com- 
merce Clause.  Art  I,  Sec.  8,  cl.  3.  Second,  Congress  derives  such  authority  from 
the  powers  given  it  under  the  First  Amendment  and  under  the  Privilege  and 
Immunities,  Due  Process  and  Enforcement  Clauses  of  the  Fourteenth  Amendment. 

Under  the  authority  of  either  of  these  sections  of  the  Constitution,  the 
Supreme  Court  and  a  majority  of  Congress  can  find  that  Congress  has  au- 
thority to  enact  a  comprehensive  shield  law. 


I  Branzhurg  v.  Hayes,  —  U.S.  — ,  33  L.  Ed.  626,  654  (1972). 


319 

ANAiTSIS 

A.  The  commerce  clause 

The  Commerce  Clause  of  the  Constitution  gives  Congress  the  right  to  regulate, 
so  as  to  promote  the  general  welfare  of  the  nation,  whatever  affects  interstate 
commerce.  The  policy  decision  of  ^A•hat  regulation  best  promotes  the  general 
welfare  is  a  decision  for  Congress  alone  to  make.  See  Heart  of  Atlanta  Motel,  Inc. 
V.  U.S.,  397  U.S.  241  (1964)  ;  Stewart  Die  Casting  Corporation  v.  N.L.R.B.,  132 
F.2d801  (7th  Cir.  1942). 

The  power  granted  to  Congress  undfer  the  Commerce  Clause  has  been  very 
broadly  construed.  The  Supreme  Court  has  decided  that,  under  it.  Congress  has 
the  power  to  regulate  entities  as  diverse  as  those  regulated  by  the  National  Labor 
Relations  Act.  29  U.S.C.  151-156  (1972),  the  Sherman  Anti-Trust  Act,  15  U.S.C. 
1-7  (1972).  and  the  Civil  Rights  Act  of  1964,  42  U.S.C.  1971,  1975  a-d.  2(XK)a- 
2(X)0h-6  (1972). 

The  Supreme  Court  has  also  decided  that,  under  it,  Congress  has  the  power 
to  regulate  newspapers,  news  gathering  agencies  and  broadcasting  companies. 
15  C.J.S.  Commerce  §  98. 

A  federal-state  shield  law  would  be  a  regulation  of  the  news  media.  By  im- 
posing certain  restrictions  on  state  and  federal  courts,  Congress  would  be  mak- 
ing use  of  an  effective  method  of  securing  this  regulation.  A  comprehensive  fed- 
eral-state privilege  would,  in  effect,  be  a  direction  to  newsmen  not  to  reveal  their 
undisclosed  information  or  sources  of  information  if  they  fear  that  disclosure 
might  weaken  the  ability  of  themselves  or  of  others  to  guarantee  free  flow  of 
information  to  the  public. 

As  long  as  the  statute  effectively  controls  the  burden  imposed  on  interstate 
commerce  by  the  present  system,  the  particular  method  by  which  Congress  has 
chosen  to  permit  newsmen  not  to  testify  will  be  irrelevant  to  the  determination 
of  the  constitutionality  of  the  "shield"  legislation.  The  decision  of  whether  this 
method  of  insuring  the  free  flow  of  information  was  the  best  one  that  Congi'ess 
might  have  chosen  would  not  be  for  the  Court  to  make.^ 

Even  if  Congress  or  the  Court  were  to  decide  that  a  federal-state-shield  law 
was  not  a  regulations  of  the  news  media,  but  rather  a  regulation  of  federal 
and  state  courts.  Congress  can  be  found  to  have  power  to  pass  comprehensive 
legislation  under  the  Commerce  Clause. 

It  is  true  that  the  Commerce  Clause  power  granted  to  Congress  can  be  limited 
by  other  Constitutional  provisions,  including  the  Tenth  Amendment  power  of 
the  states.  15  C.J.S.  Commerce  §  6.  The  two  competing  considerations  of  the 
Commerce  Clause  and  the  Tenth  Amendment  should  be  balanced  against  one 
another.  They  come  down  to  this :  Is  the  need  for  a  free  flow  of  information 
great  enough  for  the  Federal  Government  to  regulate  the  conditions  under  which 
newsmen  can  be  forced  to  testify  before  state  investigatory  bodies? 

The  drafters  of  the  comprehensive  federal-state  bills  clearly  thought  that  it 
was  great  enough  and  Congress,  in  enacting  and  the  Supreme  Court  in  upholding 
such  legislation  on  the  basis  of  the  Interstate  Commerce  Clause,  would  be  agree- 
ing with  them. 

B.  The  First  and  Fourteenth  Anieitdments 

Although  the  power  granted  to  Congress  under  the  Commerce  Clause  can  be 
outweighed  by  comiieting  considerations,  the  powers  granted  to  Congress  under 
certain  other  sections  of  the  Constitution  cannot  be.  Examples  of  these  powers 
are  those  granted  in  the  Enforcement  Clauses  ^  of  the  Thirteenth.  Fourteenth 
and  Fifteenth  Amendments. 

An  example  of  the  use  of  the  power  conferred  by  these  Enforcement  Clauses  is 
the  enactment  of  the  Franchise  Provision  of  the  Civil  Rights  Act  of  1964.  42 
IT.S.C.  1971.  Congress,  relying  on  the  enforc-ement  power  of  the  Fifteenth  Amend- 
ment, enacted  a  law  which  would  prevent  any  state  from  denying  the  franchise 
to  its  citizens  on  the  basis  of  their  color.  The  law  which  it  enacted  intervened 
in  the  internal  affairs  of  the  state  election  machinery;  nevertheless,  the  Court 


-  "OoTiffrPss  is  entitlPd  to  fleterminp  ■what  remedy  it  would  provide,  the  way  that  remedy 
■vronld  he  sonjrht.  the  extent  to  whioh  it  should  he  afforded  and  the  means  by  which  it  should 
bo  made  effective."  NLRB  v.  Sunifhine  Mivinp  Co..  125  F.  757  CQth  Cir.  1942).  "The  con- 
tention that  Conffress  could  ariruably  have  pursued  other  methods  to  eliminate  obstructions 
is  found  in  interstate  commerce  (rather  than  by  enacting  the  law  it  did)  related  only  to  a 
matter  of  policy  resting;  entirely  with  Con.arress  and  not  with  the  Courts."  Heart  of  Atlanta 
Motel.  Inc..  Buprn. 

^  An  enforcement  clause  senerally  reads  somethins:  like  :  "Consrress  shall  have  the  power 
to  enforce,  by  appropriate  legislation,  the  j  rovisions  of  this  article."  (Amend.  14,  §  5.) 
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held  that  it  was  a  constitutional  exercise  of  congressional  initiative.  The  Supreme 
Court  found  that  Congress  had  made  a  detailed  investigation  of  various  state 
practices  which  the  Court  agreed  had  been  used  to  deprive  the  blacks  of  the 
franchise.  Therefore,  the  Court  refused  to  disturb  the  resulting  remedial  legis- 
lation, even  though  that  legislation  regulated  something  which  had  always  been 
considered  an  exclusive  concern  of  the  state — state  election  machinery.  South 
Carolina  v.  Katzenbach,  363  U.S.  301  (1966) 

In  the  same  manner,  by  relying  on  the  Enforcement  Clause  of  the  Fourteenth 
Amendment,  Congress  can  regulate  the  testimony  of  newsmen  before  state  courts, 
regardless  of  competing  considerations.  The  Fourteenth  Amendment,  in  Section  5 
gives  Congress  the  specific  authorization  to  enact  whatever  legislation  is  neces- 
sary to  reach  the  goals  of  that  Amendment.  The  Due  Process  goal  of  the  Amend- 
ment has  been  interpreted  as  requiring  states'  actions  to  comply  with  the  First 
Amendment  guarantees  of  freedom  of  speech.  Murdoch  v.  Commonwealth  of 
Pennsylvania,  319  U.S.  105  (1943)  ;  Grossjean  v.  American  Press  Co.,  297  U.S.  233 
(1936),  Thus,  by  the  means  of  appropriate  legislation,  Congress  would  seem  to 
be  able  to  require  state  courts  to  comply  with  the  free  speech  goals  of  the  First 
Amendment. 

In  Branzhurg  v.  Hayes  the  Supreme  Court  reaflSrmed  its  belief  in  the  basic 
goals  and  in  the  basic  importance  of  the  First  Amendment. 

"We  do  not  question  the  significance  of  free  speech,  press  [and]  assembly  to 

the  country's  welfare."  U.S.  ,  33  L.  Ed.  626,   (1972) 

It  found,  however,  that  on  the  record  before  it,  the  disclosure  of  previously 
undisclosed  information  did  not  impose  such  burdens  on  the  press  so  as  to 
thwart  the  goals  of  the  First  Amendment.  33  L.  Ed,  at  645 

Congress  is  free  to  find  that,  as  an  empirical  matter,  is  no  longer  or  was  never 
true,  and  to  enact  remedial  legislation  based  on  this  finding,  Katzenbach  v, 
Morgan  384  U.S.  614   (1966. 

The  Enforcement  Clause  of  the  Fourteenth  Amendment  was  earlier  described 
as  a  clause  authorizing  Congress  to  enact  "whatever  legislation  is  necessary  to 
reach  the  goals  of  the  Fourteenth  Amendment."  Under  the  language  of  the 
Amendment,  the  decision  of  what  legislation  is  necessary  is  not  left  specifically 
either  to  Congress  or  to  the  courts.  The  courts  have  the  ultimate  responsibility 
of  interpreting  the  Constitution,  but  they  have  interpreted  the  Enforcement 
Clause  directing  them,  in  dec-iding  whether  legislation  enacted  under  the  author- 
ity of  the  Enforcement  Clause  is  or  is  not  Constitutional,  to  look  to  the  legislative 
findings  of  Congress,  rather  than  only  to  their  own  facts  and  findings. 

For  authority  to  enact  a  comprehensive  newsman's  privilege  bill,  a  court 
would  look  to  the  case  of  Katzenbach  v.  Morgan,  384  U.S.  614  (1966).  There, 
Justice  Brennan,  speaking  for  seven  members  of  the  Court,*  held  that  by  dint  of 
the  Enforcement  Clause  of  the  Fourteenth  Amendment  and  the  Supremacy  Clause 
of  Article  6  of  the  Constitution,  the  New  York  English  literacy  test  voting  re- 
quirement could  not  be  enforced  to  the  extent  that  it  was  inconsistent  with 
certain  provisions  of  the  Voting  Rights  Act  of  1965.  42  U.S.C.  §  1973h(e).  This 
holding  acknowledged  that,  given  the  proper  fiiiding  of  facts,  Congress  has  the 
power  to  legislate  what  the  Supreme  Court  had  not  adjudicated,  for  in  Lassiter  v, 
Northampton  Election  Board,  360  U.S.  45  (19.59),  the  Supreme  Court  had  held 
that  an  English  literacy  test  was  a  Constitutionally  permissible  exercise  of  a 
state's  supervision  over  its  franchise.  384  U.S.  at  667-668.  The  majority  qualified 
the  impact  of  its  holding  with  an  important  footnote,"  which  said  in  effect,  that 
Congress  could  use  the  Enforcement  Clause  power  to  promote,  but  not  to  dilute 
the  guarantees  of  the  Bill  of  Rights. 

The  basic  tenet  of  this  holding  was  picked  up  by  four  members  of  the  Supreme 
Court  in  Oregon  1.  Mitchell,  40O  U.S.  112  (1970).  In  an  opinion  in  which  White 
and  Marshall  concurred,  Justice  Brennan  stated  : 

"We  believe  there  is  a  serious  question  whether  a  statute  granting  the  fran- 
chise to  citizens  21  and  over  while  denying  it  to  those  between  the  ages  of  18 


*  Harlan  and  Stewart  dissenting. 

•Footnote  10:  "Contrary  to  the  sufirgestlon  of  the  dissent,  §  5  does  not  grant  Congress 
power  to  exercise  discretion  In  the  other  direction  and  to  enact  statutes  so  as  In  effect  to 
dilute  the  equal  protection  and  due  process  decisions  of  this  Court.  We  emphaMze  that 
Congrenii'  power  under  $  5  '«  limited  to  adopting  measures  to  enforce  the  guarantees  of  the 
Amendment :  S  5  grants  Congress  no  power  to  restrict,  abrogate  or  dilute  these  guarantees. 
Thus,  for  example,  an  enactment  authorizing  the  states  to  establish  racially  segregated 
systems  of  education  would  not  be — as  required  by  {  5 — a  measure  'to  enforce'  the  Equal 
Protection  Clause  since  that  clause  of  its  own  force  prohibits  such  state  law."  384  U.S.  at 
6M.  (ET'phssls  supplied.) 
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and  21  could,  in  any  event,  withstand  present  scrutiny  under  the  Equal  protec- 
tion Clause.  Regardless  of  the  answer  to  this  question,  however,  it  is  clear  to  us 
that  proper  regard  for  the  special  fufnction  of  Congress  in  making  determinations 
of  legislative  fact  compels  this  court  to  respect  those  determinations  unless 
they  are  contradicted  by  (strong)  evidence.  .  ."  400  U.S.  at  241  (Emphasis 
supplied. ) 

Justice  Douglas  concurred  with  this  viewpoint  in  a  separate  opinion.  400  U.S. 
at  134. 

Justice  Black,  who  was  also  one  of  the  dissenters  in  Katzenbach  v.  Morgan, 
did  not  agree  that  "regardless  of  the  answer  to  the  question  of  the  application 
of  the  equal  Protection  Clause,"  Congress  could  tamper  with  the  voting  provisions 
of  the  state  and  local  governments.  The  remaining  four  justices  did  not  discuss 
this  issue.  They  held  that,  because  a  change  in  the  voting  age  requirements  could 
be  made  only  by  means  of  a  Constitutional  amendment,  Congress  could  not  make 
such  a  change  in  either  federal  or  state  elections.  400  U.S.  at  281. 

In  Katzeniach  v.  Morgan  and  Oregon  v.  Mitchell,  four  members  of  the  present 
Supreme  Court — Douglas,  White,  Brennan  and  Marshall — have  expressed  an 
opinion  that  is  consonant  with  the  view  that  under  the  Enforcement  Clause, 
Congress  can  legislate  a  newsman's  privilege  bill. 

Were  the  question  of  such  a  bill's  Constitutionality  to  reach  the  Supreme 
Court,  there  is  a  good  chance  that  they  would  be  joined  by  Justice  Stewart  in 
vipholding  the  Constitutionality  of  such  a  bill.  Although  Justice  Stewart  dis- 
sented in  Katzenhach  v.  Morgan,  he  upheld  without  comment  the  Congressional 
enactment  of  a  similar  anti-literacy  test  statute  in  Oregon  v.  Mitchell.  (He  did  not 
reach  the  Enforcement  Clause  issue  with  regards  to  the  18-year-old  vote.)  Fur- 
thermore, he  is  likely  to  find  that  the  procedures  of  state  courts  regulated  by  a 
newsman's  privilege  bill  all  a  more  fitting  subject  for  Congressional  regulations 
than  state  election  machinery  regulated  in  Katzeniach. 

Finally,  it  should  be  noted  that  Justice  Stewart  dissented  from  the  Branzturg 
majority  opinion  and  found  that  newsmen  were  afforded  a  privilege,  albeit  a 
qualified  one,  under  the  First  Amendment.  Even  if  he  refused  to  follow  the 
reasoning  of  Katzenhach  v.  Morgan,  he  could  uphold  a  newsman's  privilege  bill 
on  the  theory  that  it  is  authorized  under  the  First  Amendment. 

Of  the  remaining  four  members  of  the  Supreme  Court,  none  have  directly 
expressed  their  views  on  the  interpretation  of  the  Enforcement  Clause  of  the 
Fourteenth  Amendment.  Blackmun  and  Burger,  who  were  on  the  Court  which 
decided  Oregon  v.  Mitchell,  joined  Justice  Stewart  in  his  opinion  which  upheld 
state  literacy  tests,  but  which  was  at  the  same  time,  careful  to  note  its  dis- 
approval of  the  Douglas-Brennan- White-Marshall  interpretation  of  Katzenhach 
V.  Morgan,  400  U.S.  at  293-5.  Unlike  Justice  Stewart,  they  appear  not  to  feel  that 
a  newsman's  privilege  would  lie  within  the  First  Amendment's  guarantees.  The 
remaining  two  Justices,  Rehnquist  and  Powell,  are  not  generally  inclined  to 
favor  extensions  of  Congress'  Constitutional  power,  and  in  Branzburg  did  not 
believe  that  a  newsman's  privilege  was  within  the  First  Amendment's  guarantees. 

Regardless  of  what  the  opinions  of  these  four  Justices  turn  out  to  be,  the 
other  five  Justices  of  the  Supreme  Court  constitute  a  majority.  Even  though  a 
majority  of  the  Supreme  Court  did  not  find  "a  virtually  impenetrable  Con- 
stitutional shield,  beyond  legislative  or  judicial  control,  would  be  forged  to 
protect  (the  press  from  testifying,"'  a  majority  can  find  that  Congress  has  the 
freedom  to  determine  that  a  comprehensive  newsman's  privilege  statute  is  neces- 
sary in  the  light  of  the  First  and  Fourteenth  Amendments,  and  that,  if  this  deter- 
mination is  backed  up  by  reasonable  legislative  findings,  such  a  statute  is 
Constitutional. 

Rebecca  H.  Rawson. 

Mr.  Hanson.  The  only  other  item  I  think  of  that  is  considerably 
important,  is  that  we  have  tentatively  completed  an  analysis  of  all  the 
legislation  introduced  in  the  House  and  Senate  in  which  I  foimd  some 
errors  and  it  will  be  completed  in  final  corrected  form  this  afternoon. 

I  think  that  will  be  helpful  to  the  committee.  I  would  like  permis- 
sion to  have  that  inserted  and  I  will  get  it  up  to  you  probably 
tomorrow. 


9  Branzburg  T.  Hayes,  33  L.  Ed.  at  649. 
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Another  item,  there  has  been  much  discussion  in  the  hearings  about 
what  sort  of  procedural  safeguards  might  be  enacted  in  the  procedure 
area,  that  obviously  newsmen  and  others  are  going  to  be  continually 
subjected  to  complaints  in  one  form  or  another. 

We  believe  the  best  thing  we  have  been  able  to  come  up  with,  instead 
of  great  tomes,  two  and  three  pages  long,  that  are  proposed  in  some 
bills,  that  if  you  take  the  gravamen  of  any  of  the  bills,  and  in  the  one 
we  are  supporting  specifically,  section  2  of  Mr.  Wilson's  bill  and  some 
of  the  others  set  forth  the  main  purpose  of  the  bill,  if  you  take  that  and 
then  you  engraft  on  it,  if  the  subpena  proves  still  to  be  a  problem, 
language  of  this  nature : 

No  subpoena  or  other  legal  process  to  compel  the  testimony  of  a  newsman 
or  a  production  of  any  document,  paper,  recording,  film,  object  or  thing  by  a 
newsman  shall  be  issued  under  the  authority  of  the  United  States  or  of  any 
State  except  in  accord  with  the  requirements  of  the  issuance  of  subpoenas  under 
the  Federal  Rules  of  Civil  Procedure  and  after  determination  by  the  issuing 
authority  that  section  2  herein  is  not  abrogated  by  the  issuance  of  said  subpoena. 

We  believe  that  language  would  require  not  the  clerk  merely  issuing 
subpenas,  as  they  are  done  so  often  now  and  almost  as  a  constant  now, 
but  would  require  a  finding  before  a  court  by  the  issuing  authority,  a 
showing,  that  to  get  that  subpena  issued  it  is  not  in  conflict  with  the 
operative  terms  of  the  statute  which  the  Congress  would  pass. 

This  is  not  going  to  stop  subpenas  but  it  is  going  to  put  a  require- 
ment of  a  showing,  which  I  think  that  prosecutory  and  investigative 
authorities  will  find  difficult  to  meet,  that  they  are  doing  this  in  accord 
with  the  provisions  of  the  act  that  you  would  pass  on  protection  of 
this  inf  onnation  we  seek  to  protect. 

I  think  this  may  be  an  answer  instead  of  going  through  the  long 
detailed  business  of  presubpena  hearings  and  postsubpena  hearings 
and  appeals  to  the  courts.  This  will  put  a  burden  on  these  people 
that  they  must  meet  before  they  can  subpena  someone. 

Mr.  IvASTENMEiEK.  In  other  words,  since  the  introduction  of  the  bill 
you  originally  supported,  which  I  assume  you  still  support,  H.K.  2187 
and  H.R.  2200  and  others,  as  a  result  of  hearings  and  discussions  of 
problems  arising  generally  out  of  the  field  you  feel  this  language 
ought  to  be  added  to  give  greater  meaning  to  the  legislation  ? 

Mr.  Hanson.  We  feel  that  it  should  and  that  this  language  would 
then  serve  as  a  bar  to  the  free  issuance  of  subpenas  which  I  £iow  Mr. 
Mezvinsky,  for  instance,  fears  if  you  merely  use  the  generalized  re- 
affirmation of  the  first  amendment. 

I  think  you  perhaps  should  have  a  safeguard  that  will  serve  as  a 
burden  on  the  investigative,  prosecutory  process,  State  and  Federal. 
The  States  do  pi-esent  a  far  greater  problem  at  the  moment  than  the 
Federal  does,  but  the  Federal  can  change  tomorrow  as  we  know. 

The  guidelines  are  really  meaningless.  Another  Attorney  General 
can  change  them  or  do  away  with  them.  I  think  it  would  he  helpful. 

Mr.  Kastonmeier.  Thank  you.  I  just  wanted  to  question  Mr.  Smith 
on  this  point.  In  quoting  the  Supreme  Court  language,  you  said  it 
enabled  you  to  get  past  the  argument  that  it  would  be  better  to  rely  on 
courts  and  public  opinion  rather  than  legislation.  You  say  "It  is^  too 
late  for  that.  Only  the  Congress  can  deal  with  this  problem  now." 

What  do  you  specifically  mean  by  that,  sir  ? 
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Mr.  Smith.  We  feel  that  the  Constitution  means  what  the  Supreme 
Court  says  it  means.  For  200  years  we  essentially  did  not  think  we  had 
this  problem,  but  the  Supreme  Court  has  made  it  clear  that  we  do  have 
it  and  referred  to  the  legislative  branch  to  clarify  it  and  in  quite  broad 
language  that  you  could  go  as  far  as  or  little  of  the  way  to  unqualified 
as  you  see  fit. 

Air.  Kastenmeier.  Potentially,  do  you  see  any  possible  need  for  a 
constitutional  amendment  in  this  field  ?  Have  you  looked  into  the  ques- 
tion whether  the  proposed  statute  might  be  in  conflict  with  parts  of 
the  Constitution  and  might  be  interpreted  or  struck  down  by  the 
Court? 

Mr.  Smith.  I  am  not  a  lawyer,  but  I  doubt  that  we  could  come  to 
that  conclusion  one  way  or  the  other  at  this  point  in  time.  It  seems  to 
us  that  the  ball  is  in  the  Congress'  court  and  with  the  enactment  of 
this  kind  of  legislation  we  will  just  have  to  get  experience  and  see  the 
extent  to  which  it  solves  the  problem  or  even  if  it  created 
new  problems. 

If  so,  the  Congress  could  certainly  come  back  and  change  it. 

Mr.  Hansox.  ]Mr.  Kastenmeier,  if  I  might,  I  would  like  to  add  to  that 
because  several  of  your  gentlemen  have  asked  how  you  would  balance 
a  fair  trial  or  libel  problem  here. 

I  think  that  is  really  what  you  are  driving  at.  Obviously,  no  constitu- 
tional provision,  as  I  read  it,  and  have  studied  for  some  33  years,  creates 
in  my  view  an  absolute.  I  think  most  constitutional  lawyers  would 
agree  with  this.  You  weigh  and  balance  the  social  needs  of  a  given 
time  with  one  constitutional  provision  as  opposed  to  another  or  with 
another. 

If  in  the  first  amendment  as  drawn,  and  I  think  it  is  beautifully 
drawn,  if  in  the  first  amendment  you  find  a  conflict  with  the  fifth  and 
sixth,  then  obviously  you  are  going  to  have  a  court  decision  that  de- 
cides whether  the  conflict  weighs  on  the  side  of  the  first  amendment 
for  the  better  good  of  the  Nation  or  whether  it  weighs  more  in  that 
particular  case  with  the  fifth  or  sixth  depending  if  you  are  involved 
in  a  fair  trial  proAdsion  or  even  a  libel  problem  where  you  are  having 
the  question  of  a  subpena  in  a  libel  case. 

I  think  you  have  to  leave  that  decision  to  the  courts.  I  would  be 
hesitant  to  offer  any  amendment  that  would  change  the  first  amend- 
ment at  this  time.  I  do  not  agree,  incidentally,  with  Mr.  Kilpatrick 
who  has  stated,  why,  this  will  just  go  away.  It  is  not  going  to  go 
away. 

]\Ir.  Kastenmeier.  Now  addressing  this  to  Mr.  Smith,  if  it  is  true 
that  Congress  must  now  act,  that  inaction  would  be  interpreted  by,  you 
think  both  you  and  Mr.  Eosenthal  agree  on  this,  as  the  "go  ahead" 
for  the  issuance  of  subpenas,  and  though  you  prefer  an  absolute  privi- 
lege, would  use  a  qualified  privilege  as  better  than  none  at  all  reading 
into  it  that  inaction  by  the  Congress  would  be  interpreted  adverse  to 
your  interests  ? 

Mr.  S:mith.  I  really  don't  want  to  try  to  say  that  we  would  be  op- 
posed to  a  particular  version  without  having  it  before  me,  but  speak- 
ing in  general  terms,  I  feel  that  it  would  be  better  to  have  no  legisla- 
tion at  all  than  to  have  one  with  a  large  number  of  exceptions. 

While  it  might  be  taken  as  an  invitation  for  still  more  subpena  ac- 
tivity, that  would  be  preferable,  in  my  view,  to  the  situation  of  specifics 
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which  would  specifically  authorize  actions  that  could  be  harassing  in 
nature.  Then,  with  the  enactment  of  nothing  at  all,  we  would  still  have 
the  greater  possibility  of  coming  back  and  getting  more  balanced 
legislation. 

If  the  time  has  not  come  yet  for  this  legislation  in  a  proper  form, 
then  I  would  be  inclined  to  feel  it  would  be  better  not  to  have  it  at  all 
and  to  have  more  experience  rather  than  temporize  with  the  problem. 

Mr.  I^STENMEiER.  I  Understand.  I  yield  to  the  gentleman  from  New 
York. 

Mr.  Smith.  Thank  you,  gentlemen,  for  giving  us  the  benefit  of  your 
views  and  your  experience.  Also,  Mr.  Hanson,  I  would  say  thank  you 
for  concrete  examples  of  the  legislation  you  think  might  be  good. 
That  is  always  very  helpful.  We  appreciate  it. 

Mr.  K^STENM EEER.  The  gentleman  from  Iowa,  Mr.  Mezvinsky. 

Mr.  Mezvinsky.  I  gather  from  the  remarks  that  you  made  that  if 
3^ou  were  sitting  up  here  having  to  face  a  qualified  bill  in  the  form  of 
the  Whalen  bill — and  you  are  familiar  with  the  Wlialen  bill  ? 

Mr.  Smith.  Yes,  sir ;  generally. 

Mr.  Mezvinsky.  x\nd  you  had  the  Whalen  bill  in  front  of  you,  and 
the  choice  would  be  the  ^Vhalen  bill  or  no  bill  at  all,  it  is  my  under- 
standing that  your  position  would  be  that  it  is  better  to  wait  and  hope 
a  later  Congress  maybe  will  respond  ? 

Mr.  Smith.  I  don't  mean  to  equivocate,  Mr.  Mezvinsky,  but  let  me 
say  that  I  am  here  to  support  H.K.  2200  and  bills  like  it.  If  I  start 
equivocating  from  that  posture,  I  would  be  doing  hai'm  to  the  position 
that  the  Publishers  Association  board  of  directors  has  adopted. 

We  feel  so  strongly  that  legislation  substantially  in  the  form  of 
H.R.  2200  and  the  others  is  the  proper  legislation  that  I  am  extremely 
reluctant  to  choose  between  the  Wlialen  bill  or  any  other  bill  and  no 
legislation  at  all. 

I  realize  that  is  not  a  clear-cut  response  to  your  question,  but  it  is 
about  las  far  as  I  am  able  to  go  as  a  policy  matter  set  by  our  board 
of  directors. 

Mr.  Hanson.  If  I  may  add  to  that,  I  agree  with  what  Mr.  Smith  says 
all  the  way,  not  just  because  I  am  his  counsel,  but  because  I,  too,  have 
had  to  sweat  this  problem  real  hard  since  August  when  I  got  back  to 
the  country  and  went  to  work  on  it. 

We  had  a  debate  in  which  Mr.  Wlialen  was  one  of  the  speakers  re- 
cently. I  don't  want  to  speak  for  Mr.  Whalen,  but  I  believe  if  you  ap- 
proached him  today  he  would  state  that  he  now  feels  strongly  that 
perhaps  the  Whalen  bill  is  not  chiseled  in  stone  and  that  he  is  not 
opposed  to  the  H.R.  2200  type  of  bill. 

We  again  want  to  emphasize  that  the  language  of  that  embodies  the 
ideas  and  the  concerns,  but  it  could  develop,  after  the  hearings  that  you 
gentlemen  have  had  and  the  testimony  you  have  before  you,  it  can 
probably  be  improved. 

The  subpoena  problems  that  I  mentioned  a  few  minutes  ago  is  per- 
haps one  method  of  insuring  placing  a  burden  on  the  prosecutory, 
investigative  authorities  that  would  be  helpful  in  the  legislation  which 
is  not  in  it  originally. 

Mr.  Mezvinsky.  "I  personally  appreciate  that  addition.  I  might  say, 
and  I  think  it  follows,  that  I  think  a  case  has  been  given  very  strongly 
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that  we  need  to  reaffirm  the  first  amendment.  I  think  we  realize  in 
testimony  given  by  Mr.  Rosenthal  as  well  as  the  qualified  argument 
you  have  given  that  the  real  loser  with  either  position  will  be  the 
public. 

So  I  think  you  have  a  job  as  well  as  members  of  the  committee  to 
make  certain  that  this  view  is  brought  out  in  the  open  in  a  much  more 
striking  fashion  that  has  been  today,  becaiise  I  am  concerned  that 
a  qualified  bill  could  come  out  of  the  subcommittee. 

Mr.  Smith.  We  have  failed  utterly  to  get  that  message  over  up 
until  now, 

Mr.  Mezvinsky.  I  keep  hearing  about  the  power  of  the  press  or 
the  voice  of  the  press,  so  maybe  we  can  hear  it  between  now  and  the 
time  we  go  into  the  markup  session. 

Mr.  Smith.  This  has  not  been  underscored  and  it  is  the  first  order 
of  business  in  my  opinion  for  all  of  us. 

Mr.  Kastenmeier.  The  gentleman  from  Massachusetts. 

Mr.  Drinan.  Thank  you  for  coming  back,  gentlemen.  I  want  to 
commend  you  on  the  changes  you  have  made  in  your  position  from 
September  to  March.  I  welcome  them. 

You  said  Mr.  Kilpatrick  indicates  this  problem  will  just  go  away. 
I  agree  that  it  will  not  go  away,  but  it  would  be  good  if  it  did  without 
a  Federal  law.  I  am  trying  to  get  at  the  roots  of  this  problem  that 
apparently  has  emerged  very  rapidly. 

I  wonder  if  you  would  give  us  some  of  the  reasons  in  your  judg- 
ment why  all  of  a  sudden  people  are  subpenaing  other  people.  We 
feel  very  uneasy  about  legislating  about  freedom  of  the  press.  The 
Supreme  Court' has  tossed  the  ball  to  us,  but  this  doesn't  mean  it  is 
the  best  solution. 

Tell  me  what  the  Congress  or  anyone  can  do  to  make  it  go  away 
without  a  law  ? 

Mr.  Smith.  I  wish  I  could  tell  you  what  to  do  to  make  it  go  away 
other  than  to  enact  the  legislation  we  are  talking  about.  As  to  the 
other  part  of  your  question  as  to  why  we  suddenly  find  this  problem 
when  for  nearly  200  years  we  did  not  think  this  was  such  a  problem, 
I  was  discussing  this  very  issue  this  morning  driving  in  with  some  of 
my  associates. 

"We  at  least  tentatively  are  of  the  view  that  it  is  a  manifestation  of 
society  in  ferment  that  we  have  faced  in  the  last  few  years.  There 
is  much  more  questioning  of  all  the  established  institutions  in  our 
society. 

This  in  turn  leads  to  more  and  more  confrontations  of  point  of 
view  and  that  in  turn  leads  to  more  court  cases,  more  civil  as  well  as 
criminal  cases,  more  adversary  proceedings  in  regulatory  bodies. 
Government  agencies  at  all  levels,  and  much  emotionalism. 

I  think  it  has  probably  placed  a  great  burden  on  the  attorneys 
representing  both  the  plaintiffs  and  defendants,  and  they  have  been 
rather  frustrated  to  come  by  the  necessary  information  to  present 
their  cases. 

Wlio  has  the  most  information  in  our  society  ?  It  is  the  news  media. 
It  is  the  kind  of  problem  that  I  fear  feeds  upon  itself.  ^^Tien  a  pros- 
ecutor or  attorney,  investigating  an  allegation  in  a  Government  agency 
at  any  level,  has  success  and  finds  a  gold  mine  of  information  in 
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the  library  of  a  newspaper  or  of  a  broadcasting  station,  then  another 
one  feels  that  is  a  good  source. 

It  has  tended  to  grow  because  the  media  do  have  such  a  wealth  of 
information  and  there  is  so  much  more  controversy  today.  That  is  the 
best  explanation  we  can  come  to.  It  may  be  totally  wrong,  but  that  is 
the  best  we  can  find. 

Mr.  Drinan.  That  is  the  best  I  have  heard.  It  says  the  law  enforce- 
ment officials  are  lazy  and  they  are  unwilling  to  go  out  and  investigate 
on  their  own.  As  you  may  know,  they  are  moving  out  to  investigate 
social  workers  more  and  more  in  alleged  welfare  violations. 

The  social  workers  are  trying  now  to  get  the  privilege  the  doctors 
and  lawyers  have.  I  thank  you  for  your  position. 

Mr.  Smith.  I  might  say  I  perhaps  was  a  little  too  easy  on  the  law 
enforcement  people.  Lest  there  be  any  misunderstanding,  I  quite  agree 
that  in  many  cases  it  is  the  lazy  investigating  attorney  who  wants  the 
press  to  do  the  work  for  them. 

Mr.  Drinan.  Either  that  or  they  do  not  have  the  staff  to  do  their 
work. 

Mr.  I^sTENMEiER.  The  gentleman  from  California,  Mr.  Danielson. 

Mr.  Dantedson".  I  smile  because  I  am  amused  at  the  reference  to 
lazy  law  enforcement  people,  having  been  in  law  enforcement  for  a 
while  and  having  worked  for  about  96  hours  a  week  while  I  was  one. 
I  am  sure  in  your  experience  as  a  law  enforcement  officer,  you  probably 
did  not  work  that  long. 

May  I  ask  Mr.  Hanson  a  question?  I  am  interested  as  to  the  me- 
chanics of  enforcing  the  privilege  if  one  is  created.  The  statement 
that  Mr,  Smith  read  on  page  2  near  the  bottom  makes  reference  to,  I 
believe  it  was,  unqualified  privilege  against  subpena. 

Now,  as  to  the  mechanics,  I  gather  from  your  own  statement,  Mr. 
Hanson,  that  you  favor  a  privilege  law  to  also  liave  a  law  to 
narrow  the  procedures  for  the  issuance  of  a  subpena.  From  that  I  infer 
that  what  you  really  mean  is  not  only  that  there  be  a  privilege  for 
the  newsman  when  he  is  asked  a  question  on  the  witness  stand  as 
is  common  with  most  privileges,  but  in  addition,  there  be  broad 
protection  against  tlie  issuance  of  the  subpena  in  the  first  place  ? 

Mr.  Hanson.  That  is  correct,  Mr.  Danielson.  As  a  matter  of  fact,  the 
way  we  worked  this  language  out,  and  I  might  point  out  it  was  only 
worked  out  this  past  Friday,  the  way  we  worked  the  language  out 
was  to  recognize  that  granting  a  broad  testimonial  privilege  does  not 
meet  really  all  the  requirements  that  you  are  still  going  to  be  faced 
with  someone  having  to  ascertain  his  privilege  and  someone  in  the 
court  system  having  to  make  a  judicial  decision  as  to  whether  or  not 
there  is  or  there  is  not  a  privilege. 

So,  we  felt  that  perhaps  the  best  mechanics  for  both  the  prosecutory 
authority,  the  courts,  and  the  person  or  persons  who  would  ascertain 
a  privilege  would  be  to  have  a  means  to  have  a  prefinding  so  to  speak 
before  the  subpena  is  issued.  This  is  not  unusual. 

Mr.  Danielson.  No.  I  commend  your  idea.  I  hope  you  will  have 
time  to  draft  a  proposed  bill  along  that  line. 

Mr.  Hanson.  We  gave  the  language  for  the  record  that  we  think 
could  be  attached  to  any  bill,  to  the  operative  section  as  the  next  sec- 
tion on  relative  to  that. 
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I  think  you  were  out  of  the  room  at  the  time. 

Mr.  Danielson.  I  tliink  that  would  be  a  good  subject  for  a  com- 
mittee to  investigate  in  all  subpenas.  They  are  issued  willy-nilly  today. 

Mr.  Hanson.  I  had  a  case  the  past  week  or  so  where  the  United 
States  Couit  of  Appeals,  after  2  years,  upheld  a  motion  to  quash  in  a 
civil  suit  with  a  District  of  Colmnbia  agency  where  a  third  assistant 
clerk  had  issued  a  batch  of  subpenas  and  they  were  broadside  subpenas. 

Mr.  Danielson.  In  one  of  the  courts  in  which  I  had  considerable 
practice,  the  practice  is  to  go  to  the  clerk's  office  and  obtain  a  couple 
of  dozen  subpenas  in  blank,  and  just  fill  them  out  yourself. 

I  commend  you  for  your  suggestion.  It  would  be  a  useful  addition  to 
our  information  here. 

I  will  make  one  comment.  I  think  that  in  addition  to  the  truth  that 
Mr.  Smith  spoke  as  to  why  we  are  having  problems  is  the  fact  that  we. 
get  an  axiom  in  law  enforcement.  That  you  did  not  learn  about  crime- 
in  the  Sunday  school.  I  think  newsmen  know  probably  more  about 
what  is  going  on  today  than  any  other  one  segment  of  our  popula- 
tion, and  quite  obviously  they  have  more  information,  and  they  are 
the  more  likely  people  to  be  knowledgeable  and  in  a  position  where 
they  can  testify. 

I  could  go  a  step  further  and  quote  Harry  Triunan's,  "If  you  can't 
take  the  heat,  get  out  of  the  kitchen,"  but  it  is  not  quite  apropos 
because  the  public's  right  to  know  has  to  be  protected. 

Mr.  ICastenmeier.  I  want  to  thank  you  gentlemen  again  for  coming 
before  us  again  to  help  us  resolve  the  problem  of  newsmen's  privilege. 

[Subsequently,  the  following  letter  was  received  from  Mr.  Hanson :] 

Hanson,  O'Bkien,  Bikney,  Stickle  and  Butler, 
Hon.  Robert  W.  Kastenmeier, 
Chairman,  House  Suhcommittee, 
House  of  Representatives,  Washington,  B.C. 

Dear  Congressman  Kastenmeier:  I  want  to  express  to  you  and  the  Sub- 
committee my  personal  gratitude  for  the  great  interest  you  liave  talien  in  the 
subject  of  federal  legislation  to  protect  the  free  flow  of  information  through  the 
news  media  to  the  general  public. 

When  Mr.  Smith  and  I  testified  before  your  Subcommittee  on  March  5,  you  may 
recall  that  I  suggested  some  language  to  provide  procedural  safe-guards  concern- 
ing subpoenas.  You  may  also  remember  that  I  suggested  that  we  were  not  wedded 
to  this  language,  but  it  was  the  principal  we  were  trying  to  invoke. 

A  thorough  review  of  the  entire  matter  has  persuaded  us  that  more  appro- 
priate language  would  be  as  follows,  noting,  of  course,  that  we  are  not  attaching 
this  to  any  particular  bill,  but  merely  citing  it  as  Section  4(a),  which  could 
just  as  easily  be  Section  3(a)  or  5(a)  dei)ending  on  how  the  rest  of  the  bill  is 
formulated. 

"Section  4(a).  No  subpoena  or  other  legal  process  to  compel  the  testimony  of 
a  newsman  or  the  production  of  any  document,  paper,  recording,  film,  object  or 
thing  by  a  newsman  shall  be  issued  under  the  authority  of  the  United  States 
or  of  any  state  unless  the  person  seeking  the  formation  has  demonstrated  that 
a  reasonable  basis  exists  for  concluding  that  Section  3  herein  will  not  be  abro- 
gated by  the  issuance  of  said  subpoena. 

(b)  A  written  finding  pursuant  to  subsection  (a)  of  this  Section  shall  b€ 
made  by  a  judge,  the  chief  officer  or  the  chairman,  as  appropriate,  of  the  body 
before  which  the  information  sought  is  to  be  presented." 

We  believe  that  such  language  is  sufficient  to  protect  the  subpoena  needs  as 
we  view  them  in  this  entire  area,  and  it  eliminates  the  mechanistic  problems 
involved  with  some  of  the  draft  legislation  which  we  have  seen. 

If  we  can  be  of  further  assistance,  please  advise. 
Respectfully  yours, 

Arthur  B.  Hanson, 

General  Counsel, 
American  Newspaper  Publishers  Association. 
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The  chair  would  like  to  call  as  the  last  witness  this  morning,  Mr. 
Melvin  Block,  president  of  the  New  York  State  Trial  Lawyers 
Association. 

You  may  proceed  anyway  3^ou  care  to,  Mr.  Block. 

TESTIMONY  OF  MELVIN  BLOCK,  PRESIDENT,  NEW  YOEK  STATE 
TRIAL  LAWYERS  ASSOCIATION 

Mr.  Block.  Thank  you  for  allowing  us  to  express  our  views.  We  are 
an  organization  of  3,500  lawyers  practicing  in  the  State  and  Federal 
courts  of  New  York. 

We  are  in  favor  of  an  absolute  and  unqualified  privilege  for  news- 
men. In  recent  times,  we  have  witnessed  the  growing  assault  on  in- 
dependent thought  and  communication  in  America.  A  distinguished 
former  President  of  the  United  States  stated,  "If  you  can't  stand  the 
heat,  get  out  of  the  kitchen." 

He  did  not  advocate  cliopping  up  the  stove  and  manacling  the  cook. 
This  was  good,  sound,  and  mature  advice.  However,  there  are  those 
who  would  restrict  the  newsmen's  right  and  the  concomitant  right  of 
the  public  to  know  and  reveal  an  unrestricted  flow  of  information. 

Unfortunately,  it  has  come  to  pass  where  the  absolute  language  of 
the  first  amendment  has  been  interpreted  by  some  as  not  containing 
absolutes. 

Therefore,  it  behooves  those  given  the  authority  by  the  Supreme 
Court  to  couch  any  newsmen's  privilege  in  terms  of  absolute  language. 
Firstly,  because  it  is  right  and  secondly  because  pragmatically, 
absolute  language  is  of  times  modified  and  diluted  by  judicial 
interpretation. 

Unfortunately,  none  of  us  is  clairvoyant.  Thus,  it  would  seem 
advisable  to  draft  a  bill  with  as  absolute  language  as  possible  with 
the  legislative  intent  that  the  language  will  remain  as  is. 

The  unfettered  privilege  of  a  newsman  and  his  source  is  more  bene- 
ficial to  society,  in  our  opinion,  than  the  existing  privileges  of  physi- 
cian-patient, clergyman-parishioner,  and  attorney-client. 

The  existing  privileges  are  one-to-one  relationships.  The  parishioner 
confides  what  he  otherwise  would  not  confide  to  his  clergyman  in  order 
to  cure  his  soul ;  the  patient  confides  to  the  physician  what  he  otherwise 
would  not  confide  in  order  to  cure  his  body  or  mind ;  the  client  confides 
to  his  attorney  what  he  otherwise  would  not  confide  in  order  to  save 
his  life,  years,  rights,  or  property. 

However,  the  source  confides  to  the  newsman  what  he  would  not 
otherwise  confide  in  order  to  save,  alleviate,  remedy  a  disease  or  an 
infirmity  of  society  or  the  body  politic.  In  a  day  of  big  government, 
big  business,  big  unions,  big  everything,  the  communications  media  are 
the  only  entity  capable  of  keeping  everyone  honest. 

There  has  been  an  increase  in  investigative  reporting.  This  makes 
for  a  press  that  is  more  powerful  and  which  has  more  value  both  to 
governmental  investigative  tribunals  and  also  more  of  a  threat  to  the 
established  order. 

Press  of  this  type  must  be  granted  freedom  and  autonomy.  The 
Supreme  Court  has  held  in  Sweezy  v.  New  Hampshire  that, 

.  .  .  the  exercise  of  the  power  of  compulsory  process  be  carefully  circumscribed 
when  the  investigative  process  tends  to  impinge  upon  such  highly  sensitive 
areas  as  freedom  of  speech  or  press. 
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Justice  Black,  a  great  constitutional  absolutist  has  stated  in  the 
NeiD  York  Times  v.  United  States, 

The  press  shall  be  protected  so  that  it  could  bare  the  secrets  of  government 
and  inform  the  people. 

Clearly,  we  can  all  agree  that  the  first  amendment  was  meant  to 
inform  the  public  by  having  a  free  marketplace  of  ideas  and  was  not 
meant  in  any  way  to  make  the  news  media  an  investigative  arm  of  the 
Government. 

It  is  irrelevant  to  granting  the  absolute  privilege  if  the  work  prod- 
uct involved  be  that  of  the  New  York  Times,  Washington  Post,  or 
a  pamphleteer.  It  is  well  to  remember  that  the  American  j)ress  at  the 
time  of  adoption  of  the  first  amendment  consisted  primarily  of 
pamphleteers. 

Thomas  Paine  in  particular  being  a  name  which  we  are  all  familiar 
with.  Indeed,  to  guarantee  a  free  marketplace  of  ideas,  the  protection 
must  be  afforded  especially  to  those  groups  and  individuals  we  con- 
sider at  the  periphery  of  our  system  so  that  they  may  feel  protected 
and  secure  in  revealing  confidentially  what  they  feel  is  grievously 
wrong  or  venal. 

To  qualify  the  absolute  language  of  a  privilege  by  such  tests  as 
"compelling  interest"  or  otherwise  does  not  give  the  assurance  of 
protection.  For  the  definition  of  "compelling  interest"  may  be  pre- 
sumably revised  according  to  the  times,  pressures,  and  the  personnel 
of  a  court  or  bench. 

In  all  privileged  relationships  presently  existing,  it  is  only  the  party 
supplying  the  information  who  can  waive  the  privilege.  Therefore, 
absoluteness  is  not  a  new  concept  in  the  area  of  privilege. 

However,  an  absolute  privilege  would  still  allow  the  newsman  more 
latitude  of  disclosure  of  information  to  law  enforcement  officials  than 
the  absolute  bar  to  such  revelation  by  a  physician,  lawyer,  or 
clergyman. 

Newsmen  are  not  denied  discretion  to  reveal  information  concerning 
dangerous  and  criminal  situations  to  law  enforcement  agencies  or 
officials.  The  journalist  privilege  belongs  to  the  public;  no  govern- 
ment should  interfere  with  this  trustee  relationship. 

It  is  not  personal,  rather  it  is  collective  and  belongs  to  a  free  people. 
From  Peter  Zenger,  Thomas  Paine,  Lincoln  Steffans,  and  Ida  Tarbell, 
through  the  present  day  muckrakers  and  investigative  reporters,  the 
confidential  source  has  been  the  key  to  unlock  a  closet  containing  the 
skeleton. 

Gentlemen,  let's  unlock  all  the  closets  by  giving  the  keys  to  the 
reporters.  Let  us  not  require  tricky  combination  locks.  Journalism 
is  as  lionorable  a  profession  as  any  other  which  has  been  granted 
the  privilege. 

There  are  good  and  bad  in  all  professions.  The  core  question  is 
whether  a  newsman's  privilege  assists  the  democratic  government  by 
protecting  the  right  of  the  people  to  know. 

Tliere  can  be  only  one  answer  to  that  question,  and  the  answer  is 
"Yes."  For  democratic  government  is  a  stream  that  is  continually 
working  its  way  pure.  It  is  fed  by  many  sources. 

Wlieii  the  sources  dry  up,  the  stream  will  no  longer  be  pure  and  in- 
deed in  time  may  evaporate. 
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Mr.  Kastenmeier.  Mr.  Block,  thank  you  for  a  very  concise,  yet 
very  relevant  and  useful  statement. 

How  did  it  come  to  pass  that  your  association,  an  organization  of 
3,500  lawyers  came  to  take  this  particular  view  on  newsmen's 
privilege  ? 

Mr.  Block.  Well,  we  normally  did  not  get  involved  as  a  body  in 
constitutional  problems.  What  was  the  straw  that  broke  the  camel's 
back  and  ours  was  when  the  White  House  Director  on  Telecommuni- 
cations, Mr.  Whitehead,  issued  a  statement  concerning  the  relation- 
ship of  the  networks  and  the  individual  stations. 

We  say  that  as  a  continuing  pattern  in  the  recent  yeai'S,  coupled 
with  that  we  observed  more  and  more  reporters  being  subpoenaed. 
We  thought  it  was  high  time  that  we  got  involved  in  really  the  vital 
problems  affecting  the  Constitution. 

Mr.  Kastenmeier.  Do  you  come  to  this  view  by  virtue  of  a  panel  on 
fiirst  amendment  freedoms,  or  on  the  Constitution,  or  do  you  do  this 
in  convention  ?  How  do  you  arrive  at  it  ? 

Mr.  Block.  We  arrived  at  this  by  polling  the  membership  and  then 
having  a  meeting.  The  membership  is  a  concensus.  Then  we  have  a 
board  of  director's  meeting  of  approximately  75  percent  and  it  was 
unanimous  that  we  take  this  stand. 

Mr.  Danielson.  Wliat  has  been  your  experience  in  New  York 
State  with  respect  to  this  privilege?  You  have  a  statute. 

Mr.  Block.  We  have  a  statute.  To  read  the  statute,  it  would  seem 
to  be  an  unambiguous,  unqualified  absolute  type  language.  However, 
the  statute  has  been  given  some  judicial  engrafting  whereby  there 
is  a  balancing  of  interests. 

If  the  newsman  has  knowledge  of  a  crime,  the  courts  in  the  two  or 
three  cases  that  have  come  up  for  interpretation  under  the  statute, 
state  that  the  overwhelming  compelling  interest  is  in  favor  of  the 
law  enforcement  agency  and  not  in  the  reporter's  behalf  or  the  public's 
right  to  know. 

Mr.  Kastenmeier.  I  think  it  would  be  my  observation  that  most 
of  the  lawyers  in  the  recent  past  who  have  not  been  associated  with 
the  press  professionally  have  probably  assumed  some  qualifications 
would  be  necessary. 

That  is  one  of  tlie  reasons  I  am  very  interested  in  the  fact  that  the 
New  York  State  Trial  Lawyers  Association  comes  out  for  an  ab- 
solute privilege  unfettered  and  unqualified. 

Mr.  Block.  It  also  helps  that  their  president  was  a  journalist 
major. 

Mr.  Kastenmeier.  Yes,  I  suppose  that  is  part  of  the  answer. 

Some  of  the  colloquy  that  has  preceded  you  has  gone  to  the  proce- 
dural question  of  the  issuance  of  subpenas  with,  I  think,  the  impli- 
cation possibly  drawn- by  some  that  if  we  were  to  tighten  the  noose  on 
issuance  of  subpenas,  apart  from  changing  the  law,  that  we  might  be 
able  to  address  part  of  the  problem  that  confronts  many  newsmen  in 
this  country. 

Do  you  have  any  comment  on  that  ? 

Mr.  Block.  I  think  the  form — perhaps  I  am  misreading  the  ques- 
tion— the  foi'm  of  correction  has  to  be  in  an  unequivocal  reaffirmation 
of  the  first  amendment. 
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I  do  not  see  the  reform  in  any  administerial  or  procedural  mecha- 
nism as  in  the  issuance  of  subpenas.  Without  an  absolute  privilege,  I 
think  the  ministerial  act  of  issuing  subpenas  and  under  what  basis 
they  will  be  issued  is  meaningless.  I  believe  that  the  substantive  pro- 
vision must  be  absolute  and  then  the  issuance  of  the  subpena  can  have 
some  safeguard  mechanism  attached  to  it,  but  that  in  and  of  itself  is 
not  enough. 

Mr.  Kastenmeier.  If  the  Congress  were  to  pass  a  bill  without  quali- 
fication or  with  qualification,  in  any  event,  on  the  question  of  pre- 
emption would  it  be  your  advice  or  that  of  your  association  that  we 
attempt  to  write  a  piece  of  legislation  which  would  not  only  affect  the 
Federal  system,  but  also  the  50  States,  and  therefore,  preempt  the 
States  in  this  field  ? 

Mr.  Block.  Yes.  We  feel  that  for  the  basic  reasons  for  which  the 
Federal  Government  enacts  preemptive  legislation  in  all  fields.  Those 
same  criteria  are  present  and  should  apply  to  the  present  pri^alege 
legislation  before  your  conunittee.  The  very  fact  that  the  essence 
of  the  subject  matter  under  any  given  subpena  might  be  intei-state  in 
nature  or  the  gratuitous  nature  of  a  report,  or  someone  involved  in  the 
same  situation  traveling  from  State-to- State  would  make  the  person 
who  is  the  target  of  the  subpena  or  the  target  of  the  investigation  prac- 
tice in  any  State  he  might  come  to  be  in. 

Therefore,  we  feel  Federal  legislation  should  be  in  order  and  pre- 
emptive in  nature. 

Mr.  Kastenmeier.  As  a  trial  lawyer,  do  j^ou  feel  that  the  rights  of 
some  defendants  and  others  might  be  adversely  affected  by  being  con- 
fronted with  an  absolute  privilege  for  newsmen  ? 

Mr.  Block.  Yes.  Some  would  be  affected,  but  the  situation  is  such 
that  many  more  may  be  affected  adversely.  Yes,  some  would  be  affected 
adversely,  but  I  think,  perhaps,  many  more  would  be  affected  bene- 
ficially because  a  newsman  can  come  forward  on  his  own  in  a  situation 
if  he  so  desires  relating  who  the  real  culprit  is,  or  once  you  have  the 
newsman  with  the  dignity  of  not  having  to  disclose  a  source,  people 
will  come  forward  to  him  at  times  with  information  helping  out  a  de- 
f  endent  in  question. 

To  state  that  the  newsman's  privilege  would  deter  a  just  result  is, 
by  analogy,  to  say  that  the  privilege  agamst  self  incrimination  would 
deter  a  just  result,  that  the  interspousal  privilege  would  preclude  a 
just  resiilt,  that  the  attorney-client  relationship  precludes  a  just  result 
many  times,  because  we  know  many  times  what  in  our  own  hearts  is  a 
just  result  but  it  is  not  for  us  to  say. 

j\Ir.  Kastenmeier.  One  last  question  as  to  how  broadly  the  status 
of  confidentiality  might  be  written.  That  is,  should  the  status  of  the 
information  be  narrowly  written  and  should  express  confidentiality 
between  newsmen  and  sources  be  required  or  can  we  do  with  a  more 
broadly  implied  relationship,  or  really  not  confined  to  confidentiality 
at  all,  but  the  totality  of  that  which  a  newsman  desires  not  to  reveal  ? 

Mr.  Block.  I  woidd  go  with  the  latter  statement,  Mr.  Chairman, 
that  the  parameters  should  be  such  that  they  be  as  broad  as  possible 
to  entail  the  entire  ambit  of  the  newsman  milieu  so  to  speak,  that  once 
you  let  an  encroachment  come  about  by  delimiting  it  you  are  opening 
an  area  for  harassment  and  deterrent  for  the  free  flow  of  information. 
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Mr.  Kastenmeier.  I  would  like  to  call  on  a  distinguished  New  York 
attorney,  the  gentleman  from  New  York,  Mr.  Smith. 

Mr.  Smith.  Mr.  Block,  I,  too,  want  to  thank  you  for  appearing 
here.  As  a  major  in  journalism,  I  think  you  present  a  very  good 
opinion  for  the  trial  lawyers  in  some  cases.  We  do  appreciate  the  con- 
census and  the  feelings  of  your  association  of  men  who  have  been  ex- 
perienced in  the  trial  of  lawsuits  and  who  know,  on  a  firsthand  basis, 
what  is  involved  in  this  question  and  the  balancing  of  the  interests  of 
society  which,  of  course,  is  what  the  question  is  really  all  about,  what 
interest  of  society  require  the  greater  protection  and  emphasis. 

We  do  say  again,  thank  you  for  presenting  your  association's  view. 

Mr.  Kastenmeier.  The  gentleman  from  California,  Mr.  Danielson. 

Mr.  Danielson.  I  have  no  further  questions. 

Mr.  Kastenmeier.  The  gentleman  from  Iowa,  Mr.  Mezvinsky? 

Mr.  Mezvinsky.  Thank  you,  I  would  be  interested  in  knowing  what 
the  National  Association  feels  on  this.  Have  they  taken  a  position  ? 

Mr.  Block.  To  my  mind,  they  have  not  taken  a  position  as  yet. 
Once  we  took  our  position,  approximately  2  months  ago,  they  called 
for  whatever  study  and  whatever  papers  and  material  we  had  on  it. 

I  believe  it  may  be  under  study  now.  But  to  my  knowledge,  they 
have  not  taken  any  position. 

Mr.  Mezvinsky.  I  would  urge  the  New  York  association  to  push  the 
national  body  prior  to  the  time  we  have  to  markup  a  bill  because  it 
would  be  helpful  to  hear  from  that  association  as  well. 

Mr.  Block.  We  are  working  on  that  now. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Block.  This  concludes  the  testi- 
mony for  today.  The  Chair  would  like  to  announce  that  our  next  hear- 
ings on  newsmen's  privilege  legislation  will  be  on  Wednesday  morning, 
March  7,  at  10  o'clock  in  room  2226  at  which  time  we  will  hear  from 
William  Farr,  of  the  Los  Angeles  Times,  Clark  Mollenhoff,  of  the 
Des  Moines  Register,  and  Mr.  James  Aronson  of  the  National  Emer- 
gency Civil  Literties  Committee. 

Until  that  time  the  subcommittee  stands  adjourned. 

["Whereupon,  at  12 :10  p.m.  the  subcommittee  adjourned,  to  recon- 
vene at  10  a.m.,  Wednesday,  March  7, 1973.] 
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House  or  Representatives, 

Subcommittee  No.  3  of  the 
Committee  on  the  Judiciary, 

Washington^  D.C. 
The  subcoinmittee  met  at  10  a.m.,  piii*suant  to  call,  in  room  2226, 
Rayburn  House  Office  Building,  Hon.  Robert  W.  Kastenmeier  presid- 
ing- 

Present :  Representatives  Kastenmeier,  Danielson,  Drinan,  Mezvin- 

sky,  Railsback,  and  Cohen. 

Staff  members  present:  Herbert  Fuchs,  counsel  and  Thomas  E. 
Mooney,  associate  counsel. 

Mr.  Kastenmeier.  The  hearing  will  come  to  order. 

This  morning  Subcommittee  No.  3  is  reconvened  for  the  purpose  of 
receiving  further  testimony  on  the  pending  newsmen's  privilege  leg- 
islation. 

I  urge  witnesses  and  members  of  the  committee  to  speak  into  the 
microphones  so  that  you  may  be  heard. 

To  introduce  to  the  committee  our  first  witness,  I  would  like  to  call 
on  our  distinguished  colleague  from  Los  Angeles,  our  friend,  Tom 
Rees. 

Mr.  Rees.  Thank  you  very  much,  Mr.  Chairman.  I  am  pinch-hitting 
for  my  good  friend  and  colleague  of  yours.  Congressman  Jerry  Wal- 
die,  who  had  to  be  in  California  today. 

Jerry  asked  me  to  introduce  Bill  Farr.  It  is  a  great  privilege  to 
introduce  Bill  because  I  am  a  coauthor  of  H.R.  2187,  which  deals  with 
newsmen's  privilege.  I  think  most  of  you  heard  of  Bill  Farr's  case, 
and  the  civil  commitment  he  had  in  Los  Angeles  County  jail.  After 
reading  about  that,  I  can  only  say,  "If  you  have  to  go  to  jail,  please 
commit  a  crime  before  you  are  incarcerated  because  you  get  more 
privileges  as  a  criminal  than  you  do  on  a  civil  commitment." 

I  think  in  listening  to  Bill's  testimony,  you  will  realize  that  some- 
thing has  to  be  done  because  the  use  of  civil  contempt,  if  it  were  used 
to  its  ultimate,  could  be  dangerous  to  the  whole  concept  of  the  first 
amendment  freedoms. 

It  is  a  pleasure  for  me  to  introduce  Bill  Farr  of  the  Los  Angeles 
Times. 

Mr.  Kastenmeier.  "We  thank  our  colleague,  and  welcome  Mr.  Farr. 
I  might  say  this  subcommittee  also  concerns  itself  with  the  subject  of 
incarceration,  prisons,  parole,  and  has  spent  some  time  in  northern 
California  the  year  before  last  and  looked  at  jails  such  as  Soledad  and 
San  Quentin. 
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We  appreciate  the  presence  of  ISIr.  Farr  and  might  learn  something 
from  him  in  that  connection  as  well.  You  are  most  welcome,  Mr.  Farr. 
We  have  your  statement  and  you  may  proceed  as  you  wish. 

TESTIMONY  OP  WILLIAM  FARR,  STAFF  WRITER  FOR  THE 
LOS  ANGELES  TIMES 

Mr.  Farr.  Thank  you.  Thank  you,  Congressman  Eees.  I  thank  you 
gentlemen  for  having  me  here  today.  As  most  of  you  probably  know, 
the  topic  of  these  hearings  is  of  more  than  academic  interest  to  me 
today. 

I  am  here  today  because  my  position  regarding  the  proposed  legis- 
lation on  so-called  newsman's  privilege  is  one  of  advocating  absolute 
protection  for  news  sources  as  would  be  established  with  passage  of 
H.R.  2187  submitted  by  Congressman  Jerome  Waldie  of  California. 

I  realize  that  you  gentlemen  heard  numerous  witnesses  and  I  think 
rather  than  being  repetitive,  some  of  my  viewpoints  regarding  ab- 
solute privilege  are  in  the  statement.  I  think  I  will  try  to  summarize 
ratlier  than  go  through  the  entire  statement. 

Mr.  Kastenheier.  Without  objection,  your  statement  in  its  entirety 
will  be  made  a  part  of  the  record. 

[The  document  referred  to  follows :] 

Statement  of  William  Farb,  Staff  Writer  for  the  Los  Angeles  Times  Before 
THE  House  Judiciary  Committee — Subcommittee  No.  3,  March  7,  1973 

I  appreciate  this  opportunity  to  appear  before  the  sub-committee  today.  As 
most  of  you  probably  linow,  the  topic  of  these  hearings  is  of  more  than  academic 
interest  to  me. 

My  position  regarding  the  proposed  legislation  on  so-called  newsman's  privi- 
lege is  one  of  advocating  absolute  protection  for  news  sources  as  would  be  es- 
tablished with  passage  of  H.R.  21S7  submitted  by  Congressman  Jerome  Waldie 
of  Califoi'nia. 

Because  I  realize  that  much  of  what  I  could  say  in  support  of  this  bill  would 
be  a  reiteration  of  viewpoints  expressed  to  you  earlier  by  some  of  my  colleagues, 
I  will  try  not  to  belabor  the  point,  ^^'hat  I  want  to  stress  is  that  any  loophole 
you  allow  in  this  law  can  be  fashioned  into  a  noose  that  will  be  used  to  hang 
reporters.  In  that  regard,  I  know  whereof  I  speak. 

Let  me  start  out  by  saying  that  I  like  the  title  "Free  Flow  of  Information 
Act."  It  is  considerably  more  appropriate  than  the  term  "newsman's  privilege." 

What  we  are  talking  about  really  is  the  necessity  for  a  free  flow  of  informa- 
tion to  serve  the  public's  right  to  know.  The  term  "newsman's  privilege"  con- 
jures up  the  misconception  that  we  want  a  special  status  unto  ourselves. 

This  is  untrue.  We  do  not  want  the  legal  right  to  protect  sources  as  a  favor 
to  any  newsman  or  all  newsmen.  We  want  such  legislation  to  further  the  con- 
structive processes  of  the  press,  so  that  the  public  will  be  fully  and  intelligently 
informed.  Frankly,  the  news  media  has  done  something  less  than  a  stellar  job 
in  convincing  the  average  citizen  that  we  are  fighting  for  this  legislation  on  his 
behalf. 

In  an  effort  to  combat  this  failing  on  our  part,  Los  Angeles  Times  editor 
William  Thomas  recently  made  a  speech  entitled,  "Warts  and  All,  Our  Cause  Is 
Your  Cause."  That  speech  was  particularly  distinctive  in  that  it  was  devoid  of 
Fourth  of  July  rhetoric  or  eloquent  quotes  from  the  great  and  famous. 

Instead,  he  talked  in  simple,  direct  language  that  hit  home  with  the  housewife, 
the  secretary,  the  truck  driver,  the  businessman  and  all  others  who  have  a 
stake  in  this  battle.  Out  front,  he  conceded  the  failings  and  foibles  of  the  press 
and  said  that  we  frequently  are  guilty  of  an  unbecoming  pomposity. 

Having  conceded  to  some  imperfection,  he  went  on  to  point  out  the  surrogate 
role  those  of  us  in  the  news  media  play.  To  a  very,  very  great  extent,  it  is  only 
through  us  that  the  public  gets  its  information  about  the  workings  of  its  city 
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councils,  its  school  boards,  its  courts.  We  are  in  those  chambers,  meeting  rooms 
and  courthouses  specifically  to  inform  the  public. 

That  is  equally  true  of  investigative  reporting.  And  it  is  here  that  the  right 
to  protect  sources  is  of  paramount  importance.  A  23-year  government  employee 
will  not  risk  his  job  and  his  pension  to  let  us  know  of  mismanageemnt  or  cor- 
ruption in  his  department  if  we  can't  protect  him.  In  reporting  on  the  Mafia  and 
organized  crime,  the  source  usually  is  worried  about  something  even  more  vital, 
his  life  and  limb. 

Two  of  the  Pulitzer  Prizes  recently  won  by  the  Los  Angeles  Times  were  for 
stories  which  would  not  have  been  possible  without  keping  sources  confidential. 
One  of  the  prizes  was  received  for  a  series  of  articles  which  exposed  corrupt 
practices  in  city  and  county  government.  The  basic  information  was  provided  by 
respected  businessmen  and  public  oflScials  who  stood  to  lose  livelihoods  if  they 
were  identified. 

Because  of  the  recent  trend  of  court  actions  aaginst  reporters,  these  sources 
would  not  talk  to  our  reporters  if  they  were  trying  to  do  those  same  articles 
today. 

The  Times'  coverage  of  the  Watts  riots  and  its  aftermath  won  another  Pulitzer. 
Assured  of  anonymity,  teachers  talked  to  our  reporters  about  the  school  system, 
policemen  talked  about  their  fellow  policemen  and  their  own  behavior  under 
great  pressure,  looters  talked  frankly  and  even  judges  told  stories  they  were 
afraid  to  have  attributed  to  them.  They  would  all  remain  silent  today,  I  feel. 

There  are  some  reasonable  arguments  for  passing  a  bill  with  certain  exceptions 
to  a  reporter's  right  to  protect  sources.  However,  the  difiiculty  with  such  quali- 
fications is  that  they  leave  reporters  open  to  the  whim  and  caprice  of  govern- 
ment officials,  judges  and  others  trying  to  pry  information  fi-om  them. 

There  can  be  a  devastatingly  wide  latitude  in  the  definition  of  such  phrases 
as  "compelling  national  interest,"  and  "clear  and  present  danger." 

The  fact  that  sources  have  to  worry  about  the  qualifications  in  itself  will  have 
a  stultifying  effect  on  their  decision  to  provide  reporters  with  information  on  a 
confidential  basis.  Most  sources  in  a  sensitive  position  will  just  not  take  the 
chance. 

Tlie  news  media  in  asking  absolute  protection  is  not  making  an  unusual  or 
unprecedented  request.  There  are  many  instances  in  which  it  has  been  decided 
that  implementation  of  public  policy  overrides  the  importance  of  ascertaining 
facts  in  trials.  We  see  these  principles  in  operation  when  illegally  obtained 
evidence  is  excluded  and  when  the  attorney-client  or  doctor-patient  relation- 
ship is  protected.  We  understand  in  these  instances  that  the  desire  is  not  to  create 
a  privileged  class  of  attorneys,  but  rather  to  preserve  the  effectiveness  of  our 
adversary  system  of  justice  in  which  individuals  appear  through  representatives. 
We  seek  not  to  create  a  privileged  class  of  medical  personnel,  but  rather  to 
insure  that  patients  receive  effective  medical  treatment.  So  with  reporters, 
it  is  not  a  matter  of  wanting  to  create  a  privileged  class  but  rather  an  effort 
to  preserve  the  flow  of  information  upon  which  society  depends  for  knowledge. 

Now,  I  would  like  to  switch  the  focus  of  testimony  to  my  own  case  and  stress 
the  fact  that  I  never  would  have  had  this  problem  had  I  not  stopped  being  a 
reporter  to  become  an  executive  assistant  to  Los  Angeles  District  Attorney 
Joseph  Busch.  Notwithstanding  any  subsequent  court  decisions,  that  remains 
absolutely  true. 

I  hope  that  you  will  not  leave  such  a  loophole  in  any  federal  legislation  you 
pass.  That  is  the  main  purpose  of  my  appearing  before  you  today. 

If  you  will  bear  with  me,  I'd  like  to  give  you  the  following  summary  of  my 
case,  since  some  of  its  complexities  have  not  been  fully  covered  in  news  media 
accoimts : 

When  I  decided  I  had  to  go  to  jail  rather  than  reveal  the  sources  of  a  story 
I  wrote  during  the  Charles  Manson  murder  trial,  Superior  Judge  Charles  Older 
had  a  few  choice  words  to  say  about  my  motives. 

He  said  that  I  really  wanted  to  be  put  behind  bars  due  to  some  penchant 
for  being  a  martyr,  that  I  was  "without  a  cause,"  and  that  I  must  have  made 
some  "under-the-table"   deal  with  the  attorneys  I  was  protecting. 

It  was  not  my  intention  to  be  a  martyr.  I  was  following  the  code  of  any  good 
reporter,  keeping  my  personal  and  professional  promises. 

I  have  never  claimed  there  was  any  great  public  good  involved  in  the  article 
I  wrote  for  the  Los  Angeles  Herald-Examiner  (where  I  then  worked)  about  the 
Manson  family's  purported  plan  to  murder  celebrities.   But  the  principles  of 
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protecting  sources  is  operative  nonetheless.  You  surrender  it  one  time  and  the 
next  time  you  won't  get  information  that  the  public  should  know  about. 

There  was  no  "underhanded  deal"  with  my  sources,  as  the  judge  hinted.  It 
instead  was  a  face-to-face  promise  that  I  would  protect  them  in  return  for 
helping  me  verify  a  story  I  had  developed  apart  from  anw  documents  proscribed 
by  the  so-called  "gag"  order  that  had  been  imposed  on  the  trial. 

It  can  be  claimed  that  such  a  story  would  be  prejudicial  in  the  extreme  to 
the  defendants'  right  to  a  fair  trial.  However,  the  jury  was  sequestered  and  thus 
insulated  from  news  media  coverage. 

The  night  before  my  story  was  published,  I  called  the  bailiff,  Bill  Murray,  to 
have  him  inform  the  judge  it  would  be  displayed  on  the  news  stands,  and  so  I 
recommended  that  he  order  the  windows  of  the  bus  be  covered  to  preclude  jurors 
from  seeing  the  headlines  as  they  were  transported  between  the  hotel  where  they 
were  staying  and  the  Hall  of  Justice.  This  was  done. 

Judge  Older  argues  that  jurors  could  have  learned  about  the  article  because 
they  were  visited  by  relatives  on  weekends.  This  is  a  valid  point  but  there  has 
never  been  any  evidence  introduced  that  this  occurred. 

For  anyone  who  feels  I'm  being  obstinate  just  to  frustrate  Judge  Older,  let 
me  point  out  the  extent  to  which  I  cooperated  with  him. 

It  was  on  October  8,  1970.  that  the  judge  first  learned  I  had  obtained  a  state- 
ment given  by  Virginia  Graham  regarding  conversations  she  had  with  cellmate 
Susan  Atkins.  Miss  Atkins,  one  of  Manson's  codefendants,  claimed  the  "family" 
had  plans  to  kill  Elizabeth  Taylor,  Richard  Burton,  Frank  Sinatra,  Tom  Jones 
and  Steve  McQueen. 

When  Older  said  he  wanted  to  talk  to  me  about  the  matter,  I  voluntarily  went 
to  his  chambers.  Although  he  was  distinctly  displeased  about  the  prospect  of 
the  story  being  published  and  about  my  obtaining  the  prescribed  statement,  the 
session  was  friendly. 

Judge  Older  conceded  during  this  in-chambers  meeting  that  I  could  refuse  to 
tell  where  I  obtained  Mrs.  Graham's  statement  since  I  was  protected  by  Section 
1070 — that  portion  of  the  State  Evidence  Code  that  gives  reporters  the  legal  right 
to  protect  their  sources. 

Here  are  the  judge's  words  from  the  transcript  of  that  session  : 

Mr.  Farr,  if  I  were  to  call  you  to  the  witness  stand,  for  example,  or  someone 
would  subpoena  you  to  testify  to  these  matters,  you  could  of  course  refuse  to 
disclose  your  news  (sources)  under  1070,  which  provides  that  you  cannot  be 
adjudged  in  contempt  by  a  court  for  refusing  to  disclose  the  source  of  any  in- 
formation procured  for  publication  and  published  in  newspapers. 

A  few  minutes  later,  he  said  to  me : 

I  assure  you  there  is  no  compulsion  whatever  to  do  it.  It  is  put  on  a  purely 
voluntary  basis.  I  won't  think  any  the  less  of  you  or  the  Herald  Examiner  or 
anyone  else  if  you  say  no. 

And  so  the  story  appeared  the  next  day  in  the  Herald-Examiner.  No  proceed- 
ings were  initiated  then  in  an  effort  to  learn  my  sources.  That  would  come  much 
later  and  only  after  I  had  stopped  being  a  reporter. 

It  has  been  stated  by  Older  and  others,  such  as  U.S.  District  Judge  Robert 
Kelleher,  that  I  was  amply  warned  on  several  subsequent  occasions  that  I  did 
not  have  the  legal  right  to  protect  my  sources. 

But  by  that  time,  obviously,  the  story  had  been  in  the  paper.  I  had  gone  ahead 
with  the  article  because  I  relied  on  the  judge's  own  interpretation  of  my  right  not 
to  reveal  my  sources  as  granted  in  Section  1070. 

Not  until  seven  months  after  the  article  was  published,  and  more  than  a 
month  after  the  trial  had  ended,  was  I  served  with  an  order  to  show  cause  why 
I  shouldn't  be  compelled  to  answer  questions  about  my  sources.  By  then  I  was 
serving  as  press  secretary  to  the  district  attorney.  This  is  most  significant. 

Okler  and  Deputy  County  Coimsel  William  Stewart  claim  that  my  change  of 
status  from  a  reporter  to  that  of  an  executive  assistant  to  Busch  had  very  little 
to  do  with  the  proceedings  against  me.  However,  during  the  three  hearings  that 
culminated  in  my  contempt-of -court  conviction,  there  never  was  any  theory  put 
forward  by  the  judge  other  than  this  claim  that  my  legal  privilege  to  protect 
sources  had  evaporated  when  I  left  the  journalism  profession. 

It  was  not  until  the  case  went  on  appeal  that  the  issue  shifted.  Justice  Robert 
Thompson  of  the  California  Court  of  Api>eal  did  not  confront  the  issue  of  whether 
the  privilege  had  "evaporated."  Instead,  he  upheld  my  conviction  by  declaring 
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Section  1070  an  unconstitutional  interference  with  a  judge's  right  to  control  pro- 
ceedings in  his  own  court. 

This,  I  feel,  raises  a  crucial  question :  Is  not  my  jailing  because  of  this  sub- 
sequent judicial  interpretation  by  Justice  Thompson  an  ex  post  facto  application 
of  the  law?  How  was  I  to  anticipate  this?  I  proceeded  with  the  article  on  the 
basis  of  what  I  felt  the  law  was  at  the  time— an  interpretation  then  shared  by 
Older. 

The  whole  matter  has  been  greatly  complicated  by  the  perjury  of  the  attorneys 
who  turned  over  the  statements  to  me  and  subsequently  denied  doing  so  under 
oath.  Even  I  don't  feel  that  Judge  Older  could  have  ignored  this.  But  the  ques- 
tion remains  whether  this  should  have  resulted  in  by  being  sent  to  jail  indefinitely 
because  I  wouldn't  identify  them. 

It  is  on  this  point  that  my  position  is  least  defensible.  I  appear  to  be  protect- 
ing perjurers  and  condoning  this  affront  to  the  court.  I,  too,  am  deeply  troubled 
by  both  the  legal  and  moral  problems  involved. 

Still,  I  feel  I  must  abide  by  my  own  ethics,  not  the  ethics  (or  lack  of  same) 
on  the  part  of  the  perjurious  lawyers.  I  gave  them  my  promise  and  intend  to  keep 
it.  .     ^ 

Much  has  been  made  of  the  fact  that  all  six  attorneys  of  record  waived  any 
confidentiality  with  me  at  the  last  hearing  before  Older.  The  fact  is,  as  I  in- 
formed Older,  the  attorneys  who  gave  me  the  Graham  statements  privately  asked 
me  to  disregard  any  confidentiality  waiver  in  the  courtroom. 

Nevertheless,  in  my  effort  to  cooperate  with  Judge  Older,  and  upon  the  advice 
of  mv  then  attorney,  I  conceded  that  two  of  the  persons  who  handed  me  copies 
of  the  Graham  statement  were  among  the  six  attorneys  of  record  still  alive.  This 
turned  out  to  be  a  catastrophic  error,  but  my  former  lawyer  felt  it  had  to  be 
conceded  so  that  I  would  not  be  convicted  as  the  "only  avenue  of  evidence." 

If  I  could  retrace  my  steps,  I  certainly  would  not  have  gone  this  far  in  co- 
operating with  the  court.  Without  my  having  made  such  a  concession,  I  firmly 
feel  that  my  conviction  never  would  have  been  upheld  on  appeal. 

The  reason  I  still  refuse  to  name  the  two  attorneys  is  that  to  do  so  would  bring 
disaster  upon  them.  Not  only  would  they  face  contempt  and  perjury  proceedings, 
but  the  bar  association  most  certainly  would  revoke  their  licenses — and  I  did 
promise  them  confidentiality. 

What  I  sincerely  hope  is  that  the  controversy  swirling  around  my  head  will  not 
result  in  an  irreconcilable  polarization  between  the  judiciary  and  the  news  media. 
Despite  what  has  befallen  me,  I  believe  that  the  issue  need  not  be  freedom  of  the 
press  versus  fair  trial.  The  connective  word  can  be  "and"  instead  of  "versus." 

Mr.  Fare.  One  thing  I  want  to  say  is  that  I  am  pleased  by  the  title, 
"Free  Flow  of  Information  Act,"  because  I  think  particularly  as  it 
relates  to  the  public  term,  "Newsman's  privilege''  is  a  difficult  one 
because  it  is  inappropriate  and  leads  to  a  misconception. 

Many  citizens  who  wrote  to  me  while  I  was  in  jail,  were  sympathetic 
but  said  what  is  so  special  about  you  or  other  reporters  that  you  have 
the  right  not  to  testify  as  any  other  citizen  ? 

I  think  the  term,  "Newsman's  privilege"  leads  to  much  of  that  mis- 
conception. I  think  the  problem  we  have  in  the  news  media  is  to  con- 
vince the  average  citizen  that  in  effect  we  seek  to  have  the  legal  right 
to  protect  sources  on  the  public's  behalf  not  as  a  special  favor  or  status 
unto  ourselves. 

On  my  way  here  on  the  airplane  Saturday,  between  two  gentlemen, 
we  discussed  this  matter.  They  seemed  to  be  of  the  opinion  that  it 
was  very  much  a  political  issue,  and  that  it  was  a  delineation  of 
thought  geared  to  political  philosophy,  in  effect  that  the  liberal  Demo- 
crats were  very  much  in  favor  of  privilege  and  that  the  Kepublicans 
were  opposed  to  that. 

I  am  not  certain  that  that  is  so  as  such,  and  I  would  like  to  at  least 
point  out  on  my  own  behalf  that  I  have  been  described  by  the  news 
media  somewhat  accurately  as  a  law  and  order  Kepublican. 
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I  don't  know  exactly  what  that  simplistic  label  means,  but  I  feel 
firmly  and  I  felt  that  way  even  before  I  went  to  jail.  So,  I  don't  think 
it  is  a  simple  line  drawing  between  liberals  and  conservatives. 

I  would  also  like  to  say  at  the  outset  that  I  feel  the  story  that  led 
to  my  difficulties,  frankly,  was  not  the  type  of  story  that  I  feel  is  a  good 
classic<al  example.  There  was  no  public  good  involved  in  the  story. 

However,  I  have  no  apologies  for  it.  It  was  a  legitimate  news  story. 
In  my  statement  I  have  given  a  fairly  complete  summary  chronologi- 
cally of  what  happened.  I  do  not  want  to  go  through  that  entirely  for 
you,  but  I  would  like  to  stress  simply  that  I  think  that  whatever  loop- 
hole might  be  created  in  legislation  of  this  type  will  and  may  inevita- 
bly be  fashioned  into  a  noose  that  will  hang  reporters. 

I  hope  that  I  can  convince  you  to  be  very  mindful  of  closing  loop- 
holes. Tlie  area  that  I  am  most  concerned  is  the  question  of  the  status 
of  someone  who  might  leave  the  news  media  because,  in  fact,  my  own 
case  stems  precisely  from  that. 

jSTotwithstanding  any  subsequent  court  decisions  in  my  case,  I  think 
I  can  tell  you  with  complete  accuracv  that  no  proceedings  would  have 
been  initiated  against  me  had  I  not  left  the  field  of  reporting  to  become 
an  executive  assistant  to  Los  Angeles  district  attorney,  Joseph  Busch. 

There  are  areas  involved  in  mv  case  where  I  feel  I  can  be  legitimately 
criticized.  There  are  those  who  feel  this  type  of  story  done  in  the  midst 
of  a  trial  can  be  prejudice  in  the  extreme. 

I  ask  that  you  regard  the  fact  tliat  the  jurv  was  sequestered.  It 
was  my  feeling  that  the  sequestration  brought  about  an  insulation  that 
protected  the  jury  from  such  prejudice  publicity. 

I  can  say  with  complete  sincerity  that  had  there  not  been  a  seques- 
tration of  the  jury,  that  story  would  not  have  been  done  in  the  midst 
of  the  trial. 

Judge  Charles  Older  also  believed  in  the  validity  of  it  to  the  tune  of 
sequestering  the  jury  at  the  cost  of  $230,000  at  the  Ambassador  Hotel. 
He  himself  talked  of  the  nearly  total  insulation  when  President  Nixon 
made  a  comment  during  the  trial  regarding  Hanson's  guilt. 

I  would  like  to  give  you  a  brief  summary  of  what  occurred  as  it  pei"- 
tains  to  my  feeling  about  loopholes.  On  the  afternoon  before  the  story 
was  published,  I  voluntarily  went  into  the  chambers  of  Judge  Older 
to  discuss  the  fact  that  I  had  statements  of  a  witness  named  Virginia 
Graham,  a  cell  mate  of  Susan  Atkins,  a  co-defendant  of  Charles 
Manson. 

Pie  asked  me  where  I  got  the  information.  I  informed  him  I  would 
probably  invoke  section  1070.  wliich  is  the  section  of  the  State  code 
dealing  with  reporters,  and  I  would  have  to  confer  with  my  reporters. 

I  laiew  I  was  most  certainly  not  going  to  reveal  sources.  During 
that  discussion  the  Judge  himself  informed  me  that  he  felt  I  was  pro- 
tected. I  would  like  to  read  to  you  from  the  transcript  of  that  session 
because  I  feel  that  as  a  predicate  for  all  that  went  forward  from  that 
time  that  it  has  worked  a  great  injustice  on  me.  granting  I  am  some- 
what subject, 

I  am  quoting  Judge  Older : 

Mr.  Farr.  if  I  were  to  call  you  to  the  witness  stand,  for  example,  or  someone 
wonld  subpoena  you  to  testify  to  these  matters,  you  could,  of  course,  refuse  to 
disclose  your  news  sources  under  1070.  which  provides  that  you  cannot  be  ad- 
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judged  in  contempt  by  a  court  for  refusing  to  disclose  the  source  of  any  infor- 
mation procured  for  publication  and  published  in  newspapers. 

Two  pages  later  he  said : 

I  assure  you  there  is  no  compulsion  to  do  it.  It  is  put  on  a  purely  voluntary 
basis,  I  won't  think  any  the  less  of  you  or  the  Herald  Examiner  or  anyone  else 
if  you  say  no. 

Based  upon  the  judge's  concept  of  section  1070,  which  happens  to 
concur  with  mine,  we  decided  to  go  ahead  with  the  story.  In  an  abund- 
ance of  caution,  I  called  the  judge  at  10:20  the  night  before  the 
story  was  published,  or  rather  called  his  bailiff  so  he  could  blackout 
Avindows  on  the  bus  to  preclude  a  repetition  of  the  incident  where 
some  jurors  saw  the  Nixon  comment  about  Hanson's  guilt  in  the  head- 
lines. 

That,  in  fact,  was  done.  The  next  day  the  story  appeared.  No 
motion  for  a  mistrial  was  granted,  and  no  proceedings  were  initiated 
against  me.  It  was  not  until  7  months  later  at  which  time  I  became 
press  secretary  to  the  district  attorney  I  was  served  with  an  order 
to  show  cause  why  I  should  not  be  compelled  to  answer  the  very  same 
questions  Judge  Older  said  I  did  not  have  to  answer  on  October  8, 
1970. 

Subsequently,  we  had  a  series  of  hearings.  I  was  found  guilty  on 
13  counts  of  contempt.  Seven  were  all  attorneys  and  the  other  six 
had  to  do  with  where  I  obtained  the  information.  One  thing  that  is 
very  troublesome  to  me  for  a  variety  of  reasons  is  that  upon  advice 
of  my  attorney  and  in  an  effort  to  cooperate  with  Judge  Older,  we 
conceded  that  the  sources  were  among  the  attorney's  record.  That 
was  to  say  the  least  a  tactical  error. 

I  regard  it  on  hindsight  as  being  tactical  idiocy.  However,  one 
does  proceed  on  the  basis  of  lawyers'  advice.  In  fairness  to  him  he 
felt  there  was  a  necessity  to  question  the  attorneys  so  I  could  not  be 
convicted  as  the  only  avenue  of  information. 

I  think  to  nail  it  down  to  the  attorneys  or  record  and  state  it  was 
two  of  the  six  was  in  itself  a  breach  of  confidence,  but  unfortunately 
I  cannot  undo  that  error.  One  of  the  things  that  disturbs  me  most  is 
that  obviously  you  have  four  innocent  men  who  are  somewhat  tarred 
with  the  same  brush. 

I  regret  that.  Certainly  the  matter  has  been  complicated  further 
by  the  fact  that  all  the  attorneys  on  the  record  have  denied  that  they 
gave  it  to  me.  In  the  last  hearing  before  I  went  to  jail,  all  waived 
confidentiality  or  in  lay  terms  they  said,  "I  relieve  Mr.  Farr  of  any 
promise  he  made  to  us. 

The  only  fact  is  that  the  two  men  who  gave  me  those  statements 
privately  said : 

Disregard  what  we  said  in  the  court  room.  It  will  not  take  a  mental  giant 
to  say  if  four  people  waive  confidentiality  and  two  don't,  it  will  not  take  much 
mental  acuity  to  figure  out  which  of  the  two  of  us  it  is. 

This  is  one  of  the  least  defensible  positions  because  I  appear  to  be 
protecting  perjurers  which  in  fact  is  true.  There  are  even  some  of 
my  attorneys  and  some  officials  at  the  Times  who  feel  they  forfeited 
their  ri ght  to  protection. 

My  onlv  answer  is  that  I  have  to  be  bound  by  my  ethics  and  not 
theirs  or  their  lack  of  same.  So  I  still  remsiin  adamant  against  telling. 
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It  is  not  because  I  am  being  obstinate  with  the  judge,  but  because  I 
gave  my  personal  and  professional  promise.  I  intend  to  keep  that. 
Although  I  am  out  of  jail  now  after  spending  46  days  there,  I  am 
only  free  pending  appeals. 

It  has  been  made  clear  by  the  judge  that  I  will  be  going  back  for 
years,  not  days,  if  I  lose  my  appeal  which  is  a  grim  prospect.  I  can 
concede  there  may  be  areas  where  one  may  criticize  my  conduct.  I 
think  if  you  look  at  the  circumstances  there  is  some  question  a.bout 
the  idea  of  giving  me  an  open-ended  sentence  in  order  to  force  me 
to  break  my  promise  of  confidentiality. 

In  California,  and  it  may  be  true  in  other  States,  civil  contempt  has 
an  open-ended  concept  and  you  do  not  have  some  of  the  prote-ctions 
of  due  ■process  that  you  have  in  criminal  law  which  is  an  irony. 

The  Governor  has  indicated  he  would  grant  me  a  pardon  if  in  fact 
this  were  criminal  contempt,  but  if  it  were  civil  contempt  that  is 
not  within  his  power.  I  apparently  would  have  been  better  off  if  I 
leaped  over  the  counsel  table  and  attacked  the  judge.  Also  if  it  were 
criminal,  I  would  have  the  right  to  demand  a  jury  trial.  While  as 
I  stated  earlier,  I  feel  that  this  story  does  not  solve  any  great  public 
good  or  public  service.  I  don't  think  the  public  would  have  been  a 
great  loser  for  never  having  read  the  story,  the  principle  remains  the 
same. 

For  instance,  I  am  criticized  by  some  of  my  own  colleagues  like  the 
New  Republic  when  they  teiTned  the  coverage  of  the  whole  trial  as  a 
semisadistic  approach.  I  would  say  it  is  the  nature  of  the  defendants 
and  crimes  and  not  any  sensationalism  on  the  part  of  the  reporters. 
They  seem  to  feel  that  since  there  is  no  inherent  nobility  in  the  story, 
I  should  break  my  promise.  I  think  the  issues  transcend  the  disagree- 
ment between  Judge  Older  and  myself  in  that  if  one  reporter  in  a 
highly  publicized  case  yields  the  point,  it  will  have  a  what  has  become 
almost  a  cliche,  a  chilling  effect  on  news  sources. 

I  feel  that  very  strongly.  I  will  continue  to  decline  to  answer  on 
numerous  grounds.  I  feel  I  was  protected,  and  I  think  what  happened 
to  me  is  in  fact  an  expo  facto  application  because  it  is  true  that  the 
district  court  of  appeals  dodged  the  issue  of  whether  or  not  my  privi- 
lege evaporated  when  I  changed  jobs  and  said  section  1070  is  unconsti- 
tutional with  the  judge's  right  to  control  his  own  proceedings. 

Even  if  you  accept  that  concept,  and  I  am  not  certain  I  do,  however, 
it  is  the  inile  of  law  currently  in  California,  it  still  amoimts  to  a 
judicial  reinterpretation  of  the  law.  How  was  I  to  know  18  months, 
18  months  later  that  would  be  judiciously  reinterpreted  and  have  it 
apply  to  me  retroactive  ? 

It  is  a  very  personal  matter  with  me.  We  are  not  talking  about  the 
normal  type  of  contempt  sentence,  5  or  10  days.  For  me  my  very 
future  is  at  stake.  If  this  experience  is  of  any  value  to  the  committee, 
it  points  out  if  you  have  a  loophole  that  can  be  used  against  reporters 
it  very  frequently  will  be. 

As  I  stated,  1  am  in  favor  of  absolute  privilege  as  proposed  by 
Congressman  Waldie,  but  whatever  legislation  you  pass,  I  hope  you 
will  be  very  mindful  of  loopholes,  particularly  as  it  might  pertain 
to  covering  someone  who  leaves  the  news  media  for  whatever  purpose, 
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to  become  unemployed,  to  become  a  garbage  man  or  to  go  into  public 
relations. 

I  think  I  will  close  my  statement  with  that.  I  presume  there  may 
be  some  questions. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Farr.  I  am  not  sure  that  I  under- 
stand precisely  the  factual  situation  in  the  case.  What  relevance  did 
the  couits  attempt  to  use  to  restrain  you  from  publication  ?  You  were 
not  imprisoned  for  that:  you  were  imprisoned  for  failure  at  a  later 
time,  failure  to  disclose  sources,  I  take  it. 
But  does  one  event  lead  to  another  ? 

Mr.  Farr.  I  feel  they  do.  In  other  words,  let's  say  hypothetically,  the 
man  said  to  me,  "Listen,  Farr,  if  you  print  that  story  and  not  reveal 
your  sources,  you  will  go  to  jail  for  a  long  time,  and  we  will  probably 
fine  your  paper." 

Because  there  was  no  vast  public  good,  we  probably  would  have  re- 
considered our  intent  to  print  that  story. 
Mr.  Railsback.  Because  of  what  ? 

Mr.  Farr.  I  think  a  newspaper,  if  you  had  some  very  definite  public 
service  involved,  I  think  a  courageous  newspaper  would  go  ahead.  But 
that  was  not  at  issue  here. 

It  was  a  legitimate  newsstory,  but  having  been  warned  in  that  mat- 
ter, we  probably  would  have  held  off  to  the  end  of  the  trial  and  it  has 
been  argued  that  probably  we  should  have.  We  proceeded  on  the  notice 
that  I  was  protected.  There  was  never  an  effort  to  enjoin  doing  the  story 
on  the  basis  the  judge  turned  down  a  defense  request  on  the  basis  it 
would  have  been  a  prior  restraint. 

He  also  felt  I  had  the  absolute  right  under  1070  on  that  day  to  pro- 
tect my  sources.  On  that  advice,  we  proceeded.  Granted  the  contempt 
comes  at  a  later  time.  It  was  after  the  story  was  published.  It  was  like 
asking  me  to  unring  a  bell. 

It  does  no  good  to  advise  me  at  a  later  time  that  in  fact  I  had  no 
right  to  protect  sources.  I  was  acting  on  the  judge's  advice  that  I  did 
have  on  the  day  prior  to  publication. 

Mr.  Kastenmeier.  Generally,  the  California  law  is  considered  by 
newsmen  to  be  a  good  shield  law,  is  that  not  the  case? 

Mr.  Farr.  As  it  is  currently  amended.  It  has  been  amended,  by  the 
way,  to  cover  this  business  of  not  covering  former  newsmen.  That  has 
been  taken  care  of  as  a  direct  result  of  my  case.  The  State  legislature, 
while  my  case  was  on  appeal,  closed  that  loophole  and  broadened  it  to 
cover  grand  jurv. 

However,  section  1070  cannot  be  used  with  regard  to  coverage  of 
criminal  trial  proceedings.  , 

Mr.  Kastenmeier.  I  take  it  that  you  support  the  Waldie  bill.  1  ou  do 

support  that  bill,  do  you  not  ? 

Mr.  Farr.  Yes,  I  do.  ,  .  i  i  j  x 

:Mr.  Kastenmeier.  Also,  it  is  a  preemptive  bill  which  would  preempt 

State  law  and  become  a  national  law  so  the  bill  would  not  be  necessary 

now  in  California  as  the  California  law  would  protect  you. 

Mr.  Farr.  That  may  be  so.  Robert  Warrent,  attorney  for  the  Los 
Angeles  Times,  testified  before  the  Senate  subcommittee  which  is  deal- 
m<r  with  the  same  problem,  and  he  advocated  passage  of  the  Cranston 


342 

bill  which  is  almost  identical  on  the  basis  that  it  was  needed  to  rectify  a 
situation  such  as  mine. 

I  think  you  are  correct  as  pertains  to  California.  We  do  have  a  very 
good  so-called  shield  law  at  this  point. 

Mr.  Kastenmeier,  The  question  has  been  asked  before.  I  would  be 
interested  in  your  answer.  If  a  confidential  source,  assuming  there  is 
one,  waives  whatever  rights  he  has,  under  that  circumstance,  should  a 
newsmen  be  required  to  testify,  do  you  think  ? 

Mr.  Faer.  I  believe  that  they  should.  I  don't  believe  that  is  an  excep- 
tion. I  think  in  my  case  it  would  appear  that  in  fact  the  source  had 
waived  when  in  fact  they  had  not. 

We  have,  for  instance,  the  Watergate  case  where  John  Laurence 
went  to  jail.  There  they  yielded  after  the  source  said  not  only  did  he  not 
care  whether  they  released  the  tapes  to  the  court,  he  in  fact  thought  it 
was  in  his  best  interest. 

I  would  think  that  you  don't  have  much  of  a  legitimate  argument 
not  to  do  so.  I  think  I  might  have  given  the  tapes  back  to  Baldwin 
and  let  him  hand  them  to  the  court,  but  I  think  when  you  are  in  fact 
really  i-elieved  and  that  the  soui'ce  waives,  absently  any  other  factors, 
that  is  really  different. 

But  I  don't  believe  that  is  an  exception  to  absolute  privilege  per  se. 

Mr.  Kastenmeier.  How  can  you  tell  if  a  person  waived  this  ?  I  mean, 
practically  speaking,  as  a  newsman,  how  could  you  be  sure  it  was,  in 
fact,  waived? 

Mr.  Farr.  I  think  it  would  be  a  simple  matter.  I  think  it  could  be 
communicated  by  personal  conversation.  I  am  not  a  lawyer,  so  you 
may  be  asking  legalistic  questions  as  to  what  would  constitute  a  legal- 
istic waiver. 

I  think  they  would  be  one  and  the  same.  Frankly,  as  a  reporter  I  am 
more  bound  by  a  personal  promise  and  a  personal  waiver  than  any  legal 
concept  of  what  the  waiver  might  be.  If  my  source  really  wanted  me 
and  had  no  objection  to  my  revealing,  had  not  been  pressured  in  any 
way,  then  I  would  do  so. 

Mr.  Kastenmeier.  I  have  other  questions,  but  I  think  at  this  time  I 
would  like  to  yield  to  one  of  your  fellow  Californians,  Mr.  Danielson. 

Mr.  Danielson.  Mr.  Farr,  I  was  most  interested  in  your  responses.  I 
am  one  of,  I  guess,  100  Members  of  Congress  who  have  put  in  or 
cosponsored  bills  to  create  a  newsmen's  privilege. 

Incidentally,  my  bill  would  apply  to  a  person  even  though  he  no 
longer  may  be  a  newsman  if  at  the  time  of  the  event  he  was  a  newsman. 

Mr.  Farr.  I  read  that  bill,  and  I  was  pleased  to  see  it  put  in  there. 

Mr.  Danielson.  If  I  were  to  redraw  the  bill,  and  I  probably  will, 
I  will  change  a  few  things  as  a  result  of  these  hearings,  but  there  is  one 
issue  that  has  worried  and  concerned  me. 

It  still  does.  I  think  you  put  your  finger  on  it  in  a  way  I  agree  with, 
that  where  there  has  been  a  clear  waiver  of  confidentiality  the  privi- 
lege no  longer  has  any  reason  to  exist.  I  commend  you  for  that  because 
I  realize  that  that  or  an  interpretation  of  that  situation  is  a  crux  of 
your  own  problem. 

At  least  that  is  the  way  I  look  at  this  problem.  I  wanted  to  ask 
you  this :  On  appeal,  Justice  Thomson  raised  a  very  fine  legal  point 
that  even  though  the  California  shield  law  would  protect  you  as  a 
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reporter  from  disclosure  of  your  sources,  the  application  in  the  event 
of  these  six  attorneys,  who,  frankly,  I  think,  acted  like  a  bunch  of 
scoundrels  when  they  reneged  on  you,  and  I  am  an  attorney  and  I  don't 
mind  them  knowing  that.  They  stood  up  in  court  and  baldfacedly 
waived  all  privilege  and  yet  sought  to  hold  you  to  privilege. 

Now,  Judge  Thomson,  I  believe,  ruled  that  the  shield  law  applied 
in  that  case  would  be  an  unconstitutional  application  because  it  frus- 
trated the  court's  inherent  power  to  conduct  its  own  internal  proceed- 
ings. 

Has  that  point  gone  further  than  the  court  of  appeals  ? 

Mr.  Farr.  It  has  to  this  extent :  We  appealed  that  ruling.  We  did 
not  get  a  hearing  in  either  the  State  Supreme  Court  of  California 
or  the  U.S.  Supreme  Court.  There  is  some  case  law  that  says,  in  fact, 
because  you  don't  get  a  hearing  they  have  not  ruled,  but  in  fairness, 
I  think  one  would  have  to  concede  they  have  accepted  that  argument, 
and  that  is  the  status  of  the  law. 

I  grant  that  I  am  truly  troubled  by  the  fact  that  these  attorneys 
who  are  officers  of  the  court  have  not  been  truthful  in  the  courtroom. 
I  tliink  it  is  a  quite  legitimate  concern  of  the  judge.  In  Los  Angeles 
County,  the  County  Bar  Association  has  come  in  somewhat  on  his 
side  on  that  basis,  but  they  seem  to  be  offended  mostly  because  there 
are  lawyers  involved. 

I  feel  it  is  just  as  bad  for  me  to  lie  under  oath  as  you  or  any  other 
lawyer  because  the  truth  of  the  matter  is  that  there  are  at  least 
as  many  scoundrels  among  lawyers  as  there  are  among  the  general 
populace. 

I  don't  mean  to  knock  lawyers, 

Mr.  Danielson.  I  would  say  it  is  about  50-50. 

Mr.  Farr.  You  see,  I  am  caught  in  a  situation  where  I  have  had 
to  weigh  all  factors.  I  have  not  arrogantly  and  wantonly  disregarded 
Judge  Older's  position. 

I  have  always  accorded  it  some  respect.  I  feel  more  than  others  in 
the  news  media  that  he,  too,  is  on  the  horns  of  a  dilemma.  Frankly, 
I  am  a  little  disturbed  by  the  fact  that  the  news  media  has,  in  this 
little  leffal  saga,  has  made  me  the  hero  and  Judge  Older  the  villain. 

Mr.  Danielson.  You  mean  the  steak  is  the  hero  at  the  barbeque? 

Mr.  Farr.  I  don't  loiow,  but  souie  members  of  the  bar  have  reversed 
the  roles  making  me  the  villain  and  him  the  hero.  I  think  such  descrip- 
tions are  nonsense.  Before  this,  I  had  no  hestitation  to  go  to  jail.  In 
tlie  final  hearing,  he  hinted  I  was  doing  this  for  publicity  and  wanted 
to  be  a  martyr  and  was  a  martyr  without  a  cause, 

I  remain  infuriated  at  that.  The  truth  of  the  matter  is  that  I  regard 
myself  as  a  good  reporter. 

Mr.  Danielson.  I  think  we  understand  the  frustration  the  judge 
must  be  suffering,  too.  I  am  concerned  about  the  inherent  power  of 
the  court  to  govern  its  own  proceedings  which  I  think  is  recognized, 
the  same  as  the  right  of  the  legislative  branch  or  the  executive  branch 
to  run  its  own  affairs. 

I  think  that  even  if  we  pass  a  newsmen's  privilege  law  that  as  to 
matters  occurring  within  the  courtroom  as  a  part  of  the  judicial  proc- 
ess, the  same  interpretation  might  apply, 

I  can  only  say  thank  you  very  much  for  your  presentation,  I  think 
this  sharpens  a  point  we  have  not  been  thinking  about. 
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Mr.  Kastenmeier.  The  gentleman  from  Illinois. 

Mr.  Railsback.  What  kind  of  proscriptions  did  the  court  impose 
in  connection  with  that  trial  ? 

Mr.  Farr.  There  was  what  the  press  calls  a  gag  order.  Actually  it 
was  a  court  order  re  publicity. 

The  proper  descriptions  included  interpretation  of  testimony,  inter- 
pretation by  the  attorneys,  investigators,  police  personnel,  release  of 
documents  on  which  the  admissibility  might  still  be  ruled  on. 

Mr.  Railsback.  I  noticed  you  mentioned  documents  in  your  state- 
ment .Wliat  kind  of  documents  were  they  referring  to  ? 

Mr.  Farr.  In  regard  to  my  case  or  the  case,  generally  ? 

Mr.  Railsback.  The  gag  rule. 

Mr.  Farr.  In  my  case  it  happened  to  be  a  statement  by  a  witness. 
There  were  numerous  statements  in  that  case  that  involved  the  so-called 
Aranda  rule. 

Aranda  has  to  do  with  the  hearsay  rule.  Let's  take  Susan  Atldns,  a 
codefendant,  talking  to  Virginia  Graham  and  talking  about  commis- 
sion of  crimes  by  herself.  Now  Virginia  Graham  could  only  testify 
as  to  what  Susan  Atkins  said  about  herself.  That  required  editing. 

You  would  say,  "Charlie  and  I  did  such  and  such."  Statements 
were  taken  so  that  in  fact  they  could  expunge  "Charlie"  from  the 
sentence  and  require  literal  editing  before  the  witness  could  testify. 

Most  of  the  statements  involved  that.  It  could  have  been  anything 
the  prosecution  or  defense  had  on  which  the  court  might  rule  at  a 
future  time  on  admissibility.  It  might  pertain  to  investigative  reports 
that  would  be  subject  to  the  cross-examination. 

Mr.  Railsback.  I  am  having  trouble  understanding  what  the  court's 
position  was.  Was  it  alleged  that  in  the  article  you  wrote  you  violated 
the  ban  or  gag  rule  ? 

Mr.  Farr.  It  was  not  alleged  that  I  did,  because  I  was  not  subject 
to  the  gag  rule.  The  trouble  stems  from  the  fact  that  the  attorneys 
involved  were  parties  to  the  court  order  re  publicity.  They,  in  giving 
me  the  statements,  violated  the  gag  rule. 

I  would  like  to  clarify  one  point.  I  don't  deny  in  turning  those 
statements  over  to  me  that  the  attorneys  technically  violated  the  gag 
order,  but  I  think  to  keep  the  matter  in  proper  perspective,  it  should 
be  pointed  out  that  I  learned  on  July  28,  1970,  that  there  was  a  pur- 
ported murder  master  plan  of  the  Manson  family  to  kill  other  celebri- 
ties, Liz  Taylor,  Richard  Burton,  Frank  Sinatra,  Tom  Jones,  and 
Steve  McQueen. 

We  set  about  to  verify  whether  that  was  true.  Most  of  this  conver- 
sation came  between  Susan  Atkins  and  cellmates.  We  talked  to  several 
sources.  In  fact,  there  remains  a  primary  source  to  this  dav  because  it 
was  still  in  the  midst  of  it,  other  than  the  attorneys  involved,  that  I 
liave  to  protect. 

That  is  one  of  the  reasons  we  tried  to  obtain  these  statements, 
to  verifv  that  information  we  had  arotten.  It  was  so  fantastic.  I  was 
roncemed  as  to  whether  the  version  given  to  me  was  not  renlly  em- 
bellished upon  and  the  version  given  by  cellmates  to  the  authorities 
would  be  much  less  lurid. 

We  obtained  a  statement  really  to  verifv  information  we  alreadv 
had.  T  do  not  deny  that  constitutes  a  violation  of  the  gag  rule  by  the 
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attorneys.  All  I  am  saying  is  that  they  hardly  did  the  horrendous 
thin^  that  the  judge  thinks. 

It  is  a  little  ditterent  if  they  came  to  me  and  said  between  pages  46 
aand  71  of  the  statement  there  is  a  great  story,  and  I  did  not  know 
anything  about  it.  That  is  not  the  way  it  was.  We  knew  beforehand. 

I  might  point  out  that  I  was  tried  separately — and  this  may  clarify 
how  the  rule  works — I  was  tried  for  aiding  and  abetting  and  soliciting 
the  attorneys  to  violate  the  court  order. 

I  was  found  not  guilty.  I  was  tried  by  a  different  judge.  I  thought 
at  the  time  that  Judge  Older  wanted  a  new  neutral  party  to  handle 
it.  He  just  went  on  vacation.  I  later  learned  he  regretted  letting  an- 
other judge  try  it. 

Mr.  Railsback.  Did  the  court  of  appeals  actually  rule  as  uncon- 
stitutional that  section  of  the  statute  that  gave  you  the  privilege? 

Mr.  Fare.  Only  as  it  pertains  to  criminal  trial  coverage,  justice 
Thomson  has  said  in  private  conversation  that  he  really  meant  that 
ruling  to  be  limited  to  the  factual  circumstances  of  this  case. 

However,  having  read  the  opinion,  it  would  appear  to  make  it  im- 
possible now  to  use  section  1070  as  a  protection  oi  sources  where  the 
matter  pertained  directly  to  a  criminal  trial. 

Mr.  Danielson.  I  think  what  Justice  Thomson  intended  to  put 
in  his  opinion,  whether  he  wrote  it  down  or  not,  was  that  the  specific 
application  of  the  shield  law  in  your  situation  would  be  an  uncon- 
stitutional application  of  the  sliield  law,  not  that  the  law  itself  was  in- 
valid, but  that  you  could  not  use  it  for  this  particular  purpose. 

Mr.  Farr.  I  think  that  is  true. 

Mr.  E.AILSBACK.  Now,  was  his  holding  based  on  the  Federal  Con- 
stitution or  the  State  constitution,  do  you  know  ? 

Mr.  Farr.  On  the  State  constitution,  as  I  understand  it,  I  am  not 
a  lawyer,  but  I  am  extremely  familiar  with  my  own  case.  As  I  under- 
stand, it  was  based  on  the  State  constitution. 

Mr.  Railsback.  Let  me  ask  you  this,  suppose,  and  this  is  a  hypo- 
thetical, but  suppose  the  person  who  made  the  statement  about 
threatening  the  lives  of  Steve  McQueen  and  Frank  Sinatra  and  the 
others,  suppose  this  all  passed  by  and  they  were  released  for  one  rea- 
son or  another  and  suppose  Steven  McQueen  was  killed  or  Frank 
Sinatra. 

Suppose  that  somebody  asked  you  at  that  point  to  divulge  a  source 
that  had  to  do  with  the  possible  murder  of  Steve  McQueen  and  Frank 
Sinatra.  How  would  you  feel  in  that  case  if  you  had  been  pledged  to 
confidence  ? 

Mr.  Farr.  I  think  you  have  to  take  a  situation  by  situation  appraisal 
of  that.  If  you  have  a  situation  where  someone  is  going  to  lose  their  life 
either  in  the  way  you  have  stated  or  in  another  way,  it  seems  to  me 
that  a  conscientious  reporter  is  not  going  to  allow  that  to  happen. 

Mr.  Railsback.  What  if  he  is  not  conscientious  ? 

Mr.  Farr.  I  am  asked  very  frequently,  "Wouldn't  an  absolute  privi- 
lege allow  an  irresponsible  reporter  to  totally  trump  up  a  story."  I 
wish  I  could  say  to  you  that  that  was  not  true.  It  is  tneoretically  cor- 
rect. It  would  happen  very  seldom,  hardly  at  all,  I  would  think,  because 
you  see,  I  don't  get  to  go  tx)  the  Times  and  hand  in  a  story  of  a 
nature  of  this  one  and  fail  to  support  it. 

There  are  other  people  who  make  those  judgments.  So  there  are 
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checks  and  balances  within  the  news  media  structure  both  within  the 
organization  for  which  you  work  combined  with  the  fact  that  it  is  a 
very  competitive  field,  and  if,  in  fact,  you  manufacture  a  story  you 
can  count  on  the  opposition  pointing-  that  out. 

I  think  too  often  reporters  are  portrayed  as  holding  back  and  being 
unwilling  to  testify  in  a  situation  as  extreme  as  someone  going  to  the 
gas  chamber,  when  you  promised  someone  confidentiality.  I  can't 
envision  someone  doing  that.  Conversely,  if  the  situation  were  serious 
enough,  you  might  have  a  reporter  coming  forth  if  he  knew  someone 
was  to  be  found  innocent  and  there  was  crucial  information  he  had 
that  would  cause  him  to  be  found  guilty. 

I  think  you  have  to  weigh  factors.  In  the  Branzburg  decision  it 
was  pointed  out  that  Paul  Branzburg  had  viewed  a  crime,  to  witness, 
the  manufacture  of  hashhish.  The  real  question  is,  what  is  the  most 
important,  that  the  people  of  the  Louisville  area  learn  about  a  group 
such  as  the  Black  Panthers  and  the  scope  of  their  operation  or  the 
reporting  of  a  crime. 

Mr.  Railsback.  Let  me  agree  with  you.  I  think  you  are  recognizing 
some  distinctions  that  I  feel  have  a  great  bearing,  too. 

Mr.  Fare.  I  wonder  if  I  might  add,  that  one  of  the  problems,  if 
you  write  those  distinctions  in — I  think  there  are  really  all  sorts  of 
reasonable  arguments  for  exceptions — the  problem  is,  I  think,  they 
will  lead  to  great  problems.  They  will  end  up  as  a  stultification  to 
the  free  flow  of  information. 

There  are  two  levels  at  which  to  regard  the  problem.  One  is  a  legal 
problem.  It  is  true  that  if  you  have  certain  exceptions  in  the  statute, 
those  a,re  always  grounds  for  appeal.  The  problem  is  that  when  you 
deal  with  sources  in  a  sensitive  situation,  the  sources  will  not  take'the 
chance  if  they  know  there  is  a  50/50  chance  you  will  lose  the  appeal. 

First  of  all,  those  you  know  about,  we  have  had  some  instances 
where  sources,  we  know  we  would  have  gotten  information  from,  have 
not  been  willing  to  take  the  chance. 

In  my  own  case,  for  mstance,  I  think  there  can  be  little  doubt  that 
when  I  say  I  will  protect  a  source,  I  really  will.  I  have  more  than 
that,  that  is  my  intent.  The  problem  is,  I  was  involved  in  a  story  very 
recently  where  it  is  of  considerable  interest  that  I  can't  disclose  at  this 
point,  but  sources  don't  want  to  put  me  in  the  position  of  jeopardy 
again  with  regard  to  going  to  jail. 

They,  unlike  the  attorneys,  feel  they  would  have  to  come  forward 
rather  than  let  me  go  to  jail.  I  feel  the  public  is  the  loser.  The  Los 
Angeles  Times  will  publish  the  same  number  of  papers  tomorrow 
or  next  month  or  a  year  from  now  whether  or  not  I  have  the  legal 
right  to  protect  sources. 

So  the  presumption  we  do  it  to  sell  newspapers  is  really  invalid. 
The  loser  will  be  the  public,  not  the  news  media  if  we  do  not  get 
privilege. 

Mr.  Kastenmeier.  The  gentleman  from  Massachusetts. 

Mr.  Drinan.  Would  you  elaborate  on  just  one  or  two  points?  Why 
do  you  feel  that  somehow  the  public,  as  you  indicate  on  pages  2  and  3, 
had  not  caught  on  to  the  idea  that  the  press  is  the  surrogate  and  fail 
to  realize  that  this  is  a  privilege  which  they  have  ? 

Mr.  Fare.  First  of  all,  I  think  the  news  media  has  done  a  poor  job 
of  selling  that  to  the  public.  Also,  for  reasons,  some  of  which  I  think 
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there  are  certain  imperfections  in  the  business,  I  think  the  general 
public,  as  shown  by  the  GaUup  Poll  as  recently  as  2  years  ago,  has 
some  doubt  about  the  performance  of  the  news  media. 

I  think  they  are  all  too  willing  to  remember  the  few  foibles  without 
realizing  the  more  broad  valuable  work  that  is  done.  I  sometimes 
wonder  if  it  is  not  partially  because  of  the  psychology  of  being  the 
bearer  of  bad  news.  In  the  old  days  Alexander  the  Great  could  kill  the 
messenger  wlio  brought  him  bad  news. 

In  the  lOfiO's  where  you  had  rioting  and  discontent,  I  think  there 
was  a  great  feeling  there  was  slanted  news.  Maybe  to  some  extent  some 
of  these  charges  were  legitimate  in  isolated  instances,  but  I  think 
there  is  a  lack  of  public  confidence,  and  we  have  not  been  good  sales- 
men to  tell  the  public  that  is  our  role. 

I  think  a  great  many  people  feel  we  do  these  things  to  improve 
ratings. 

Mr.  Drixax.  You  are  still  bringing  us  bad  news. 

]Mr.  Farr.  We  bring  you  good  news  also,  but  it  seems  to  me  it  is  a 
basic  facet  of  human  nature  that  people  do  not  remember  the  good 
news  for  any  length  of  time. 

Mr.  Drinan.  This  question  perhaps  is  not  applicable  to  your  testi- 
mony, but  I  raise  it  because  you  have  studied  the  matter.  I  wonder 
wiiere  the  attorneys  stand  on  this,  where  the  District  Attorneys  Associ- 
ation, or  the  iudgps  of  my  county  stand. 

The  only  law  enforcement  agency  to  testify  agaiu'^t  this  is  the 
Dejmrtment  of  Justice.  I  have  given  up  beating  on  the  Department  of 
Justice  for  Lent.  Nonetheless,  I  raise  the  question  of  whether  or  not 
somebody  else  would  say,  "^^llere  are  the  law  enforcement  agencies"? 
Are  they  opposed  to  this  or  for  it  ?  They  have  been  silent  up  to  now. 

Mv.  FaPuR.  I  cannot  answer  for  the  attorneys  general  of  the  country. 
I  came  here  today  on  the  Red  Eye  Special  because  I  was  attending 
the  Z^ational  District  Attorneys  Convention  in  Los  Angeles  yesterday. 

Mj  former  employer,  Mr.  Joseph  Busch,  asked  me  to  talk  to  Mr. 
Kastenmeier  because  he  would  like  to  testify  on  behalf  of  his  own 
ofRce  and  on  behalf  of  the  national  district  attorneys  if  there  is  any 
desire  to  do  so. 

I  am  in  favor  of  his  doing  so,  because  I  know  his  viewpoint.  He  feels 
that  if  you  balance  all  factors,  it  is  most  important  for  reporters  to 
have  absolute  privilege.  I  don't  want  to  misspeak,  because  I  don't  know 
whether  he  might  have  some  exceptions,  but  he  feels  there  is  an  increas- 
ing trend  to  make  reporters  an  investigative  arm  of  law  enforcement. 

And  he  feels  that  is  improper.  But.  he  would  very  m.u.ch  like  to 
testify  if  that  seems  suitable,  Mr.  Chairman,  and  a  Mr.  MacDonald, 
who  is  his  special  legislative  assistant  asked  me  to  contact  you. 

Mr.  Ivastexmeier.  If  the  trentleman  from  Massachusetts  will  yield 
on  ^hat  point,  we  will  certainly  take  that  under  consideration. 

We  would  like  to  have  his  testimony.  One  of  the  problems  is  that  we 
are  working  against  a  self-imposed  deadline.  We  have  to  consider 
whether  we  want  to  continue  the  hearings  and  defer  actioTi  to  hear 
othors  that  come  in  som.ewhat  late.  I  do  agree  that  his  testimony  might 
justify  this.  I  appreciate  vour  raising  the  point.  We  v\^ill  look  into  it. 

Mr.  Drtxax.  ISIr.  Chairman,  would  you  want  to  respond  to  the 
question  I  raised?  What  is  the  position  of  the  law  enforcement  agen- 
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cies  ?  Have  the  district  attorneys  as  such  across  the  country  made  any 
attempt  to  speak  to  the  issue  ?  I  find  it  a  little  strange  that  only  the 
Department  of  Justice  has  spoken  out  agfainst  the   privilege. 

Mr.  Kastenmeier.  If  the  gentleman  will  yield,  during  our  first 
hearings,  and  the  gentleman  was  here  last  fall,  most  of  the  proposals 
were  for  a  Federal  statute  to  apply  to  the  federal  system  and  not  the 
States. 

So  it  was  appropriate,  I  suppose,  to  hear  from  the  Attorney  Gen- 
eral of  the  United  States,  and  we  did.  His  position  of  being  opposed 
to  it  has  not  changed.  More  recently,  the  question  has  been  whether 
to  preempt  the  States  and  make  the  privilege  totally  national.  We 
have  not  heard  from  the  various  State  attorneys  general.  Their  testi- 
mony might  be  appropriate  at  this  point  considering  the  widening 
of  the  scope  of  prospective  legislation. 

Mr.  Drinan.  Thank  you  very  much. 

Mr.  Farr.  I  wonder  if  I  could  read  from  Robert  Warren,  a  Los 
Angeles  attorney,  who  since  1965  has  represented  the  Los  Angeles 
Times  in  matters  where  subpenas  are  concerned.  I  was  asked  as  to  what 
the  status  was  of  the  law  and  how  this  legislation  might  pertain  to 
California.  He  said  to  the  Senate  subcommittee : 

We  believe  that  our  experience  in  California  sheds  some  light  on  the  con- 
sideration of  perspective  bills  before  you.  First,  it  is  truly  essential  that  the 
protection  afforded  be  applicable  in  State  courts  as  well  as  Federal  courts. 

The  fact  that  the  source's  identity  would  be  protected  across  the  street 
in  the  Federal  Courthouse  is  going  to  accord  him  little  comfort.  He  will  not 
reveal  the  confidential  information  when  his  identity  is  subject  to  being 
revealed.  If  the  House  and  Senate  of  the  United  States  deem  it  important  to 
protect  the  flow  of  information  from  these  sources,  the  protection  must  be 
effectual. 

Mr.  Kastenmeier.  I  appreciate  that  additional  testimony.  At  this 
point  I  would  like  to  yield  to  the  gentleman  from  New  York. 

Mr.  Smith.  Thank  3'ou,  Mr.  Chairman. 

Mr.  Farr,  thank  you  very  much  for  coming  here  today  and  testify- 
ing on  this  matter.  I  think  you  have  given  us  some  new  insights  and 
have  given  us  a  view"  of  some  of  the  ramifications  that  are  not  im- 
mediately appreciable  when  you  think  of  the  problem. 

I  would  like  to  ask  you  one  thing,  because  I  am  not  quite  sure  of 
the  facts.  As  I  understand  it,  you  and  your  attorney  made  a  decision 
which  you  now  think  was  the  wrong  one  that  you  would  say  that 
the  sources,  your  sources  for  the  story  or  part  of  your  sources  came 
from  among  the  six  attorneys  for  the  defendants  and  that  is  as  far 
as  you  would  go. 

This  was  in  order,  as  I  understand  the  legal  position,  in  order  that 
your  attorneys  could  argue  that  the  court  had  other  means  of  finding 
out  beside  you. 

Mr.  Farr.  Yes. 

Mr.  Smith.  And,  in  fact,  the  six  attorneys  in  open  court  waived 
any  privilege, 

Mr.  Farr.  That  is  true. 

Mr.  Smith.  But  that  you  made  your  own  decision  with  your  own 
conscience  and  probably  with  your  own  lawyer  that  even  so,  because 
the  two  attorneys  who  were  your  sources  said  to  you  privately,  "Don't 
believe  what  we  said  in  open  court,  but  actually  we  are  still  holding 
you  to  your  promise  of  confidentiality." 
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You  made  your  decision  to  respect  the  promise  of  confidentiality 
because  they  said  this  is  what  we  believe. 

Mr.  Fare.  That  is  correct. 

Mr.  Smith.  You,  in  fact,  then  had  the  key  in  your  pocket  to  your 
imprisonment  or  nonimprisonment,  had  you  taken  their  word  in  open 
court.  Is  that  a  fairly  correct  statement  ? 

Mr.  Farr.  I  think  that  is  correct,  and  it  remains  and  it  is  in  fact  a 
rebuttal  argument  to  one  of  our  appeals  on  cruel  and  unusual 
punishment. 

The  rebuttal  is  that  Mr.  Farr  can  get  out  any  time  lie  wants.  He  has 
the  kev  to  his  cell  in  his  own  mouth.  All  he  has  to  do  is  tell  the  judge 
what  he  wants  to  know.  That  is  true,  but  I  feel  there  is  no  honorable 
way  I  can  do  that. 

Mr.  Smith.  I  am  not  quite  sure,  but  I  suspect  that  had  you  then 
taken  their  waivers  made  in  open  court  and  made  public  at  face  value 
and  then  testified,  then  the  question  would  have  turned  on  who  was 
perjuring  themselves  if  they  denied  it. 

Mr.  Farr.  If  everything  went  off  as  perfectly  planned  in  the  ex- 
change of  information,  that  would  be  true.  I  cannot  elaborate  on  it 
very  much,  but  there  is  so  much  corroboration  on  my  side  so  that  it 
would  not  be  quite  that. 

But,  had  everything  gone  as  planned,  it  could  have  ended  up  with 
my  saying  it  was  those  "two  guys  and  they're  saying  "Oh,  no,  it  was 
not."  Either  fortunately  or  unfortunately  for  me  that  is  not  quite 
tlie  case.  There  is  some  corroboration. 

Mr.  Smith.  It  does  make  a  difficult  decision  not  only  for  you  but  for 
us  who  are  trying  to  write  a  law  that  might  protect  newsmen  under 
some  circumstances. 

Thank  you  veiT  much,  for  your  testimony. 

Mr.  Kaste>7meier.  The  gentleman  from  Iowa,  Mr.  Mezvinsky. 

Mr.  Mezvinsky.  Thankyou,  Mr.  Farr,  for  your  testimony.  I  was 
interested  in  two  points:  You  indicated  in  your  previous  testimony 
that  you  were  viewed  as  a  law  and  order  reporter. 

Mr.  Farr.  A  Kepublican.  I  said. 

Mr.  Mezvinsky.  Such  being  the  case,  we  have  heard  the  argument 
that  the  reason  we  need  a  law  and  have  some  qualifications  in  that  law 
is  to  protect  law  enforcement. 

I  gather  your  position  and  that  of  Mr.  Busch  is  that  law  enforce- 
ment would  not  l3e  adversely  affected  by  the  law  that  Congressman 
Waldie  has  proposed  to  this  committee.  Is  that  correct  ? 

Mr.  Farr.  That  certainly  would  be  my  position.  I  believe  that  to 
be  Mr.  Busch's.  I  am  not  certain  as  to  whether  he  would  put  any 
exceptions  in.  I  undei^tand  he  believes  in  the  absolute  rejwrter's 
privilege  and  feels  that  is  in  no  way  an  impediment  to  law  enforce- 
ment, and,  in  fact,  in  many  instances  might  be  helpful. 

Mr.  Mez^t:nsky.  What  effect  in  your  mind  has  your  jailing  had  on 
the  press,  on  reporters,  as  far  as  coverage,  and  as  far  as  confidential 
sources  are  concerned?  Has  tliis  had  an  adverse  effect?  Is  this  one 
of  the  reasons  why  the  press  seems  to  be  defensive  ? 

Mr.  Farr.  I  am  very  personally  defensive,  I  can  assure  you.  I  think 
we  for  quite  some  time  lay  back  and  didn't  think  that  this  was  really 
going  to  happen  to  us. 
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The  viewpoint  is  not  singularly  on  the  news  media  side.  Judge 
Medina,  a  very  respected  judge,  recommended  to  the  news  media  that 
they  start  fighting  like  tigers. 

That  is  what  we  are  doing.  I  have  a  personal  stake,  but  I  can  say 
if  I  had  been  invited  and  had  not  been  in  jail,  I  would  be  here  speaking 
as  strongly.  I  thinly  the  problem  is  accelerating.  I  don't  have  an  in- 
ventoiy  of  the  number  of  cases,  but  I  have  read  recently  a  long  list 
of  cases  where  subpenas  have  been  issued. 

Many  do  not  constitute  intimidation,  but  many  do.  What  happens 
is  that  when  some  small  newspapers  that  cannot  afford  to  light  the 
battle,  for  instance  in  Salinas,  Calif.,  there  was  a  hassle  over  this  sort 
-of  thing.  It  only  went  to  the  civil  court  because  that  weekly  publication 
could  not  in  fact  carry  on  the  battle  financially. 

Now  the  Los  Angeles  Times,  over  the  last  28  months,  has  spent 
$200,000  in  resisting  subpenas.  That  is  $200,000.  Even  for  a  paper 
■that  big  that  is  a  tremendous  drain.  I  am  more  worried  about  the 
other  side.  I  know  personally  of  some  soui'ces  who  are  reticent  to  deal 
with  us  now.  But  how  many  sources  are  there  that  you  will  never 
hear  about  that  will  not  take  the  chance  ? 

If  somebody  is  a  short-time  Government  employee  wlio  Icnows  about 
mismanagement  or  corruption,  he  will  not  take  the  chance  with  his 
job,  or  even  a  long-time  Government  emplovee,  he  will  not  come  for- 
ward if  he  feels  the  issue  will  have  to  be  adjudicated. 

Some  of  them  don't  want  to  put  the  reporter  in  that  position.  Others 
are  fearful  that  some  reporters,  in  fact,  will  not  keep  their  word  and 
under  certain  pressures  will  change  their  mind.  T  don't  know  if  you 
have  had  Joe  Wyler,  who  is  a  reporter  from  Memphis  before  this 
committee.  I  wish  his  case  had  been  focused  upon  as  mine  has,  because 
I  do  not  think  my  case  is  a  traditional  good  case  to  go  on. 

But.  there  was  a  case  where  some  State  employees  called  him  about 
serious  abuses  to  mentally  retarded  children  in  a  State  institution. 
Those  problems  were  cori-ected.  There  was  no  question  about  the 
accuracy.  Some  State  legislatures  tried  to  force  Wyler  to  say  wlio  his 
sources  were.  There  was  never  any  question  that  the  stories  were 
valid. 

Wyler  said  he  would  not  because  he  feared  for  their  jobs.  As  it 
turns  out.  a  radio  reporter  turned  over  a  tape  of  one  interview  he 
had  with  a  secretary  in  that  State  institution,  and  she  was  summarily 
dismissed. 

So,  it  is  r.ot  an  idle  conjecture.  It  will  really  happen.  All  of  these 
things  militate  toward  sources  not  coming  forward.  I  don't  know  how 
we  will  ever  know  the  amount  that  doesn't  come  forward. 

Mr.  Mez\t:nsky.  You  don't  like  qualifications.  I  feel  the  same  way. 
"Wliat  happens  if  we  follow  with  qualifications?  ^\Tiat  if  we  move  to 
no  law? 

Wiat  is  your  feeling  then  if  we  are  forced  into  a  position  of  not 
passing  any  law  at  all  because  the  qualifications  will  be  too  bad  con- 
cerning the  newsmen?  Will  this  actually  hurt  your  case  and  hurt  the 
side  of  those  that  are  pushing  for  freedom  of  the  press? 

Mr.  Fare.  I  think  it  will.  I  am  not  a  lawyer,  but  I  think  it  possesses 
some  serious  constitutionality  questions  as  to  whether  there  is  not 
roallv  an  impingement  on  the  first  amendment  when  you  put  the  ex- 
ceptions in. 
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One  could  argue  that  any  legislation,  CA^en  the  one  that  is  absolute, 
does  the  same  thing.  I  think  not  because  it  is  merely  enabling  legisla- 
tion. Frankly,  because  I  can  envision  all  sort  of  difficulties  and  acceler- 
ation of  what  we  already  have  as  an  unfortunate  trend,  if  we  will  have 
more  court  cases,  I  would  much  rather  have  no  law  than  one  in  which 
there  are  some  qualifications.  It  is  not  because  some  qualifications  are 
not  reasonable  in  theory,  but  I  think  I  am  living  proof  that  some 
reasonability  can  be  abused. 

Mr.  Mezvinsky.  Thank  you. 

Mr.  Kastexmeier.  The  gentleman  from  New  Jersey,  Mr.  Sandman. 

Mr.  Sandman.  I  agree  with  you  v.holeheartedly  tliat  lots  of  good 
things  are  turned  up,  such  as  you  testified  in  regard  to  the  mental  insti- 
tutions. I  believe  that  those  sources  should  be  protected.  There  is  no 
(juestion  about  that.  I  think  that  those  who  investigate  and  then  turn 
the  information  over  to  the  proper  authorities  have  served  a  worth- 
while purpose  and  this  sliould  be  protected. 

Tlie  thing  that  has  concerned  me  all  through  this  hearing,  and  I  keep 
running  into  the  same  problem,  when  it  comes  to  general  news  report- 
ing, it  is  hard  for  me  to  believe  that  your  ability  to  report  the  news  is 
affected  because  you  don't  have  an  absolute  shield. 

Overall,  do  you  believe  that  this  has  imposed  an  undue  hardship  in 
tiying  to  report  the  news  accurately  ? 

Mr.  Farr.  Probably  not  in  regard  to  general  news  reporting  because 
seldom  does  the  issue  come  forth  in  that  type  of  reporting.  But  let  me 
pose  it  to  you  tliis  way.  I  think  it  is  a  valid  question.  For  instance,  I 
am  now  in  charge  of  covering  the  criminal  courts  bureau  for  the  Los 
Angeles  Times. 

Ihave  a  great  many  conversations  with  public  defenders,  deputy  dis- 
trict attorneys,  and  attorneys  where  they  talk  to  me  freely  and  I  am 
not  talking  about  an  implicit  promise  on  my  part,  but  there  could  be 
and  they  feel  they  can  talk  to  me  freely  and  that  I  will  not  embarrass 
them.  So,  to  some  extent,  that  does  exist. 

I  think  it  would  be  true  in  city  councils,  government  officials,  even 
Congressmen  who  have  conversations  with  reporters  that  are  informa- 
tive so  tlie  reporter  has  a  background  to  provide  information  to  the 
public.  If  I  can  be  called  about  some  conversations  I  have  with  you  in 
the  hallway,  sir,  even  though  there  was  no  direct  confidentiality  pro- 
mised, I  think  it  might  impede  your  inclination  to  have  that  discus- 
sion with  me. 

So  I  think  the  problem  is  that  generally  speaking  the  issue  never 
arises. 

Mr.  Sandman.  It  truthfully  has  no  affect  on  general  reporting  ? 

Mr.  Farr.  To  a  great  extent,  that  is  true. 

Mr,  Sandman.  I  think  that  is  a  point  that  should  be  mentioned  here. 
The  other  one  has  to  do  with  the  absolute  part  of  the  rule.  I  have  yet 
to  meet  anybody  in  Congress  who  doesn't  favor  the  news  reporter  hav- 
ing protection  against  his  being  forced  to  reveal  a  source. 

I  am  one  of  tliose  people.  I  thiiik  you  should  have  a  right  if  it  is  a 
confidential  relationship.  When  you  get  into  news  that  the  newsman 
has  which  he  acquired  through  other  sources  other  than  being  confi- 
dential, don't  you  throw  this  in  a  separate  category  ? 

Mr.  Farr.  It  very  frequently  will  be  in  a  separate  category.  I  think 
the  inherent  danger  is  that  the  delineation  will  lead  to  interpretation. 
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The  term  "coverage  of  general  news"  even  is  a  pretty  broad  phrase 
just  as  "compelling  national  interest"  and  "clear  and  present  danger" 
are  open  to  the  widest  latitude  in  the  whim  and  caprice  of  the  judge. 

The  reason  I  am  opposed  to  putting  in  these  qualifications  is  that 
I  feel  they  will  be  used  to  intimidate  or  harass  reporters  at  some  time 
but  I  grant  there  is  a  basic  reasonability  to  your  argument. 

Mr.  Sandman.  You  agree  that  there  is  a  pretty  good  argument  on 
the  side  that  there  should  be  a  place  where  the  confidential  relationship 
stops  and  from  then  on  a  reporter  be  treated  as  200  million  other 
Americans,  do  you  agree  with  that  ? 

Mr.  Farr.  I  wouldn't  agree  with  that  phrasing ;  no.  I  think  I  don't 
want  that  written  into  law.  It  is  always  portrayed  as  if  we  were  an 
eyewitness  to  a  murder  or  a  precipitant  witness  that  we  would  not  come 
forth.  That  is  an  unfortunate  presumption.  If  somebody  dashes  in  here 
and  takes  a  shot  at  you,  certainly  there  is  no  confidentiality  involved 
and  I  would  testify  like  anybody  else  in  this  room  or  as  the  other  200 
million  persons  in  the  country  would  have  to  testify. 

I  just  feel  that  logic  dictates  that  that  is  the  way  it  would  be.  I  don't 
see  any  necessity  to  write  that  into  the  law  so  that  at  some  time  it  could 
be  used  by  an  arbitrary  and  capricious  judge  and/or  official. 

Mr.  Smith.  Will  the  gentleman  yield  ? 

Mr.  Sandman.  Surely. 

Mr.  Smith.  Wliat  you  are  saying  here  is  that  this  is  largely  the  con- 
science of  the  individual  newsman  under  particular  circumstances  as 
to  whether  he  thinks  the  public  good  demands  that  he  violate  his  con- 
fidential promise  and  come  forth  voluntarily  to  testify. 

Mr.  Farr.  I  think  that  is  what  I  am  saying.  He  is  asking  a  question 
about  an  area  where  there  is  no  confidentiality  at  all.  All  I  am  saying 
is  that  I  think  it  should  be  up  to  the  judgment  of  the  reporter.  I  think  if 
you  can  list  for  me  500  abuses  by  newsmen  where  they  have  refused 
to  testify  on  general  news  matters  or  where  confidentiality  was  not 
involved,  it  would  be  different.  I  just  don't  think  that  happens. 

For  instance,  you  have  situations  where  radio  and  television  stations 
frequently,  upon  subpena,  will  produce  what  they  have  had  on  the 
air.  The  big  objection  comes  to  things  not  on  the  air.  It  is  not  a  matter 
of  totally  resisting  testifying  entirely.  I,  myself  have  testified  five 
times  before  a  grand  jury,  three  or  four  times  in  regard  to  organized 
^rime. 

The  reason  I  did  so  was  that  I  wanted  a  given  situation  corrected. 
I  felt  it  was  in  the  public  interest.  There  the  interest  of  public,  law 
.enforcement  was  all  mutual.  I  am  not  saying  reporters  should  not 
have  to  testify  at  all,  but  I  feel  in  the  long  view  it  is  safe  to  rely  on 
the  judgmental  aspect  of  the  news  media,  rather  than  putting  excep- 
tions into  the  law  that  I  feel  will  just  lead  to  harassment. 

Maybe  I  am  wrong  about  that.  Maybe  I  am  giving  reporters  too 
much  benefit  of  the  doubt  and  other  human  beings  too  little-  I  feel 
it  is  very  dangerous  to  have  exceptions  that  can  be  misinterpreted  and 
misused. 

Mr.  Smith.  You  feel  it  is  better  to  just  leave  this  to  the  reporters 
conscience  ?  That  is  what  you  are  saying  ? 

Mr.  Farr.  In  essence. 

Mr.  Smith,  No  other  American  has  that  privilege. 


353 

Mr.  Fare.  I  think  that  is  quite  untrue.  You  see  even  the  absohite 
part  of  it  has  a  precedent  in  attorney-client  and  doctor-patient  rela- 
tionships. 

Mr.  Smfth.  There  is  a  place  where  the  confidential  relationships 
of  the  doctor  and  patient  stops  and  even  the  clergyman  and  the  con- 
fessional stops  at  a  point.  There  is  a  difference  and  a  place  where 
he  doesn't  have  that  relationship. 

Wliy  do  you  want  the  newsman  to  be  different  from  that  category  ? 

Mr.  Farr.  With  regard  to  attorneys,  where  do  you  think  it  stops? 
There  have  been  many  times  where  you  feel  public  policy  outweighs 
factfinding  and  certainly  the  confession  of  a  crime  to  an  attorney  who 
represents  a  criminal  defendant  is  absolute.  There  is  no  exception. 

Mr.  SanTH.  As  to  the  particular  representation.  It  goes  on,  there  is 
no  question.  But  after  the  representation  ends  and  you  get  into  some 
other  field,  then  you  don't  have  the  relationship  of  attorney  to  client. 

Mr.  Railsback.  Would  you  yield  ? 

Mr.  Sandman.  Yes. 

Mr.  Rallsback.  One  instance  of  that  I  think,  would  be  where  an 
attorney  or  where  one  of  the  other  persons  involved  in  a  privilege 
would  observe  a  crime  being  committed. 

Mr.  Farr.  You  are  presimiing  we  would  be  covered  as  precipitant 
witnesses  ?  I  don't  think  the  Waldie  bill  protects  you  from  testifying 
as  a  precipitant  witness. 

Mr.  Railsback.  The  Waldie  bill  does  not  make  it  even  a  confidential 
disclosure. 

Mr.  Farr.  I  guess  that  is  because  if  you  are  covering  a  riot  you  are 
not  factgathering  for  a  law  enforcement  agency.  It  is  my  feeling  that 
you  are  not  going  to  have  a  situation.  lAliat  you  are  saying  is  that  I 
want  to  be  the  one  to  delineate  what  I  think  is  a  serious  crime  and  a 
nonserious  crime.  That  is  true.  I  would  still  want  to  rely  on  the  judg- 
ment, and  despite  the  reasonability  of  your  argument,  I  feel  that  to 
impinge  on  absolute  judgment  will  lead  to  absolute  privilege  for 
reporters. 

Mr.  Railsback.  Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  Maine. 

Mr.  Cohen.  Thank  you,  Mr.  Chairman.  Mr.  Farr,  thank  you.  I 
appreciate  the  fact  that  you  would  like  to  fight  like  a  tiger.  More  im- 
portantly I  also  appreciate  your  willingness  to  reason  like  a  fair- 
minded  person.  You  are  one  of  the  few  reporters  who  will  see  compet- 
ing arguments  for  perhaps  every  argument  that  has  been  made 
against  it. 

It  sort  of  verifies  what  I  have  always  believed ;  that  if  you  have  the 
opposite  of  a  small  truth,  it  can  be  a  falsehood,  but  the  opposite  of  a 
big  truth  can  be  another  truth.  When  you  get  involved  in  big  decisions 
like  this,  the  decision  is  not  always  between  right  and  wrong,  but  be- 
tween right  and  right.  That  is  the  problem  we  have  right  now. 

You  say  you  were  not  under  the  gag  rule  itself  ? 

Mr.  Farr.  That  is  correct. 

Mr.  Cohen.  But  you  were  aware  that  the  attorneys  were  under  the 
gag  nile  ? 

Mr.  Fare.  That  is  correct. 

Mr.  Cohen.  Yet  you  still  made  that  subjective  decision  that  the 
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public's  right  to  know  facts  that  were  not  presented  to  a  jury  out- 
weighed a  fair  trial. 

Mr.  Farr.  I  did  not  because  you  see  in  this  instance  I  don't  think 
there  is  a  collision  because  I  am  mindful  of  the  sixth  amendment,  also. 
Had  there  not  been  a  sequestered  jury,  that  story  would  not  have  run 
at  that  point  in  time.  So,  I  feel  there  was  no  collision.  One  could  say 
there  is  no  such  thing  as  total  insulation  of  the  jury.  I  Avould  have  to 
grant  that  point. 

Mr,  Cohen.  You  indicated  in  your  statement  that  the  judge's  objec- 
tions were  that  this  information  could  have  been  brought  to  the  jury 
even  though  no  evidence  was  presented  that  it  had.  The  possibility  or 
potential  for  prej udicing  the  trial  was  there  ? 

Mr.  Farr.  That  is  correct. 

Mr.  CoiiEX.  That  brings  me  to  the  other  point  made  about  an  ab- 
solute pi-ivilege  not  only  protecting  responsible  reporters  but  also  the 
irresponsible.  I  would  like  to  ask,  if  Mr.  Sandman  were  shot  in  front  of 
these  cameras  that  you  sitting  here  would  not  have  the  privilege  to  not 
show  that  information.  Are  you  aware  that  one  of  the  major  networks 
had  that  very  same  experience  with  ]^Ir.  Wallace  and  when  asked  for 
that  film,  they  requested  a  subpena. 

Do  you  agree  with  that  decision  ? 

Mr.  Farr.  They  did  produce,  however. 

Mr.  Cohen.  Do  you  agree  tluit  the  network  should  have  insisted  upon 
a  subpena  ? 

Mr.  Farr.  I  had  not  given  it  a  thouglit.  I  wish  I  had  a  pat  answer. 
Frankly,  I  see  no  reason  why  they  should  not  produce  it.  I  think  in 
fairness  to  them,  I  don't  know  whether  there  was  some  legal  basis  for 
feeling  there  might  be  liability. 

Mr.  Cohen-.  That  is  exactly  right,  l)ut  the  only  point  I  am  trying 
to  make  is  that  the  network  felt  it  should  insist  upon  a  subpena  because 
of  the  possibility  of  revealing  information  where  they  thought  they 
might  be  violating  some  confidentiality  or  whatever. 

If  you  take  away  the  use  of  subpenas  from  tlie  courts  that  in- 
formation may  not  be  forthcoming.  So  your  statement  that  you  cannot 
see  why  law^  enforcement  may  not  be  impeded  with  an  absolute  priv- 
ilege doesn't  apply  in  answer  to  that  question.  JMr.  Eailsback  asked 
what  would  have  happened  if  you  published  the  story  about  the 
threats  to  the  lives  of  several  movie  stars.  If  they  had  been  murdered  at 
that  point  would  you  reveal  your  source  of  information  ? 
You     didn't  answer  that. 

Mr.  Farr.  I  can  answer  that.  My  answer  is  that  yes  I  would.  I  think 
good  reporters  would  without  question. 

Mr.  Cohen.  But  a  bad  reporter  and  an  unconscientious  one  might 
not.  In  that  instance  law  enforcement  might  be  impeded. 

Mr.  Farr.  I  think  that  is  true.  This  is  not  quite  a  pure  analogy  be- 
cause law  enforcement  is  impeded  by  the  use  of  the  fifth  amendment. 
So  you  have  to  balance  factors.  The  fact  that  there  might  be  a  rare, 
irresponsible  reporter  may  not  be  justification  for  not  granting  abso- 
lute privilege.  It  would  be  foolish  for  me  to  say  it  could  not  or  would 
not  happen.  In  my  career  I  have  seen  some  irresponsible  reporting 
myself. 


355 

Mr.  Cohen.  Is  it  a  jH-actice  on  the  part  of  reporters  when  juries  are 
sequestered  to  report  the  information  that  actually  takes  place  out  of 
tlie  presence  of  the  jury. 

Mr.  Fare.  It  is  almost  without  exception.  We  did  that  durino^  the 
Manson  trial,  by  the  way.  For  instance,  we  have  a  trial  in  Los  Angeles 
I  am  coA^ering  now  involving  the  Lockheed  tunnel  explosion  in  which 
17  lives  were  lost.  There,  in  somewhat  cooperation  with  the  judge, 
sometimes  he  sequestered  the  jury  3  days  at  a  time  when  the  nature 
of  the  testimony  out  of  the  hearing  of  the  jury  could  be  inherently 
prejudicial. 

There  have  been  two  instances  during  that  trial  where  we  felt  it 
was  in  the  broad  interest  of  justice  n.ot  to  print  it  because  there  was 
some  unfairness  to  parties  uncharged.  But  it  gets  back  to  the  question, 
so  we  make  the  right  decision,  a  proper  and  fair  decision  then. 

What  if  in  fact  the  seven  reporters  covering  that  trial  one  decided 
not  to  concur  with  the  other  six.  Then  we  would  have  had  an  abridg- 
ment to  fair  trial.  So  there  reinains  the  problem  of  judgmental  factor. 

IVIany  times  I  hear  the  argmnent  about  pretrial  and  trial  publicity 
and  many  cases  are  reversed  on  that  basis.  The  truth  of  tlie  matter  is 
tliat  in  the  last  20  years  in  criminal  trials  coverage  has  become  more 
accurate,  more  mindful  of  fairness  and  more  expert  because  those  per- 
sons covering  the  trials  are  more  expert. 

Since  Shepherd  the  voluntary  guidelines  invoked  are  much  more 
geared  to  equitable  and  fair  trial  reporting  than  they  were  20  years 
ago.  I  think  the  trend  is  to  more  responsible  and  careful  criminal  re- 
I'or; ing,  not  tlie  other  way  around. 

Mr.  Cohen.  Thank  you. 

Mr.  Kastenmeier.  On  behalf  of  the  committee,  I  would  like  to  ex- 
press our  appreciation  for  your  testimony,  Mr.  Farr. 

The  Chair  observes  that  the  hour  is  late  with  two  witnesses  still  to  be 
heard,  I  would  urge  that  the  committee's  questioning  be  concise  and 
somewhat  restrained  so  that  we  can  conclude  our  business  this  morning. 

I  would  like  to  now  welcome  Mr.  Clark  R.  Mollenlioif,  who  is  the 
Washington  bureau  chief  of  the  Des  Moines  Register  and  formerly 
served  a  year  as  Special  Counsel  to  President  Nixon.  He  is  a  reporter 
and  a  columnist. 

We  are  pleased  to  have  you  here. 

TESTIMONY  OF  CLAKK  E.  MOLLEKHOEF,  WASHINGTON  EUSEAU 
CHIEF,  DES  MOINES  EEGISTEK 

Mr.  ]\IoLLENHOFF.  To  start  with,  I  want  it  clear  that  although  I 
served  for  a  year  as  Special  Counsel  to  President  Nixon,  I  am  not  an 
apologist  for  the  press  policies  of  the  Nixon  administration.  In  fact,  I 
have  probably  been  the  most  consistent  critic  of  what  I  consider  to  be 
totally  unjustified  expansion  and  misuse  of  the  so-called  "executive 
privilege." 

My  criticism  has  covered  everything  from  HUD's  preposterous  re- 
fusal to  reveal  the  names  of  appraisers,  to  the  Treasury  Department's 
refusal  to  ]3roduce  the  details  of  financial  reports  in  comiection  with 
the  $250  million  loan  guarantee  for  Lockheed. 
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That  criticism  in  my  "Watch  on  Washington"  column  has  struck 
at  President  Nixon's  attempts  to  cover  Special  Assistant  Peter  Flani- 
gan  with  "executive  privilege'"  in  the  investigation  of  the  White  House 
role  in  the  ITT  antitrust  settlement,  to  the  more  recent  use  of  tliis  arbi- 
trary secrecy  doctrine  to  bar  Air  Force  cost  analyst  A.  Ernst  Fitz- 
gerald from  records  and  testimony  which  he  says  he  needs  to  prove 
his  case  in  a  Civil  Service  Commission  hearing. 

I  regard  the  White  House  actions  to  bar  Dorothy  McCardle  from 
White  House  social  functions  as  petty,  and  the  arrest  of  Les  Whitten 
for  possession  of  stolen  Government  documents  as  the  poorest  possible 
judgment.  I  have  been  sharply  critical  of  Dr.  Clay  Whitehead's  im- 
plied threats  to  the  broadcasting  industry,  which  apparently  have 
Presidential  approval. 

Having  said  this,  I  do  not  believe  that  the  administration  should  be 
blamed  for  a  number  of  unrelated  State  court  problems  that  have  sent 
several  reporters  to  jail  for  contempt  of  court.  However,  I  see  no  real 
connection  between  Les  Wliitten's  arrest  and  a  shield  law. 

Mr.  Farr  made  my  case  against  any  legislation  better  than  I  could 
have  made  it.  I  think  Mr,  Farr  is  a  very  conscientious  reporter  who 
was  trying  to  be  honest  with  this  group  and  was  unemotional  in  his  ap- 
proach to  the  subject  and  has  experience  in  the  law  enforcement  field 
in  the  coverage  of  courts. 

Two  or  three  of  the  points  that  he  made :  There  are  reasonable  argu- 
ments for  exceptions  but  the  source  will  not  be  willing  to  take  a  chance. 
I  thought  that  this  was  quite  revealing.  He  also  said  that  the  Gallup 
Poll  has  demonstrated  the  feeling  of  a  lack  of  public  confidence. 

I  might  say  that  I  admire  Mr.  Farr  very  much  for  standing  by  his 
word.  I  would  do  likewise  if  I  had  a  confidential  source  and  I  have 
had  a  good  many  of  them  over  the  last  32  years.  I  hate  to  look  back 
that  far. 

The  arrest  of  Les  Whitten  has  nothing  to  do  with  the  basic  shield 
law.  If  there  is  anyone  who  has  any  questions  or  positions  to  the  con- 
trary, I  wish  you  would  ask  questions  on  that. 

In  summary,  we  have  a  choice  between  a  ludicrous  chaotic  absolute 
shield  law,  or  a  retreat  from  our  present  first  amendment  rights.  That 
is  no  choice  at  all.  We  could  better  use  our  time  on  the  real  threat  of 
executive  dictatorship — President  Nixon's  pronouncements  on  an  ex- 
panded executive  privilege. 

Most  of  the  advocates  of  a  shield  law  agree  that  any  substantial 
qualification  of  the  absolute  shield  law  would  represent  a  danger  of 
dilution  of  our  first  amendment.  I  agree  with  this. 

Mr.  Farr  was  making  that  particular  point  better  than  I  could  with 
this  case.  However,  the  absolute  shield  law  proposed  such  a  ludicrous 
situation  that  I  doubt  if  Congress  will  pass  it  and  I  have  noticed  the 
questions  by  the  members  of  the  committee  indicate  you  have  reserva- 
tions about  an  absolute  shield  law.  Now  let's  take  a  look  at  what  it 
amounts  to. 

Mr.  Kastenmeier.  Are  you  proceeding  from  your  statement  ? 

Mr.  MoLLENHOFF.  I  have  a  little  summary.  I  am  going  to  go  through 
the  statement,  too,  to  a  degree.  There  are  parts  of  it  I  will  pick  off.  I 
would  like  to  submit  that  for  the  record. 


357 

Mr.  Kastenmeier.  Without  objection,  your  statement  will  be  re- 
ceived for  the  record. 

[Mr.  Mollenhofi's  statement  follows :] 

Statement  of  Clark  R.  Mollenhoff,  Washington  Bubeau  Chief, 
Des  Moines  Registeb 

SHIELD   laws   AKE   NOT   AN   UNMIXED   BLESSING 

I  am  reluctant  to  support  any  legislation  to  change,  modify,  or  clarify  the 
First  Amendment  protection  of  the  United  States  Constitution  with  regard  to 
freedom  of  the  press. 

In  the  first  place,  it  is  impossible  to  define  or  limit  those  covered  by  the  "free- 
dom ...  of  the  press"'  clause  without  doing  serious  violence  to  the  full  mean- 
ing of  the  Constitution.  It  is  not  for  the  protection  of  the  big  newspapers  and 
magazines  and  broadcasting  only,  but  must  include  the  weakest,  poorest  financed 
pamphleteer  regardless  of  beliefs,  far  left  or  far  right. 

This  leads  to  the  second  point  which  nearly  everyone  mentions  in  proposing 
shield  laws.  How  can  it  be  written  so  it  covers  only  "newsmen"  entitled  to  pro- 
tect their  "confidential  sources"  and  eliminates  the  possibility  of  its  use  by  ex- 
tremist groups  or  gangsters  as  a  cover  for  illegal  operations?  It  should  be  obvious 
that  any  restriction  in  coverage  would  be  likely  to  eliminate  the  pamphleteer, 
who  probably  needs  protection  more  than  any  of  the  better  financed  groups.  The 
underworld  would  have  no  problem  in  financing  a  newsi>aper  that  could  meet 
any  standards  set  in  a  shield  law. 

Thirdly,  if  reporters  and  editors  are  only  reasonably  competent,  responsible 
and  understanding  of  their  own  job,  they  do  not  need  shield  laws  to  be  effective 
in  exposing  government  corruption  and  mismanagement  or  repressive  measures. 

I  have  been  working  as  an  investigative  reporter  for  more  than  30  years  and 
that  experience  has  involved  a  broad  and  varied  use  of  "confidential  sources". 
It  has  involved  exposure  of  scandals  from  the  Polk  County,  Iowa,  Courthouse 
to  the  White  House  and  essentially  every  type  of  city,  county,  state  or  federal 
agency. 

I  have  always  protected  my  "confidential  sources",  and  in  only  a  few  instances 
have  been  even  faced  wtih  a  choice  of  whether  to  reveal  the  source  or  risk  con- 
tempt. The  crisis  never  did  materialize. 

It  is  seldom  that  the  crisis  does  materialize  for  the  thinking  reporters  and 
editors  who  use  some  sense  of  responsibility  in  entering  into  "confidential"  re- 
lationships with  their  sources  and  the  manner  in  which  the  information  is  used. 
My  experience  indicates  that  it  is  seldom  that  responsible  editors  and  reporters 
need  a  shield  law,  and  it  would  hardly  be  argued  that  the  irresponsible  press 
needs  further  encouragement.  It  is  the  irresponsibility  of  a  few  that  makes  the 
press  vulnerable  to  the  criticism  that  destroys  public  confidence. 

There  is  a  great  deal  of  sympathy  for  public  oflScials  who  are  subjected  to 
provably  false  attacks  by  other  politicians  or  by  the  press.  The  public  reactions 
against  "smears"  by  the  political  critics  or  by  the  press  is  a  proper  reaction,  and 
the  last  thing  we  need  today  is  a  law  that  could  be  a  further  invitation  to 
irresponsibility. 

It  is  a  serious  business  to  charge  political  figures  with  corruption,  mismanage- 
ment or  to  otherwise  refiect  upon  their  integrity  or  competence.  Certainly,  it  is 
also  a  serious  business  to  consider  clothing  the  press  with  a  near  total  immunity 
that  is  comparable  only  to  the  immunity  that  members  of  the  House  and  Senate 
enjoy  in  connection  with  remarks  made  in  Congress. 

There  is  hardly  a  year  goes  by  that  we  do  not  see  some  examples  of  what  for 
the  last  twenty  years  has  become  known  as  "McCarthyism"  by  some  member 
of  the  Senate  or  House.  We  have  seen  and  we  have  properly  deplored  the  abuse 
of  the  Constitutional  provision  that  no  member  of  the  House  or  Senate  shall  be 
"questioned  in  any  other  place"  for  "any  speech  or  debate  in  either  house." 

To  pass  some  of  the  broader  shield  laws  suggested  would  in  fact  clothe  all 
publishers,  editors,  reporters,  columnists  and  commentators  with  the  same  im- 
munity that  Senators  and  Representatives  enjoy  to  fire  charges  at  public  officials 
on  the  basis  of  anonymous  "confidential  informants." 

We  should  ask  ourselves  if  we  really  believe  that  all  publishers,  editors,  re- 
porters and  commentators  are  that  much  better  in  their  motivations  and  that 
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touch  more  responsible  than  the  members  generally  of  the  Senate  and  House  we 
>-have  criticized  for  "McCarthyism." 

We  should  ask  ourselves  if  an  invitation  to  more  irresponsibility  is  the  medi- 
'Cine  the  press  needs  in  addition  to  the  United  States  Supreme  Court  decision  in 
the  case  of  New  York  Times  versus  Sullivan  that  frees  us  now  from  libel  respon- 
sibility in  all  except  those  instances  involving  probable  malice. 

This  decision  certainly  gives  all  the  protection  the  press  needs  to  cover  its 
unintentional  errors  and  even  sloppiness  associated  with  meeting  daily  dead- 
lines. And  the  United  States  Supreme  Court  in  speaking  on  tlie  Pentagon  Papers 
■case  gave  an  added  dimension  to  the  news  media's  rights  to  publish  the  contents 
-of  government  papers  carrying  the  highest  national  security  classifications. 

The  prosecution  of  Daniel  EUsberg  for  "leaking"  the  Pentagon  Papers  is 
another  problem  since  he  identified  himself  as  the  source,  and  the  government 
through  other  evidence  had  pretty  well  established  his  identity  even  before  he 
made  the  admissions. 

While  I  had  some  trepidations  about  the  harm  publication  of  the  Pentagon 
Papers  might  do  to  our  national  security,  the  editors  and  reporters  of  the  New 
York  Times  and  the  Washington  Post  exhibited  an  unusual  degree  of  responsibil- 
ity in  avoiding  publication  of  information  that  would  damage  the  national  secur- 
ity. This  high  degree  of  responsibility  and  the  power  of  the  newspapers  involved 
resulted  in  a  decision  that  advanced  the  cause  of  a  free  press  over  the  arbitrary 
classification  that  dominated  the  Pentagon  Papers  case.  In  the  end  the  only 
things  exposed  were  the  lies  and  duplicity  of  our  highest  officials  and  the  absurd 
overclassification  of  military  matters. 

Any  irresponsibility  could  have  resulted  in  a  Supreme  Court  decision  that 
would  have  been  a  setback  for  the  cause  of  a  free  press,  as  it  is  when  irrespon- 
sibility is  apparent  in  the  use  of  "confidential  sources." 

It  is  an  irresponsible  reporter  who  writes  a  story  on  the  uncorroborated  state- 
ments of  a  so-called  "confidential  source",  and  it  is  an  irresponsible  editor  who 
does  not  insist  upon  such  corroboration  as  a  test  of  the  truth  or  falsity  of  the 
confidential  information. 

A  few  unrelated  arrests  of  reporters  for  failing  to  reveal  "confidential  sources" 
has  resulted  in  a  near  hysterical  atmosphere  in  which  it  is  quite  likely  that 
legislators  may  be  pressured  into  passing  unwise  laws. 

I  say  unwise  laws  because  I  fear  that  in  the  long  run  shield  laws  could  be- 
come the  instrumentality  for  a  government  control  of  the  press. 

That  danger  comes  in  the  demands  of  a  large  number  of  legislators  for  a  defi- 
nition of  "legitimate  newsmen"  and  "legitimate  news  media"  to  be  shielded 
from  disclosure  of  confidential  sources.  Once  the  definition  is  drawn  some  iierson 
or  group  of  persons  will  have  to  be  empowered  to  determine  who  are  "legitimate 
newsmen"  and  what  are  "legitimate  news  media." 

Obviously  that  power  must  vest  in  some  entity  selected  by  the  press,  the 
public  or  the  government.  Certainly  a  public  election  of  those  with  this  power  has 
innumerable  hazards,  and  who  in  the  press  would  or  should  be  trusted  with 
this  authority  over  his  colleagues. 

Any  government  role  in  naming  or  selecting  the  men  to  make  the  decision  as 
to  who  are  "legitimate  newsmen"  has  the  major  drawback  of  permitting  govern- 
ment to  have  "a  little  control"  over  the  press. 

The  Standing  Committee  of  Correspondents  in  the  group  that  would  come 
closest  to  being  an  objective  committee,  and  present  standards  this  group  uses  cer- 
tainly would  bring  complaints  from  the  extremist  pamphleteers  and  propagand- 
ists who  would  undoubtedly  be  excluded  from  the  definition  of  "legitimate 
newsmen." 

Tlie  broadcasting  industry  is  rightfully  concerned  that  the  so-called  "fairness 
doctrine"  will  be  used  by  this  administration  or  some  later  administration  as 
a  vehicle  for  exerting  a  government  control  of  radio  and  television  licenses.  The 
speech  by  Dr.  Clay  Whitehead  gives  some  concept  of  the  attitude  of  the  Nixon 
Administration  and  how  it  might  seek  to  use  the  "fairness  doctrine"  lever  against 
those  in  the  broadcasting  industry  who  displease  the  administration. 

_  It  is  not  wise  to  underestimate  the  ability  of  government  lawyers  to  twist  and 
distort  almost  any  law  into  authority  for  withholding  documents  that  the  execu- 
tive branch  wants  to  keep  secret. 

We  have  seen  the  Nixon  Administration's  recent  expansion  of  the  claims 
of  "executive  privilege"  to  the  point  it  is  blocking  Congress,  the  press,  the  public 
and  even  the  General  Accounting  Office  (GAO)  auditors  from  important  informa- 
tion on  government  operations  and  on  the  expenditures  of  tax  money. 
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We  have  seen  how  the  bureaucrats,  often  with  White  House  approval,  have 
even  twisted  the  exceptions  to  the  Freedom  of  Information  Act  to  justify  with- 
holding documents  from  the  press  and  the  public.  The  Freedom  of  Information 
Act  was  passed  only  a  little  more  than  six  years  ago  for  the  si)ecilic  purpose  of 
assuring  a  maximum  free  access  to  government  information.  The  exceptions  to 
the  act  have  been  expanded  and  distorted  by  misinterpretation  by  government 
lawyers  into  a  law  to  suppress  information. 

It  went  to  the  ludicrous  extreme  where  the  Office  of  Economic  Opportunity 
(OEO)  and  the  AID  agency  refused  to  reveal  such  basic  biographical  infonna- 
tion  on  employees  as  place  of  birth,  schools  attended,  and  pi'ior  ))laces  of  em- 
ployment. The  refusal  was  justified  by  government  lawyers  on  grounds  that  the 
Freedom  of  Information  Act  authorized  the  withholding  of  personnel  records 
as  confidential. 

Tho.se  of  us  who  were  active  in  amending  the  so-called  "housekeeping  statute" 
(5  L'.S.C.  22)  recognize  the  great  capacity  of  the  bureaucrats  for  interpreting 
any  law  to  provide  a  justification  for  nondisclosure  of  information. 

In  that  case,  a  law  that  was  written  to  provide  for  the  custody  and  preserva- 
tion of  government  records  had  through  a  series  of  interpretations  by  the  various 
Attorneys  General  been  turned  into  the  most  widely  quoted  groimds  for  with- 
holding documents. 

How  are  we  to  assure  that  a  shield  law  that  is  written  for  the  protection  of 
the  "confidential  sources"  of  legitimate  newsmen  will  not  be  turned  around  and 
used  as  an  instrument  of  government  control  V 

As  I  set  out  the  reasons  the  press  should  be  wary  about  a  shield  law,  I  do  not 
wish  to  give  the  impression  that  I  am  downgrading  the  value  of  "confidential 
sources."  As  one  who  has  availed  myself  of  information  from  .'^ueh  "confidential 
sources",  I  know  that  such  informants  are  indispensable  in  our  efforts  to  expose 
and  correct  the  dishonesty  and  unfair  practices  that  creep  into  every  government 
agency  from  time  to  time. 

My  coolness  to  a  shield  law  is  based  upon  my  belief  that  skillful  use  of 
information  from  confidential  sources  will  usually  leave  no  hint  that  t})e  original 
tips  came  from  confidential  sources.  Tlie  full  protection  of  the  confidential 
sources  requires  that  the  rei>orter  and  his  editors  handle  the  information  in 
such  a  manner  that  there  is  no  direct  or  indirect  clue  as  to  the  source. 

Deadlines  and  the  need  for  a  "scoop"  are  never  justifications  for  failing  to 
check  out  the  information  that  comes  from  a  confidential  sourr-e.  If  the  re- 
porter has  a  true  confidential  relationship  with  his  source  the  resiwnsibiiity  is 
not  merely  to  not  use  his  name,  but  to  in  every  way  possible  avoid  giving  ariy 
indication  of  the  identity  of  the  source. 

If  a  thorough  job  is  done  of  corroborating  the  informant's  story,  the  story 
itself  need  not  indicate  that  it  came  from  a  confidential  informant. 

Over  the  centuries  the  only  universally  recognized  confidential  relationships 
have  been  those  of  doctor  and  patient,  lawyer  and  client,  husband  and  wife, 
and  priest  and  confessor.  In  each  of  these  four  relationships  the  confidentiality 
is  required  for  the  benefit  of  the  person  making  the  disclosure— the  patient,  the" 
client,  and  the  confessor,  and  in  theory  at  least,  for  the  mutual  benefit  of  husband 
and  wife. 

In  each  of  those  confidential  relationships  the  area  of  confidentiality  protected 
is  carefully  circumscribed,  and  specifically  exempted  are  some  statements  made 
in  the  presence  of  other  parties  or  information  that  is  to  be  passed  on  to  third 
persons. 

The  major  beneficiaries  of  a  newspaper  informant's  statement  that  is  con- 
fidential are  the  reported  and  his  newspaper,  not  the  informant.  The  qiiestion  that 
puts  the  whole  thing  in  persi>ective  involves  the  question  of  what  the  newspai>er 
would  do  if  a  story  from  a  confidential  source  resulted  in  a  sulistantial  liber 
suit  against  the  newspaper.  Would  the  newspaper,  with  its  economic  base 
threatened,  permit  its  reporter  to  remain  silent  on  a  confidential  source  who 
might  be  the  key  to  whether  the  newspaper  had  acted  responsibly  or  irrespon- 
sibly? 

It  would  be  difi^icult  to  justify  using  a  shield  law  to  protect  a  reporter's 
confidential  source  in  a  criminal  contempt  action  while  refusing  to  permit  the 
same  reporter  to  protect  those  sources  in  a  civil  libel  action  against  his  news^ 
paper,  its  publisher,  or  editors. 

Mr.  ISIoLLENHOFF.  All  absolute  shield  law  will  coA'er  every  potential 
pamphleteer  as  a  part  of  the  press  and  entitle  him  to  have  his  con- 
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fidential  sources  protected.  I  believe  that  is  right  if  you  are  going  to 
pass  any  shield  law  at  all  because  the  penny  pamphleteer  is  entitled 
to  the  protection  more  than  the  big  press. 

The  fii-st  amendment  is  not  just  for  big  television,  Des  Moines 
Register,  or  Los  Angeles  Times  or  Washington  Post.  It  is  for  that 
pamphleteer.  When  we  step  back  and  pass  a  law  in  this  area  we  are 
taking  his  right  away  at  the  point  where  we  don't  make  that  clear. 
This  interpretation  would  mean  every  person  who  has  written  a  book, 
an  article  or  a  pamphlet  or  for  that  matter  anyone  who  could  claim 
he  was  in  the  process  of  gathering  information  for  a  book,  an  article 
or  a  pamphlet  would  be  covered. 

Now,  I  say  that  is  ludicrous.  It  would  cover  all  confidential  informa- 
tion on  all  crimes  from  petty  larceny  to  murder.  An  absolute  privilege 
would  cover  all  investigative  forums,  from  a  county  grand  jury  up  to 
congressional  hearings. 

It  would  also  cover  our  regulatory  agencies.  We  have  trouble  in 
getting  the  truth  now.  Essentially  every  person  in  this  country  tech- 
nically could  be  covered  by  an  absolute  shield  because  that  first  amend- 
ment is  not  just  for  me  as  a  newspaper  reporter.  I  am  serving  tlie 
public,  or  trying  to. 

Every  time  I  serve  the  public  I  try  to  get  the  facts  and  distribute 
them  in  a  responsible  fashion.  That  means  some  little  pamphleteer  can 
go  out  here  and  distribute  irresponsible  copy,  and  I  am  for  protecting 
his  right  because  the  only  way  you  can  stop  him  is  to  have  Government 
control. 

In  short,  an  absolute  privilege  would  create  total  chaos  in  these 
governmental  bodies  that  must  use  the  power  of  subpena  to  obtain 
witnesses  and  documents  in  an  effort  to  elicit  the  truth.  It  would  be  a 
greater  boon  to  organized  crime  than  the  fifth  amendment,  prior  to 
immunity  statutes.  It  would  be  disaster  to  organized  government,  busi- 
ness and  labor. 

Eventually  an  absolute  shield  law  would  hurt  the  press  because  it 
would  promote  irresponsibility  and  lack  of  accountability. 

I  appreciate  the  interest  of  the  Congress  and  the  editors  and  re- 
porters who  are  putting  so  much  time  and  vigor  into  discussions  of 
the  importance  of  "confidential  sources"  for  the  free  press.  I  agree  with 
them  on  that  point,  and  that  a  free,  independent  and  aggressive  j^ress 
is  vital  to  the  survival  of  democracy. 

I  happen  to  have  been  in  this  business  for  30  years.  I  am  a  lawyer.  I 
have  been  studying  this  thing  both  from  a  legal  standpoint  and  from 
a  newspaperman's  standpoint  for  this  period  of  time  and  I  happen 
to  differ  with  most  of  my  colleagues. 

I  know  that  probably  a  major  part  of  the  investigative  reporters 
in  this  country  would  be  opposed  to  a  shield  law  if  they  would  come 
here.  You  see  what  I  have  done  is  against  tlie  tide  and  I  am  able 
to  do  it  largely  because  I  have  a  good  enough  record  in  being  anti- 
Nixon  not  to  be  accused  of  just  carrying  the  ball  for  the  administra- 
tion on  this. 

You  can  determine  this  by  getting  the  press  conference  transcripts, 
that  my  position  on  executive  privilege  is  pretty  clear.  However,  I 
am  sure  that  from  time  to  time  all  members  of  tliis  committee  and 
probably  every  Member  of  Congress  has  been  harmed  by  some  unjusti- 
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fiable  irresponsibility  and  had  no  means  of  correcting  the  provable 
errors  in  the  newspapers. 

It  is  unfortunate  that  this  is  something  you  must  accept  in  the  light 
of  the  right  of  the  press  to  be  wrong  and  independent.  I  would  not 
change  the  present  state  of  the  free  press,  the  right  to  be  wrong,  the 
right  to  be  irresponsible,  because  the  governmental  control  represents 
the  contrary.  Members  of  the  press  who  have  been  here  promoting  a 
shield  law  have  been  asking  a  special  privilege  that  is  beyond  what 
anyone  has  had  except  the  absolute  monarchs. 

I  am  opposed  to  executive  privilege.  I  am  opposed  to  shield  laws 
for  the  very  same  reason,  I  am  opposed  to  executive  privilege.  I  have 
a  statement  here  where  I  worked  this  out  very  logically  and  carefully 
in  connection  with  the  first  amendment. 

In  the  first  place,  it  is  impossible  to  define  or  limit  those  covered 
by  the  "freedom  of  the  press"  chiuse  without  doing  serious  violence 
to  the  full  meaning  of  the  Constitution. 

It  is  not  for  the  protection  of  the  big  newspapers  and  magazines 
and  broadcasting  only,  but  must  include  the  weakest,  poorest  financed 
pamphleteer  regardless  of  beliefs,  far  left  or  far  right. 

This  leads  to  the  second  point  which  nearly  everyone  mentions  in 
proposing  shield  laws.  How  can  it  be  written  so  it  covers  only  "news- 
men" entitled  to  protect  their  "confidential  sources"  and  eliminate 
the  possibility  of  its  use  by  extremist  groups  or  gangsters  as  a  cover 
for  illegal  operations? 

It  should  be  ob^dous  that  any  restriction  in  coverage  would  be  likely 
to  eliminate  the  pamphleteer,  who  probably  needs  protection  more 
than  any  of  the  better  financed  groups.  The  underworld  would  have 
no  problem  in  financing  a  newspaper  that  could  meet  any  standards 
set  in  a  shield  law,  and  that  is  a  real  problem. 

Mr.  Kastenmeier.  Mr.  Mollenhoff,  what  specically  do  you  have 
in  mind  by  your  reference  to  extremist  gi'oups  or  gangsters  as  a  cover 
for  illegal  oprations?  No  one  else  has  mentioned  that  here. 

Mr.  MoLLENiiOFF.  I  am  thinking  in  terms  of  a  conspiracy  of  silence. 
We  had  it  for  a  long  period  of  time  in  the  crime  committees  when 
Kefauver  was  trying  to  go  into  it.  I  can  visualize  a  situation  where 
you  would  have  a  newspaper  setup  with  either  the  publisher  or 
the  people  on  the  staff  as  a  front  for  some  organized  crime  group  who 
would  use  this  immunity  as  their  instrumentality  for  carrying  out 
the  crimes.  I  don't  have  any  difficulty  at  all  seeing  what  organized 
crime  could  do  with  this.  They  usually  grab  hold  of  everything  that 
will  suit  their  purpose. 

Mr.  Kastenmeier.  We  don't  presently  have  any  instances  of  that 
that  you  can  see  ? 

Mr.  MoLLBNHorr.  We  had.  The  Jake  Lingle  case  in  Chicago  was  a 
crime  reporter  who  served  as  part  of  the  crime  apparatus.  That  we 
know  of.  There  have  been  some  other  instances.  There  was  a  case  in 
Philadelphia  where  a  reporter  was  serving  as  an  instrumentality  of 
some  kind  of  a  shakedown  racket,  I  don't  know  how  many  others  are 
operating  in  this  field  and  will  not  try  to  speculate. 

The  fact  that  it  existed  in  a  couple  of  instances  is  enough  that  we 
should  regard  this  most  seriously  as  we  think  about  going  into  this 
area. 

Now,  I  have  been  working  as  an  investigative  reporter  for  more 
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than  30  years.  That  experience  has  involved  a  broad  and  varied  use  of 
"confidential  sources."  It  has  involved  exposure  of  scandals  from  the 
Polk  County,  Iowa,  courthouse  to  the  White  House  and  essentially 
every  type  of  city,  county.  State,  or  Federal  agency. 

I  have  always  protected  my  "•confidential  sources,"  and  in  only  a  few 
instances  have  been  even  faced  with  a  choice  of  whether  to  reveal  the 
source  or  risk  contempt.  The  crisis  never  did  materialize. 

I  have  been  before  grand  juries,  too.  I  knew  wliat  I  was  doing.  There 
are  some  of  the  people  who  don't.  It  is  our  business  to  know  whjit  we 
are  doing  as  much  as  any  other  professional.  It  is  seldom  that  the  crisis 
does  materialize  for  the  thinking  reporters  and  editors  v7ho  use  some 
sense  of  responsibility  in  entering  into  "confidential  relationships" 
with  their  sources  and  the  manner  in  which  the  information  is  used. 

My  experience  indicates  that  it  is  seldom  that  responsible  editors 
and  reporters  need  a  shield  law,  and  it  could  hardly  be  argued  that 
the  irresponsible  press  needs  further  encouragement.  It  is  the  irrespon- 
sibility of  a  few,  and  Mr.  Farr  agees  with  me  on  this,  that  makes  the 
press  vulnerable  to  the  criticism  that  destroys  public  confidence  ar.d 
puts  them  in  the  position  in  the  Gallup  Poll  as  they  are  today. 

There  is  a  great  deal  of  sympathj-  for  public  officials  who  are  sub- 
jected to  provably  false  attacks  by  otlier  politicians  or  by  the  press. 
The  public  reactions  against  "smears"  by  the  political  critics  or  b}'' 
the  press  is  a  proper  reaction,  and  the  last  thing  we  need  today  is  a  law 
that  could  be  a  further  invitation  to  irresponsibility. 

It  is  a  serious  business  to  charge  political  figures  with  corruption, 
mismanagement,  or  to  otherwise  reflect  upon  tlieir  integrity  or  com- 
petence. Certainly,  it  is  also  a  serious  business  to  consider  clothing  the 
press  with  a  near  total  immunity  that  is  comparable  only  to  the  im- 
munity that  Members  of  the  House  and  Senate  enjoy  in  connection 
with  icmarks  made  in  Congress. 

You  don't  haA'e  that  when  3"ou  are  off  the  floor  and  you  know  it.  A 
shield  law  would  give  us  this  same  imnuniit}'  at  any  time  v^-e  can  con- 
tend we  are  on  a  story  of  some  kind.  I  am  opposed  to  that.  I  don't 
think  we  are  entitled  to  it. 

Tliere  is  hardly  a  j'ear  that  goes  b}'  that  we  do  not  see  some  examples 
of  what  for  the  last  20  years  has  become  known  as  "]\IcCarthyism"  by 
some  Membei-  of  the  Senate  or  House.  We  have  seen  and  we  have  pro- 
perly deplored  the  abuse  of  the  constitritional  provision  that  no  Mem- 
ber of  the  House  or  Senate  shall  be  "questioned  in  any  other  place" 
for  "any  speech  or  debate  in  either  house." 

To  pass  some  of  the  broader  shield  laws  suggested  would  in  fa^t 
clothe  all  publishers,  editors,  reporters,  columnists,  and  commentators 
Avitli  the  same  immunity  that  Senators  and  Representatives  enjoy  to 
five  charges  at  public  officials  on  the  basis  of  anonymous  "confidential 
informants." 

We  should  ask  ourselves  if  we  really  believe  that  all  publishers,  ed- 
itors, reporters,  and  commentators  are  that  mucli  better  in  their  moti- 
A'ations  and  that  much  more  responsible  than  tlie  Members  generally 
of  the  Senate  and  House  we  have  criticized  for  "McCarth3nsm." 

We  should  ask  ourselves  if  an  invitation  to  more  irresponsibility 
is  the  medicine  the  press  needs  in  addition  to  the  U.S.  Supreme  Court 
decision  in  the  case  of  A^ew  York  Ti7n.es  v.  Sullivan  that  frees  us  now 
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from  lil>el  resx^onsibility  in  all  except  those  instances  involving  prov- 
able malice. 

This  decision  certainly  gives  all  the  protection  the  press  needs  to 
cover  its  urnntentional  ^errors  and  even  sloppiness  associated  with 
meeting  daily  deadlines.  And  the  U.S.  Supreme  Court  in  speaking  on 
the  Pentaofon  papers  case  gave  an  added  dimension  to  the  news  media's 
rights  to  "publish  the  contents  of  Government  papers  carrying  the 
hiii:iiest  national  securitv  classifications. 

The  prosecution  of  Daniel  Ellsberg  for  '^leaking"  the  Pentagon 
papers  is  another  problem  since  he  identihed  himself  and  at  the  time 
he  identified  himself  the  Govermnent  was  already  pretty  much  on 
the  trail  of  who  it  was. 

While  I  had  some  trepidations  about  the  hurm  publication  of  the 
Pentagon  papers  might  do  to  our  national  security,  the  editors  and 
reporters  of  tlie  New  York  Times  and  the  Washington  Post  exhibited 
an  umisuai  degree  of  responsibility  in  avoiding  publication  of  infor- 
mation that  would  damage  the  national  security. 

This  hiffh  degree  of  res|)onsibility  and  the  power  of  the  newspapers 
involved  resulted  in  a  decision  that  advanced  the  cause  of  a  free  press 
over  the  arbitrary  classifications  that  dominated  the  Pentagon  papei-s 
case.  In  the  end  the  only  things  exposed  were  tlie  lies  and  duplicity  of 
our  highest  officials  aiicl  the  absurd  overclassification  of  military 
matters. 

Any  irresponsibility  could  have  resulted  in  a  Suprem.e  Court  de- 
cision that  would  have  been  a  setback  for  the  cause  of  a  free  press, 
as  it  is  when  irresponsibility  is  apparent  in  the  use  of  "confidential 
sources." 

It  is  an  irresponsible  reporter  who  writes  a  story  on  the  uncorrobor- 
ated statements  of  a  so-called  "confidential  source"  and  it  is  an  irre- 
sponsible editor  VN-ho  does  not  insist  upon  such  corroboration  as  a  test 
of  the  truth  or  falsity  of  the  confidential  information. 

A  few  unrelated  arrests  of  reporteivs  for  failing  to  reveal  "confiden- 
tial sources'*  has  resulted  in  a  near  hysterical  atmosphere  in  which  it 
is  quite  likely  tliat  legislators  may  be  pressured  into  passing  unv.'ise 
laws. 

I  say  lunvisp  laws  because  I  fear  that  in  the  long  run  shield  laws 
could  become  the  instrumentality  for  a  Government  control  of  the 
press. 

That  danger  comes  in  the  demands  of  a  largo  number  of  legislators 
for  a  defi.nition  of  "le<jitimate  newsmen"  and  "legitimate  news  media" 
to  be  shielded  from  disclosure  of  confidential  sources.  Once  the  defhii- 
tion  is  drawn  some  person  or  group  of  persons  will  have  to  be  em- 
powered to  determine  who  are  "legitimate  newsmen"  and  what  are 
"legitimate  news  media." 

Obviously  tliat  power  must  vest  in  some  entity  selected  by  the  press, 
the  public  or  the  Government.  Certainly  a  public  election  of  those 
with  this  power  has  innumerable  hazards,  and  who  in  the  press  would 
or  should  be  trusted  with  this  authority  over  his  colleagues. 

Any  Government  roV  in  naming  or  selecting  the  men  to  make  the 
decision  as  to  who  are  "legitimate  newsmen"  has  the  major  drawback 
of  permitting  Government  to  have  "a  little  control''  over  the  press. 

The  Standing  Com.mittee  of  Correspondents  is  the  group  that  would 
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come  closest  to  being  an  objective  committee,  and  present  standards 
this  group  uses  certainly  would  bring  complaints  from  the  extremist 
pamphleteers  and  propagandists  who  would  undoubtedly  be  excluded 
from  the  definition  of  "legitimate  newsmen," 

I  have  talked  to  the  members  of  the  Standing  Committee.  They  cer- 
tainly would  and  do  about  every  week,  say  some  of  the  little  fringe 
groups  are  not  entitled  to  standing  as  congressional  correspondents. 

The  broadcasting  industry  is  rightfully  concerned  that  the  so-called 
"fairness  doctrine"  will  be  used  by  this  administration  or  some  later 
administration  as  a  vehicle  for  exerting  a  Government  control  or  radio 
and  television  licenses. 

Tlie  speech  by  Dr.  Clay  'Wliitehead  gives  some  concept  of  the  at- 
titude of  the  Nixon  administration  and  how  it  might  seek  to  use  the 
"fairness  doctrine"  lever  against  those  in  the  broadcasting  industry 
who  displease  the  administration. 

It  is  not  wise  to  underestimate  the  ability  of  Government  lawyers  to 
tv.'ist  and  distort  almost  any  law  into  authority  for  withholding  docu- 
ments that  the  executive  branch  wants  to  keep  secret.  You  in  Con- 
gress are  well  aware  of  this.  I  have  been  dealing  with  it  for  22  years 
here  in  Washington  and  for  30  years  in  government  generally. 

"We  have  seen  the  Nixon  administration's  recent  expansion  of  the 
claims  of  "executive  privilege"  to  the  point  it  is  blocking  Congress,  the 
press,  the  public  and  even  the  General  Accounting  Office  (GAO)  audi- 
tors from  important  information  on  Government  operations  and  on  the 
expenditures  of  tax  money. 

We  have  seen  how  the  bureaucrats,  often  with  White  House  ap- 
proval, have  even  twisted  the  exceptions  to  the  Freedom  of  Informa- 
tion Act  to  justify  withholding  documents  from  the  press  and  the 
public. 

The  Freedom  of  Information  Act  was  passed  only  a  little  more 
than  6  years  ago  for  the  specific  purpose  of  assuring  a  maximum  free 
access  to  Government  information.  The  exceptions  to  the  act  have  been 
expanded  and  distorted  by  misinterpretation  by  Government  lawyers 
into  a  law  to  suppress  information. 

It  went  to  the  ludici'ous  extreme  where  the  Oflice  of  Economic  Op- 
portunity and  the  AID  agency  refused  to  reveal  such  basic  biographi- 
cal information  on  employees  as  place  of  birth,  schools  attended,  and 
prior  places  of  employment.  The  refusal  was  justified  by  Government 
lawyers  on  grounds  that  the  Freedom  of  Information  Act  authorized 
the  withholding  of  personal  records  as  confidential. 

Those  of  us  who  were  active  in  amending  the  so-called  housekeep- 
ing statute  (.5  U.S.C.  22)  recognize  the  great  capacity  of  the  bureau- 
crats for  interpreting  any  law  to  provide  a  justification  for  nondis- 
closure of  information. 

In  that  case,  a  law  that  was  written  to  provide  for  the  custody  and 
preservation  of  Government  records  has  through  a  series  of  interpre- 
tations by  the  various  Attorneys  General  been  turned  into  the  most 
widely  quoted  grounds  for  withholding  documents. 

How  are  we  to  assure  that  a  shield  law  that  is  written  for  the  pro- 
tection of  the  "confidential  sources"  of  legitimate  newsmen  will  not 
be  turned  around  and  used  as  an  instrument  of  Government  control  ? 

As  I  3et  out  the  reasons  the  press  sliould  be  wary  about  a  shield  law, 
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I  do  not  wish  to  give  the  impression  that  I  am  down  grading;  the  vahie 
of  "confidential  sources."  As  one  who  has  availed  myself  of  informa- 
tion from  such  "confidential  sources,"  I  know  that  such  informants 
are  indispensable  in  our  efforts  to  expose  and  correct  the  dishonesty 
and  unfair  practice  that  creep  into  every  Government  agency  from 
time  to  time. 

iNIy  coolness  to  a  shield  law  is  based  upon  my  belief  that  skillful  use 
of  information  from  confidential  sources  will  usually  leave  no  hint 
that  the  original  tips  came  from  confidential  sources.  The  full  pro- 
tection of  the  confidential  sources  requires  that  the  reporter  and  his 
editore  handle  the  information  in  such  a  manner  that  there  is  no  direct 
or  indirect  clue  as  to  the  source. 

Here  we  have  Mr.  Farr  coming  in.  He  admits  he  made  a  mistake  in 
identifying  the  six  attorneys.  He  also  admits  that  he  is  in  the  process 
of  obstructing  justice,  that  he  is  an  accomplice  to  perjury.  I  question 
that.  I  think  that  he  should  stay  with  his  word  but  I  question  getting 
into  that  kind  of  a  situation. 

Deadlines  and  the  need  for  a  "scoop"  are  never  justifications  for 
failing  to  check  out  the  information  that  comes  from  a  confidential 
source.  If  the  reporter  has  a  true  confidential  relationship  with  his 
source  the  responsibility  is  not  merely  to  not  use  his  name,  but  to  in 
every  Avay  possible  avoid  giving  any  indication  of  the  identity  of  the 
source. 

If  a  thorough  job  is  done  of  corroborating  the  informant's  story, 
the  story  itself  need  not  indicate  that  it  came  from  a  confidential 
informant. 

Over  the  centuries  the  only  universally  recognized  confidential  rela- 
tionship have  been  those  of  doctor  and  patient,  lawyer  and  client,  hus- 
band and  wife,  and  priest  and  confessor.  In  each  of  these  four  relation- 
ships the  confidentiality  is  required  for  the  benefit  of  the  pereon  mak- 
ing the  disclosure — the  patient,  the  client,  and  the  confessor,  and  in 
theory  at  least,  for  the  mutual  benefit  of  husband  and  wifa 

Lawyers  cannot  plan  crimes  and  claim  a  confidential  relationship 
with  a  client.  They  cannot  even  have  knowledge  of  a  crime  ahead  of 
time  and  not  report  it.  They  would  be  held  accountable  by  the  bar 
association. 

In  each  of  those  confidential  relationships  the  area  of  confidentiality 
protected  is  carefully  circumscribed,  and  specifically  exempted  are 
some  statements  made  in  the  presence  of  other  parties  or  information 
that  is  to  be  passed  on  to  third  persons. 

The  major  beneficiaries  of  a  newspaper  informant's  statement  that 
is  confidential  are  the  reporter  and  his  newspaper,  not  the  informant. 
It  may  be  the  public  in  a  way,  but  in  some  of  these  cases,  as  Mr.  Farr 
tells  us,  he  cannot  argue  that  there  was  a  public  good  done  in  his  case. 
I  think  this  was  a  frank,  honest  appraisal  of  the  situation. 

The  New  Republic,  which  is  a  very  liberal  publication,  had  a  long 
dissertation  on  what  bad  cases  the  Farr  case  and  the  Bridge  case  were. 
Bad  cases  make  bad  law.  All  of  you  people  are  members  of  the  bar 
so  I  don't  need  to  repeat  that. 

The  question  that  puts  the  whole  thing  in  perspective  involves  the 
question  of  what  the  newspaper  would  do  if  a  story  from  a  confidential 
source  resulted  in  a  substantial  libel  suit  against  the  newspaper.  Would 
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the  newspaper,  with  its  economic  base  thieatened,  permit  its  reporter 
to  remain  silent  on  a  confidential  source  who  mi<>:ht  be  the  key  to 
whether  the  newspaper-  had  acted  I'esponsibiy  or  irresponsibly.  If  there 
was  a  million-dollar  suit  hanainir  fire.  I  don't  have  any  doubt  about 
what  the  publishers  and  editoi's  would  do  in  that  case. 

It  would  be  difficult  to  justify  usins:  a  shield  law  to  protect  a  re- 
porter's confidential  source  in  a  criminal  contempt  action  while  re- 
fusing to  permit  the  same  reporter  to  protect  those  sources  in  a  civil 
libel  action  against  his  newspaper,  its  publisher,  or  editors. 

I  miglit  sav  I  have  some  cases  here  on  Wigmore  on  evidence  and 
the  opinion  of  Chief  Justice  Marshall  that  every  pei'son  in  this  country, 
including  the  President,  was  subject  to  subpena.  That  included  Jef- 
ferson. There  was  only  one  liitch.  He  had  the  Arm.y  and  they  couldn't 
get  him  there. 

That  doesn't  change  the  law.  Wigmore  states : 

The  public  has  a  riglit  to  every  man's  evidence  including  that  of  a  person 
occupying  at  that  moment,  the  office  of  Chief  Executive.  His  temporary  duties 
as  an  official  can  not  override  his  permanent  and  fundamental  duties  as  a 
citizen  and  as  a  debtor  to  justice. 

Chief  Justice  Marsliall  in  the  Evrr  case  said  that  the  subpena  should 
issue.  The  press  has  properly  criticized  the  President  for  his  expansion 
of  the  Executive  privilege  in  a  matter  that  makes  his  entire  White 
House  staff  unaccountable  to  the  Congress,  courts,  or  press. 

I  think  we  are  in  a  ludicrous  position  to  come  in  here  and  claim 
something  alx)ve  and  beyond  this  that  only  absolute  monarchs  have 
had.  There  is  an  alternative  and  I  have  not  discussed  that. 

Mr.  Kastenmeier.  Mr.  Moilenhoff",  do  you  not  think  that  it  is  the 
case  that  before  the  Supreme  Court  cases  of  last  year  much  of  the 
press  believed  that  they  inherently  had  a  newsman-s  privilege  I 

Mr.  MoLLENHOFF.  J  believe  that  because  I  know  h(nv  unstudied  t\\Q 
press  is  on  the  press  pro!)lems  nnd  its  rights. 

I  was  chairman  of  the  freedom  of  information  committee  for 
Sigma  Delta  Chi  for  3  years  and  was  writing  the  national  reports  for 
a  dozen  years.  They  came  pouring  up  to  my  office  to  jfind  out  what  to 
do  in  all  types  of  problems.  It  was  amazing.  I  will  not  name  any  names, 
but  some  prett}^  good  names  in  tlie  business  were  among  the  most 
ignorant, 

Mr.  Kastenmeier.  Do  you  think  the  Supreme  Court  was  right  in 
the  decision  ? 

Mr.  MoLLENiTOFF.  I  think  it  was  right.  I  think  it  was  an  incredibly 
good  decision.  You  look  at  Powell's  dissent.  Keep  in  mind  that  this  is  a 
decision  that  in  effect  says  they  are  going  to  take  it  on  a  case-by-case 
study.  They  have  not  said  there  is  no  absolute  privilege.  They  have 
said  we  are  going  to  be  governed  by  the  fact  in  each  individual  case, 
Tlte  Powell  concurring  decision — as  it  is  important  that  he  was  on  the 
concurring  side — said,  "We  are  not.  despite  allegations  in  the  dissent, 
trying  to  make  reporters  the  investigative  arm.  of  law  enforcement."' 

They  were  saying  only  that  there  is  a  remedy,  that  they  will  study 
this  on  a  case-bv-case  basis,  and  that  where  there  is  genuine  harass- 
ment or  intiinidation  that  case  can  be  made  in  court.  The  Supreme 
Court.  I  have  no  doubt,  will  go  along.  All  ^ve  need  over  on  the  other 
side  now  is  PoAvell. 

I  think  the  White  majority  decision  is  a  good  decision. 
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Mr.  Kastenmeier.  If  as  a  reporter  you  have  a  confidential  source 
and.  there  is  an  expressed  understanding  between  you  and  the  source 
that  you  will  protect  him  but  you  are  in  fact  called  into  some  Federal 
proceeding  and  commanded  to  reveal  the  source,  what  is  your  option  ? 

You  have  no  legal  position  at  that  point;  you  either  go  to  jail  or 
reveal  the  source. 

Mr.  MoLLENHorr.  I  have  great  confidence  that  in  the  fact  situations 
in  which  I  might  be  involved  I  would  be  in  a  position  where  I  could, 
as  I  always  have,  either  get  the  source  to  release  me  or  to  remain  silent 
xind  have  enough  shells  in  the  artillery  to  chase  off  those  who  were 
trying  to  intimidate  me. 

Mr.  Kastenjieier.  In  other  words,  you  feel  you  can  cope  with  it. 

Mr.  MoLLEXHOFT.  I  cau  cope  with  it.  I  have  had  no  trouble  coping 
with  it.  The  reporters  in  this  town  and  in  this  country  should  ex- 
amine the  operations  of  government  and  not  be  handout  collectors. 
That  is  what  a  large  number  of  them  are,  and  it  is  their  organizations 
tliat  make  them  that  way.  It  is  amazing  how  difficult  it  is  to  get  re- 
portei^  in  tJiis  towji  interested  in  investigative  stories.  The  Fitzgerald 
case  is  an  example.  I  was  at  the  hearing  2  days  ago  where  the  rights  of 
a  Government  official  to  testify  l>efore  committees  of  Congress  were  at 
stake  and  there  was  important  testimony.  There  were  three  reporters 
in  the  room.  But  if  Liz  Taylor  had  been  someplace,  boy,  the  press 
would  have  been  there  in  mobs. 

The  press  is  too  celebrity-conscious.  Henry  Kissinger,  when  he  is 
down  there  at  \\\^  White  House  giving  one  of  those  briefings  is  nothing 
more  than  a  handout  dispenser  because  he  says  what  he  wants,  and 
at  the  point  that  he  stops,  he  says,  that  in  tlie  national  interest  he  can't 
go  any  further.  That  is  no  better  than  a  handout.  He  doesn't  even  get 
tough  questioning  on  it.  Ron  Ziegler  is  a  handout  dispenser  every  day. 
He  seldom  gets  tough  questions. 

I  go  over  there  and  am  amazed  how  many  times  reporters  fail  to 
ask  him  basic  questions  on  his  source  material.  On  the  'Watergate  case, 
he  went  along  as  the  chief  spokesman  for  the  administration  for  2  or 
3  m.onths  and  finally  when  I  put  him  on  the  spot  about  a  couple  of 
things  he  said  lie  didn't  know  anything  about  Watergate  at  all.  It 
was  what  Bob  Haldeman  and  the  President  told  him. 

Mr.  Kastenmeier.  Let's  look  a  the  federal  system  as  far  as  this 
question  is  involved.  As  you  are  aware,  the  Attorney  General  does 
have  guidelines  on  the  issuance  of  subpoenas  in  cases  of  this  sort.  How 
do  you  feel  al^out  those  guidelines,  do  you  support  them  ? 

Mr.  MoLLEXPiOFF.  I  think  tliose  are  reasonably  good  oriiidelines, 
but  I  don't  trust  this  Attorney  General  or  any  Attorney  General  to 
implement  them. 

I,  had  a  suggestion  on  that.  I  think  you  can  get  at  this  problem  with 
legislation  that  sets  ud  a  process  that  you  have  to  go  through  in  the 
courts  prior  to  the  time  you  issue  a  subpoena  to  a  newsman.  Tliis 
doesn't  get  into  any  kind  of  constitutional  question  because  it  sets 
up  just  a  sepai'ate  apparatus.  It  is  comparable  to  what  you  have  now 
foi-  getting  court  auth.orization  for  eavesdropping  and  wiretapping. 
You  have  to  have  the  prosecutor  take  it  all  the  way  up  to  the  Attorney 
General,  Q.<?t  -it  approved,  come  down  and  then  go  out  to  a  court  and 
make  a  record.  -,..;    ,  .     . 

In  eavesdropping' and  wiretapping  cases,  you  can  make  a  secret 


368 

record  which  will  be  opened  within  30' days.  I  think  that  you  should 
have  an  open  record  necessary,  mandatory,  in  the  case  of  newsmen.  I 
think  that  the  newsman  who  is  going  to  be  subpenaed  should  have 
notice  before  the  subpena  issues  where  he  comes  in  or  the  lawyers  for 
his  paper  come  in  and  can  challenge  this  and  bring  out  the  circum- 
stances as  to  whether  he  is  in  fact  intimidated  and  whether  the  guide- 
lines properly  apply.  Then  you  have  something  that  can  be  taken  to 
the  courts  and  you  can  appeal  this  up  to  the  Supreme  Court  and  before 
the  reporter  is  subpenaed  you  can  get  a  determination  in  each  case. 

Mr.  Kastenmeier.  We  will  recess  shortly  and  return  at  2  o'clock, 
those  of  you  who  are  able  to  return. 

Mr.  Sandman.  I  would  like  to  question  this  gentleman  at  a  later 
time.  Can  you  come  back  ? 

Mr.  MoLLENHOFF.  I  havB  some  things  I  have  to  take  care  of.  Can 
you  ask  them  now  ? 

Mr.  Sandman.  We  have  a  quorum  call  now. 

Mr.  Kastenmeier.  I  would  yield  to  the  gentleman  from  Iowa  whom 
I  would  offer  the  first  opportunity  considering  Mr.  Mollenhoff's  home 
base  in  Des  Moines.  Do  you  have  any  questions  ? 

Mr.  Mezvinskt.  Mr.  Mollenhoff,  I  gather  you  feel  there  is  no  way 
we  can  simply  reaffirm  the  first  amendment  ? 

Mr.  MoLKENHOFF.  No,  I  dou't  think  there  is.  As  you  know,  John 
MacConnally  in  Burlington,  who  is  one  of  those  I  have  the  greatest 
respect  for.  He  certainly  is  a  liberal  and  he  is  also  opposed  to  this.  I 
might  mention  that  Walter  Pincus,  a  very  fine  investigative  reporter 
and  a  liberal,  is  opposed  to  any  kind  of  shield  law  legislation  and 
Ben  Bradlee  from  the  Washington  Post  went  on  record  at  a  meeting 
here  in  the  last  couple  of  weeks  against  it.  I  talked  to  him  about  that 
subsequently  so  I  know  he  was  not  misquoted.  That  is  an  area  where 
I  think  the  majority  of  the  people  in  the  press  have  not  thought  it 
through. 

I  have  been  in  this  field  now  for  20  years  in  this  town  .This  has  con- 
cerned me  all  the  time.  I  have"  written  a  book  on  executive  privilege 
which  is  another  aspect  of  it.  You  see,  I  am  more  concerned  about 
your  right  as  Congi-essmen  to  get  into  the  executive  branch  to  serve 
as  a  check  because  we  of  the  press  don't  have  subpena  power  and  we 
should  not  have  subpena  power.  But  you  do  have  subpena  power  and 
the  executive  branch  officials  thwart  your  subpena  power  time  after 
time.  That  is  the  real  hazard  for  both  the  press  and  Congress. 

Mr.  Kastenmeier.  Do  you  have  any  other  questions  ? 

Mr.  Mezvinskt.  No,  I  will  pass  him  now  and  talk  to  him  face  to  face. 

Mr.  Kastenmeier.  The  gentleman  from  Illinois. 

Mr.  Railsback.  I  want  to  congratulate  you  most  of  all  on  your 
candor  with  us.  I  honestly  share  many  of  your  views.  I  don't  have  to 
go  into  detail.  I  want  to  say  that  I  was  particularly  interested  in  your 
suggestion  about  a  preliminary  screening  of  subpenas  of  newsmen 
which  would  give  them  an  opportunity  which  is  unlike  the  situation 
now  and  would  give  the  court  an  opportunity  to  determine  the  rele- 
vance of  the  inquiry  to  prevent  fishing  expeditions  and  also  to  deter- 
mine possibly  if  there  was  other  information  available. 

Mr.  Moelenhoff.  It  would  move  the  burden  of  proof  on  the  gov- 
ernment rather  than  on  the  newspaper  reporter. 
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Mr.  Railsback.  I  want  to  thank  you  for  coming.  We  have  to  run. 

Mr.  Kastenmeier.  Mr.  Mollenlioff,  on  behalf  of  the  committee,  I 
would  like  to  thank  you.  I  wish  we  could  continue  the  questioninor. 
It  may  be  that  we  will  recall  you  for  questioning. 

Mr.  MoLLENHOFF.  I  would  be  happy  to  come  back.  It  just  happens 
that  I  have  some  things  to  take  care  of  this  afternoon. 

Mr.  Ivastenmeier.  We  are  adjourned  until  2  p.m.  today. 

[Whereupon,  at  12 :  15  p.m.,  the  committee  recessed  imtil  2  p.m.^ 
the  same  day.] 

After  Recess 

Mr.  Kastenmeier.  The  subcommittee  will  come  to  order. 

We  are  going  back  into  session  following  the  noon  recess  and  the 
Chair  is  very  pleased  to  greet  as  our  last  witness  today  the  distin- 
guished gentleman,  Mr.  James  Aronson,  who  represents  the  National 
Emergency  Civil  Liberties  Committee. 

We  have  your  statement,  Mr.  Aronson.  You  may  proceed  with  your 
statement  or  as  you  wish.  Your  statement  is  not  very  long. 

TESTIMONY  OF  JAMES  ARONSON,  EDITOR  OF  "RIGHTS,"  OF 
NATIONAL  EMERGENCY  CIVIL  LIBERTIES  COMMITTEE 

Mr.  ARONSoisr.  If  the  statement  will  be  in  the  record,  there  is  no 
point  in  my  repeating  it  here.  I  could  give  a  summary,  unless  you 
suggest  I  read  it. 

Mr.  Kastenmeier.  All  right.  Without  objection,  your  statement 
will  be  received  and  printed  in  full  in  the  record  and  you  may  sum- 
marize it  as  you  see  fit. 

[Mr.  Aronson's  statement  follows:] 

Statement  of  James  Aronson,  March  7, 1973 

It  is  not  often  that  a  journalist  who  espouses  a  generally  radical  point  of 
view — as  I  do — finds  himself  more  or  less  in  agreement  with  a  journalist  such 
as  James  Kilpatrick,  who  writes  a  column  titled  "A  Conservative  View."  In 
testimony  last  month  before  a  Senate  Judiciary  Subcommittee  considering  shield 
legislation  for  journalists,  Mr.  Kilpatrick  said :  "We  ought  not  to  rely  upon  a 
statute,  which  may  prove  as  ephemeral  as  the  winds.  We  ought  instead  to  rely 
upon  the  Constitution  itself,  which  is  a  rock." 

To  that  I  would  say,  almost.  Amen — but  not  quite.  I  testify  here  today  as  a 
proponent  of  an  absolute  federal  shield  law  for  journalists.  My  endorsement 
of  such  legislation  stems  from  my  absolute  faith  in  the  validity  and  wisdom  of 
the  First  Amendment.  My  belief  is  that  passage  of  an  absolute  law  would  be  a 
clear  statement  from  the  Congress — in  effect,  a  resolution  by  the  Congress — • 
endorsing  the  bedrock  protections  and  privileges  of  the  First  Amendment  for 
journalists,  in  the  public  interest. 

If  an  absolute  law  must  undergo  a  constitutional  test — as  it  surely  would — • 
so  be  it.  The  Congress  will  then  be  on  record  as  saying  to  the  Executive  branch 
and,  unfortunately  in  light  of  its  increasingly  political  composition,  to  the 
Judiciary :  Leave  the  Bill  of  Rights  alone ;  administer  it  and  interpret  it  in 
accordance  with  the  spirit  in  which  it  was  first  adopted ;  the  Congress  will 
countenance  nothing  less. 

Such  action  would  be  the  beginning  of  a  reaflBrmation  of  the  legislative  pre- 
rogative in  consonance  with  the  constitutional  directives  in  general,  and  with 
the  principles  of  Jeffersonian  democracy  as  applied  to  the  media  in  particular. 
It  would  serve  an  immediate  two-fold  purpose  : 

1.  To  educate  the  general  public  which,  because  of  the  administration's 
rhetorical  smokescreen,  has  an  imperfect  understanding  of  the  basic  free  press 
issues  involved. 
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2.  To  instill  new  courage  in  the  managers  of  the  commnnicatiojis  industry 
whose  default  of  the  First  Amendment  through  uncritical  acquiescence  to  ad- 
ministration policy  has  been  to  a  large  extent  responsible  for  the  problems  they 
face  today.  It  might  even  provide  them  with  enough  courage  to  assume  them- 
selves the  burdens  and  the  penalties  which  their  employee-reporters  ave  as- 
sumed until  now.  I  am  persuaded  that  until  such  time  as  the  managers  of  the 
media  are  willing  to  share  the  policy-making  and  editorial  decisions  with  their 
staffs,  the.y  should  accept  full  responsibility  for  the  consequences  of  their  pub- 
lished and  broadcast  contents. 

For  government,  public,  and  media,  the  warning  was  sounded  with  urgency 
in  the  opinion  in  the  Caldwell  case  by  Mr.  Justice  Douglas  in  .Tune  lf)72: 

"The  intrusion  of  government  into  this  domain  [news  gathering]  is  sympto- 
matic of  the  di.sease  of  our  society.  As  the  years  pass  the  power  of  government 
becomes  moi-e  and  more  pervasive.  It  is  a  power  to  suffocate  both  people  and 
causes.  Those  in  power,  whatever  their  politics,  want  only  to  perpetuate  it.  Now 
that  the  fences  of  the  law  are  broken  down,  the  people  are  the  victims.  The  First 
Amendment,  as  I  read  it,  was  designed  precisely  to  prevent  that  tragedy." 

For  this  reason  I  hold  that  the  First  Anjendment  must  be  reaffirmed,  by  the 
Congress  and  by  the  media,  through  whatever  practical  means  possible.  An 
absolute  shield  law  is  one  such  means. 

The  harassment  of  reporters  through  .subpoenas  to  grand  juries  by  the  De- 
partment of  Justice  is  not  an  isolated  phenomenon.  It  is  part  of  a  relentless 
■campaign  by  the  national  administration  to  create  as  monolithic  a  media  as 
possible,  attuned  to  the  needs  and  the  desires  of  the  administration.  It  began 
with  the  assaults  by  Vice  President  Agnew  against  both  press  and  bx'oadcast 
news  in  November  1069,  and  continued  with  a  steady  campaign  to  cast  doubt  on 
the  credibility  of  the  Washington  press  corps,  the  major  television  networks, 
and  newspapers  questioning  the  continuins  war  in  Southeast  Asia. 

It  continued  with  the  attempt  to  impose  prior  restraint  on  the  New  York 
Titnes  and  the  Washinffton  Po.st  in  the  Pentagon  Papers  case ;  the  near  disap- 
pearance of  the  presidential  press  conference;  the  process  of  emasculating  the 
public  television  service  to  convert  it  into  a  federal  network,  and  finally  the 
proposed  legislation  by  Clay  T.  Whitehead,  director  of  the  Office  of  Telecom- 
munications Policy,  to  create  divisions  between  the  national  television  networks 
and  their  affiliates. 

When  he  was  asked,  in  an  interview  with  the  editors  of  the  Neio  York  Times, 
whether  1984  was  the  year  he  was  "shooting  for"  with  his  blueprint  for  the 
broadcast  media,  Mr.  Whitehead  replied  :  "It's  a  good  year  to  keep  in  mind." 

With  this  Orwellian  caution  in  mind,  it  is  not  fanciful  to  .suggest  that  if  the 
media  task  forces  of  the  Nixon  administration  are  permitted  to  pursue  their 
communications  policy  goal  without  major  resistance,  three  years  hence  the 
bicentenary  of  this  nation  may  be  celebrated  in  the  Spirit  of  '84  rather  than 
the  Spirit  of  'Tfi'. 

And  while  the  communications  media  has  an  enormous  responsibility  to 
reassume  with  vigor  its  traditional  adversary  stance  toward  government,  so  too 
the  Congress  must  understand  and  endorse  the  wisdom  of  such  a  stance. 
Without  a  vigorous,  independent  media,  the  work  of  the  Congress  will  go  un- 
reported and  unsupported,  and  the  erosion  of  the  system  of  checks  and  balances 
so  vital  to  the  American  democracy  will  continue  until  the  democratic  process 
lies  completely  fallow. 

These  are  not  rlietorical  statements.  I  have  spent  35  yf'ars  as  a  journalist, 
historian  and  analyst  of  the  media,  and  teacher  of  journalism  documenting  this 
erosion  in  the  communications  industry,  in  numerous  articles  and  in  two  books 
in  particular:  The  Pref^s  and  the  Cold  War  (1070)  and  Deadline  for  the  Media: 
Today's  Challenries  to  Press,  TV  and  Radio  n073),  both  published  by  the  Bobbs- 
Merrill  Company.  My  purpose  in  the  latest  book  was  to  present  as  fairly  yet  as 
urgently  as  I  could  the  condition  of  the  media  and  its  relation.ship  to  government. 

In  the  course  of  my  career,  certain  personal  experienr-As  may  bf»  useful  f;o  the 
work  of  this  committee,  because  these  experiences,  especially  as  a  dissenting 
journalist,  were  perhaps  portents  of  things  to  come.  In  that  context,  it  may  be 
relevant  to  note  that  of  my  three  appearances  before  Congressional  committees, 
this  is  the  first  friendly  one.  The  others,  in  response  to  subpoenas  were  hostile  in 
thp  extreme.  ■ 

The  finst  wa.s  before  the  Permanent  Senate  Subcommittee  on  Investigation, 
whose  chairman  was  the  late  Jo.seph  McCarthy  of  Wisconsin,  in  May  1953;  the 
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second,  was  before  the  Senate  Subcommittee  on  Internal  Security,  whose  chair- 
man still  is  James  Eastland  of  Mississippi,  in  January  1955. 

Both  hearings  concerned  the  press :  Before  the  McCarthy  committee,  the 
subject  allegedly  was  government  financing  of  the  press  operation  in  Americait 
Occupied  Zone  of  Germany,  where  I  served  at  the  end  of  World  War  II  as  a 
press  control  officer,  helping  to  reestablish  a  democratic  press  in  Germany. 

At  that  time  i  was  the  executive  editor  of  the  Nalioiuil  Guardian  a  left-wing 
newsweekly.  Summoned  with  me  was  Cedric  Belfrage,  the  founding  editor  of  the 
XaiU.nal  Guardian,  an  English  ciiizeJi  who  had  also  been  involved  in  the  com- 
bined allied  operation  in  Germany.  Germany,  however,  was  abandoned  early  in 
the  questioning  for  more  immediate  subjects  such  as  the  policies  of  the  National 
Guardian,  its  hnancing,  and  the  politics  of  its  editors.  Vi'e  refused  to  answer  such 
questions. 

The  next  day,  practically  on  orders  from  Senator  McCarthy,  Mr.  Belfrage  was 
arrested  in  New  York,  by  United  States  Immigration  authorities,  and  ultimately 
deported — after  a  two-year  legal  battle  and  four  months  in  prison  without 
charge — to  his  native  England. 

In  the  course  of  the  battle,  we  sought  to  enlist  the  support  of  the  general  press 
on  the  ground  that  the  harassment  of  Belfrage  and  the  National  Guardian  was  a 
clear-cut  freedom-of-the-press  issue.  Almost  no  assistance  was  forthcoming : 
there  was  a  Vvali  of  silence  in  the  press  and  in  the  broadcast  media.  The  general 
attitude  of  the  press  was  that  the  First  Amendment  was  divisible :  since  the 
National  Guardian  and  its  editors  had  placed  themselves  outside  the  umbrella 
of  Cold  War  policy,  they  had  to  walk  in  the  rain. 

At  the  second  hearing  in  1956,  I  was  summoned  along  with  another  colleague 
from  the  National  Guardian,  its  general  manager,  the  late  John  T.  McManus.  I 
had  succeeded  Belfrage  as  editor.  This  hearing,  ostensibly — and  unconstitution- 
ally— ^was  called  to  investigate  the  alleged  incursion  of  communism  in  the  com- 
munications media.  But  it  was  obviously  aimed  directly  at  the  New  York  Times, 
which  had  displeased  Senator  Eastland  with  its  vigorous  support  of  civil  liberties 
decisions  by  the  Supreme  Court. 

The  vast  majority  of  witnesses  were  present  and  former  staff  members  of  the 
New  York  Times.  Mr.  McManus  and  I  fell  into  the  latter  category. 

Once  again,  we  refused  to  answer  questions  about  our  newsweekly  and  our 
political  affiliations.  This  time  around,  however,  the  National  Guardian  was  not 
the  maiu  target.  The  target  was  the  Times. 

The  Times  understood  the  nature  of  the  attack  and  responded  with  vigorous 
editorials  in  defense  of  the  First  Amendment  and  against  any  government  attempt 
at  intimidation.  But,  within  its  own  enterprise,  it  failed  to  live  up  to  its  own 
editorial  endorsement  of  the  Constitution :  it  fired  two  editorial  employees  for 
invoking  their  Fifth  Amendment  protection,  and  forced  a  third  to  resign.  It  con- 
tinued the  employment — often  in  inferior  positions — of  staff  members  who  invoked 
the  First  Amendment.  The  contempt  convictions  of  these  employees  were  later 
vacated  by  the  Supreme  Court  under  Chief  Justice  Warren. 

This  capsulized  history  is  not  inserted  here  in  capricious  fashion.  It  has  a  pur- 
pose. If  the  Netv  York  Times  and  other  newspapers  had  risen  in  defense  of  the  dis- 
senters witnin  the  industry  at  a  dark  period  of  our  history  ;  if  they  had  under- 
stood the  purpose  of  the  First  Amendment  as  applying  to  all  newspapers  and  jour- 
nalists, whatever  their  point  of  view  ;  if  they  had  absorbed  the  lesson  of  the  indi- 
visibility of  the  Bill  of  Rights  as  a  whole — if  these  things  had  happened,  the  suc- 
ceeding national  administrations  would  have  been  perhaps  less  ardent  in  their 
attempts  to  manage  the  news,  and  the  current  administration  less  inclined  to 
attempt  to  stagc-manaye  the  news. 

The  nation  is  no  longer  forced  to  suffer  the  circuses  of  Congressional  inquisi- 
tions. But  the  goals  of  such  inquisitions  have  not  been  abandoned.  They  have 
rather  been  transferred  to  the  Executive  branch  where  they  are  pursued  assidu- 
ously by  appointed  personnel  who  remain  often  out  of  the  reach  of  legitimate 
Congressional  inquiry,  and  shielded  from  the  spotlight  of  public  opinion  by  arro- 
gant withdrawal  or  orders  of  the  Chief  Executive.  When  the  communications 
media  seeks  information  in  these  areas,  it  runs  head-on  into  administration  secu- 
rity forces  for  whom  the  First  Amendment  is  simply  a  piece  of  18th  century  parch- 
ment that  has  already  crumbled  into  meaningless. 

The  point  I  seek  to  make  here  is  that  a  free  press  in  the  public  interest  has  been 
placed  in  grave  danger  by  a  combination  of  governmental  interference  and  manip- 
ulation, and  a  failure  of  responsibility  by  the  managers  of  the  communications 
media — newspapers  and  networks  both. 
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To  oppose  the  encroachment  by  the  Executive  branch  and  its  increasingly  com- 
plaint arm  in  the  Judiciary,  two  steps  are  necessary  : 

First,  a  united  effort  by  the  communications  industry  as  a  whole  to  place  public 
service  before  profits  and  to  declare  a  halt  to  any  further  encroachment ;  in  the 
process  the  fullest  cooperation  between  managements  and  staffs  is  necessary, 
with  a  joint  and  shared  responsibility  in  the  resistance  and  in  the  consequences, 
if  any. 

Second,  a  careful  reassessment  by  the  Congress  of  its  role  in  the  governmental 
apparatus  in  a  time  of  Executive  arrogance,  and  of  its  stake  in  the  restoration  of 
the  principles  of  the  First  Amendment  and  the  entire  Bill  of  Rights. 

An  absolute  shield  law,  preferably  with  a  clear  test  of  its  constitutionality, 
can  be  the  place  to  start.  It  should  be  declared  unconstitutional  only  if  the  Court 
rules  that  the  First  Amendment  has  priority.  In  that  case,  the  First  Amendment 
would  remain  inviolate  as  the  law  of  the  land.  That  is  precisely  what  James 
Madison  meant  when  he  wrote  in  1822  : 

"A  popular  Government  without  popular  information,  or  the  means  of  acquir- 
ing it,  is  but  a  prologue  to  a  Farce  or  a  Tragedy ;  or  perhaps  both.  Knowledge 
will  forever  govern  ignorance ;  And  a  People  who  mean  to  be  their  own  Gover- 
nors, must  arm  themselves  with  the  power  which  knowledge  gives." 

James  Aronson  is  the  editor  of  Rights  magazine,  a  publication  of  the  Na- 
tional Emergency  Civil  Liberties  Committee.  An  adjunct  professor  of  Journal- 
ism at  New  York  University,  he  is  the  author  of  The  Press  and  the  Cold  War 
(1970)  and  Deadline  for  the  Media  (1973),  both  publishetl  by  Bobbs-Merrill.  A 
founder  and  former  editor  of  the  weekly  National  Guardian,  he  is  also  a  former 
member  of  the  editorial  staff  of  the  New  York  Times,  the  New  York  Post,  and 
the  Boston  Evening  Transcript.  Since  leaving  the  National  Guardian  in  1967,  he 
bas  contributed  a  regular  column  on  the  media  to  the  Antioch  Review  and  has 
written  for  many  publications,  including  professional  .iournalism  reviews.  He 
is  a  graduate  of  Harvard  College  and  the  Columbia  University  Graduate  School 
of  Journalism. 

Mr.  Aronson.  Before  starting,  I  would  like  to  express  my  apprecia- 
tion to  you,  Mr.  Kastenmeier.  It  is  not  frequent  that  a  person  of  my 
political  persuasion  receives  such  a  cordial  invitation  to  appear  as  a 
witness  before  a  congressional  committee. 

As  I  said  in  my  longer  statement,  my  last  two  appearances  were 
quite  hostile  and  under  some  duress.  It  is  very  nice  to  be  here  unbur- 
dened by  oath  or  attorneys  and  testifying  as  freely  and  as  completely 
as  I  have  been  invited  to  do. 

I  would  like  to  say  that  I  am  testifying  here  today  as  a  proponent 
of  an  absolute  shield  law  for  journalists.  My  endorsement  of  such  leg- 
islation stems  from  an  absolute  faith  in  the  validity  of  the  first  amend- 
ment, and  its  wisdom. 

Wliile  I  am  generally  opposed  to  legislation  in  the  area  of  the  free- 
dom of  the  press,  I  see  no  contradiction  in  the  position  I  am  assuming 
here. 

I  believe  that  the  passage  of  an  absolute  law  would  be  a  clear  state- 
ment from  the  Congress — in  effect,  a  resolution  by  the  Congress — en- 
dorsing the  bedrock  protections  and  privileges  of  the  first  amendment 
for  journalists. 

Without  doubt  there  would  be  a  constitutional  test  in  the  courts.  In 
that  event,  the  Congress  will  he,  on  record  as  saying  to  the  executive 
branch,  and  to  the  judiciary :  Leave  the  Bill  of  Eights  alone.  Adminis- 
ter it  and  interpret  it  in  accordance  with  the  spirit  in  which  it  was 
adopte^d. 

I  envision  such  legislation  as  having  an  immediate  threefold  pur- 
pose, in  addition  to  its  long-range  endorsement  of  the  first  amendment : 

First,  as  the  beginning  of  a  reaffirmation  of  the  legislative  preroga- 
tive in  consonance  with  the  Constitution. 
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Second,  as  an  educational  medium  for  the  public,  which,  because 
of  the  administration's  rhetorical  smokescreen,  has  an  imperfect  under- 
standing of  the  basic  free  press  issues  here  involved. 

I  think  that  goes  to  the  question  Mr.  Drinan  asked  this  morning, 
as  t^  why  the  public  has  such  distrust  of  the  media.  I  would  be  glad 
to  elaborate  on  that. 

The  third  purpose  would  be  to  instill  some  much  needed  courage  in 
the  managers  of  the  media.  Their  generally  uncritical  acquiescence  to 
administration  policy,  I  believe,  has  been  to  a  large  extent  responsible 
for  the  problems  they  face  today. 

A  free  press,  I  think,  has  been  placed  in  grave  danger  by  a  combina- 
tion of  Government  interference  and  manipulation  and  a  failure  of 
responsibility  by  the  managers  of  the  communications  media — and, 
unfortunately,  by  some  troglodyte  members  of  the  working  press,  too. 
The  first  line  of  resistance  to  further  Government  harassment,  I 
believe,  is  within  the  media  itself,  a  common  front  of  managers  and 
working  staffs  both,  sharing  the  responsibilities  and  consequences  of 
such  resistance. 

With  tlie  collaboration  of  the  Congress,  this  common  front  can  suc- 
ceed in  restoring  the  principles  of  the  first  amendment,  in  practice  as 
well  as  in  theory. 

An  absolute  shield  law,  preferably  with  a  clear  test  of  its  constitu- 
tionality, can  be  the  place  to  start.  It  seems  to  me  that  such  a  law  could 
be  declared  unconstitutional  only  if  the  courts  decree  that  the  first 
amendment  has  priority.  In  that  event,  the  first  amendment  would 
stand  inviolate  as  the  law  of  the  land. 

Now,  I  come  to  these  positions  as  a  result  of  35  years  as  a  working 
journalist  on  our  four  major  newspapers,  the  founder  and  editor  of  a 
radical  news  weekly,  an  analyst  of  the  media,  and  author  of  books  about 
the  newspaper  and  broadcast  industries,  as  a  teacher  of  journalism, 
and  as  the  editor  of  the  civil  liberties  publication. 

Having  said  this,  I  would  be  pleased  to  elaborate  on  this  brief  pres- 
entation in  response  to  questions  by  any  member  of  this  subcommittee. 
Mr.  Kastenmeier.  Thank  you,  Mr.  Aronson. 

In  your  statement  you  say  if  an  aboslute  law  must  undergo  a  con- 
stitutional test,  so  be  it.  What  sort  of  constitutional  test  do  you 
envisage  ? 

Mr,  Aronson.  I  would  say  that  sooner  or  later,  if  you  had  another 
CaldweM  case  or  something  similar,  and  there  were  an  absolute  law  in 
effect,  nonetheless  the  Government,  the  administration,  the  Attorney 
General  would,  I  believe,  force  it  to  a  test  to  the  Supreme  Court.  In 
that  event,  I  think  there  would  be  a  showdown  fight.  Thus,  as  I  said 
before,  I  have  very  mixed  feelings  about  congressional  legislation  in 
the  area  of  the  press,  the  media,  and  feel  that  such  legislative  effort 
must  be  made  really  as  a  public  demonstration — both  as  a  reaffirma- 
tion by  the  Congress  and  as  an  education  of  the  public.  It  may  sound 
as  though  one  is  going  through  the  motions,  but  I  don't  believe  that 
to  be  the  case. 

You  see,  while  Clark  Mollenhoff  this  morning  talked  of  leaving  the 
status  quo  as  is,  in  effect  I  am  saying  I  want  status  quo  ante.  I  think 
status  quo  is  not  good  enough.  While  the  first  amendment  stands,  in 
theory,  I  think,  in  practice,  it  has  been  violated  by  the  Government; 
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and,  unfortunately,  the  managers  of  the  media  have  not  to  a  sufficient 
degree  lived  up  to  the  responsibilities  of  the  first  amendment. 

Mr.  Kastenmeier.  Consider  a  sense  of  the  Congress  resolution  to 
the  effect  that  the  first  amendment  includes  the  concept  of  privilege 
against  the  compulsory  disclosure  by  newsmen.  Wouldn't  this  work? 
Might  this  not  work  as  well  as  writing  absolute  privilege  legislation? 

Mr.  Aeonson.  I  don't  think  it  would,  in  this  sense :  The  Congress  can 
pass  such  a  resolution  and  it  will  be  duly  reported,  but  there  it  will  lie. 
Wliat  I  am  suggesting,  in  effect,  is  almost  a  public  campaign  based  on 
the  passage  of  a  law  by  the  Congress  which  would  involve  a  great 
public  debate. 

I  don't  think  that  a  simple  resolution  would  have  that  effect. 

Mr.  Kastenmeier.  Many  have  come  before  the  committee  recently, 
as  journalists  principally,  and  asked  for  an  absolute  privilege.  It 
isn't  quite  clear  to  me  whether  they  want  an  absolute  privilege  sym- 
bolically so  that  even  if  it  could  be  demonstrated  that  a  privilege 
qualified  in  certain  limited  particulars  would  reasonably  preserve  for 
all  practical  purposes,  the  v/orkins:  privilege,  tliev  would  still  oppose. 
So  what  I  am  saying  in  your  case  is,  do  you  see  the  aljsolute  privilege 
as  S3'mbolic  or  you  really  fear  very  limited  qualifications  as  being 
something  you  could  not  live  with  ? 

In  other  words,  how  do  you  characterize  your  own  adherence  to  an 
absolute  privilege  as  opposed  to  one  very  slightly  qualified? 

Mr.  Aronson.  Yes,  it  is  a  good  question.  It  is  complicated,  I  know, 
and  your  phrasing  of  it  indicated  your  own  thought  processes  going. 
But  I  do  see  it  both  in  a  symbolic  sense,  that  is,  as  a  reaffirmation  of 
the  first  amendment,  and  as  a  practical  thing  and  not  so  much  in  the 
area  of  the  general  media.  My  own  experiences  have  been  rather  bit- 
ter, in  some  respects,  and  I  think  it  is  terribly  important  in  the  area 
of  the  dissenting  publications  of  this  country. 

As  I  said  in  my  longer  statement,  I  had  two  previous  appearances 
before  congressional  committees  and  I  think  both  were  really  frivolous 
subpenas,  but  terribly  serious,  and  with  very  bad  consequences  for 
my  colleague,  Cedric  Belfrage,  who  was  deported  as  a  result  of  one  of 
these  hearings.  He  is  an  English  citizen. 

I  do  feel  it  goes  beyond  the  realm  of  s3mibolism  into  the  area  of  con- 
crete reaffirmation,  and  I  think  it  is  terribly  important. 

Mr.  Kastenmeier.  In  terms  of  your  own  experience  and  that  of 
dissenters  in  the  press,  do  you  think  there  has  been  a  failure  by  estab- 
lished newspapers  to  act  in  defense  of  journalist  dissenters  in  the 
past  which  has  perhaps  given  rise  to  Go^'ernment  attempts  to  de- 
moralize the  press  ? 

Do  you  thmk  there  has  been  a  failing  generally  on  the  part  of  the 
press  to  perceive  early  fights  where  fights  should  have  been  made  and 
perhaps  where  not. 

]\Ir.  Aronson.  Yes,  I  do.  I  feel  very  strongl}'^  about  that,  particularly 
because  of  my  own  experiences.  I  was  in  something  of  an  u.nusual  sit- 
uation in  the  sense  that  I  started  my  career  as  a  journalist  in  what  has 
come  to  be  known  as  the  establishment  media,  and  all  decisions  I  made 
subsequently  about  mv  career  were  entirely  voluntary.  When  I  re- 
signed from  the  New  York  Times  in  1948  to  help  found  the  National 


375 

Guardian  I  was  under  no  pressure  to  do  so  and  I  could  have  en- 
visaged a  lifelong  career  witli  the  Times. 

I  made  no  sacrifices.  I  never  considered  it  a  sacrifice;  it  was  a  point 
of  principle.  I  did  what  I  wanted  to  do.  But  having  done  that,  when 
we  got  into  trouble,  I  did  go  back  to  my  former  colleagues,  both  at 
the  Times  and  the  Xew  York  Post,  and  I  found  that  there  was  not 
a  great  i*eceptiveness  to  the  situation  of  a  dissenting  newspaper  which 
general!}'  opposed  administration  policy. 

I  might  add  tliat  we  opposed  the  foreign  policy  of  both  Democratic 
and  Republican  administrations — that  is,  the  whole  cold  war  policy. 

At  that  time  I  believe  the  Times  and  other  newspapers  were  very 
much  in  accord  with  administration  policy,  particularly  in  the  for- 
eign field,  and  I  suppose  there  was  a  certain  distaste  for  defending 
people  who  were  so  critical  of  administration  policy  at  that  point. 

But  I  think  here  precisely  is  the  grave  danger,  and  here  precisely  is 
where  tlie  first  amendment  must  come  into  play.  You  might  say,  "The 
least  of  these,  my  brother.""  I  think  that  if  the  first  amendment  means 
anything,  it  means  the  defense  of  anybody  who  is  publishing  a  news- 
paper or  using  tlie  broadcast  news  media  today. 

Tlie  situation  has  changed  to  a  good  degree  but  the  precedents  were 
set  quite  firmly  during  the  1950"s. 

]SIr.  Kastenmeier.  Yes,  among  the  newsmen  plus  those  who  are 
publishers  that  you  represent,  a  higher  level  in  journalism  than 
newsmen  as  fai-  as  responsibility  and  ownership  of  publications,  there 
lias  Ix^en  almost  miiversal  acceptance  of  the  fact  that  the  lowest  pam- 
pldeteer  lias  to  be  pi'otected.  Assuming  that  is  generally  accepted  today, 
although  ]Mr.  Mollenhotf  did  make  the  following  statement  and  I  did 
not  have  time  really  to  elicit  from  him  greater  particularization,  I 
quote  him  now : 

It  covers  only  nevvsmen  entitled  to  protect  their  confidential  sources  and  elimi- 
nates the  possibility  of  its  use  by  extremist  groups  or  gangsters  as  a  cover 
for  illegal  operations. 

I  did  ask  about  gangsters.  What  he  means  by  "extremist"  groups 
is  a  good  question  and  how  does  that  differ  from  dissenting  pamphle- 
teers in  liis  mind,  it  may  be  a  subjective  one  but  there  are  apparently 
limitations  still  in  people's  minds  as  to  what  first  amendment  freedom 
of  the  press  guarantees  mean  and  to  whom  tliey  are  extended. 

Mr.  Aronsox.  I  puzzled  a  bit  about  his  statement. 

Of  corirse,  it  could  be  a  question  of  semantics  whether  you  say  "ex- 
tremist groups'"  or  "dissenting  newspapers."  I  think  the  language  of 
tlie  first  amendment  is  very  clear  and  I  think  that  it  doesn't  covei'  any 
kind  of  legitimate  journalistic  enterprise. 

Now,  how  is  one  to  judge  what  is  legitimate  or  not?  I  think  we  have 
through  the  years  been  able  to  determine  the  difference  between  a 
legitimate  and  illegitimate  journalist,  or,  say,  somebody  who  is  posing 
as  a  newspaj^erman  or  broadcast  person. 

I  would,  as  a  civil  libertarian  who  holds  with  the  general  position 
of  Justice  Douglas,  and  Justice  Black  before  him,  I  take  the  very 
broad  interpretation  of  the  Constitution  in  the  area  of  civil  liberties. 
I  don't  think  that  a  double  standard  is  legitimate  or  should  be 
acceptable. 
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T\^iile  my  o\Yn  position  is  radical,  I  do  believe  in  the  right  of  reac- 
tionary people  to  have  their  say  as  well. 

May  I  come  back  to  a  point  you  made  before  ?  I  think  it  is  an  inter- 
esting comparison— the  question  whether  an  absolute  law  in  the  area 
of  reportere'  privilege  would  be  symbolic  or  whether,  in  Mr.  Mollen- 
hoff's  view,  the  first  amendment  should  stand. 

Take,  for  example,  the  1968  civil  rights  law.  One  could  say  that  the 
13th  and  14th  and  15th  amendments  to  the  Constitution  would  pre- 
clude the  necessity  for  a  civil  rights  law  in  1968 ;  yet  it  was  passed, 
and  I  think  it  was  passed  because  the  amendments  I  just  cited  were  far 
more  honored  in  the  breach  than  in  practice. 

Of  course  the  history  of  the  civil  rights  legislation  has  been  fairly 
sorry  ever  since,  going  downhill.  But  nonetheless  I  think  there  is  an 
analogy  here  with  the  passage  of  the  Civil  Eights  Act  of  1968  and 
the  possibility  of  an  absolute  shield  law,  say  in  1973.. 

Mr.  Kastenmeier.  I  am  going  to  at  this  point  yield  to  the  gentle- 
man from  Iowa,  Mr.  Mezvinsky. 

Mr.  Mezvinsky.  I  thank  you.  I  read  your  statement  and  appreciate 
the  summary.  I  want  to  discuss,  I  guess,  what  was  touched  on  regard- 
ing the  symbolism  and  whether  or  not  there  is  a  need  for  law  because 
I  am  concerned  with  what  kind  of  law  may  come  out  and  maybe  we 
are  better  off  with  no  law  than  a  law  that  could  well  be  passed  by  the 
Congress.  That  is  why  the  sentiments  of  Congress  being  expressed  sim- 
ply reaffirming  the  firet  amendment  may  be  a  realistic  pui'suit. 

You  mentioned  Justice  Black  and  he,  of  course,  said  no  law  means 
no  law.  I  think  if  you  interpret  that,  you  could  say  you  m.ay  very  well 
fight  the  battle  out  in  courts  and  reverse  the  decision,  which  was  done 
with  the  civil  rights  decision  in  1964  and  coming  out  with  the  decision, 
that  was  an  uphill  battle,  but  it  was  a  breakthrough. 

Why  shouldn't  we  do  that  with  the  Oaldivell  decision  ? 

Mr.  Aronson.  May  I  ask  you  in  turn  how  would  you  propose  doing 
that  as  a  follow  out  of  the  Caldwell  decision?  Would  you  see  it  in  the 
nature  of  legislation  ?  You  mean  to  go  back  into  the  courts  ? 

Mr.  Mezvinsky.  Yes,  you  fight  the  battle  in  the  courts.  In  other 
words,  assuming  we  are  unsatisfied  and  feel  the  decision  in  the  Crdd- 
well  case  is  very  restrictive,  then  why  don't  we  go  back  and  bring  in  a 
case,  a  different  kind  of  situation  and  fight  it  out  again  in  the  courts 
and  not  get  muddied  ud  by  having  Congress  supposedly  define  how 
free  the  free  press  actually  is  ? 

Mr.  Aronson.  I  am  not  sanguine  of  a  possible  decision  in  the  present 
Supreme  Court,  but  one  should  look  at  it  in  that  sense.  You  must 
consider  the  judiciary  as  an  entity  in  itself.  If  you  are  going  by  tradi- 
tion then  your  proposal  might  seem  perfectly  reasonable,  and  a 
legitimate  one. 

I  recall  also,  before  the  Pentagon  Papers  case  came  into  the  courts, 
I  believe  that  Justices  Black  and  Douglas  and  I  think  Breniian,  and 
maybe  Marshall,  all  felt  that  the  courts  had  no  jurisdiction  in  the 
case,  that  is,  on  the  question  of  prior  restraint. 

They  were  not  even  willing  to  accept  the  case  for  possible  review, 
or  thought  that  the  Court  should  not.  In  other  words,  they  were  per- 
fectly willing  to  leave  the  Constitution  alone.  It  didn't  work  out  that 
way,  and  you  did  have  the  test,  and  you  came  out  with  a  fairly  shaky 
result,  which,  I  am  sure,  will  go  back  into  the  courts  for  another  test. 
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It  may  well  be  that  rather  than  a  partial  shield  law,  I  would  prefer^ 
I  think,  a  resolution  by  the  Congress  and  a  new  test  in  the  courts  on 
the  Caldwell  or  a  new  '"'Caldwell  case."  I  would  prefer  that  to  a  partial 
shield  law. 

But  I  suppose,  partly  because  my  own  predilection  and  my  really 
basic  faith  in  the  peo})ie  of  this  coimtry,  1  would  really  like  to  see  a 
public  debate  opened  on  this  whole  issue.  It  would  be  a  way  of  reedu- 
cating; the  ])ublic.  In  this  connection,  I  would  like  to  go  back  to  Mr. 
Drinan's  question  of  this  morning  as  to  why  the  public  has  such  a  low 
estimate  of  the  press  in  general. 

Was  it  Mr.  Farr  who  was  speaking  at  that  time  ?  He  put  the  onus 
on  the  media  and  the  managers  of  the  media,  largely.  I  do,  too,  but 
I  think  the  Government  must  share  an  enormous  responsibility  for 
this  because  going  back  to — I  am  speaking  of  the  executive  branch — 
back  to  1969  with  the  first  of  the  Agnew  speeches,  the  Government  has 
been  launched  on  a  persistent  campaign  to  undermine  any  public 
confidence  in  the  media. 

Now,  where  I  see  the  media  at  fault  is  in  not  resisting  sufficiently 
and  in  not  making  public,  in  a  clarifying  manner,  just  what  is  behind 
the  whole  Government  effort  to  undermine  confidence  in  \}ci&^  press. 
I  think  the  administration  is  really  bent  on  creating  as  monolithic  as 
possible  a  media  in  this  country  and  that  would  be  a  disastrous 
development. 

I  feel  that  both  the  print  and  bi-oadcast  media  have  to  get  together 
on  this,  and  that  they  have  to  enlist  the  support — more  nearly  than 
they  have — of  the  working  press,  the  men  and  women  who  actually 
gather  the  news  and  re])ort  it. 

Until  such  time  as  that  happens,  I  would  suggest  that  the  publish- 
ers should  bear  the  onus  of  subpenas.  For  example,  in  the  Caldwell 
case,  if  I  had  been  the  editor  or  publisher  of  the  New  York  Times,  I 
would  have  said  to  Caldwell :  "Don"'t  go ;  do  not  answer  the  subpena. 
If  there  are  consequences,  w^e  will  assume  them." 

There  may  be  an  interesting  new  development  here  with  the  Kath- 
erine  Graham  subpena  in  the  latest  Government  move.  That  is  really 
a  piece  of  arrogance,  I  think,  on  the  part  of  the  administrEition.  Maybe 
arrogance  is  not  the  word — impertinance,  perhaps.  I  really  can't  find 
the  proper  word.  But  I  think  it  will  be  a  fascinating  development  v/ith 
Mrs.  Graham,  if  she  answers  the  subpena,  and  I  hope  very  deeply  she 
will  not  answer  the  subpena.  It  may  be  going  outside  the  law,  in  a 
sense,  but  somebody  is  goins?  to  have  to  make  a  stand  somewhere  and 
if  a  person  within  the  establishment  does  it,  that  is  all  to  the  good,  I 
think. 

Mr.  Mez\t[nsky.  I  would  say  if  you  feel  the  public  isn't  aware,  I 
would  hope  that  the  press  would  mnke  them  aware.  Would  you  agree 
that  tlie  press  has  been  defensive  on  this  issue  ? 

Mr.  Aronson.  Terribly  defensive,  terribly  insecure  and  defensive. 
I  think  it  shows  particularly  in  the  whole  debate  on  the  nuesfion  of  a 
rational  press  council,  a  proposal  devised  by  the  Twentieth  Century 
Fund,  nine  of  whose  task  force  members  were  editors  and  highly 
placed  people  in  the  communications  media. 

The  reaction  of  th^  mecba  was  likp  to  a  bee  Rtin<T-  Tho  sar>->e  thinfif 
happened  back  i^  19-^7  wlien  tlie  Hutchins  Commission  offprpr!  i<-s 
proposal  for  a  national  press  council.  I  am  not  sure  that  the  Twentieth 
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Century  Fund's  proposal  is  the  very  best  of  all  snggestions ;  hut  I 
feel  very  strongly  that  if  the  media  itself  is  not  going  to  take  a 
good  hard  look  at  itself- — and  I  am  not  in  favor  of  the  government 
doing  it — then  I  think  tliat  the  public  has  to  do  it. 

One  of  the  reasons  why  there  is  so  little  pul3lic  confidence  in  the 
media  is  that  there  has  grown  up  what  I  call  the  triangle  concept: 
the  Government  in  one  corner,  the  media  in  another,  and  the  public 
in  a  third. 

Now,  I  think  that  arrangement  violates  the  concept  of  the  first 
amendment  which  construed  the  pi-ess  as  a  watchdog  for  tlie  public 
interest.  I  would  rather  see  a  restoration  of  the  parallel  concept; 
that  is,  the  Government  on  one  side  and  the  media,  as  the  voice  of 
the  public,  taking  an  adversary  stance  vis-a-vis  Government. 

It  doesn't  mean  it  has  to  disagree  with  Government  every  step 
of  tlie  way,  but  it  means  it  has  to  be  very  watchful  and  very  critical. 
I  tliink  if  it  did  reassume  this  stance  and  took  the  public  more  into 
its  confidence,  there  would  be  a  regeneration  of  public  confidence  in 
the  media  itself. 

]Mr.  Mezvinsky.  I  yield  to  the  gentleman  from  New  York, 

Mr.  Smith.  Thank  you  for  coming,  Mr.  Aronson,  I  am  sorry  I 
missed  the  first  part  of  your  testimony. 

I  would  be  interested  in  your  suggestion  of  public  debate  on  this 
matter.  I  heard  somebody  say  yesterday  tliat  they  liad  heard  a  Dublic 
debate  on  television  the  other  night  that  I  am  sorry  I  missed;  it  was 
ap])arently  a  program  wliere  the  public  calls  in  and  asks  questions. 

My  inform.ant,  whose  name  I  will  not  divul£re 

INIr.  Aronson-  You  want  an  absolute  shield  there. 

IMr.  Smith  [continuing].  Stated  that  he  was  interested  to  find 
out  that  a  great  many  of  the  calls  that  came  in,  ostensibly  from 
the  public,  were  sort  of  against  the  shield  proposal  and  sort  of  couched 
in  tiie  terms  of  what  makes  your  newsmen  think  that  you  are  bettor 
than  the  rest  of  the  people  who  must  be  subject  to  a  subpoena  and  so 
forth. 

I  think  your  suggestion  of  a  public  debate  is  a  good  one.  T  would  be 
interested  to  see  how  the  general  population  might  choose  sides  if  they 
are  going  to  choose  up  sides. 

T  guess  I  don't  have  any  further  questions.  Thank  you  for  coming. 

IVIr.  Kastenmeier.  In  behalf  of  the  committee,  we  would  like  to 
express  our  appi-eciation  to  you,  particularly  for  being  willing  to 
come  hack  this  afternoon, 

^Mr.  Aronson,  I  understood  your  problems  this  morning, 

]Mr.  Kastenmeier.  We  appreciate  your  sharing  your  opinions  and 
views  with  us.  You  have  been  very  helpful. 

That  concludes  the  hearing  today  and  the  subcommittee  will  meet 
in  room  2141  of  the  Eayburn  building  on  Monday,  March  12.  at  10 
o'clock  at  which  time  we  will  hear  from  Members  of  the  House  who 
desire  to  testify  on  this  subject. 

Until  that  time,  the  subcommittee  stands  adjourned, 

[Whereupon,  at  2  :40  p.m.,  the  subcommittee  recessed,  to  reconvene 
at  io  a.m.,  Monday,  March  12, 1973.] 
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MONDAY,   nVEARCH   12,    1973 

House  of  Represextatr'es, 
Subcommittee  'No.  3  of  the 
Committee  ox  the  Judiciary, 

Washington,  B.C. 

The  subcommittee  met  at  10  a.m.,  pursuant  to  call,  in  room  2141, 
Rayburn  House  Office  Building.  Hon.  Robert  W.  Kastenmeier  (chair- 
man of  the  subcommittee)    presiding. 

Present:  Representatives  Kastenmeier,  Danielson,  Owens,  Mezvin- 
sky,  Smith,  and  Cohen. 

Staff  members  present:  Herbert  Fuchs,  counsel,  and  Thomas  E. 
jMooney,  associate  counsel. 

Mr.  Ivastexmeier.  The  hearing  will  come  to  order. 

This  morning  the  subcommittee  will  hear  the  views  of  a  number  of 
ISIembers  of  the  House  on  newsmen's  privilege  legislation  that  is 
pending  before  the  subcommittee  and  before  the  Constitutional  Rights 
Subcommittee  of  the  other  body. 

Our  first  witness,  from  Pennsylvania,  was  until  recently  a  member 
of  this  subcommittee  and  of  the  committee.  Mr.  Coughlin  has  intro- 
duced H.R.  3369  containing  an  absolute  privilege  which  would  be 
effective  in  all  Federal  Government  bodies  except  the  Federal  courts 
where  a  qualified  privilege  would  be  available  but  could  be  overcome 
in  certain  cases. 

Of  course,  our  colleague  is  most  welcome  this  morning.  We  are  glad 
to  have  you  back,  even  now  briefly.  We  liave  3'our  statement.  You  may 
proceed. 

TESTIMONY  OF  HON.  LAWRENCE  COUGHLIN,  A  U.S.  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  PENNSYLVANIA 

]Mr.  CouGHLix.  Thank  you,  Mr.  Chairman. 

With  me  is  Eileen  Smith,  my  research  assistant. 

I  do  appreciate  the  opportunity  to  appear  before  you  today  on 
behalf  of  H.R.  3369,  the  Xews  jNIedia  Source  Protection  Act.  which  I 
have  introduced  in  the  House,  along  with  13  of  my  colleagues.  As 
many  of  you  know,  this  is  a  companion  bill  to  S.  318  which  has  been 
introduced  in  the  Senate  by  Mr.  Weicker  of  Connecticut. 

I  have  already  distributed  to  the  members  of  the  subcommittee  a 
complete  text  of  my  testimony.  I  would  ask  permission  that  that 
appear  in  the  record. 

;^Ir.  Ivastexinieier.  Without  objection,  your  statement  will  be  re- 
ceived and  made  a  part  of  the  record. 

Mr.  CouGHLix.  With  your  permission,  I  would  like  to  summarize 
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briefly  the  testimony  to  conserve  the  time  of  the  subcommittee  which 
1  know  lias  been  very  busy.  I  do  commend  tlie  subcommitte«  for  the 
time  it  has  given  this  question. 

The  legislation  which  I  have  sponsored  and  whicli  is  before  you  was 
really  prompted  by  three  things:  First,  of  course,  was  the  series  of 
Supreme  Court  decisions  that  have  indicated  and  specifically  invited 
Congress  to  legislate  in  this  field.  The  decisions  themselves  have  left 
the  field  clouded  and  the  decisions  themselves  have  specificallj^  asked 
that  Congi-ess  legislate  in  this  field  and  provide  the  appropriate 
guidelines. 

The  other  thing  is  my  experience  on  this  subcommittee  last  year 
led  me  to  believe  that  this  is  indeed  a  very  complex  legal  problem  that 
demanded  a  very  carefully  well  thought  out  and  well  defined  approacli. 

The  News  Media  Source  Protection  Act,  I  feel,  would  effectively 
permit  the  flow  of  information  from  individuals  through  the  media  to 
the  public  with  reasonable  freedom  from  Go^.-ernment  intrusion,  while 
at  the  same  time  preserving  the  integrity  of  the  judicial  process. 

Thus,  it  carefully  balances  two  fundamental  rights — the  individual 
right  to  witnesses  in  courts  of  law  when  accused,  as  set  forth  in  the 
sixth  amendment,  and  the  public  right  to  the  access  to  news,  as  em- 
bodied in  the  first  amendment  intent  of  press  freedom,. 

The  most  important  aspect  of  the  bill  is  that  it  provides  for  two 
distinct  levels  of  protection  of  newsmen.  Absolute  testimonial  protec- 
tion is  guaranteed  everywhere  except  in  court,  and  even  then,  certain 
explicit  criteria  must  be  met  before  a  newsman  could  be  forced  to  dis- 
close his  sources. 

By  providing  this  absolute  protection  before  Federal  grand  juries, 
agencies,  departments,  commissions,  and  both  Houses  of  Congress  and 
their  committees,  this  measure  would  prevent  so-called  fishing  expedi- 
tions. No  longer  would  the  press  be  confronted  with  the  threat  of  serv- 
ing as  an  investigative  arm  of  the  Government. 

Tliis  two-tiered  appi-oach.  I  think,  is  the  most  novel  aspect  of  this 
bill  because  it  does  provide  the  kind  of  protection  that  newsmen  would 
want  in  practically  all  of  the  cases  that  have  been  decided  by  fhe 
courts  and  would  have  fallen  into  the  absolute  protection  portion  of 
this  bill.  In  fact,  I  am  not  aware  of  one  single  case  that  has  been  de- 
cided by  the  courts  in  which  a  newsman  has  been  compelled  to  reveal 
his  sources  that  would  not  be  protected  absolutely  by  the  terms  of  the 
bill  before  you. 

The  absolute  privilege  would  apply  everywhere,  as  I  said,  except  in 
a  court  trial  at  the  Federal  level  and  only  when  precise  standards  to 
compel  testimony  had  been  satisfied.  A  person  seeking  disclosure  must 
file  a  detailed  application  with  a  U.S.  District  Court.  From  the  in- 
formation contained  in  this  application,  plus  testimony,  the  judge 
must  determine  that  there  is  clear  and  convincing  evidence  that  the 
following  criteria  have  been  met:  (1)  there  is  independent  evidence 
that  the  source  to  be  disclosed  is  of  substantial  and  direct  relevance  to 
a  central  issue  of  the  action,  and  is  essential  to  its  fair  determination. 

(2)  the  evidence  sought  cannot  be  obtained  by  alternative  means;  and 

(3)  the  trial  in  question  is  for  one  of  the  following  specific  crimes: 
murder,  forcible  rape,  aggravated  assault,  kidnapping,  hijacking,  or. 
in  a  proven  breach  of  national  security,  where  there  is  a  central  issue 


as  to  a  breach  of  classified  national  security  documents  or  a  breach  of 
a  court  Older  made  pursuant  to  a  national  security  statute. 

A  judge  making  such  a  determination  would  do  so  in  chambers — 
away  from  the  person  seeking  disclosure — with  a  presumption  in  fa- 
vor of  the  newsman.  By  providing  for  decisionmaking  in  camera,  the 
possibility  would  be  avoided  that  the  source  could  be  unintentionally 
disclosed  during  testimony. 

Another  important  aspect  of  this  legislation  is  that  it  provides  for 
immediate  appeal  from  an  interlocutory  order  granting  an  application 
for  disclosure  of  a  news  media  source  or  information.  This  would  avoid 
clapping  newsmen  into  jail  while  they  are  appealing  decisions. 

Immunity  from  disclosure  has  been  designed  to  apply  to  the  "bona 
fide  newsman."  This  would  pertain  to  any  person  who  regularly  earns 
his  income,  or  is  regularly  engaged  as  a  principal  vocation,  in  news 
activities. 

Testimony  as  to  sources  would  include  the  identity  of  a  source,  as 
well  as  content,  if  it  would  directly  or  indirectly  identify  the  source, 
was  not  published  by  agreement  or  understanding  with  the  source,  or 
was  not  published  in  reasonable  belief  that  it  would  affect  the  source. 
Xews  media  sources  to  be  protected  include  written,  oral,  and  pic- 
torial information  or  communication,  as  well  as  written  notes,  tapes, 
outtakes,  and  news  film. 

The  bill  specifically  provides  that  news  sources  cannot  be  revealed  in 
cases  involving  abuse  of  power  by  public  officials.  Research  has  shown 
that  confidential  sources,  through  the  vehicle  of  the  press,  have  served 
as  the  most  effective  means  of  disclosure  of  major  scandals  in  public 
office  over  the  past  20  years. 

To  undermine  the  important  investigatory  function  of  the  news 
media  by  prohibiting  absolute  protection  in  monitoring  the  activities 
of  Govennnent  officials  would  indeed  impair,  in  a  very  serious  way,  the 
public's  search  for  ti-uth.  In  effect,  it  would  reduce  the  function  of  the 
news  media  to  accepting  at  face  value  press  releases  which  the  various 
departments  of  Government  issue. 

In  preparing  the  News  Media  Source  Protection  Act  particular  con- 
sideration was  given  to  three  of  the  major  questions  which  this  sub- 
committee raised  last  year  in  its  deliberations  over  source  protection 
legislation. 

First,  should  the  legislation  be  limited  to  Federal  agencies  or  can  it 
constitutionally  be  applied  to  State  agencies  as  well  i 
Second,  to  whom  should  the  protection  apply  ? 

Third,  to  what  extent  should  evidence  tha^t  a  crime  has  been  com- 
mitted— or  has  not  been  committed — be  withheld  ? 

With  regard  to  the  first  area  of  consideration  I  have  cited,  I  feel  that 
shield  legislation  enacted  by  the  Congress  should  be  applicable  at  the 
Federal  level  only,  as  provided  in  H.R.  3369.  Although  it  has  been 
argued  that  there  is  a  constitutional  basis  for  enacting  legislation 
which  would  apply  not  only  to  Federal,  but  to  State  administrative, 
legislative,  and  judicial  bodies  as  well,  this  basis  appears,  at  best,  tenu- 
ous. Justice  White,  in  writing  the  majority  opinion  in  the  Branzhurg 
case,  alluded  to  the  merits  of  leaving  State  legislatures  free,  within 
first  amendment  limits,  to  fashion  their  own  standards  as  thev  deem 
necessary.  But  even  if  the  constitutionality  of  such  legislation  were  not 
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in  question,  such  action  by  the  Congress  would  be  a  serious  encroach- 
ment on  the  competence  of  State  legislative  and  judicial  systems.  And 
worst  of  all,  it  would  set  a  damaging  precedent,  whereby  States  might 
fear  further  incursions  by  the  Federal  Government  into  areas  now  ex- 
clusively their  own  domains. 

Each' State  is  unique  with  respect  to  its  own  particular  laws  and  its 
own  particular  relationships  between  law-enforcement  officials  and  the 
press.  In  19  of  the  States,  shield  legislation  already  has  been  enacted, 
and  several  other  States  are  contemplating  similar  protection.  Cer- 
tainly, it  would  be  unwise  for  the  Congress  to  preempt  the  States  and 
interfere  in  their  procedures.  Let  us  instead  enact  legislation  which 
would  apply  only  to  the  Federal  level,  and  let  this  law  serve  as  a  model 
upon  which  the  States  could  build  should  they  wish  to  further  extend 
a  newsman's  immunity. 

The  second  important  area  of  deliberation — determining  "who"  is 
to  be  protected — constitutes  a  very  crucial  problem  of  definition.  In- 
deed, the  term  "newsman"'  may  be  used  to  apply  to  a  vast  range  of 
authors  engaged  in  the  writing  of  news  for  dissemination  to  the  public. 

Many  have  argued  that  freedom  of  the  press,  as  set  forth  in  the 
first  amendment,  is  a  right  which  extends  to  even  the  loneliest  pam- 
phleteer. They  fear  that  any  restrictions  placed  on  the  term  might  tend 
to  lead  to  some  type  of  certification  process. 

While  I  am  sure  it  can  be  argued  that  a  broad  category  of  people 
should  be  protected,  it  seemed  to  me  this  was  inviting  difficulties  in 
having  tlie  legislation  enacted.  It  seemed  to  me  that  it  should  be  one 
whose  principal  income  came  from  the  field  of  collecting  the  news  and 
that  the  information  should  be  obtained  in  the  course  of  undertaking 
that  profession. 

Finally,  the  third  area  of  controversy  which  we  encountered  last 
year:  To  what  extent  should  evidence  that  a  crime  has  been  com- 
mitted— or  has  not  been  committed — be  withheld  ? 

The  News  Media  Source  Protection  Act  provides  for  disclosure  of 
sources  only  in  specific  and  major  crimes  at  the  Federal  court  level, 
as  well  as  in  cases  where  the  defendant,  in  a  civil  action  for  defama- 
tion, asserts  a  defense  based  on  the  source  of  his  or  her  information  or 
communication.  Furthermore,  H.R.  3369  applies  only  to  information 
received  in  confidence. 

Mr.  Chairman,  it  has  been  my  intent  here  this  morning  to  acquaint 
you  and  the  members  of  this  sul3Committee  with  the  essential  elements 
of  H.R.  3369.  It  is  an  extensive  bill.  I  think  it  is  a  just  bill.  In  its 
preparation,  much  attention  w^as  given  to  answering  the  questions  of 
who  can  invoke  protection  of  news  sources,  what  ncAvs  sources  are  pro- 
tected, when  they  are  protected,  and  how  to  invoke  protection. 

The  strict  standards  set  forth  in  this  legislation  were  designed  to 
insure  predictability — standards  which  confidential  sources  could 
easily  recognize  so  that  they  would  not  be  reluctant  to  come  forth  and 
tell  their  stories  to  reporters.  By  avoiding  sweeping  generalizations, 
we  also  would  avoid  further  erosion  of  the  flow  of  information,  for  if 
ii  broad  measure  were  passed,  sources  might  very  well  remain  dormant 
while  awaiting  court  interpretation. 

I  know  that  many  supporters  of  an  absolute  measure  would  prefer 
no  bill  at  all  rather  than  a  qualified  privilege  on  the  grounds  that  such 
legislation  would  only  be  counterproductive.  Quite  to  the  contrary,  I 
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feel  that  failure  to  enact  any  legislation  would  suppress  the  interest 
of  the  public  in  the  access  to  news  to  the  interest  of  the  Government  in 
the  investigation  of  abuse.  I  do  not  mean  to  infer  that  it  is  better  to 
write  about  crime  than  to  prosecute  the  offender.  What  I  do  mean  is 
that  we  need  to  find  a  happy  median  between  these  two  opposing, 
yet  highly  interrelated  views. 

Now,  in  the  wake  of  a  new  series  of  intimidations  and  abuse  directed 
at  newsmen,  Congress  has  undertaken  its  most  extensive  hearings 
to  date  in  an  effort  to  balance  the  free  flow  of  information  and  the 
effective  administration  of  justice.  I  have  no  doubt  that  you  on  this 
subcommittee — you,  who  are  in  a  better  position  than  most  Members 
of  Congress  to  evaluate  the  host  of  considerations  inherent  in  this 
problem — will  do  so  carefully  and  will  embark  on  whatever  legisla- 
tive course  seems  most  appropriate. 

I  only  hope  that,  in  fact,  there  will  be  legislative  action.  Clearl}', 
the  spirit  of  the  first  amendment,  as  it  pei-tains  to  freedom  of  the  press, 
has  been  severely  clouded  since  the  Supreme  Court  decisions  of  last 
June.  There  are  ambiguities,  doubts,  and  fears  which  now  overshadow 
the  willingness  of  informants  to  seek  out  the  press  on  matters  of  a 
confidential  and  controversial  nature.  We  cannot  afford  to  let  imbal- 
ance in  news  reporting  bc-anie  a  permanent  feature  of  American  life. 
We  cannot  afford  disruption  in  the  tenuous  channels  of  communica- 
tion between  dissident  groups  and  the  mainstream  of  society. 

Certainly,  both  concerned  parties  in  this  case^ — -the  newsman  and 
the  pi'osecutor — have  done  their  utmost  to  present  an  urgent  and  emo- 
tional plea  for  their  cause.  We  cannot  condenni  them — each  has  his  own 
needs  and  interests  at  stake.  But  it  is  our  duty — as  legislators — to  sort 
out  the  hysteria  from  the  rational  and  arrive  at  a  reasonable  and 
responsible  course  which  would  meaningfully  and  effectively  reenforce 
the  first  amendment  intent. 

I  do  not  believe  that  the  Congress  of  the  United  States,  by  itself, 
can  preserve  or  guarantee  freedom  of  the  press.  But  I  do  believe  that 
Congress  does  have  an  important  role  in  its  legislative  capacity  to  act 
effectively.  Although  the  protection  of  newsmen's  sources  is  only  one 
facet  of  a  free  press,  responsible  legislation  enacted  b^'  the  Congress 
and  signed  by  the  President  to  protect  newsmen's  sources  would  be 
the  most  salutary  reaffirmation  of  our  concern  for  our  historic  con- 
cept of  a  press,  free  and  unfettered  in  informing  the  people. 

I  trust  that  we,  as  legislators,  will  act  sensibly  in  enacting  a  law 
which,  while  protecting  the  newsman,  will  protect  us  all. 

I  do  appreciate  again  this  oppoi'tunity  to  appear  here  and  testify  and 
thank  the  chairman  and  members  of  the  committee  very  mucli. 

Mr.  Kastexmeter.  We  thank  you  for  your  testimony.  You  are 
to  be  commended  for  attempting  to  approach  it  clifferentlv  from  some 
of  the  others,  suggesting  a  i-esolution  to  solve  the  problem. 

You  are  the  principal  author,  are  you  not.  of  H.R.  3360,  which  is 
also  cosponsored  by  a  number  of  other  Members? 

Mr.  CouGTiLix.  i  am,  together  with  Senator  Weicker's  companion 
bill  in  the  Senate. 

]\rr.  Kastexmeier.  Is  youi-  bill  supported  by  any  press  association 
or  media  group  or  bodies  of  that  sort  ?  Have  you  solicited  any  support 
for  vour  bill  other  than  amonc;  ^Members  of  Cono;res3? 


384 

Mr.  CouGHLiN.  We  don't  have  any  specific  endorsement  of  the  bill 
from  other  groups.  I  have  discussed  the  hill  with  the  Peimsylvania 
Society  of  Newspaper  Editors  and  they  appeared  receptive  to  the 
general  approach,  although  in  many  cases,  they  are  seeking  absolute 
privilege.  But  I  feel  that  they  would  probably  agree  to  this  kind  of 
two-tiered  approach. 

Mr.  Kastenmeier.  You  concluded  that  it  should  apply  to  the  fed- 
eral system  only;  is  that  correct? 

Mr."  CouGHLiN.  Our  conclusion  was  that  there  would  be  less  risk, 
l)oth  in  the  question  of  constitutionality  and  in  the  question  of  obtain- 
ing its  passage  by  the  Congress,  if  we  limited  it  to  the  federal  system. 
The  Supreme  Court  in  its  decisions  has  intimated  the  same,  that  we 
should  let  the  States  legislate  in  their  field  and  we  should  legislate  in 
our  field. 

]\Ir.  Kastexmeier.  One  of  the  problems  the  committee  has  is  that 
much  of  the  testimony  has  been  addressed  to  abuses  in  the  State  sys- 
tems ratlier  tlian  federal  system  and  tliere  has  been  some  specific  expert 
testimony  suggesting  that  the  Federal  problem  is  not  very  grave.  Most 
of  the  cases  iiivolving  the  incarceration  of  newsmen  and  the  threat  to 
them  is  at  other  than  the  Federal  level. 

So,  we  have  the  problem,  if  it  doesn't  reach  the  other  jurisdictions, 
to  what  extent  is  it  going  to  really  resolve  the  problem. 

Mr.  CouGiiLiN.  Mr.  Chairman,  I  would  think  that  tlie  enactment  of 
Federal  legislation  would  be  a  catalyst  to  the  States  to  enact  similar 
legislation. 

Mr.  Kastexmeier.  Your  position  is  that  it  ought  to  serve  as  a 
model  ? 

Mr.  CouGHLix.  Yes,sir. 

Mr.  Kastexmeier.  I  yield  to  my  colleague  from  California,  Mr. 
Daniel  son. 

Mr.  Daxielsox.  I  will  simply  express  my  pleasure  at  seeing  my  col- 
league moving  up  in  the  committee  world. 

Mr.  CouGiiLix.  It  is  a  lateral  move  and  not  an  u})ward  move.  T  re- 
gret leaving  tliis  great  subcommittee  because  it  has  been  a  source  of 
great  pleasure  in  working  with  the  chairman  and  members  of  the  com- 
mittee. 

Mr.  Kastexmeier.  I  appreciate  that.  "We  will  miss  you,  but  obviously 
your  contribution  to  our  proceedings  is  going  to  continue  as  evidenced 
by  your  appearance  here  this  morning. 

I  yield  to  my  colleague  from  Maine. 

Mr.  Cohex.  Thank  you. 

As  a  freshman  I  am  under  some  misapprehenisons.  I  was  under  the 
impi-ession  that  you  were  demoted  in  going  to  the  Appropriations 
Committee. 

I  would  like  to  clear  up  a  couple  of  points.  On  one  hand,  you  suggest 
in  your  bill  that  there  is  probable  cause  to  show  the  crime  has  lx?en 
committed  and  then  this  speaks  of  clear  and  convincing  evidence. 

Could  you  clear  that  up  for  me? 

Mr.  CouGiiLix.  There  are  three  substantive  safeguards  and  two  pro- 
cedural ones  built  into  the  bill.  The  two  procedural  safeguards  would 
require  first  of  all  showing  that  there  is  in  fact  probable  cause  that  a 
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crime  has  been  committed  tind  the  testimony  that  is  sought  is  relevant 
to  the  crime. 

►Second,  there  would  have  to  be  a  procedural  safeguard  of  showing 
tliere  is  no  alternative  way  of  getting  this  particular  information. 
These  are  built  into  the  bill  on  page  11  in  section  7. 

Mr.  CoiiEX.  Another  question  I  have :  You  excluded  Federal  grand 
juries  from  divulging  the  testimony,  too;  is  that  correct? 

jNIr.  CouGHLix.  That  is  correct. 

Mr.  Cohen.  Yet  you  would  create  an  exception  of  this  for  the  com- 
mission of  certain  crimes,  kidnaping  forcible  rape,  et  cetera.  Isn't 
the  Federal  grand  jury  or  the  State  grand  jury  the  principal  means 
of  determining  whether  tliere  is  probable  cause  to  believe  the  crime  has 
been  committed  ? 

Mr.  CouGHLix.  There  would  be  absolute  privilege  before  a  Federal 
grand  jur}^  and  if  applied  to  States  before  the  State  grand  jury.  The 
grand  jury  procedure  would  have  to  be  based  upon  independent  evi- 
dence. 

Xow%  if  there  were  independent  evidence,  and  the  case  went  to  court, 
then  you  could  petition  for  the  disclosure  of  the  sources.  The  rationale 
behind  this  is  that  it  has  been  in  fact  at  the  grand  jury  level  that  the 
"fishing  expeditions'-  are  conducted.  It  is  at  that  level  that  a  newsman 
most  needs  the  protection  of  his  source. 

]Mr.  Cohen.  I  am  a  little  confused  about  the  statements  peitaining 
to  defamation  cases.  Would  you  clarify  that  for  me  ? 

IMr.  CouGHLix.  In  a  defamation  case  where  the  defendant  asserts  a 
defense  based  on  a  source,  he  would  have  to  i-eveal  that  source  since 
that  is  the  basis  of  his  defense. 

INIr.  Cohen.  Does  that  extend  to  public  officials  as  well  ? 

]Mr.  CouGHLiN.  It  would  extend  to  public  officials. 

Mr.  Cohen.  The  problem  I  have  with  respect  to  civil  actions  for 
defamation,  if  it  is  a  nonpublic  figure  as  the  plaintiff,  he  would  simply 
have  to  establish  the  falsity  of  the  charge ;  is  that  correct  ? 

IMr.  CouGHLiN.  That  is  correct. 

Mr.  Cohen.  But  if  we  are  dealing  with  the  public  officials  under 
the  New  York  Times  decision,  you  would  have  to  go  one  step  further. 
I  would  carry  the  burden  of  proof  and  have  to  show  the  newsman  had 
written  with  actual  malice. 

Xow  if  you  draw  an  exception  like  this,  then  for  all  effective  pur- 
poses I  can  never  establish  tliat  I  had  been  libeled  if  your  bill  would 
go  into  effect. 

Mr.  CouGHLiN.  If  you  as  a  public  official  were  suing  a  publication 
for  defamation,  and  the  publication  asserted  confidential  sources  as  the 
bvisis  for  their  defense,  then  they  would  have  to  reveal  that  source. 

^Ir.  Cohen.  Except  if  my  defense  were  that  I  defamed  or  libeled  a 
public  official  by  accusing  him  of.  say,  embezzling  public  funds.  Say 
I  am  accused  of  a  crime  and  I  bring  suit  to  recover  for  defamation  or 
libel.  I  prove,  one,  that  the  statement  was  false  and,  two,  that  it  was 
maliciously  published.  Assuming  I  show  it  was  false,  how  do  I  prove 
malice,  to  carry  the  burden  of  proof  to  show  I  have  been  defamed 
and  am  entitled  to  recovery  ?  How  do  I  do  that  under  your  bill  if  I 
can't  find  out  what  the  source  of  that  libel  is  ? 
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^Ir.  CouGHLix.  Yon  can  find  the  source  if  tlie  source  is  asserted  as 
a  defense. 

Mr.  CoiiEx.  That  is  all. 

]Mr.  Kastexmeier.  The  gentleman  from  Utah,  Mr.  Owens. 

]\Ir.  OwExs.  I  commend  the  gentleman  for  a  very  thoughtful  pres- 
entation on  a  very  complex  problem.  I  would  like  to  clarify  just  a 
couple  of  points  very  briefly. 

In  your  definition  of  a  newsman  you  define  it  rather  narrowly.  Your 
definition  was  based  upon  one  who  derives  his  principal  source  of 
income  from  news  reporting ;  is  that  it  ? 

Mr.  CouGHLix.  Whose  principal  occupation  or  source  of  income  is 
news  repoiting. 

]Mr.  OwExs.  The  lonely  pamphleteer  obviously  is  excluded  from 
your  bill.  "VVliat  about  the  researcher  who  is  writing  a  thesis  in  college 
or  a  free  lance  newsman  ?  Have  you  thought  through  that  ? 

Mr.  CouGHLix.  I  believe  the  researcher  would  be  excluded  under 
the  definition.  The  free  lance  person  can  be  a  bona  fide  newsman. 

Mr.  OwExs.  If  that  is  his  principal  source  of  income  ? 

Mr.  CouGHLiN.  Or  if  that  is  his  principal  vocation. 

Mr.  Owens.  Another  point  you  made  I  was  not  clear  on.  You  said 
that,  or  did  you  say,  had  this  been  the  law  we  would  have  averted  the 
problems  which  have  arisen  throughout  the  country,  the  Caldwell 
case,  the  Bridge  case,  is  that  your  view  ? 

Mr.  CouGHLiN.  I  know  of  no  case  that  has  come  up  so  far  that  would 
not  be  covered  by  absolute  privilege  in  this  bill. 

Mr.  OwExs.  In  the  Cakhcell  case  it  could  have  conceivably  ended 
up  in  court,  could  it  not  ? 

Mr.  CoTJGHLiN.  But  the  instance  that  occurred  was  before  a  grand 
jury.  That  would  be  absolutely  privileged  under  this  bill. 

Mr.  OwExs.  Thank  you. 

Mr.  Kastexmeier.  May  I  just  follow  my  colleague's  query? 

Do  I  understand  that  the  pamphleteer  would  not  be  covered  ?  Why 
would  he  not  be  covered  ?  Would  he  not  be  a  newsman  who  is  maybe 
gathering  or  interpreting  news  ? 

Mr.  CouGHLiN.  If  the  principal  source  of  his  income  or  his  principal 
vocation  were  publishing,  the  pamphleteer  and  the  pamphlet  itself 
would  be  covered,  if  the  pamphlet  either  was  published  on  a  regular 
basis,  not  less  frequently  than  once  a  week  or  had  a  paid  general  cir- 
culation, but  if  it  were  just  a  one  time  pamphlet,  just  issued  one  time, 
it  would  not.  It  has  to  be  a  regular  thing. 

Again,  Mr,  Chairman,  I  am  not  wedded  to  the  specific  language  in 
the  bill  as  much  as  I  am  interested  in  the  principles  that  I  think  the 
bill  embodies,  particularly  the  two-tiered  principle  which  I  think  has 
a  great  deal  of  validity. 

I  know  we  struggled  last  year  in  the  whole  area  of  definition.  It 
was  my  feeling  that  unless  the  definition  was  narrow  enough,  we  were 
opening  up  the  bill,  particularly  in  the  Congress  or  otherwise,  to  brond 
criticism  and  it  might  be  very,  very  difficult  to  pass  a  bill  that  was  not 
fairly  narrowly  defined. 

]Mr.  Kastexmeier.  I  take  it  it  applies  to  individuals  and  not  to  cor- 
porate entities  ? 

Mr.  CouGHEix.  This  applies  to  individuals. 
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Mr.  Kastenmeier.  I  yield  to  the  gentleman  from  Iowa,  Mr. 
Mezvinsky. 

Mr.  Mezvinsky.  I  appreciate  your  testimony.  I  might  say  that  when 
we  heard  testimony  from  members  of  the  press,  from  the  associations, 
those  who  have  been  concerned  about  the  decisions,  their  feeling  has 
been  that  the  pamphleteer  should  have  as  broad  coverage  as  possible 
because  as  we  look  back  in  history  as  to  why  the  first  amendment  came 
about,  to  a  gi^eat  extent  it  was  because  of  the  pamphleteer. 

I  gather  you  feel  it  is  better  to  limit  and  take  a  clear  position,  or  are 
you  saying — by  not  being  wedded  to  the  particular  definition — that 
you  would  agree  to  adding  the  pamphleteer  or  others  who  would  not 
come  within  a  category  of  working  on  a  regular  basis  or  on  a  particu- 
lar subscription  basis? 

Mr.  CouGHLiN.  I  am  not  wedded  to  the  exact  language  of  the  bill. 
What  I  do  think  is  fairly  vital  is  having  a  fairly  good  definition  of 
what  a  newsman  is.  If  we  get  into  the  area  of  extending  it  to  authors, 
potential  autliors,  to  people  who  are  lecturers,  to  Members  of  Con- 
gress, I  think  we  are  opening  an  area  that  may  make  it  very  difficult 
to  pass  legislation. 

By  fairly  narrowly  defining  what  a  newsman  is,  I  think  we  have 
a  better  chance  of  doing  it. 

Mr.  ]\Iezvixsky.  I  raise  the  question  of  whether  or  not  we  should 
pass  that  kind  of  legislation.  Do  you  think  -when  they  drafted  the 
first  amendment  they  wanted  to  limit  it  in  that  manner  ? 

Mr.  CouGPiLiN.  I  think  you  are  balancing  the  two  constitutional 
rights  here.  One  is  the  freedom  of  press  right,  which  the  Supreme 
Court  says  does  not  guarantee  confidentiality  of  sources,  and  the 
second  is  the  right  to  witnesses  embodied  in  the  sixth  amendment. 

Mr.  Mezvinsky.  In  view  of  the  latter  point  as  far  as  the  balancing 
factor  I  Iiave  been  trying  to  find  where  there  would  be,  as  you  point 
out  on  page  3,  adverse  effects  which  would  result  in  impediments  to 
tlie  fair  administration  of  justice,  which  is  the  so-called  balancing 
factor  as  to  why  it  does  not  become  unqualified. 

I  have  asked  those  in  law  enforcement  as  well  as  members  of  the 
]>ress  to  point  out  whether  or  not  there  would  be  an  adverse  effect  from 
liaving  an  unqualified  right.  I  am  still  looking  for  examples.  Can  you 
give  me  an  example,  where  if  we  had  an  unqualified  right  there  would 
be  an  adverse  effect  on  the  fair  administration  of  justice?  Do  you 
have  any  examples  in  your  experience  that  would  justify  that? 

Mr.  CouoiiLiN.  I  don't  have  a  specific  example,  but  I  have  a  question 
that  I  remember  posing  frequently  during  the  hearings  last  year, 
taking  the  reverse  situation,  assuming  a  person  is  on  trial  for  a 
major  crime  and  the  only  witness  that  could  exculpate  him  from  being 
convicted  of  that  crime  is  a  protected  source.  Do  we  incarcerate  a 
person  or  convict  him  under  those  circumstances  or  should  we  be  able 
to  cret  that  source  to  testify  or  get  that  information  ? 

That  is  sort  of  putting  it  in  the  reverse  of  what  you  would  normally 
consider,  looking  at  it  from  the  defense  end.  but  under  those  circum- 
stances, shouldn't  you  be  able  to  obtain  that  witness  and  obtain  that 
information  ? 

Mr.  Mezvinsky.  I  am  aware  of  that  in  theory.  I  am  looking  for  a 
specific  example  where  a  person  was  actually  thrown  in  prison  because 
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of  that.  Mr.  Farr,  who  testified  from  the  Los  AngeJes  Times,  as  an 
example,  pointed  out  that  the  district  attorney  for  whom  he  worked 
and  another  person  involved  in  law  enforcement  had  not  faced  a 
specific  example  where  that  had  an  adverse  effect. 

I  would  like  to  add  a  last  point  which  I  think  the  Committee  has 
to  o;rapple  with  and  that  is  the  question  whether  we  are  better  off 
with  no  law  than  a  qualified  law.  Almost  to  the  group  or  to  the  person, 
when  asked  the  question  from  a  press  perspective  because  the  press  is 
the  one  that  is  feeling  the  so-called  brunt  of  the  BranzhuTg^  decision, 
said  that  if  we  limit  tlie  definition  and  add  the  qualifications,  they 
feel  that  it  mJght  be  better  to  have  no  law  at  all  than  to  have  the  quali- 
fied provisions  that  have  been  proposed. 

I  gather  you  feel  differently.  Can  you  tell  the  subcommittee  again 
why  you  feel  specificalh'  that  no  law  would  actually  hurt  the  cause 
rather  than  help  the  cause  as  far  as  freedom  of  the  press  is  concerned. 

Mr.  CouGHLix.  I  think  that  the  uncertainty  at  the  present  time 
certainly  would  have  a  "chilling  effect"  on  potential  sources  of  in- 
formation, that  if  you  had  certainty  in  the  field  you  would  ho,  more 
likely  to  have  both  members  of  the  press  and  people  who  would  act 
as  sources  for  members  of  the  press  come  forvrard  and  perform  tlie 
investigative  function  that  I  think  is  a  very  important  part  of  our 
whole  society. 

Mr.  ]Mez\t:nsky.  Why  then  do  you  think  the  press  is  saying  that 
they  are  better  off  with  no  law  than  with  the  definitions?  Do  you  feel 
they  are  just  trying  to  further  their  own  specific  self-interests?  "^Aliy 
are  we  hearing  that  now  more  than  we  did.  say,  a  year  ago  or  say 
a  month  or  month  and  a  half  ago  ? 

Mr.  CouGHLiN.  I  think  it  depends  on  the  kind  of  qualifications  you 
are  building  in.  One  of  the  things  I  found  when  I  went  up  to  talk 
with  the  Pennsylvania  Society  of  Newspaper  Editors  about  this,  for 
example,  was  that  once  thev  understood  what  this  bill  did  in  providing 
absolute  privilege  in  all  of  the  areas  where  there  ever  have  been  cases 
befoi'e  in  which  the  press  has  been  com]3elled  to  reveal  sources,  oiice 
they  understood  what  this  was  doing,  they  were  not  nearly  as  unhapi-'V. 

T  think  it  depends  on  the  nature  of  the  qualification  and  their  under- 
standing of  that  qualification. 

]\Ir.  Mez\t:nskt.  Thank  you. 

]Mr.  Kastemeier.  The  gentleman  from  New  York.  Mr.  Smitli. 

Mr.  Smith.  ]\Ir.  Chairman.  I  don't  think  I  liave  any  questions  at 
this  time,  but  I  wanted  to  Avelcome  baclc  ou^'  immediately  former  col- 
league to  testify  before  this  committee.  You  have  put  in  a  lot  of  Avork 
on  this  bill. 

As  the  questions  have  indicated,  the  j^rol^lems  Avith  which  you  have 
attempted  to  grapple  and  the  committee  has  attempted  to  grapple  arp 
difficult  ones.  I  do  thank  you,  !Mr.  Coughlin.  for  your  input  into  this 
case. 

Mr.  CouGTiLix.  I  thank  the  gentleman  from  Ncav  York  \^ry  much, 
I  have  thoroughly  enjoyed  always  serving  with  him,  with  the  chair- 
man, and  the  members  of  the  committee.  I  just  appreciate  this  op- 
portunity to  be  here. 

Mr.  Kasten]\eeier.  We  appreciate  your  contribution  both  in  terms 
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of  the  legislation  you  propose  and  the  presentation  this  morning.  "We 
are  very  grateful  to  you. 

Mv.  CouGHLix.  Thank  you. 

[Mr.  Coughlin's  prepared  statement  follows :] 

SXATEilEXT  OF  HON.  LaWKEXCE  CoUGHLIN  ON   NeWSMEX'S  PRIVILEGE  LEGISLATION 

Mr.  Chairman,  it  is  a  pleasure  to  appear  before  you  today  to  testify  in  be- 
half of  H.R.  3369,  the  "News  Media  Source  Protecrion  Act,"  which  I  have  in- 
troduced in  the  House  along  with  thirteen  of  my  colleagues.  As  many  of  you 
know,  this  is  a  companion  bill  to  S.  318  which  has  been  introduced  in  the  Senate 
by  Mr.  Weicker  of  Connecticut. 

Before  I  begin  my  formal  presentation,  I  would  like  to  commend  the  Committee 
for  the  prompt  attention  it  has  given  to  the  subject  of  freedom  of  the  press — a 
subject  which  so  vitally  affects  the  very  functioning  of  our  democratic  system. 
We  are  all  aware  of  the  intimidation  and  rash  of  subpoenas  which  have  plagued 
newsmen  in  recent  years.  I  am  not  here  to  reiterate  the  details  of  past  harrass- 
ment,  but  rather  to  urge  you  to  act  now  to  report  out  a  measure  which,  while 
realErming  the  spirit  of  the  First  Amendment,  would  protect  not  only  the 
newsman's  right  to  confidential  sources,  but  also  the  public's  right  to  the  full 
and  unrestricted  dissemination  of  this  news  gathered  freely. 

Now  is  the  time  for  the  Congress  to  act  on  the  invitation  extended  by  the 
Supereme  Court  in  its  famous  5-4  decision  in  Branzhurg  v.  Hayes — the  invita- 
tion "to  determine  whether  a  statutory  newsmen's  privilege  is  necessary  and 
desirable  and  to  fashion  standards  and  rules  as  narrow  or  broad  as  deemed 
necessary." 

Many  today  agree  that  statutory  protection  is,  in  fact,  necessary.  What  we 
must  decide,  then,  are  the  terms  of  such  a  protection.  And  as  authorities  in  the 
field  have  cautioned — and  I  emphasize — let  us  not  become  so  bogged  down  in 
disagreement  over  the  terms  that  we  destroy  the  vei-y  purpose  which  we  have 
set  out  here  to  accomplish. 

I  am  sure  all  of  you  on  this  Subcommittee  realize — just  as  I  realized  so  acutely 
last  year  when  I  served  as  a  member  of  this  body — the  matter  of  legislating  a 
Federal  shield  law,  or  a  newsmen's  privilege,  or  whatever  term  you  care  to  use — ■ 
is  not  an  easy  task.  It  is  a  complex  legal  problem  and  consequently,  it  demands 
a  carefully  thought-out,  well-defined  approach.  While  I  know  that  some  will 
balk  at  this  complexity  and  would  prefer,  instead,  a  brief  and  simple  measure, 
I  strongly  disagree.  If  we  enact  a  law  which  is  too  generalized,  we  may  only  be 
perpetuating  current  abuses,  for  without  clear  guidelines  there  would  be  loose 
enforcement  and  little  predictability.  And  with  all  due  respect  to  our  esteemed 
prosecutors  and  judges,  we  must  guard  against  leaving  loopholes  in  the  law 
through  which  some  might  be  tempted  to  push  subpoenas  and  contempt  citations. 

The  "News  Media  Source  Protection  Act,"  I  feel,  would  effectively  permit  the 
flow  of  information  from  individuals  through  the  media  to  the  public  with 
reasonable  freedom  from  government  intrusion,  while  at  the  same  time  pre- 
serving the  integrity  of  the  judicial  process.  Thus,  it  carefully  balances  two 
fundamental  rights- — the  individual  right  to  witnesses  in  courts  of  law  when 
accused,  as  set  forth  in  the  Sixth  Amendment,  and  the  public  right  to  the  ac- 
cess to  news,  as  embodied  in  the  First  Amendment  intent  of  press  freedom. 

The  most  important  aspect  of  the  bill  is  that  it  provides  for  t\vo  distinct  levels 
of  protection  of  newsmen.  Absolute  testimonial  protection  is  guaranteed  every- 
where except  in  court,  and  even  then,  certain  explicit  criteria  must  be  met  be- 
fore a  newsman  could  be  forced  to  disclose  his  sources.  By  providing  this  abso- 
lute protection  before  Federal  grand  juries,  agencies,  departments,  commis- 
sions, and  both  House  of  Congress  and  their  committees,  this  measure  would 
prevent  so-called  "fishing  expeditions."  No  longer  would  the  press  be  confronted 
with   the   threat   of   serving   as   an   investigative   arm   of  the  government. 

I  know  that  many  who  have  testified  before  you  have  expressed  most  vehe- 
mently their  support  for  an  absolute  privilege  law.  They  contend  that  any 
qualification,  no  matter  how  clearly  stated,  would  not  guarantee  confidentiality. 

I  wholeheartedly  agree  that  under  normal  circumstances,  the  pendulum  should 
swing  in  favor  of  the  newsman  and  ensure  the  confidentiality  of  his  sources. 
However,  I  cannot  conour  with  the  opinion  of  those  who  maintain  that  absolute 
protection  should  be  applicable  at  all  times  and  under  all  circumstances.  Cer- 
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taiiily.  there  are  unusual  eases — cases  of  an  urgent  or  compelling  nature — which 
warrant  the  revelation  of  a  confidential  source  or  confidential  information  in 
order  to  uphold  the  public  interest. 

Our  problem  is  to  weigh  the  adverse  effects  which  would  result  from  impedi- 
ments to  the  free  flow  of  news — impediments  stemming  from  the  present  sub- 
poena threat  and  the  chilling  of  sources — against  the  adverse  effects  which  would 
result  from  impediments  to  the  fair  administration  of  justice — impediments 
which  would  result  if  disclosure  of  confidential  sources  could  not  be  compelled 
and  the  accused  were  denied  the  due  process  of  law. 

There  is  much  to  be  said  for  each  of  these  interests,  and  I  feel  it  is  our  duty— 
as  legislators — to  strike  the  proper  balance  between  them,  so  that  each  interest 
would  predominate  when  its  importance  clearly  showed  a  more  overriding  need. 

In  drafting  the  "News  Media  Source  Protection  Act,"  the  utmost  consideration 
was  given  to  the  i*econciliation  of  these  interests.  As  I  stated  before,  an  al)Solute 
privilege  would  apply  everywhere  except  in  a  court  trial  at  the  Federal  level  and 
only  when  precise  standards  to  compel  testimony  had  been  satisfied.  A  person 
seeking  disclosure  must  file  a  detailed  application  with  a  U.S.  District  Court. 
From  the  information  contained  in  this  application,  plus  testimony,  the  judge 
must  determine  that  there  is  clear  and  convincing  evidence  that  the  following 
criteria  have  lieen  met:  (1)  there  is  independent  evidence  that  the  source  to  be 
disclosed  is  of  substantial  and  direct  relevance  to  a  central  issue  of  the  action, 
and  is  es,sential  to  its  fair  determination;  (2)  the  evidence  sought  cannot  be  ob- 
tained by  alternative  means;  and  (3)  the  trial  in  question  is  for  one  of  the  fol- 
lowing specific  crimes :  murder,  forcible  rape ;  aggravated  assault ;  kidnapping ; 
hijacking;  or.  in  a  proven  breach  of  national  security,  where  there  is  a  central 
issue  as  to  a  breach  of  classified  national  security  documents  or  a  breach  of  a 
court  order  made  pursuant  to  a  national  security  statute. 

A  judge  making  such  a  determination  would  do  so  in  chambers — away  from 
the  person  seeking  disclosure — with  a  presumption  in  favor  of  the  newsman.  By 
providing  for  decision-making  in  camera,  the  possibility  would  be  avoided  that 
the  source  could  be  unintentionally  disclosed  during  testimony. 

Another  imi>ortant  aspect  of  this  legislation  is  that  it  provides  for  immediate 
appeal  from  an  interlocutory  order  granting  an  application  for  disclosure  of  a 
news  media  source  or  information.  This  would  avoid  clapping  newsmen  into  jail 
while  they  are  appealing  decisions. 

Immunity  from  disclosure  has  been  designed  to  apply  to  the  "bona  fide  news- 
man." This  would  pertain  to  any  person  who  regularly  earns  his  income,  or  is 
regularly  engaged  as  a  principal  vocation,  in  news  activities. 

Testimony  as  to  sources  would  include  the  identity  of  a  source,  as  well  as  con- 
tent if  it  would  directly  or  indirectly  identify  the  source,  was  not  published  by 
agreement  or  understanding  with  the  source,  or  was  not  published  in  reasonable 
belief  that  it  would  affect  the  source. 

News  media  sources  to  be  protected  include  written,  oral  and  pictorial  informa- 
tion or  communication,  as  well  as  written  notes,  tapes,  outtakes  and  news  film. 

The  bill  specifically  provides  that  news  sources  cannot  be  revealed  in  cases  in- 
volving abuse  of  power  by  public  officials.  Research  has  shown  that  confidential 
sources,  through  the  vehicle  of  the  press,  have  served  as  the  most  effective  means 
of  disclosure  of  major  scandals  in  public  office  over  the  past  20  years.  To  under- 
mine the  important  investigatory  function  of  the  news  media  by  prohibiting  ab- 
solute protection  in  monitoring  the  activites  of  government  officials  would  indeed 
impair,  in  a  very  serious  way.  the  public's  search  for  truth.  In  effect,  it  would 
reduce  the  function  of  the  news  media  to  accepting  at  face  value  press  releases 
which  the  various  departments  of  government  issue. 

In  preparing  the  "News  Media  Source  Protection  Act."  particular  consideration 
was  given  to  three  of  the  major  questions  which  this  Subcommittee  raised  last 
yenr  in  its  deliberations  over  source  protection  legislation  : 

First,  should  the  legislation  be  limited  to  Federal  agencies  or  can  it  constitu- 
tionally be  applied  to  State  agencies  as  well? 

Second,  to  whom  should  the  protection  apply  ? 

Third,  to  what  extent  should  evidence  that  a  crime  has  been  committed — or 
has  not  been  committed — be  withheld? 

With  regard  to  the  first  area  of  consideration  I  have  cited,  I  feel  that  shield 
legislation  enacted  by  the  Congress  should  be  applicable  at  the  Federal  level 
only,  as  provided  in  H.R.  3369.  Although  it  has  been  argued  that  there  is  a  Con- 
stitutional basis  for  enacting  legislation  which  would  apply  not  only  to  Federal, 
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but  to  State  administrative,  legislative  and  judicial  bodies  as  well,  this  basis 
appears,  at  best,  tenuous.  Justice  White,  in  writing  the  majority  opinion  in  the 
Branzliurg  case,  alluded  to  the  merit  of  leaving  State  legislatures  free,  within 
First  Amendment  limits,  to  fashion  their  own  standards  as  they  deem  necessary. 

But  even  if  the  constitutionality  of  such  legislation  were  not  in  question,  such 
action  by  the  Congress  would  be  a  serious  encroachment  on  the  competence  of 
State  legislative  and  judicial  systems.  And  worst  of  all,  it  would  set  a  damag- 
ing precedent,  whereby  States  might  fear  further  incursions  by  the  Federal 
Government  into  areas  now  exclusively  their  own  domains. 

Each  State  is  unique  with  respect  to  its  own  particular  laws  and  its  own 
particular  relationships  between  law  enforcement  officials  and  the  press.  In  19 
of  the  States,  shield  legislation  already  has  been  enacted,  and  several  other 
States  are  contemplating  similar  protection.  Certainly,  it  would  be  unwise  for 
the  Congress  to  preempt  the  States  and  interfere  in  their  procedures.  Let  us 
in.stead  enact  legislation  which  would  apply  only  to  the  Federal  level,  and  let 
this  law  serve  a  newsman's  immunity. 

The  second  important  area  of  deliberation — determining  "who"  is  to  be  pro- 
tected— constitutes  a  very  crucial  problem  of  definition.  Indeed,  the  term  "news- 
man" may  be  used  to  apply  to  a  vast  range  of  authors  engaged  in  the  writing 
of  news  for  dissemination  to  the  public. 

Many  have  argued  that  freedom  of  the  press,  as  set  forth  in  the  First  Amend- 
ment, is  a  right  which  extends  to  even  the  loneliest  pamphleteer.  They  fear  that 
any  restrictions  placed  on  the  term  might  tend  to  lead  to  some  type  of  certifica- 
tion process. 

I,  of  course,  recognize  the  problems  inherent  in  defining  "newsman,"  and 
realize  it  is  undoubtedly  one  of  the  largest  obstacles  which  must  be  overcome  if 
we  are  to  report  out  any  form  of  acceptable  legislation  at  all.  But  before  we  be- 
come too  deeply  embroiled  in  the  problem  of  definition,  let  us  recall  the  very 
purpose  for  which  these  hearings  were  convened — to  debate  a  "newsman's 
privilege."  Although  some  have  argued  that  any  restrictive  definition  of  "news- 
man" might  be  declared  unconstitutional  under  the  Equal  Protective  Clause  of 
the  Fourteenth  Amendment,  I  also  would  like  to  recall  Professor  Benno  Sch- 
midt's testimony  before  this  Subcommittee.  He  discussed  his  contention — a  con- 
tention shared  by  the  members  of  the  Association  of  the  Bar  of  the  City  of  New 
York — that  Congress  is  at  liberty  to  decide  among  those  individuals  engaged  in 
the  dissemination  of  news  and  to  limit  a  privilege  to  those  classes  of  persons 
who  are  in  the  most  need  of  protection.  Although  a  requirement  of  consistency 
has  been  imposed  on  the  judicial  system  to  interpret  laws  with  equality,  this 
same  stipulation  does  not  apply  to  the  legislative  branch,  which  is  at  liberty  to 
address  itself  to  that  part  of  a  problem  which  is  most  acutely  in  need  of  reform. 

Finally,  I  come  to  the  third  area  of  controversy  which  we  encountered  last 
year:  to  what  extent  should  evidence  that  a  crime  has  been  committed — or  has 
not  been  committed — be  withheld? 

The  "News  Media  Source  Protection  Act"  provides  for  disclosure  of  sources 
only  in  specific  and  major  crimes  at  the  Federal  court  level,  as  well  as  in  cases 
where  the  defendant,  in  a  civil  action  for  defamation,  asserts  a  defense  based 
on  the  source  of  his  or  her  information  or  communication.  Furthermore,  H.R. 
3369  applies  only  to  information  received  in  confidence. 

Mr.  Chairman,  it  has  been  my  intent  this  morning  to  acquaint  you  and  the 
members  of  this  Subcommittee  with  he  essential  elements  of  H.R.  3369.  It  is 
an  extensive  bill.  I  think  it  is  a  just  bill.  In  its  preparation,  much  attention 
was  given  to  answering  the  question  of  icho  can  invoke  protection  of  news 
sources,  what  news  sources  are  protected,  ivhen  they  are  protected,  and  lioic 
to  invoke  protection. 

The  strict  standards  set  forth  in  this  legislation  were  designed  to  ensure 
predictability — standards  which  confidential  sotirces  could  easily  recognize  so 
that  they  would  not  be  reluctant  to  come  forth  and  tell  their  stories  to  reporters. 
By  avoiding  sweeping  generalizations,  we  also  wotild  avoid  further  erosion  of 
the  flow  of  information,  for  if  a  broad  measure  were  passed,  sources  might 
very  well  remain  dormant  while  awaiting  court  interpretation. 

The  problem  of  legislating  a  newsman's  privilege  is  a  complex  matter.  I  am 
fully  aware  of  the  philosophical,  pragmatic  and  constitutional  intricacies  of  the 
problenu 

I  know  that  many  supporters  of  an  absolute  measure  would  prefer  no  bill  at 
all  rather  than  a  qualified  privilege  on  the  grounds  that  such  legislation  would 
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only  be  counterproductive.  Quite  to  the  contrary,  I  feel  that  failure  to  enact 
any  legislation  would  suppress  the  interest  of  the  public  in  the  access  to  news 
to  the  interest  of  the  government  in  the  investigation  of  abuse.  I  do  not  mean 
to  infer  that  it  is  better  to  write  about  crime  than  to  prosecute  the  offender. 
What  I  do  mean  is  that  we  need  to  find  a  happy  median  between  these  two 
opposing,  yet  highly  interrelated  views. 

There  is  no  need  to  remind  you  that  threats  to  freedom  of  the  press  are  nothing 
new.  They  have  been  a  recurrent  theme  in  American  history  since  the  days  of 
John  Peter  Zenger  and  Benjamin  Franklin.  Legislative  protection  for  reporters 
has  been  a  part  of  Congress  since  the  first  bill  offering  a  privilege  was  introduced 
in  1929. 

Now,  in  the  wake  of  a  new  series  of  intimidations  and  abuse  directed  at 
newsmen,  Congress  has  undertaken  its  most  extensive  hearings  to  date  in  an 
effort  to  balance  the  free  flow  of  information  and  the  effective  administration 
of  justice.  I  have  no  doubt  that  you  on  this  Subcommittee — you,  who  are  in 
a  l)elter  position  than  most  Members  of  Congress  to  evaluate  the  host  of  con- 
siderations inherent  in  this  problem — will  do  so  carefully  and  will  embark  on 
whatever  legislative  course  seems  most  appropriate. 

I  only  hope  that,  in  fact,  there  will  be  legislative  action.  Clearly,  the  spirit 
of  the  First  Amendment,  as  it  pertains  to  freedom  of  the  press,  has  been  severely 
clouded  since  the  Supreme  Court  decision  of  last  June.  There  are  ambiguities, 
doubts  and  fears  which  now  overshodow  the  willingness  of  informants  to  seek 
out  the  press  on  matters  of  a  confidential  and  controversial  nature.  We  cannot 
afford  to  let  imbalance  in  news  reporting  become  a  permanent  feature  of  Ameri- 
can life.  We  cannot  afford  disruption  in  the  tenuous  channels  of  communication 
between  dissident  groups  and  the  mainstream  of  society. 

Certainly,  both  concerned  parties  in  this  case — the  newsman  and  the  prosecu- 
tor— have  done  their  utmost  to  present  an  urgent  and  emotional  plea  for  their 
cause.  We  cannot  condemn  them — each  has  his  own  needs  and  interests  at 
stake.  But  it  is  our  duty — as  legislators — to  sort  out  the  hysteria  from  the 
rational  and  arrive  at  a  reasonable  and  responsible  course  which  would  mean- 
ingfully and  effectively  reenforce  the  First  Amendment  intent. 

I  do  not  believe  that  the  Congress  of  the  United  States — by  itself — can  pre- 
serve or  guarantee  freedom  of  the  press.  But,  I  do  believe  that  Congress  does 
have  an  Important  role  in  its  legislative  capacity  to  act  effectively.  Although 
the  protection  of  newsmen's  sources  is  only  one  facet  of  a  free  press,  responsible 
legislation  enacted  by  the  Congress  and  signed  by  the  President  to  protect  news- 
men's sources  would  be  the  most  salutary  reaflSrmation  of  our  concern  for  our 
historic  concept  of  a  press,  free  and  unfettered  in  informing  the  people. 

I  trust  that  we,  as  legislators,  will  act  sensibly  in  enacting  a  law  which,  while 
protecting  the  newsman,  will  protect  us  all. 

Mr.  Kastenmeier.  Nert  the  Chair  would  like  to  welcome  our  col- 
league, the  gentleman  from  California,  the  Honorable  Glenn  Ander- 
son, author  of  H.R.  5198.  There  is  considerable  representation  in 
terms  of  this  question  from  those  from  California.  We  welcome  you, 
Mr,  Anderson.  We  have  your  statement  here.  You  may  proceed. 

TESTIMONY  OF  HON.  GLENN  M.  ANDERSON,  A  U.S.  EEPRESENTA- 
TIVE  FROM  THE  STATE  OF  CALIFORNIA 

Mr.  Anderson.  Thank  you. 

I  have  with  me,  Mr.  Cliff  Madison,  my  legislative  assistant. 

I  appreciate  the  opportunity  to  appear  before  you  and  present  my 
views  on  H.R.  5198,  a  bill  which  I  have  authored  to  protect  con- 
fidential sources  of  the  news  media. 

Thomas  Jefferson,  in  1787,  stated : 

The  basis  of  our  government  being  the  opinion  of  the  people,  the  very  first 
object  should  be  to  keep  that  right,  and  were  it  left  to  me  to  decide  whether 
we  should  have  a  government  without  newspapers,  or  newspapers  without  a 
government,  I  should  not  hesitate  a  moment  to  prefer  the  latter. 
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It  is  difficult  to  improve  upon  that  statement,  but  I  am  going  to 
explain  why  I  believe  ]Mr.  Jefi'ei*son  to  be  correct. 

A  free,  unbridled  press  is  essential  to  our  society,  and  to  our 
democracy. 

'Why  ?  Because  the  people  are  the  ''rulers"  in  this  Nation. 

Ultimately,  the  people  tell  the  Government  vrhat,  when,  how  and 
where  to  act.  Some  seem  to  have  forgotten  that  we  are  a  nation  of, 
by,  and  for  the  people;  but  until  we  reject  the  principles  on  which 
this  great  country  was  founded:  the  people  are  the  '"Idngs"  and  those 
of  us  in  elected  office  are  the  '"servants." 

And  for  the  people  to  be  fully  informed  on  the  activities  of  their 
government,  the  press  serves  as  a  conduit  for  a  free  flow  of 
information. 

Our  Nation's  Founding  Fathers  knew  what  they  were  doing  when 
tliey  wrote  the  first  amendment  to  include  protection  of  the  press. 
They  had  learned  through  bitter  experience  that  no  government  of- 
ficial can  be  entrusted  with  censorship  of  the  news  media. 

Any  power  to  censor  the  media  destroys  all  the  freedom  of  speech 
to  which  they  are  entitled.  Those  who  are  only  partially  safeguarded 
are  not  safeguarded  at  all. 

If  tlie  people  of  our  Nation  truh'  want  freedom,  they  must  be  will- 
ing to  insure  the  freedom  of  the  press — the  people's  most  easily 
accessible  way  of  auditing  the  conduct  of  their  elected  officials. 

The  press,  and  those  who  ser\e  in  the  news  media,  are  human,  and 
as  humans  they  are  prone  to  error.  They  have  biases — like  all  of  us. 
They  make  mistakes — like  all  of  us.  And,  I  dare  say,  that  all  of  us 
in  public  office  feel  that  we  have  been  maligned,  or  ill  treated  by  the 
press  at  one  time  or  another. 

In  their  effort  to  uncover  the  truth,  the  press  steps  on  sensitive  and 
often  powerful  toes.  The  resulting  story  can  lead  to  an  embarrassed 
official  and  the  end  of  an  otherwise  promising  career. 

On  rarer  occasions,  the  press  has  been  wrong. 

Yet,  that  is  the  price  we  must  pay  if  the  public — the  ultimate  judges 
in  our  democracy — are  to  be  kept  fully  informed.  The  press  is  not 
the  judge  and  the  jury — that  function  rests  with  the  people.  The 
people  can  accept  or  reject  a  news  item;  they  can  accept  or  reject  an 
editorial  opinion. 

It  is  not  the  right  of  any  branch  of  government  to  restrain  the  press. 
It  is  the  public  who  must  decide,  and  in  their  collective  wisdom,  they 
have  kept  our  Nation  free. 

I  have  no  illusions  of  perfection  of  the  press.  But  none  of  its  faults 
is  so  grave  as  to  justify  abridgment  of  freedom. 

There  is  no  persuasive  evidence  that  a  free  press  will  cause  the 
collapse  of  our  Nation.  Eather,  it  is  more  likely  that  government  man- 
agement to  keep  news  away  from  the  people  could  contribute  to  the 
downfall  of  the  American  system  of  government. 

Yet,  there  are  elements  in  our  society  who  woidd  restrain  the  free 
press  and  thus  deny  the  people  the  information  needed  to  make 
decisions. 

Today,  the  freedom  assured  under  the  first  amendment  is  in  jeopardy. 
The  Supreme  Court  decision  in  the  1972  Caldwell  case  dramatically 
shows  that  the  freedom  of  the  press  has  been  gradually  shifting  away — 
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yielding  to  a  policy  that  threatens  to  eliminate  the  newsmen's  sources 
of  information  and  the  public's  right  to  know. 

The  history  of  the  Ijattle  for  newsman's  privilege  to  infonn  the 
public  goes  back  to  President  George  "Washington's  jailing  of  a  cor- 
respondent for  refusing  to  tell  the  Senate  his  source  for  tlie  publication 
of  a  proposed  treaty  between  the  United  States  and  Mexico. 

But  newsmen  have  long  fought  to  protect  their  rights.  In  the  fii^t 
100  years  of  our  Nation,  in  only  4  out  of  SO  cases  have  newsmen  yielded 
to  judicial  pressure  and  revealed  their  sources. 

Since  1934,  the  American  Newspaper  Guild's  newsman's  code  of 
ethics  has  read : 

Xewspapermen  shall  refuse  to  reveal  confidences  or  disclose  sources  of  con- 
fidential information  in  courts  or  before  other  judicial  or  investigating  bodies  .  .  . 

Today,  the  issue  of  newsman's  privilege  has  gone  beyond  merely 
protecting  a  confidential  source. 

Incidents  which  have  occurred  since  September  1972,  have  made  it 
especially  necessary  to  devise  legislation  which  would  protect  news- 
men from  subpena  and  contempt  citations,  and  thus  assure  the  public 
a  free,  uncensored  press. 

John  Lawrence  and  William  Farr — two  newsmen — have  been  jailed 
for  protecting  their  sources  of  information.  In  effect,  they  were  jailed 
for  seeking  the  truth:  the}"  were  jailed  for  assuring  the  people's  right 
to  a  free  flow  of  information. 

Tlie  objective  of  the  press — to  inform — cannot  be  met  unless  sources 
of  information  are  willing  to  give  assistance  on  the  highest  level  of 
confidentiality. 

Every  time  one  newsman  covering  sensitive  sources  is  pressed  to 
violate  a  confidence,  all  other  reporters  covering  similar  sources  must 
pay  the  penalty.  Which  means  that,  in  the  long  run,  it  is  society  Avhich 
loses. 

If  the  press  is  bridled  and  fails  to  expose  injustices  and  scandals, 
then  our  democratic  society  will  diminish,  and  we  will  be  even  closer 
to  the  Orwellian  1984 — when  the  news  is  controlled  and  serves  only 
to  mold  the  people  to  the  Government's  wishes. 

"Freedom  of  the  press"  not  only  protects  the  newsman  from  gov- 
ernmental interference ;  it  protects  the  people  from  an  autocratic,  dic- 
tatorial government. 

Ultimately,  the  people  are  the  judges  and  the  jury,  and  no  bureau- 
crat, no  legislator,  no  judge,  and  no  governmental  official  should  stand 
in  the  way  of  their  free  and  uninhibited  collection  of  information. 

It  is  the  job  of  Congress  to  guarantee  the  people  a  free  press.  The 
Supreme  Court's  language  in  last  year's  Branzhurg  decision  clearly 
invites  Congress  to  enact  legislation  "as  narrow  or  as  broad"  as  deemed 
necessary  to  "refashion  those  rules  as  experience  *  *  *  may  dictate.'' 

I  believe  the  legislation  we  enact  must  be  as  unqualified  as  possible 
to  insure  the  survival  of  the  first  amendment. 

A  prominent  newsman,  A.  ^I.  Rosenthal,  managing  editor  of  the 
New  York  Times,  explained  his  belief  in  uncjualified  protection  as  only 
a  newsman  can. 

Testif3dng  before  this  subcommittee,  Rosenthal  said : 

In  1959,  after  a  year  and  a  half  in  Poland,  I  was  expelled  on  the  charge  of 
probing  too  deeply  into  the  internal  affairs  of  the  government,  the  party  and 
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the  leadershii).  Believe  me,  every  bit  of  informaiioii  I  received  came  from  IN^les 
who  tr'asted  my  word  that  I  would  protect  them.  I  was  lucky.  The  Poii.sh  Com- 
muui.sts  did  uot  pat  me  ou  trial ;  they  just  threw  me  out.  If  I  had  been  called  into 
a  Polish  court  and  asked  to  reveal  who  told  me  what,  I  believe  that  every  mem- 
ber of  Cougres  would  have  supported  my  refusal  to  testify  had  I  had  the  strength 
to  do  so. 

And  I  was  by  no  means  the  only  foreign  correspondent  who  found  himself  in 
this  kind  of  situation.  It  happens  all  the  time.  Henry  Raymout,  a  former  foreign 
correspondent  for  The  New  York  Times,  was  arrested  in  Cuba  and  grilled  as  to 
the  sources  of  some  of  his  information  having  to  do  with  the  Bay  of  I'igs.  Mr. 
Raymont  was  even  threateud  with  execution  btit  he  did  not  reveal  his  sources. 

And  now,  fourteen  years  later,  we  have  a  debate  in  our  country  on  whether 
an  American  newsman  has  the  right  to  do  and  act  in  our  society  as  I  did  in  a 
Communist  society — to  inquire,  to  write,  to  protect  his  sources  and  information 
and  thiTS  his  existence  as  a  conveyor  of  information  to  the  public. 

I  never  dreamed  in  Warsaw  that  the  day  would  come  when  I  would  be  arguing 
this  point  in  Washington. 

Unfortunately,  the  battle  for  newsmen's  rights  has  come  to  Wash- 
ington. Xow  that  the  responsibility  is  ours  we  must  accept  it  quickly. 
This  Congress  has  shown  a  great  concern  over  the  limitation  of  the 
free  flow  of  information. 

Only  one  out  of  five  of  the  approximately  30  bills  introduced  in  the 
second  session  of  the  92d  Congress  offered  an  absolute  protection  to 
newsmen.  Half  of  the  over  38  newsmen's  privilege  bills  introduced 
in  this  Congress  offer  absolute  protection.  Xone  of  the  old  bills 
offered  protection  to  newsmen  in  State,  as  well  as  Federal  proceedings. 
Many  of  the  new  bills  do. 

Many  journalistic  organizations  have  come  out  in  strong  support 
for  unqualified  protection.The  American  Xewspaper  Publishers  Asso- 
ciation and  the  American  Society  of  Xewspaper  Editors'  Boards  of 
Directors  have  both  voted  support  for  legislation  to  grant  newsmen 
unqualified  privilege  from  subpena. 

The  public  generally  supports  newsmen's  privilege,  according  to 
a  Gallup  poll  taken  last  Xovember.  The  Gallup  researchers  found 
57  percent  of  the  persons  polled  supported  the  right  of  newsmen  to 
protect  sources. 

Mr.  Chairman,  Congress  must  join  with  these  citizens  to  protect 
newsmen's  first  amendment  rights. 

In  smnmary,  JNIr.  Chairman,  the  Congress  must : 

First,  enact  a  strong  Federal  law.  such  as  H.R.  5198,  to  lay  to 
rest  any  possible  doubt  of  the  ability  and  right  of  newsmen  to  protect 
confidences  obtained  in  their  gathering  of  news ; 

Second,  protect  the  news  media  from  being  utilized  as  agents  of 
the  Govermnent; 

Third,  reafRnn  the  first  amendment  guarantees  of  freedom  of  the 
press. 

For  nearly  200  years,  we  rarely  challenged  the  right  of  the  press 
to  investigate  and  report  to  the  American  people.  Today,  tliat  is  no 
longer  true.  Thus,  it  falls  to  us — the  ]Members  of  Congress — to  assure 
a  press  which  is  not  shackled  b}'  the  bonds  and  restraints  of  those 
who  would  turn  our  news  agencies  into  propagandists  for  the  Govern- 
ment or  any  of  its  representatives. 

'Mr.  Kastexmeier.  Thank  you,  Mr.  Anderson. 

Your  bill,  H.R.  5198.  I  guess  could  be  characterized  as  a  bill  which 
guarantees  an  absolute  rather  than  a  qualified  privilege. 

Mr.  AxDERSOx.  That  is  correct. 

93-003—73 26 
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Mr.  Kastenmeier.  It  extends  to  States  as  well  as  the  Federal  Gov- 
ernment. In  your  statement  you  characterize  it  as  a  bill  to  protect 
confidential  sources  of  the  news  media.  But  the  bill  itself  is  not  really 
limited  to  confidential  sources  alone;  is  it? 

]Mr.  Anderson.  No,  my  proposal  also  protects  the  new.smen's  notes, 
outtakes  and  unpublished  material.  I  think  that  the  ultimate  goal  in 
my  mind  is  that  the  source  must  be  protected. 

Mr.  Kastenmeier.  To  protect  the  source  you  would  not  tell  a  news- 
man to  disclose  information  which  he  laiows  in  no  way  is  affected  with 
confidentiality,  implied  or  expressed,  would  you?  That  is  to  say,  if 
a  newsman  by  whatever  means  got  some  information  and  in  so  doing 
did  not  get  it  through  a  coniidontial  relationship  expressed  or  implied, 
would  you  also  grant  a  privilege  for  that  information  ? 

Mr.  Anderson.  I  don't  believe  so ;  no. 

Mr.  Kastenmeier.  You  would  not  ? 

Mr,  Anderson.  No,  I  think  a  lot  of  this  would  have  to  depend,  too, 
on  the  newsman  himself.  I  think  most  newsmen  are  willing  to  offer 
themselves  without  any  question,  but  I  think  again  when  a  newsman 
feels  he  has  given  his  word  to  protect  the  source  of  his  information,  and 
if  the  person  who  gives  him  that  information  feels  the  same  way,  then 
I  think  we  must  always  protect  that  kind  of  a  situation. 

Mr.  I^stenmeier.  I  understand. 

I  yield  to  my  colleague  from  California. 

Mr.  Danielson.  I  have  only  one  question  here. 

At  the  bottom  of  page  2  there  is  a  statement  that  in  the  first  190 
years  of  our  Nation,  which  I  take  it  brings  us  right  up  to  date,  in 
only  4  out  of  80  cases  have  newsmen  yielded  to  pressure  and  revealed 
sources.  How  is  that  documented  ?  We  have  been  searching  for  infor- 
mation like  that  for  weeks  and  I  have  not  found  the  statement. 

Mr.  Anderson.  My  legislative  assistant  says  we  will  get  this  for 

JO"- 

Information  requested  is  from  the  November/December  1971  issue 

of  the  Columbia  Journalism  Keview.  The  article  written  by  David 

Gordon,  an  assistant  professor  in  the  Medill  School  of  Journalism  at 

Northwestern  University,  said,  "Miller  (Duluth  Labor  World  editor 

Curtis  Miller),  one  of  four  newsmen  known  to  have  yielded  to  judicial 

pressure  to  reveal  sources,  said  this  year  (1971)  that  he  did  so  to  avoid 

making  contempt  of  the  court  the  major  issue  and  to  avoid  'another 

negative  image  for  the  labor  movement'  for  flouting  the  law." 

Mr.  Danielson.  I  can't  imagine  that  in  every  instance  of  190  years 
these  decisions  have  been  recorded. 

Thank  you  very  much. 

[Subsequently  Mr.  Anderson  submitted  the  following  article :] 

[From  Columbia  Journalism  Review,  November-December  1971] 

The  Confidences  Newsmen  Must  Keep 

(Da\t:d  Gordon*) 

News  sources  must  be  protected  if  information  lines  are  to  remain  open.  But 
can  any  privilege  be  absolute?  What  formula  might  balance  conflicting  interests? 

*  David  Gordon,  an  assistant  professor  of  Journalism  at  Northwestern  University, 
recently  completed  an  extensive  study  of  Journalistic  confidentiality  in  this  country. 
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Since  1848  American  newsmen  almost  unanimously  have  upheld  their  codes 
of  ethics  and  refused  to  identify  confidential  sources  of  information,  regardless 
of  the  consequences.  For  most  of  that  123-year  period  lawyers  and  judges  have 
almost  automatically  opposed  such  an  evidentiary  privilege  unless  state  statute 
has  conferred  one — and  sometimes  when  it  has.  In  recent  years,  moreover, 
especially  since  the  1968  Democratic  convention,  the  two  conflicting  positions 
have,  if  anything,  diverged,  as  protection  of  confidential  sources  increasingly 
has  become  intertwined  with  safeguarding  of  unpublished  or  confidential  infor- 
mation. In  fact,  two  of  three  pending  Supreme  Court  cases  are  concerned  pri- 
marily with  information.  As  a  consequence,  the  implications  of  the  three 
newsman's  privilege  cases  to  be  decided  in  this  Court  term  potentially  are  very 
wide-ranging. 

Their  importance  to  'citizens,'"  not  just  "newsmen,"  is  worth  stressing  be- 
cause newsman's  privilege  is  not  in  essence  a  privilege  for  the  newsman.  What 
is  involved  is  the  public's  right  (rather  than  privilege),  exercised  via  the  news 
media,  to  be  kept  informed  of  what  is  going  on  in  society.  Both  protection  of 
confidential  sources  and  safeguarding  of  confidential  information  relate  directly 
to  the  credibility  of  a  newsman  in  the  eyes  of  his  sources.  This  affects  the  ability 
of  that  reporter — and  of  others  faced  with  similar  demands  by  their  sources — 
to  keep  the  public  informed.  On  controversial  issues,  reporting  is  likely  to  be 
forced  into  imbalance  if  one  side  does  not  trust  the  media  enough  to  provide 
information  on  its  activities  or  beliefs.  Without  such  knowledge  about  all  aspects 
of  society,  voters  become  less  able  to  govern  themselves  rationally.  This  is  the 
basic  reason  for  any  newsman's  privilege. 

Unfortunately,  most  courts  have  not  yet  seen  the  situation  in  this  light. 
Judges  still  try  to  strip  away  the  shield  of  confidentiality,  and  for  the  most 
part  fail  to  achieve  anything  except  the  occasional  jailing  of  a  conscientious 
newsman.  In  only  four  of  some  eighty  cases  in  and  out  of  the  law  reports  have 
newsmen  eventually  revealed  the  identity  of  a  confidential  source.  From  a  legal 
standpoint,  if  for  no  other  reason  than  this  failure  to  coerce  revelation,  the 
procedure  obviously  needs  to  be  changed. 

More  telling,  even,  is  the  failure  of  judges  to  repeat  contempt  sentences  once 
the  first  one  ends  with  the  source  still  undisclosed.  If  the  name  of  the  source 
were  really  critical  to  justice,  or  even  to  orderly  judicial  procedure,  the  process 
should  be  repeated  until  the  name  is  revealed.  Yet  judges  nave  almost  without 
exception  imposed  one  fine  or  jail  sentence  for  contempt,  and  then  let  the  matter 
drop.  This  leads  to  a  strong  suspicion  that  part  of  the  legalistic  antagonism 
to  newsman's  privilege  stems  from  a  perceived  affront  to  the  judicial  process — 
and  it  is  time  for  both  press  and  bar  to  settle  this  issue  on  sounder  grounds. 

On  the  legal  side  of  the  equation,  in  particular,  there  have  been  encouraging 
developments  in  the  past  year :  federal  District  and  Appeals  Court  decisions  in 
the  Earl  Caldwell  case ;  the  opinions  in  the  Mark  Knops  case ;  unreported 
decisions  by  a  number  of  lower  courts  which  permitted  reporters  to  keep  their 
sources  confidential ;  and  a  1970  federal  District  Court  ruling  in  Maryland  that 
differentiated  subpoenas  issued  to  newsmen  from  those  issued  to  other  citizens, 
where  the  target  was  information  gathered  by  newsmen  in  the  course  of  their 
work. 

In  the  Maryland  case.  Levin  v.  Marshall,  the  court  went  out  of  its  way  to 
state  that  "it  is  incumbent  upon  the  government  prosecutor  to  shoulder  the 
burden  of  showing  the  need  for  the  issuance  of  and  compliance  with  any  such 
subpoenas"  because  of  their  potential  effect  on  the  newsgathering  ability  of 
journalists.  Similarly,  lower  courts  in  California,  Illinois,  Louisiana,  and  New 
York  have  ruled  in  the  past  two  years  that  reporters  need  not  reveal  confidential 
sources,  despite  demands  from  the  prosecution  or  the  defense.  (Offsetting  these 
decisions  are  two  cases  currently  on  appeal.  In  one,  during  trial  of  a  $10  million 
libel  suit  against  Jack  Anderson's  Washington  Merry-Go- Round  column,  a 
reporter  for  Anderson  was  ordered  to  identity  a  confidential  source  or  be  held 
in  contempt.  In  the  second  case,  a  former  Los  Angeles  reporter  who  refused  to 
reveal  his  source  for  a  news  story  written  during  the  Tate-LaBianca  murder 
trial  was  held  in  contempt  on  the  groimds  that  the  California  shield  law  covers 
only  active  newsmen.) 

In  Knops,  the  Wisconsin  Supreme  Court  held  against  the  editor  of  a  Madison 
underground  paper  and  concluded  that  he  must  yield  to  "the  public's  overriding 
need  to  know"  the  identity  of  alleged  bombers  of  a  university  building — if  indeed 
Knops  knew  them.  But  the  court  also  concluded  that  Knops  "has  a  Constitutional 
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right  to  the  privilege  not  to  disclose  his  sources  of  information  received  in 
confidential  relationship."  And,  the  court  implied,  that  right  might  well  be 
asserted  successfvilly  in  other  circumstances  involving  a  less  serious  breach  of 
public  order.  This  holding,  and  that  of  Caldivell.  go  much  further  tovpard  provid- 
ing juridical  support  for  a  First  Amendment  assertion  of  newsman's  privilege 
than  did  any  previous  cases. 

In  Caldivell,  a  federal  appeals  court  held  for  the  first  time  that  a  newsman's 
confidential  relationship  with  his  sources  was  worthy  of  judicial  protection. 
Earlier  in  the  same  case,  a  federal  District  Court  ruled — again  for  the  first 
time — that  there  is  at  least  a  qualified  privilege  for  a  newsman  to  protect  con- 
fidential material.  Caldwell,  a  New  York  Titiies  reporter,  appealed  the  first  ruling 
on  the  grounds  that  merely  requiring  him  to  go  behind  the  closed  doors  of  the 
grand  jury  room  would  destroy  his  relationship  with  his  Black  Panther  sources — 
even  though  he  was  empowered  to  refuse  to  testify.  The  appeals  court  agreed, 
and  also  concurred  with  the  District  Court  that  forced  disclosure  of  material 
received  by  newsmen  through  confidential  relationships  "jeopardizes  those  rela- 
tionships and  thereby  impairs  the  journalist's  ability  to  gather,  analyze,  and 
publish  the  news."  It  added  that  the  situation  required  "this  qualified  privilege, 
and  we  find  nothing  unreasonable  in  the  terms  in  which  it  was  there  defined." 

The  Justice  Department  has  carried  the  case  to  the  Supreme  Court,  but  only 
on  the  issue  of  Caldwell's  appearance  before  the  grand  jury,  thus  acquiescing 
in  at  least  a  qualified  newsman's  privilege  under  the  First  Amendment.  The 
case  will  be  decided  along  with  two  others :  the  Kentucky  companion  cases  of 
Branzhurg  v.  Hayes  and  Branzhnrg  v.  Meigs,  and  the  Massachusetts  appeal  of 
Paul  Pappas. 

Branzhurg  involves  a  reporter  for  the  Louisville  C onrier-J ournal.  The  newsman,, 
who  had  spent  considerable  time  establishing  contacts  with  the  hippie  community 
in  Kentucky,  was  asked  by  two  separate  grand  juries  to  testify  about  alleged  drug 
law  violations,  based  on  two  stories  he  wrote  for  his  paper.  In  the  first  case,  in 
1969,  Branzburg  refused  to  identify  the  two  people  he  had  observed  making 
hashish,  and  whose  activities  he  had  reportetl.  In  the  second  case,  last  January, 
he  asked  to  be  excused  from  appearing  before  the  grand  jury,  much  as  Caldwell 
had  done. 

In  both  instances  state  courts  ruled  against  him.  Despite  the  fact  that  Kentucky 
]>assed  a  shield  statute  in  1930,  the  Kentucky  high  court  ruled  that  the  phrase 
"source  of  information"  in  the  law  did  not  apply  to  information  obtained  by  a 
reporter's  personal  observation.  The  Kentucky  court  also  denied  Branzburg's 
contention  that  requiring  him  to  testify  would  violate  his  First  Amendment 
rights,  and  limited  itself  to  interpreting  the  state  shield  law.  The  Constitutional 
quesion  has  been  raised  again  in  the  appeal  to  the  Supreme  Court. 

Pappas"  apiieal  grew  out  of  circumstances  similar  to  those  of  Caldwell.  Pappas,. 
a  TV  newsman  in  New  Bedford,  Mass..  was  allowed  to  spend  a  night  inside  a 
Black  Panther  headquarters  in  anticipation  of  a  police  search  of  it  for  weapons. 
As  a  condition  for  being  allowed  in,  Pappas  agreed  to  report  nothing  that  took 
place  except  for  a  police  raid.  When  the  raid  failed  to  materialize,  the  newsman 
reported  nothing,  but  was  later  summoned  before  a  Massachusetts  grand  jury. 
He  answered  all  questions  except  those  concerning  what  had  gone  on  inside  the- 
headquarters,  refusing  to  answer  on  the  grounds  that  to  do  so  would  destroy  his 
confidential  realtionship  with  the  Panthers.  Despite  his  claim  that  the  require- 
ments to  testify  on  these  events  would  infringe  his  (and  presumably,  the  public's) 
First  Amendment  rights,  and  despite  opposite  rulings  in  essentially  similar  cir- 
cumstances in  Caldwell,  the  Massachusetts  courts  held  against  Pappas,  and  again- 
the  First  Amendment  issue  was  carried  to  the  Supreme  Court. 

The  first  major  American  confrontation  on  the  issue  of  confidential  sources,  in 
1848.  sent  a  Washington  correspondent  to  jail  for  refusing  to  tell  the  Senate  his- 
source  for  publication  of  a  proposed  treaty  between  the  United  States  and  Mexico. 
The  court  in  that  case  dealt  mainly  with  the  right  of  the  Senate  to  punish  con- 
tempts of  its  authority,  rather  than  with  protection  of  confidential  sources.  Ad- 
ditional reported  cases  in  1874  and  1887  dealt  more  with  questions  of  anony- 
mous publication  than  with  confidentiality  of  sources.  But  these  all  helped  estab- 
lish the  precedent  that  there  is  no  right  under  the  common  law  for  a  reporter 
to  refuse  to  identify  his  confidential  sources. 

In  two  instances,  in  1935  and  1948.  judges  allowed  newsmen  to  protect  their 
sources  on  unspecified  grounds,  without  deciding  the  privilege  claim.  In  several 
other  cases,  demands  for  identification  of  the  source  were  dropped  on  legal 
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grounds  which  avoided  the  privilege  claims.  The  only  four  instances  in  legal 
annals  in  which  newsmen  did  yield  to  judicial  pressure  and  reveal  their  sources 
came  in  the  investigation  of  a  grand  jury  leak  in  Hawaii  in  1914 ;  during  a  murder 
trial  in  Pennsylvania  in  1930 ;  during  a  1931  Texas  investigation  of  the  alleged 
beating  and  Ividnaping  of  two  Communist  organizers ;  and  during  a  Minnesota 
labor  dispute  in  1961.  In  all  four  cases  the  newsmen  were  threatened  with  jail  for 
remaining  silent,  and  in  the  Pennsylvania  and  Texas  cases,  Mrs.  Ella  Kerber 
Resell  and  Eddie  Barr  were  imprisoned  briefly  before  agreeing  to  reval  their 
sources. 

Until  the  Marie  Torre  case  in  1958,  newsmen  claimed  immunity  from  revealing 
confidential  sources  on  the  basis  of  common-law  evidentiary  privileges  granted 
to  certain  professions,  notably  law.  Miss  Torre  appealed  her  contempt  sentence  to 
the  Supreme  Court  on  the  grounds  that  it  abridged  her  First  Amendment  free- 
doms, and  since  then  this  defense  has  achieved  popularity  with  reporters  facing 
legal  action  to  force  disclosure  of  sources.  (Miss  Torre's  unsuccessful  appeal  was 
the  first  of  three  petitions  for  review  which  the  Supreme  Court  turned  down 
prior  to  its  1971  agreement  to  venture  into  this  legal  forest.) 

The  distinction  between  common-law  and  First  Amendment  bases  for  newsman's 
privilege  has  not  always  been  clearly  recognized,  either  in  court  or  out.  Anglo- 
American  common  law  was  the  basis  for  the  strong  arguments  against  newsman's 
privilege  formulated  by  the  late  John  Henry  Wigmore  in  his  treatise  on  evi- 
dence— a  position  quoted  approvingly  in  many  older  court  decisions.  Since  the 
Torre  reliance  on  the  First  Amendment,  this  press  freedom  argument  has  been 
uphold  in  Caldwell  and  Knops,  rejected  in  seven  other  reported  decisions,  and 
debated  in  numerous  legal  journals. 

Experience  has  shown  that  on  most  assignments  important  enough  for  confi- 
dentiality to  become  an  issue,  newsmen  have  done  their  homework  well  and 
written  factual  reportage  of  considerable  value  to  the  public.  An  outstanding  ex- 
ample was  Martin  Mooney  of  the  Xew  York  American,  who  ia  1936  went  to  jail 
for  thirty  days  rather  than  reveal  his  sources  for  stories  about  the  policy  racket 
in  Xew  York  City.  The  grand  jury  investigating  the  alleged  gambling  and  its 
connections  with  political  leaders  suddenly  became  much  more  interested  in 
how  Mooney  obtained  his  information  than  in  what  it  revealed  about  gambling 
and  politics  in  the  city.  But  no  one  challenged  the  accuracy  of  his  stories. 

This  was  far  from  the  only  instance  of  courts  becoming  diverted  from  seeking 
substantive  information  and  concentrating  instead  on  how  the  newsman  obtained 
iiis  material.  Perhaps  the  earliest  example  was  the  1886  case  in  Maryland  which 
led  ten  years  later  to  passage  of  the  nation's  first  shield  statute.  Another  glaring 
instance,  carrying  with  it  overtones  of  an  alleged  Cook  County,  111.,  welfare 
scandal,  occurred  in  1934.  Other  striking  examples  came  in  Washington,  D.C..  in 
1929,  in  Newburgh,  X.Y.,  in  1948,  and  in  Dade  County,  Fla.,  in  1950. 

In  a  number  of  cases  the  identity  of  the  newsman's  source  was  relevant  to  the 
main  proceeding  but  turned  out  to  be  unimportant  in  the  reaching  of  a  decision. 
Perhaps  the  most  conspicuous  instance  was  a  1961  Minnesota  case  in  which  a 
Canadian  seamen's  union  sought  an  injunction  against  the  picketing  of  the  ship 
Northern  Venture  by  AFL-CIO  union  members,  who  objected  to  lower  wages  and 
less  favorable  working  conditions  countenanced  by  the  Canadian  union.  A  story 
by  Duluth  LaJ)or  World  editor  Curtis  Miller  accurately  predicted  picketing  when 
the  ship  docked. 

Miller  was  asked  by  counsel  for  the  p]aintiffs  to  name  his  "reliable  sources" 
for  the  story.  He  first  refused,  but  said  he  stood  completely  behind  the  story's 
accuracy.  When  the  issue  was  brought  before  the  state  District  Court,  Judge 
Sidney  Kaner  ruled  that  Minnesota  law  provided  no  privilege  for  newsmen, 
and  one  could  be  granted  only  through  legislative  action.  Miller  then  agreed  to  re- 
veal his  source,  who  turned  out  to  be  a  Buffalo,  N.Y'..  union  official. 

Miller,  one  of  ilie  four  newsmeyi  knoicn  to  have  ijielded  to  judicial  pressure  to 
reveal  sources,  said  this  year  that  he  did  so  to  avoid  making  contempt  of  court 
the  major  issue  and  to  avoid  "another  negative  image  for  the  labor  movement" 
for  flouting  the  law.  How  well  he  succeeded  in  the  first  goal  is  attested  by  the 
fact  that  more  than  thirty  pages  of  recorded  proceedings  following  Miller's 
disclosure  carry  no  reference  to  the  source  of  his  story.  In  fact.  Judge  Kaner 
said  la.st  summer,  the  source's  name  "had  nothing  to  do  with  the  merits  of  the 
case." 

A  somewhat  similar  situation  developed  in  1960  in  Mnrphii  v.  Colorado,  a  case 
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growing  out  of  disbai-meut  proceedings  conducted  by  the  state's  Supreme  Court. 
Mrs.  Vi  Murphy  was  asl^ed  whether  her  source  of  advance  information  in  a  court 
case  was  the  attorney  accused  of  unprofessional  conduct.  She  refused  to  say,  and 
eventually  spent  thirty  days  in  jail.  Even  without  that  evidence,  which  bore 
heavily  on  the  attorney's  professional  conduct,  the  Supi-eme  Court  held  against 
him  and  suspended  him  indefinitely  from  practice.  Thus  relevation  of  the  source 
probably  would  not  have  changed  the  result,  since  the  justices  apparently  be- 
lieved there  was  enough  evidence  for  their  action  even  without  her  information. 

These  two  cases,  of  course,  must  be  differentiated  from  Gorland  v.  Torre,  the 
leading  newsman's  privilege  case  since  195S.  In  that  instance,  all  possible  alterna- 
tive methods  for  securing  the  information  v,-ere  tried  unsuccessfully,  and  tlie 
desired  identity  went  to  the  heart  of  the  case.  But  those  circumstances  are  not 
usual — which  is  one  reason  why  the  Torre  precedent  cannot  be  followed  blindly 
without  reference  to  how  circumstances  may  differ  and  how  the  diffei'ences  might 
affect  the  conflicting  First  Amendment  and  judicial  procedure  claims. 

On  the  other  hand,  journalists  ha:ve  failed  to  make  clear  the  importance  of  con- 
fidential sources  and  information  in  gathering  news. 

In  fact,  a  1969  article  in  the  Northioesicrn  rniver^Un  Law  Review  provided  the 
first  real  overview  of  confidentiality  in  everyday  media  operations.  The  article,  by 
James  A.  Guest  and  Alan  L.  Stanzler,  included  the  results  of  a  survey  of  thirty- 
seven  daily  newspaper  editors  throughout  the  United  States,  ranging  in  daily 
circulation  from  the  Wyoming  State  Tritjunc  (]0.39r>)  in  Cheyenne  to  the  Xew 
York  Daily  Newfi  (2.097,578).  The  editors  were  asked  for  a  rough  estimate  of  the 
number  of  stories  published  annually  in  their  papers  which  were  based  on  infor- 
mation from  confidential  sources.  Their  answers,  excluding  brief  gossip  items, 
ranged  from  "one  or  two"  to  "350  to  1.000."  Erwin  Canham  of  the  Christian  Sci- 
ence Monitor  estimated  that  one-third  to  one-half  of  his  paper's  major  stories 
raised  the  problem  of  protecting  confidential  sources  in  some  way.  The  authors, 
both  lawyers,  concluded  that  the  old  argument  against  newsman's  privilege,  on 
the  grounds  that  very  few  stories  involve  confidential  sources,  was  "of  dubious 
weight  and  questionable  accuracy." 

Similar  conclusions  must  be  reached  from  a  reading  of  aflidavits  filed  by  vari- 
ous newsmen  in  Caldwell  and  other  recent  cases,  or  in  support  of  a  proposed 
federal  shield  statute.  The  common  thread  running  through  them  all  is  the  diffi- 
culty or  even  impossibility  of  covering  certain  types  of  news  without  assurance 
to  sources  that  their  identities — and  in  some  cases,  tlieir  information — will  not  be 
revealed  to  the  "establishment."  This  is  not  a  problem  which  can  be  confined  only 
to  certain  reporters  v.ho  might  occasionally  be  aske<l  to  reveal  confidences.  Every 
time  one  newsman  covering  sensitive  sources  is  pressed  to  violate  a  confidence, 
all  other  reporters  covering  similar  sources  must  pay  the  penalty.  "Whicli  means 
tliat  in  the  longer  run,  it  is  society  which  loses. 

Courts  have  too  often  separated  the  nowi^gatheriDf/  process  from  the  publication 
process  and  favored  common-law  rejection  of  privilege  over  any  Constitutional 
protection  for  newsgathering.  Tlds  approach  is  not  in  harmony  with  the  language 
of  Torre,  where  the  court  said  only  that  "the  concept  that  it  is  the  duty  of  a  wrt- 
ness  to  testify  in  a  court  of  law  has  roots  fiilli/  ax  deep  in  our  history  as  does  the 
guarantee  of  a  free  press"  (emphasis  added).  Without  some  sort  of  balance  when 
these  two  values  conflict,  there  is  no  way  to  ascertain  where  society's  real  inter- 
ests lie  in  any  clash. 

At  this  writing,  nineteen  states,  from  Maryland  in  1806  through  Illinois  in  1971, 
have  enacted  newsman's  privilege  laws  affoi-ding  varying  degrees  of  protection — 
but  shield  laws  have  several  important  drawl>acks.  Foremost  is  the  difliculty  of 
anticipating  all  or  even  most  situations  under  which  privilege  claims  may  be 
invoked.  Indeed,  as  previously  noted.  Branzhiirrj  in  one  stroke  greatly  narrowed 
the  protection  afforded  by  the  Kentucky  shield  sratute. 

Newsmen  themselves  scarcely  have  seemed  enthused  over  many  efforts  to  enact 
such  legislation.  Wisconsin  media,  for  example,  could  have  had  a  shield  bill  passed 
in  1967,  according  to  State  Senator  Fred  A.  Risser,  sponsor  of  the  measure.  "All 
the  press  had  to  do  was  give  it  a  little  push,  and  it  would  have  passed,"  Risser 
said  in  an  interview  a  year  later.  "It  boils  down  to  the  fact  that  the  press  itself 
didn't  want  it." 

A  major  reason  may  be  that  some  newsmen,  like  many  members  of  the  bench 
and  bar,  have  serious  reservations  about  the  advisability  of  journalists'  claiming 
absolute  privilege.  To  them,  insisting  on  absolute  privilege  for  newsmen  is  un- 
realistic and  unwise,  both  from  the  pragmatic  standpoint  of  unified  support 
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within  the  profession  and  from  a  legal  theoiT  viewpoint.  Other  generally  recog- 
nized privileges  are  not  absolute,  although  at  first  glance  they  may  appear  to  be 
so.  The  crucial  question,  then,  becomes  what  formula  to  use  in  weighing  compet- 
ing claims  of  supporters  and  opponents  of  newsman's  privilege — to  determine 
what  qualifications  must  be  put  on  the  privilege,  and  when. 

Tying  the  privilege  to  the  First  Amendment  would  seem  to  keep  its  use  more 
llexible  and  responsive  to  changing  circumstances  than  would  shield  laws.  More- 
over, the  privilege  would  then  not  represent  special  class  legislation,  would  not 
hamper  the  drive  by  the  press  for  full  freedom  of  information,  and  would  not  be 
a  privilege  which  could  later  be  removed  at  the  whim  of  a  legislature — all  argu- 
ments which  have  been  made  against  shield  statutes.  This  approach  would  also 
answer  the  argument  of  some  legalists  that  granting  newsman's  privilege  would 
open  the  gates  to  the  widespread  extension  of  evidentiary  privilege,  since  few 
other  professions  coTild  base  their  claims  on  the  First  Amendment. 

A  First  Amendment  base  also  would  give  confidenriality  enough  legal  i-espect- 
ability  to  stand  on  its  own  merits  in  court  contests  which  will  inevitably  recur. 
Each  case  could  then  be  decided  on  the  basis  of  its  own  circumstances,  without 
the  negative  presumptions  of  common-law  precedents.  Most  important,  it  would 
provide  the  presumption  of  Constitutional  protection  unless  highly  compelling 
reasons  were  found  to  deny  it  and  require  disclosure.  And  in  the  balancing  process 
which  is  usually  the  minimum  deference  accorded  First  Amendment  rights,  the 
Torre  emphasis  on  the  centrality  of  the  information — and  on  its  unavailability 
from  other  sources — must  be  rescued  from  judicial  limbo. 

Extension  of  newsman's  privilege  in  this  manner — subject  to  all  the  usual 
judicial  controls  of  any  First  Amendment  right — would  take  the  burden  off  the 
shoulders  and  consciences  of  individual  newsmen.  It  would  provide  some  flexi- 
bility for  judges  who  have  said  that  the  behavior  of  newsmen  protecting  confi- 
dential sources  had  not  been  personally  offensive,  but  nonetheless  required  pun- 
ishment under  existing  law  (for  example,  the  trial  judge  in  Torre) .  And  it  would 
enlarge  the  flow  of  information  important  to  the  public  and  at  the  same  time  offer 
enough  flexibility  to  prevent  abuses  of  the  privilege. 

The  Supreme  Court  now  has  a  timely  opportunity  to  provide  this  legal  and 
ethical  basis  for  newsman's  privilege  and  to  eliminate  much  of  the  confusion 
which  has  plagued  the  123-year  history  of  the  concept  in  America.  By  officially 
redefining  and  clarifying  the  public  interest  in  evidentiary  privilege  for  newsmen 
with  broader  values  than  either  press  or  bar  has  shown  at  all  times,  it  can  safe- 
guard one  more  important  tool  of  free  news  media  designed  to  serve  the  pultiic. 
Such  a  redefinition,  taking  into  account  the  vast  changes  occurring  in  American 
society,  is  long  overdue. 

Mr.  Kastexmeiek.  The  gentleman  from  Iowa,  Mr.  Owens. 

Mr.  Owens.  I  commend  the  gentleman  for  his  statement.  I  place  it  in 
!ny  esteem  "which  usually  is  occupied  b}'  those  who  agree  with  my 
positions. 

I  would  like  to  ask  you  if  you  would  like  to  try  to  define  what  a 
newsman  is  ? 

Mr.  Andeksox.  Xo.  I  think  when  we  iiQt  into  the  realm  of  defining 
what  a  newsman  is.  that  we  are  getting  into  rather  dangerous  territory. 

Mr.  OwExs.  So  3'ou  would  extend  the  privilege  to  anybody  who  says, 
"I  am  a  newsman,  therefore  I  refuse  to  answer."" 

Mr.  Ax^DERsox.  I  think  if  he  was  collecting  information  to  be  used 
for  a  publication,  and  I  don't  really  care  how  limited  that  publication 
would  be,  I  think  he  has  to  be  protected.  It  is  the  source  we  are  protect- 
ing, not  him.  If  he  has  commiitted  a  crime,  he  should  be  prosecuted,  but 
I  want  to  see  his  source  of  information  protected.  If  we  define  "news- 
man," we  would  naturally  exclude  someone.  Eventually  this  could  lead 
to  excluding  those  who  do  not  agree  with  the  government. 

Mr.  OwEX"s.  So  3-0U  favor  an}^  lonely  pamphleteer  who  may  decide 
ex  post  facto  that  he  was  in  fact  gathering  information? 

!Mr.  AxDERSOx.  Yes.  I  think  that  lone  pamphleteer  will,  perhaps, 
establish  the  rule  that  will  protect  our  country  all  the  way  through. 
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We  may  have  problems  in  the  interim,  but  we  have  to  protect  that 
person.  In  fact,  James  Madison,  Benjamin  Franklin,  and  Thomas 
Paine  Avere  all  "lone  pamphleteers.'' 

Mr.  Owens.  Thank  you. 

Mr.  Kastenmeiee.  The  2:entleman  from  Iowa,  Mr.  Mezvinsky. 

JMr.  Mezvinsky.  I  have  heard  through  tliese  hearing-s  about  havins: 
complete  protection.  I  commend  the  position  you  have  taken.  I  would 
like  to  ask  a  question  as  to  the  view  that,  *'Yes,  I  favor  complete  protec- 
tion, but  I  don't  think  the  Congress  will  accept  it." 

Do  you  think  that  this  Congress  could  accept  the  unqualified  bill 
that  you  are  proposing,  defining  the  complete  protection  definition* 
What  is  happening  is  we  are  having  the  view  that  yes,  we  should 
have  it,  but  practicality  says  it  should  be  qualified. 

Do  you  think  we  can  do  it  from  a  practical  point  of  view? 

]Mr.  Anderson,  I  think  your  committee  is  probably  more  aware 
of  whether  or  not  we  have  a  chance  of  getting  an  luiqualified  bill 
through  or  not.  Personally  I  would  much  rather  have  no  bill  than  a 
qualified  bill. 

Mr.  Mezvinsky.  Your  position  is  that  it  is  better  to  have  no  bill 
at  all  than  any  qualifications  ? 

]Mr,  Anderson.  Yes 

INIr.  Mezvinsky,  Why  is  that  ? 

Mr.  Anderson,  Because  I  think  when  we  start  getting  into  these 
areas  as  the  last  member  asked,  who  is  a  newsman,  what  is  a  pam- 
pliet;  once  we  start  trying  to  define  some  of  these,  then  we  are  getting 
into  some  very  dangerous  areas  as  far  as  our  country  is  concerned, 

jNIr,  ^Mezvinsky.  Thank  you. 

j\Ir.  Kastenmeter.  The  gentleman  from  New  York. 

Mr.  Smith-  Mr.  Anderson,  thank  you  for  appearing  before  us 
this  morning  in  regard  to  H.B.  5198.  I  think  if  I  understood  rightly, 
you  had  a  colloquy  with  the  chairman  and  I  think  you  said  you  were 
interested  in  the  source  to  be  protected. 

Doesn't  your  bill,  at  the  bottom  of  page  2,  also  protect  unpublished 
information  as  well  as  the  source?  Section  2  of  your  bill  at  the  bottom 
of  page  2  of  the  bill,  protects  the  source  of  any  published  or  unpub- 
lished information. 

In  section  2  it  protects  the  disclosure  of  any  unpublished  informa- 
tion which  seems  to  be  more  restrictive  than  I  understood  3'our  tes- 
timony to  be. 

JMr.  Anderson.  Yes.  In  my  mind  those  are  very  closely  related.  If 
some  person  has  made  notes  and  put  things  clown  in  his  own  writing, 
or  on  a  tape  dictated  things  to  himself  to  remember  in  the  future, 
things  that  have  not  been  published ;  it  seems  to  me  that  this  falls  in 
the  same  category. 

If  it  has  not  been  published  and  is  not  out  in  the  open  I  think 
it  is  his.  I  think  it  falls  in  the  same  area. 

INIr.  Smith.  It  probably  falls  close,  but  it  doesn't  have  anything 
to  do  with  the  source.  Supposing  there  is  no  confidential  source  in 
a  particular  proceeding,  the  question  is  whether  we  should  go  beyond 
T)rotecting  that  source  to  protecting  unpublished  information.  It  may 
be  proper  do  so,  I  might  say.  I  just  wonder  about  it  since  the  average 
citizen,  unless  he  has  some  particular  privilege  such  as  an  attorney- 
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client  or  the  doctor-patient  relationship,  must,  under  snbpena.  in 
a  proper  case  disclose  his  knowledge  or  what  knowledge  he  may  have 
about  the  subject  under  investigation. 

The  question  I  have  is  whether  similarly  when  there  is  no  question 
about  protecting  the  source  and  no  question  about  confidentiality 
and  the  newsman  doesn't  raise  that  question,  whether  we  should  go 
as  far  as  to  protect  this  kind  of  information  which  another  citizen 

i\Ir.  Andersox.  If  the  newsman  doesn't  raise  the  question  he  would 
probably  give  it  voluntarily. 

Mr.  Smith.  I  mean  the  newsman  under  your  bill  would  have  the 
privilege  of  claiming  immunity  here  from  testimony  about  unpub- 
lished information  even  though  there  was  no  question  of  confiden- 
tiality, or  a  confidential  source. 

JNIr.  Anderson.  I  would  feel  on  the  unpublished  information  of 
a  newsman  where  he  has  taken  notes  and  put  things  down  that  he  has 
not  published  that  are  simply  little  things  to  aid  his  memory  for  some 
time  in  the  future ;  that  if  we  made  him  disclose  those,  it  would  create 
a  fear  on  the  part  of  a  newsman  that  he  would  be  prone  to  destroy 
these  things  oi",  perhaps,  not  even  put  them  down  in  the  first  place. 

I  think  it  creates  a  fear  that  contributes  to  this  whole  general  area. 
"We  don't  want  fear.  We  want  them  to  be  able  to  give  this  information 
freely  knowing  this  is  how  our  public  gets  the  ultimate  news.  I  think 
this  would  cause  a  real  fear  on  the  part  of  the  newsman  if  he  had  to 
give  all  these  notes  he  had  not  published,  or  didn't  intend  to  publish,  or 
wasn't  even  sure  they  were  right,  little  notes  he  put  down.  Then  if 
he  had  to  use  them  in  court,  I  think  that  policy  could  be  dangerous. 

Mr.  Smith.  Suppose  he  does  destroy  his  notes  and  tapes  and  is  asked 
what  his  knowledge  is  about  this  source  of  unpublished  information 
and  there  is  no  question  of  confidentiality  of  sources.  He  is  being 
asked  merely  about  his  information  and  about  whatever  the  matter 
being  investigated  is,  and  there  is  no  confidentiality  of  source  or 
protecting  a  source. 

]Mr.  Anderson.  I  suppose  you  could  limit  my  bill  and  break  it  down 
into  two  difterent  approaches.  There  is  no  question  in  my  mind  on 
the  part  of  protection  of  the  source.  I  think  the  other  approach  in  my 
bill  is  very  close  to  protecting  the  source  as  well. 

I  am  thinking  of  the  general  public  getting  the  news.  If  we  develop 
a  fear  concept  on  the  part  of  members  of  the  press  that  whether  or 
not  they  know  that  they  are  going  to  have  to  divulge  something  they 
have  wi-itten  down  as  notes,  and  if  they  start  destroying  things  just  so 
they  don't  have  them  around ;  then  I  think  we  will  have  developed  an 
atmosphere  of  fear  in  our  society  that  is  not  good  for  our  country. 

There  may  be  some  injustices  that  arise  by  not  divulging  these 
sources,  but  I  think  there  is  much  more  to  lose  on  the  other  side. 

Mr.  Smith.  Another  thing  I  would  like  to  ask  and  this  was  brought 
up  in  Mr.  Coughlin's  bill  H.E.  3369,  and  that  is,  in  defamation  and 
libel  actions  it  is  my  understanding  that  the  law  now  is  that  a  com- 
ment about  public  officials  by  newsmen  or  by  anybody  is  not  actionable, 
unless  the  plaintiff  can  prove  actual  malice. 

This,  of  course,  is  much  more  restricted  than  the  ordinary  causes 
of  action  for  libel  where  the  defense  against  the  libel  suit,  the  defense 
of  truth  is  ahvays  the  principal  defense. 
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In  an  action  against  a  newsman  or  against  anybody  for  making 
allegedly  untrue  statements  about  a  public  official,  the  public  official 
must  prove  actual  malice  on  the  part  of  the  commenator  in  order  to 
recover. 

One  of  the  things  that  has  bothered  us,  I  think,  is  the  fact  that 
under  an  absolute  shield  law,  such  as  your  bill  proposes,  in  such  an 
action  by  a  public  official  who  has  been  wrongfully  accused  in  a  public 
statement  of  conduct  unbecoming  a  public  official,  stealing  money  out 
of  the  public  till  or  any  other  number  of  things,  with  an  absolute 
shield,  the  defendant  newsman  can  merely  say,  "I  claim  the  privilege 
not  to  make  known  my  sources,"  and  it  would  be  impossible  under 
those  conditions  for  any  public  official  ever  to  win  such  a  libel  action. 
It  would  be  impossible  for  him  to  prove  actual  malice  on  the  part  of 
the  newsman  if  a  newsman  rested  merely  on  his  privilege  of  not 
identifying  the  source. 

It  seems  to  me  that  in  this  case  and  in  Mr.  Coughlin's  bill  he  made 
this  one  of  the  exceptions  that  an  application  for  disclosure  shall  be 
granted  in  any  case  where  the  defendant  in  a  civil  action  for  defama- 
tion asserts  a  defense  based  on  the  source  of  his  or  her  information  or 
communication. 

I  don't  know  whether  you  have  thought  along  this  line.  If  you  have, 
I  would  appreciate  your  comments  in  this  regard. 

Mr.  Andekson.  Well,  many  times  in  public  life  I  may  have  felt  that 
I  have  been  defamed  and  would  have  liked  to  have  done  something 
about  it.  Also,  I  recognize  that  when  we  go  into  public  life  we  are  out 
in  the  public  and  we  may  have  things  said  against  us  that  v/e  don't 
like  or  that  are  not  true.  I  think  what  happens  to  me  as  a  public  official 
or  you  as  a  public  official,  is  important  to  us;  but  I  think  that  what 
happens  if  we  dry  up  the  source  of  information  as  far  as  the  public  is 
concerned  is  on  the  long  haul,  much  more  important  than  what  hap- 
pens to  some  of  us  in  public  life. 

I  have  made  it  a  policy  never  to  take  on  the  press  or  sue  a  newsman 
when  he  says  something.  I  think  it's  something  you  just  don't  do. 

On  the  other  hand,  I  think  if  you  were  suing  a  newsman  and  the 
neAvsman  used  "confidentiality"  as  his  only  defense,  I  think  his  side  of 
the  case  would  be  pretty  weak.  It  would  be  just  hearsay. 

It  seems  to  me  if  that  is  all  he  had  was  something  based  on  some- 
thing he  would  not  disclose,  it  would  seem  to  me  you  would  be  vindi- 
cated. You  might  not  be  able  to  get  a  judgment  or  if  you  did,  it  might 
be  for  a  dollar. 

Mr.  Smith.  You  might  be  vindicated  if  you  got  a  good  report  of  the 
action  proceeding. 

Mr.  Andersox.  I  think  that  is  what  most  of  us  would  want  anyway. 
I  have  seen  where  people  in  public  life  have  sued  and  received  a  dollar 
judgment  and  were  satisfied. 

INIr.  Smith.  I  agree.  I  think  in  most  cases  a  public  official  wants  to 
vindicate  his  own  character. 

Mr.  Andersox.  I  think  that  is  what  most  of  you  would  want  to 
protect. 

^f  r.  Smith.  If  the  assault  results  in  his  not  being  reelected,  it  might 
be  difficult  to  prove  damages  anyway.  But  it  is  a  particular  case  I 
think  where  the  public  official  may  have,  in  such  an  absolute  shield 
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law  as  your  bill  proposes,  may  have,  or  all  public  officials  thereafter, 
may  be  subject  to  completely  irresponsible  assaults  without  any  op- 
portunity of  ever  vindicating  themselves. 

]Mr.  Smith.  Thank  you  very  much. 

Mr.  IvASTENMEiER.  The  gentleman  from  Maine. 

iNIr.  Cohen.  Thank  you,  Mr.  Chairman. 

Thank  you  for  your  testimony,  Mr.  Anderson.  I  would  like  to  fol- 
low the  point  up  on  this  matter  Mr.  Smith  has  raised  dealing  with 
defamation  of  character.  I  believe  your  legislative  assistant  indicated 
that  such  statements  would  be  hearsay.  The  difficulty  is  that  all  the 
information  gathered  by  a  newsman  is  hearsay,  it  is  all  hearsay  from 
written  files  or  testimony  to  a  newsman. 

The  burden  of  proof  is  on  the  plaintiff.  I  would  have  the  burden 
of  proof  to  show  falsity  or  maliciousness  on  the  defendant's  part.  He 
doesn't  have  to  prove  anything.  He  can  sit  there  and  claim  privilege. 

In  discussing  this  entire  area,  it  occurs  to  me  that  perhaps  we  are 
seeing  the  Federal  rules  of  evidence  being  submitted  today  for  con- 
gressional consideration.  There  is  a  section  that  guarantees  confiden- 
tiality of  identity  of  informants  to  the  Government.  They  don't  want 
to  reveal  them. 

There  is  a  section  that  would  dissolve  the  case  if  it  is  determined 
that  the  identity  of  the  informant  is  crucial  to  the  defense  of  the  case 
and  the  Government  refuses  to  produce  it.  Then  the  case  is  dismissed. 

Perhaps  one  alternative  would  be  in  civil  action.  However,  there 
■would  be  a  modification  of  the  Xew  York  Times  rule  where  the  defa- 
mation is  brought  and  the  privilege  is  claimed  by  a  newspaper,  per- 
haps the  assumption  might  work  the  other  way.  That  might  be  one 
way  of  handling  it.  I  would  like  to  talk  about  one  other  thing,  that  is, 
one  question  which  has  been  raised  here  quite  frequently. 

Your  bill  pertains  basically  to  confidential  information,  is  that 
correct?  Would  it  extend  to  information  gathered  in  the  general 
course  of  business  in  the  average  day  ?  Specifically  I  am  referring  to 
a  case  where  the  newsman  happens  to  bear  witness  to  the  commission 
of  a  crime  through  his  ordinary  routine  activities,  such  as  the  covering 
of  the  attempted  assassination  of  George  Wallace.  One  television  sta- 
tion or  many  networks  happened  to  cover  that  particular  incident. 

Would  you  feel  that  the  network  should  be  given  complete  im- 
munity for  providing  that  information  ? 

Mr.  Anderson.  First.  I  think  they  would  readily  give  it.  I  don't  think 
there  would  be  any  question  in  most  cases.  I  think  they  would  be  re- 
sponsible in  their  actions,  and  would  readily  testify  if  they  felt  they 
were  not  disclosing  confidentiality,  1  think  they  w^ould  be  among  the 
first  to  come  forward. 

Mr.  Cohen.  In  the  George  Wallace  case,  they  requested  the  issuance 
of  a  subpena  before  tliey  released  it.  If  you  take  away  the  power  to 
issue  a  subpena  from  tlie  court,  will  tlie  information  be  forthcoming? 
Why  insist  on  a  subpena  in  tliat  instance  ? 

Mr.  Anderson.  Newspapers  are  in  public  life,  too.  If  they  do  things 
which,  as  far  as  the  public  is  concerned,  are  bad;  they  will  have  the 
same  problem  as  we  do  in  public  life.  They  camiot  act  wrong  on  these 
positions  either. 
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Frankly.  I  think  the  members  of  the  press  for  the  most  part  would  be 
willinc:  to  come  forward- 

Mv.  CoiiEX.  Xo  further  questions. 

Mr.  Kastenmeier.  The  committee  appreciates  your  appearance  this 
morning,  ISIr.  Anderson. 

j\Ir.  Anderson.  Thank  you. 

Mr.  Kastenmeier.  Next  the  chairman  would  like  to  call  Congress- 
man Lloyd  INIe^ds,  who  has  a  short  statement.  Congressman  Meeds  is 
the  new  subcommittee  chairman  of  the  Interior  Committee  on  which 
a  couple  of  us  are  members,  in  charge  of  Indian  Affairs. 

I  think  I  should  ask  you  why  you  are  not  at  Wounded  Knee  this 
morning. 

Mr.  AIeeds.  I  think  my  appearance  here  lends  to  a  settlement  of  that 
problem.  I  am  seriously  questioning  what  I  can  do  at  Wounded  Knee 
at  this  time. 

TESTIMONY  OF  HON.  LLOYD  MEEDS,  A  U.S.  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  WASHINGTON 

Thank  you  very  much.  I  appreciate  very  much  the  opportunity  to 
appear  before  the  committee.  I  shall  speak  on  behalf  of  legislation 
which  I  have  introduced  with  i:')  colleagues.  I  will  be  as  brief  as  pos- 
sible and  try  in  some  instances  to  interpolate. 

I  am  here  primarily  l)ecause  I  believe  that  H.R.  3460  is  sufficiently 
different  from  other  news  personnel  privilege  legislation  to  merit  your 
serious  consideration.  First  of  all.  it  is  an  original  bill.  It  was  not 
drafted  from  the  spate  of  bills  that  come  forth  immediately  on  this 
pi-oblem  and  is  not  a  derivative  of  any  one  of  those  bills. 

H.R.  3460  is  an  absolute  privilege  bill  except  only  the  barring 
of  this  privilege  as  a  defense  in  a  civil  defamation  suit,  the  problem 
7'aised  by  Mi*.  Smith  in  his  questions  earlier.  It  coA'ers  both  present  and 
former  personnel  employed  by  the  news  media  who  are  independently 
engaged  in  gathering  infoi'mation  for  publication  or  broadcast.  It 
covers  both  reporters  and  their  editors  and  supervisors  who  may  have 
knowledge  of  confidential  material.  It  covers  both  the  confidentiality 
of  the  source  and  the  confidential  it  v  of  the  material  gathered. 

As  introduced.  H.R.  3460  applies  only  at  the  Federal  level.  After 
witnessing  what  has  happened  in  some  of  the  States,  particularly  mv 
own,  I  am  now  convinced  that  this  legislation  should  be  broadened 
and  should  be  a  Federal  constitutional  guarantee  rather  than  a  State- 
by-State  guarantee. 

The  number  of  subpenas  issued  bv  the  Justice  Department  has 
dropped  since  the  press  subpona  guidelines  were  adopted  in  1970,  but 
the  number  of  State  and  local  subpenas  has  escalated  markedly. 

Nineteen  States  have  shield  laws  of  one  kind  or  another.  As  some  of 
the  distinguished  reporters  who  have  appeared  here  related,  loopholes 
wero  found.  Many  other  legislatures  such  as  Washington  State  have 
not  been  able  to  come  to  ofrips  with  that  issue. 

The  scope  of  the  problem  requires  a  Federal  remedy  that  will  apply 
uniformly  in  all  of  the  States. 

Lastlv.  a  small  point  before  discussing  the  issue  in  more  general 
terms.  Our  bill  covers  news  persons  not  just  newsmen.  This  is  not  just 
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a  sop  to  Women's  Liberation  because  with  the  present  Justice  Depart- 
ment I  think  yon  have  to  put  in  legislation  exactly  what  you  mean  and 
not  leave  it  to  their  interpretation. 

So,  I  thinlc  we  ought  to  be  talking  about  news  persons  because  it  is  a 
potential  loophole.  Some  women  journalists  could,  conceivably  end  up 
in  jail  because  this  is  a  newsmen's  privilege  law.  The  subcommittee  has 
heard  talented  journalists  and  intellectuals  testify  on  this  bill. 

Before  coming  to  Congress.  I  was  a  local  prosecutor  and  I  under- 
stand the  temptation  facing  the  local  prosecutor  to  let  fly  with  a  sub- 
pena  and  save  hard  research-  work  or  in  some  instances  rescue  sloppy 
police  work.  This  is  a  clear  and  present  threat  since  last  year's  Supreme 
Court  ruling. 

The  Branzbiivg  and  CaJdicell  decisions  have  legitimized  an  open 
season  against  investigative  reporters.  It  is  especially  ominous  in  what 
I  consider  is  a  national  campaign  of  repression  against  the  news  media. 
An  investigative  reporter  now  faces  an  agonizing  dilemma  as  this 
subcommittee  has  heard.  "Am  I  prepared  to  go  to  jail  to  protect  this 
source?" 

The  owners  of  a  small  broadcast  outlet  or  a  newspaper  or  anyone 
gathering  news  information  must  ask  himself,  "Is  this  storv  really 
worth  the  legal  expenses  to  defend  my  reporter  ?  ' 

A  national  news  organization  can  aiford  a  legal  defense  of  its  report- 
ers. A  local  publisher  may  sutler  censorship  by  checkbook  because  of 
ruinous  legal  expenses.  The  reporters  testifjdng  before  this  subcom- 
mittee have  raised  the  key  question :  How  many  stories  revealing  abuse 
of  power  or  wrongdoing  in  our  society  will  end  up  spiked  on  a  desk 
or  dust  covered  in  a  reporter's  drawer  never  to  reach  the  public  because 
of  a  lack  of  privilege  to  protect  a  source  ?  And  how  many  informants 
will  entrust  their  careers  and  the  well-being  of  their  families  when  they 
cannot  predict  what  a  reporter  will  do  if  he  is  faced  with  a  choice  of 
going  to  jail  or  revealing  the  source  of  his  information  ? 

The  logical  extreme  of  this  vision  is  a  journalistic  output  of  stultify- 
ing blandness  designed  not  to  offend  the  sensibilities  of  the  local  district 
attorney.  It  must  never  be  allowed  to  happen  in  this  country  if  we  are 
to  sur\dve  as  a  free  society. 

I  thank  the  chairman  and  the  members  of  the  subcommittee  for  this 
opportunity  to  appear.  I  will  be  glad  to  answer  any  questions  you  may 
have. 

Mr.  Kastenmeier.  You  are  to  be  commended  for  generating  a  new 
approach  to  this  question  in  H.R.  3460  and  for  the  work  you  have  done 
on  the  question  of  newsmen's  privilege. 

Really,  your  bill,  H.R.  3460,  is  a  qualified  bill  insofar  as  defamation 
is  concerned. 

Mr.  Meeds  It  is. 

Mr.  Kastexmeier.  That  is  your  one  qualification.  I  am  sure  you 
would  prefer  to  have  it  thought  of  as  an  absolute  bill,  but  it  is  qualified 
in  that  respect. 

Mr.  Meeds.  As  I  think  about  it,  and  listening  again  to  the  discussion 
here,  the  colloquy,  I  don't  even  know  that  that  exception  is  necessary 
because  it  occurs  to  me  that  if  a  person  is  going  to  allege  truth  as  an 
absolute  defense  the  laboring  oar  is  on  him  to  prove  that  truth.  If 
he  wants  to  prove  it,  then  he  should  bring  his  sources  in.  I  don't  think 
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the  jui-y  would  believe  him  in  the  absence  of  procuring  those  sources, 
so  that  is  his  clilemma. 

Mr.  Kastenmeier.  Now,  j^ou  feel  that  any  bill  that  the  Congress 
might  pass  in  this  connection  should  extend  to  the  States  as  well. 

]Mr.  Meeds.  Yes.  I  think  it  should  be  uniformly  applied  across  the 
Nation.  I  can  think  of  nothing  more  disastrous  than  having  no  news- 
man's shield  than  having  a  shield  in  some  States  and  not  in  others. 
You  don't  know  whether  your  source  would  be  covered  in  one  State 
or  another.  It  would  make  it  chaotic.  If  I  thought  about  it  before  I 
drafted  this  legislation,  I  would  have  drafted  it  that  way. 

]\Ir.  Kastenmeier.  Thank  you.  I  yield  to  the  gentleman  from  Xew 
York,  Mr.  Smith. 

Mr.  Smith.  Thank  you,  Mr.  Meeds,  for  both  your  proposed  bill  and 
for  your  good  statement. 

In  regard  to  the  defamation  question  which  you  have  addressed 
here,  the  defendant  in  a  civil  defamation  action  against  a  public  offi- 
cial, for  instance,  an  elected  or  appointed  public  official,  would  not 
have  to  do  anything.  He  could  stay  silent.  He  doesn't  have  to  prove 
the  truth  because  the  plaintiff  must  prove,  in  order  to  recover,  both 
the  falseness  and,  second,  that  the  statement  was  set  forth  with  actual 
malice. 

So,  I  would  think  that  the  defendant,  if  he  were  a  newsman  relying 
on  his  privilege  of  not  identifying  his  sources,  could  more  or  less  stay 
silent  and  it  would  be  almost  impossible,  if  not  impossible,  for  any 
plaintiff  to  prove  malice. 

Mr.  Meeds.  In  any  instance  in  which  that  might  occur,  then  I  would 
hope  that  the  proper  privilege  would  be  granted  or  not  granted  as 
the  case  might  be.  This  legislation  should  be  a  shield  and  not  a  sword. 
It  should  never  be  used  in  any  instance  to  delay  or  obfuscate  truth, 
but  only  to  provide  the  public  with  a  totally  uncluttered  press. 

There  should  be  no  feeling  on  the  pai-t  of  a  reporter  or  a  source  in 
giving  information  that  he  or  she  is  going  to  be  prosecuted  or  hauled 
before  an  authority  to  explain  that.  Tliat  should  never  be  a  part,  it 
should  not  enter  into  the  newsman's  or  the  source's  mind.  They  should 
be  completely  free  in  divulging  information.  But,  on  the  other  hand, 
it  should  not  be  used  as  some  kind  of  defense  for  something  which  is 
in  the  favor  of  the  person  who  seeks  to  use  the  privilege. 

Mr.  Smith.  I  agree  with  you  there.  I  think  you  said  you  were  a 
prosecuting  attorney  before  you  came  to  Congress.  Did  you  find  that 
in  your  day-to-day  business  that  you  would  subpena  newsmen  for 
whatever  information  they  could  give? 

Mr.  Meeds.  As  a  matter  of  fact,  I  never  did.  I  never  did  so  because 
I  didn't  think  I  had  a  right  to.  I  always  had  the  feeling  that  this  was 
covered  by  the  first  amendment.  I  am  very  frankly  chagrined  to  learn 
that  it  is  not. 

I  think  that  it  is  a  very  difficult  situation  when  we  as  prosecutors, 
district  attorneys.  Federal  attorneys,  seek  to  use  the  news  media,  any 
of  it.  to  help  us  win  cases.  We  don't  use  wives.  We  don't  us<3  doctors. 
We  don't  use  lawyers.  We  don't  use  the  clergy^  to  help  us  establish 
cases  and  I  agree  with  that.  Those  are  for  good  reasons. 

It  is  tlie  public  policy  that  the  I'elationship  between  these  people 
should  be  protected.  I  think  tlie  very  same  public  policy  should  pre- 
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vail  with  regard  to  the  newmaii's  privilege.  It  is  not  for  the  protec- 
tion of  the  individuals  as  it  is  for  the  protection  of  the  public.  The 
nistitution  of  marriage,  the  institution  of  confession,  the  doctor-pa- 
tient relationship ;  this  is  the  real  rationale  behind  it. 

Mr.  Smith.  I  take  it  then  that  it  was  your  experience,  in  thinking 
that  you  did  not  have  a  right  to  do  this  thing  and  did  not  do  it,  that 
your  department  got  along  reasonably  well  and  you  did  not  hnd  it 
was  a  restriction  on  the  public  prosecurors'  finding  of  facts  that  kept 
law  and  order  going? 

]Mr.  ]Meeds.  Xot  at  all.  I  thinlv:  your  question  is  very  astute. 

Mr.  Smith.  Some  of  the  witnesses  who  testified  here  ha\'e  said 
that  they  have  a  feeling  that  reporters'  testimony  has  started  to  be- 
come a  new  legal  investigator}'  tool.  And  the  door  has  been  opened, 
et  cetera. 

So,  I  am  interested  in  hearing  you  say  that  3'ou  never  felt  par- 
ticularly restricted  in  your  investigations.  One  other  thing,  in  your 
statement  you  talk  about  confidentiality,  but  your  bill  does  not  men- 
tion confidentiality'.  I  understand  it  merely  says  a  news  person  shall 
not  be  required  to  disclose  any  information  obtained  by  him  or  any 
other  individual  who  is  responsible  for  publication  of  broadcast  or 
the  source  of  such  information,  whether  it  was  confidential  or  not. 

So  that  your  bill  to  that  extent  is  an  absolute  shield  and  without  re- 
quiring any  requirement  of  confidentiality. 

Mr.  ]\Ieeds.  That  is  correct.  I  think  if  we  get  into  the  position  that 
we  are  determining  what  is  confidential  and  what  is  not  confidential, 
tJien  we  have  gone  part  of  the  wa}'  in  making  some  value  judgments 
about  things  that  we  ought  not  to  be  inquiring  about,  because  you  begin 
to  impinge  upon  that  privilege,  that  feeling  of  assurance  that  we  don't 
want  to  impinge  upon, 

Mr.  Smith.  Thank  you  very  much. 

Mr.  Kastexjsieier.  Mr.  Danielson. 

Mr.  Danielson.  Mr.  Meeds,  thank  you  for  your  very  concise  state- 
ment. I  wisli  to  follow  up  ^Ir.  Smith  briefly. 

In  your  comment  you  said  that  as  a  prosecuting  attorney  you  never 
used  wives,  priests,  doctors.  I  think  what  you  really  mean,  is  it  not, 
that  you  never  used  a  wife  to  testify  against  her  husband  or  a  husband 
to  testify  against  the  wife.  You  didn't  eliminate  all  married  women  and 
men  ? 

Mr.  Meeds.  I  clearly  did  not.  I  mean  the  spouse  privdlege. 

Mr.  Danielson.  Likewise  I  don't  liiiow  if  you  ever  called  a  priest, 
you  may  have,  however,  not  to  testify  about  what  was  comnninicated 
in  the  confessional,  but  something  else.  You  didn't  eliminate  evei\yone 
who  was  a  member  of  the  clergy/  for  all  lorn^.s  of  testimony. 

Mr.  Meeds.  No.  It  is  with  regard  to  information  divulged. 

Mr.  Danielson.  May  I  go  a  little  further:  Did  you  ever  call  a  peni- 
tant  to  testify,  not  about  his  confession,  but  about  sometliing  else  that 
may  have  transpired  in  his  life  ? 

Mr.  Meeds.  Certainly. 

Mr.  Danielson.  In  every  law  suit  you  called  a  client  sooner  or 
later,  but  not  to  testifv  about  the  privileged  communication,  isn't  tliat 
a  fact  ? 

jSIr.  Meeds.  That  is  correct. 
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Mr.  Danielson.  Can  you  extend  that  analogy  to  the  newsman  situ- 
ation? A  newsman  wears  more  than  one  hat.  He  is  a  newsman  when 
he  performs  the  function  of  a  newsman.  But  he  also  h^as  information 
at  times  which  is  not  contidential  and  might  be  \'akiable  to  finding 
the  ultimate  tiutli.  Can  you  comment  on  that  ? 

Mr.  Meeds.  The  proper  thing  would  be  to  depend  upon  him  to  claim 
the  so-called  privilege,  perhaps,  but  you  could  get  into  this  problem : 
As  prosecuting  attorney,  wdien  1  was  first  prosecuting  attorney,  I  tried 
in  the  Supreme  Court  of  the  State  of  Washington  a  case  which  the 
former  prosecuting  attorney  had  prosecuted  in  which  he  had  called 
a  lawyer  as  a  witness  simply  to  ask  him  some  questions  about  a  tele- 
phone call  that  the  defendant  in  a  first  degree  murder  trial  iiad  made 
to  the  lawyer  after  allegedly  committing  the  crime. 

This  was  held  by  the  Washington  State  Supreme  Court  to  be 
grounds  for  reversal,  the  mere  fact  that  he  was  called.  I  don't  think  we 
want  to  go  that  far,  but  it  should  be,  perhaps  the  solution  is  to  allow 
the  news  person  to  claim  the  privilege, 

Mr.  Danielson.  Where  there  is  some  type  of  confidential  relation- 
ship existing? 

Mv.  INIeeds.  Eight. 

Mr.  Danielson.  I  think  that  is  correct. 

I  will  ask  one  more  question.  This  question  keeps  growing  in  my 
mind.  You  have  tried  a  lot  of  lawsuits  I  would  think.  You  said  you 
never  called  a  newsman.  Do  you  recall  the  adverse  party  ever  calling 
a  newsman? 

Mr.  Meeds.  I  don't.  That  is  one  of  the  things  that  strikes  me  as  so 
strange  in  this  day  and  age  supposedly  of  enlightenment.  It  was  10 
years  ago  when  I  was  a  prosecuting  attorney.  Somehow  we  never  had 
the  idea  that  you  called  news  people,  that  this  was  a  sacrosanct  area. 
at  least  in  terms  of  trying  to  get  information  about  a  specific  case  or 
calling  them  before  a  grand  jury.  You  just  did  not  do  it. 

Mr.  Danielson.  You  never  recall  them  being  called  ? 

Mr.  Meeds.  No. 

Mr.  Danielson.  I  tried  a  lot  of  lawsuits  myself  and  I  don't  remem- 
ber any  instance  in  which  I  or  my  adverse  party  called  a  newsman. 

I  wonder  if  this  problem  is  as  widespread  as  some  of  the  testimony 
would  indicate. 

Mr.  Meeds.  I  don't  think  it  was  prior  to  the  Supreme  Court  decision. 

ISIr,  Kastenmeier.  The  gentleman  from  Iowa. 

Mr.  Mez^t:nsky.  Mr.  Meeds,  I  gather  from  your  comments  after 
your  testimony  that  section  3  of  your  bill,  concerning  defamation,  in 
view  of  the  legal  remedies  that  now  exist  concerning  defamation,  may 
very  possibly  not  be  needed  at  all,  is  that  correct  ? 

Mr.  Meeds.  I  had  come  to  that  conclusion.  I  don't  know  exactly  how 
to  answer  Mr.  Smith's  question  however  and  I  think  that  the  wisdom  of 
this  committee  would  be  ample  to  take  care  of  this  problem.  I  reiterate 
that  this  should  be  used  as  a  shield  and  not  a  sword.  If  j^ou  go  by  that 
overall  philosophy,  then  you  will  do  whatever  is  right.  If  you  deter- 
mine that  someone  could  use  it  as  a  sword  without  that  provision,  then 
that  type  of  provision  should  be  in.  If  it  is  determined  they  could  not 
be,  then  it  should  be  out. 

Mr.  Mezvinsky.  I  was  interested  in  your  comment  as  the  others  have 
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been  regarding  the  local  prosecutor  background.  We  have  heard  the 
weighing  and  balancing  of  conflicting  interest,  the  two-tier  theory  as 
protecting  law  enforcement  and  administration  of  justice. 

So,  I  guess  again  for  the  record,  from  your  experience  as  well  as  from 
your  later  views  as  a  Congressman,  you  feel  there  would  not  be  any 
adverse  effect  or  impeding  of  law  enforcement  by  having  an  unquali- 
fied right,  which  is  what  you  have  advocated  today. 

Mr.  Meeds.  Indeed,  I  think  it  might  be  harmful  to  have  it  as  it  exists 
today.  I  think  law  enforcement  is  growing  up.  They  are  becoming  more 
proficient.  They  are  learning  that  you  don't  have  somebody  else  pre- 
pare your  cases  for  you.  If  they  get  the  idea  they  only  have  to  get 
newsmen  to  prepare  their  cases  and  then  go  into  court,  then  perhaps 
the  administration  of  justice  is  hurt.  The  confidentiality  of  sources 
and  newsmen  and  the  benefit  to  the  public  from  having  the  shield 
aside,  it  may  be  detrimental  to  law  enforcement  to  have  this  capability. 

Mr.  ]Mezat:nsky.  Wliy  do  you  think  that  the  news  persons  are  being 
called  before  grand  juries  now  ?  It  is  simply  the  Branzburg  decision 
or  is  there  some  other  reason  that  we  are  facing  and  that  it  is  more 
pronounced  today  than  what  it  was  when  you  were  a  prosecutor  ? 

Mr.  Meeds.  I  don't  know  really  and  I  don't  want  to  be  paranoid,  but 
it  just  seems  that  all  of  these  things  converging  at  once,  the  Supreme 
Court  decisions,  the  television  problems  in  renewal  of  licenses  in  Flor- 
ida, the  statement  of  Clay  Whitehead,  I  believe  it  was,  about  ideolog- 
ical plugola,  whatever  that  is,  and  all  of  these  other  things  occurring 
at  one  time,  make  a  person,  who  is  not  paranoid,  at  least  suspect  that 
there  is  an  effort  to  intimidate  the  news  media. 

Again,  I  don't  want  to  believe  the  worst  and  maybe  it  is  just  happen- 
stance that  all  of  these  things  are  occuring  at  once.  But  the  fact  that 
they  are  all  occurring  at  once,  whether  by  design  or  inadvertance,  it 
still  makes  jt  triply  bad  because  of  the  concept  that  reporters  and 
other  people  in  the  media  have  that  they  are  now  being  held  up  to  a 
microscope  and  every  action  they  take  is  being  used  on  the  basis  of 
whether  they  have  committed  some  kind  of  wrong. 

I  think  this  is  not  the  posture  we  want  our  media  in.  I  disagree  with 
the  press  often  and  I  don't  think  they  treat  me  fairly  sometimes,  but  the 
fact  is  if  they  can't  be  unfettered  the  strongest  single  bastion  we  have 
for  a  free  society  disappears. 

Mr.  Mezvinsky.  Is  it  your  view  then  that  if  we  put  in  tlie  qualifica- 
tions that  have  been  proposed  that  we  would  be  better  off  with  no  law  ? 
If  the  answer  to  that  is  yes,  then  can  you  at  least  give  an  answer  counter 
to  the  position  or  at  least  help  explain  the  apprehension  that  has  been 
expressed  that  if  this  Congress  passes  no  law  at  all  that  the  press  will 
actually  be  in  a  worse  position  than  if  we  passed  a  qualified  bill  ? 

Mr.  Meeds.  All  of  those  things  are  very  conjectural.  I  would  have 
to  see  the  qualification  that  was  put  in.  I  would  earnestly  hope  that  no 
qualifications  were  put  in  because  I  think  that  is  the  best  way  to  have 
it. 

On  the  other  hand,  there  are  some  people  being  arrested  today,  there 
are  some  people  in  jail  today.  The  press  itself,  the  media,  is  appre- 
hensive. If  we  could  lay  the  thing  to  rest  even  with  a  qualification  or  a 
couple  of  qualifications  that  are  not  subject  to  a  lot  of  abuse,  then 
maybe  we  ought  to  do  that. 
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I  can't  answer  your  question  yes  or  no.  It  would  just  depend  on  the 
circumstances. 

Mr.  Mezvinsky.  Thank  you. 

Mr.  Kastenmeier.  Thank  you.  You  are  probably  wise  not  to  try  to 
answer  that  yes  or  no,  although  this  committee  may  in  some  form 
have  to  resolve  it. 

We  thank  you  for  your  contribution  and  for  your  originality  in 
H.R.  3460.  We  appreciate  your  testifying  here. 

Next  the  Chair  is  very  pleased  to  call  one  of  the  leaders  in  the  Con- 
gress on  the  question  of  a  free  press  in  America,  who  testified  before 
this  committee  last  fall.  I  am  very  pleased  to  greet  again  our  colleague 
and  friend,  the  Honorable  Ogden  Reid.  Mr.  Reid  is  the  author  of  H.R. 
3482,  a  bill  to  provide  first  amendment  protection  for  the  press. 

TESTIMONY  OF  HON.  OGDEN  R.  REID,  A  U.S.  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  NEW  YORK 

Mr.  Reid.  Thank  you  very  much,  Mr.  Chairman. 

The  9  o'clock  shuttle  arrived  at  about  11,  as  you  may  have  gathered. 
I  appreciate  the  indulgence  of  your  very  distinguished  committee  to 
allow  me  to  testify  out  of  order. 

First,  allow  me  to  ask  that  my  statement  be  included  at  this  point 
in  the  record  in  the  interest  of  brevity. 

Mr.  Kastenmeier.  Without  objection  your  statement  will  be  received 
as  pait  of  the  record  and  you  may  continue  as  you  wish. 

[Mr.  Reid's  statement  follows :] 

Statement  of  Hon.  Ogden  R.  Reid,  Maech  12, 1973 

Mr.  Chairman,  it  is  indeed  a  privilege  to  have  the  opportunity  to  testify  before 
your  distinguished  subcommittee  on  the  vitally  important  newsman's  "shield" 
legislation  pending  in  the  Congress. 

At  earlier  hearings  on  this  subject  last  September,  I  argued  for  a  qualified 
privilege  for  newsmen  against  compulsory  disclosure  of  confidential  information 
or  sources.  Today  I  hold  that  this  privilege  must  be  absolute  and  unqualified. 

I  have  reached  this  conclusion  because  in  the  past  several  months  courts  in 
various  states  with  "newsman's  privilege"  statutes  on  the  books  have  found  ways 
to  emasculate  these  laws  and  to  strip  away  the  protection  which  they  were  in- 
tended to  confer  on  newsmen. 

As  a  result,  at  least  three  news  reporters  have  been  thrown  into  jail  in  such 
states — New  York  (Edwin  A.  Goodman),  New  Jersey  (Peter  Bridge),  and  Cali- 
fornia (William  Farr).  Many  others  around  the  country  have  been  threatened 
with  jail. 

In  each  instance  of  jailing,  the  statute  was  too  narrowly  or  too  loosely  drafted 
to  prevent  the  courts  from  circumscribing  its  applicability  so  drastically,  in  ap- 
parent violation  of  legislative  intent,  that  it  effectively  provided  no  protection 
whatsoever. 

Thus,  the  inescapable  danger  of  attempting  to  enact  a  qualified  or  otherwise 
non-comprehensive  "shield"  law  is  the  certainty  that  the  courts  will  find  real  or 
imagined  loopholes  in  it  wide  enough  for  aggressive  govenmaent  prosecutors  and 
investigators  to  drive  trucks  through. 

If  exceptions  for  "national  interest"  or  "national  security"  are  adopted  in  a 
Federal  "shield"  law,  what  imaginative  prosecutor  could  not  cite  a  thousand 
different  ways  in  which  these  interests  would  be  threatened  unless  this  or  that 
reporter  told  what  he  knew? 

What  is  the  "national  interest"  or  the  "national  security"  anyway?  If  one 
thinks  they  can  be  defined  with  sufficient  precision  to  preclude  abuses,  one  need 
only  reflect  on  the  wholesale  and  outrageous  abuses  of  security  classifications  by 
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the  Executive  Branch  ia  spite  of  extensive  definitions  and  restrictive  language 
in  the  applicable  Executive  Orders.  While  estimates  vary,  William  Florence,  a 
senior  Air  Force  security  expert,  has  stated  flatly  that  99Vi  per  cent  of  all  material 
given  security  classification  pursuant  to  oflScial  regulations  and  guidelines  de- 
serves no  classification  vphatsoever  even  on  the  basis  of  the  language  of  those  very 
regulations  and  guidelines. 

Congress  should  not  enact  a  law  which  is  going  to  be  capable  of  evasion  in 
991/^  out  of  every  100  cases  to  which  it  is  intended  to  apply. 

What  is  true  of  "national  interest"  or  "national  security"  will  be  true  of  any 
other  language  drafted  to  allow  exceptions  from  the  general  rule  of  nondisclosure. 
"While  intended  to  be  restrictive,  it  can  invariably  be  turned  on  its  head  to  serve 
as  the  basis  for  comi>elling  a  newsman  to  breach  his  confidential  relationship  with 
his  source. 

This  is  exactly  what  has  happened  to  various  state  "shield"  laws  at  the  hands 
of  the  courts. 

In  the  case  involving  reporter  William  Farr  in  Los  Angeles  (Farr  v.  Superior 
Court,  County  of  Los  Angeles,  99  Cal.  Rptr.  342,  22  Cal.  App.  3d  63,  1972),  the 
court  held  the  Califortiia  privilege  statute  inapplicable  in  part  because  Farr  was 
no  longer  a  reporter  at  the  time  he  claimed  the  privilege,  even  though  he  had  been 
a  reporter  at  the  time  he  received  the  confidential  information.  Whatever  else 
may  be  said  of  this  opinion,  it  is  logically  impossible  to  defend  the  proposition 
that  such  statutes  could  do  any  good  if  reporters  who  once  leave  the  profession 
are  then  required  to  testify  as  to  confidences  obtained  during  the  course  of  their 
work  as  journalists. 

The  court  in  the  Farr  case  also  held  that  since  the  trial  judge  in  the  Manson 
case  had  barred  communication  between  all  lawyers  and  the  press,  no  statute, 
however  broadly  phrased,  could  prevent  the  judge  from  requiring  the  reporter, 
under  pain  of  contempt,  to  testify  as  to  the  nature  of  any  violation  of  his  order. 
In  this  fashion,  the  California  statute  was  upended  and  the  reporter,  instead  of 
being  protected  against  forced  testimony  as  to  his  source,  was  held  required  to 
testify  precisely  because  the  judge  wanted  to  know  who  the  source  was. 

In  the  New  Jersey  ease  involving  reporter  Peter  Bridge  (In  the  Matter  of 
Peter  Bridge,  Charged  rcith  Contempt  of  Court,  120  N.J.  Super.  460,  295  A.  2d  3 
1972 ) ,  the  New  Jersey  "shield"  law  was  ruled  inapplicable  in  that  particular  case 
because  of  a  separate  rule  of  evidence  which  the  courts  declared  to  be  controlling. 
Yet,  as  Mr.  Bridge  has  testified,  that  other  "controlling"  rule  of  evidence  was 
never  intended  to  override  the  "shield"  law,  but  was  drafted  for  the  wholly  un- 
related purpose  of  requiring  a  witness  who  had  testified  on  direct  examination 
to  be  responsive  to  cross-examination  on  the  same  matter.  Largely  in  reaction  to 
this  case,  the  New  Jersey  Legislature  shortly  thereafter  overwhelmingly  passed 
a  broad,  comprehensive,  and  absolute  privilege  bill  to  prevent  similar  judicial 
abuses  in  the  future. 

The  New  York  "shield"  law  has  been  evaded  by  the  New  York  courts  in  three 
separate  cases,  on  a  different  ground  in  each  one. 

The  general  manager  of  New  York  City  radio  station  WBAI-FM,  Edwin  A. 
Goodman,  was  jailed  last  year  for  relying  on  the  state  "shield"  law  in  refusing 
to  turn  over  to  a  grand  jury  the  tapes  of  telephone  conversations  made  with  un- 
identified prison  inmates  and  broadcast  live  during  the  course  of  a  prison  re- 
bellion. Tlie  court  ignored  the  possibility  that  the  tapes  would  be  used  by  law 
enforcement  authorities  to  Identify  the  prisoners  through  voiceprints,  and  ruled 
that  the  law's  protection  against  disclosure  of  news  sources  did  not  apply.  The 
court  also  ignored  the  fact  that  the  statute  does  not  divest  the  privilege  even  in 
cases  where  the  content  of  the  information  has  previously  been  published. 

A  second  case  involving  WBAI-FM  {Matter  of  WBAI-FM,  68  Misc.  2d  355, 
1971)  further  distorted  the  New  York  "shield"  law  when  the  court  ruled  that 
the  privilege  against  disclosure  did  not  apply  if  the  unidentified  source  was  the 
one  who  initiated  contact  with  the  newsmen,  rather  than  vice  versa.  The  law 
contains  no  requirement  whatsoever  that  the  newsman  must  aflJrmatively  have 
sought  out  the  source,  as  opposed  to  having  the  source  come  to  him.  Since  the  pur- 
pose of  the  law  is  to  encourage  news  sources  to  furnish  information  to  the  press, 
the  court's  opinion  seems  devoid  of  logic. 

In  yet  a  third  case  (People  v.  Wolf,  333  N.Y.S.  2d  299,  1972),  the  court  read 
into  the  New  York  "shield"  law  interpretations  resulting  in  still  further  emas- 
culation of  the  protection  for  newsmen.  The  law,  which  includes  no  reference  to 
confidentiality  as  a  precondition  for  applicability,  was  held  to  require  a  con- 
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fidential  relationship  between  the  reporter  and  his  source.  Absent  such  a  rela- 
tionship, the  court  held,  the  statute  gave  the  reporter  no  protection. 

All  these  decisions  prove  a  clear  unwillingness  by  the  judiciary  to  give  any  but 
the  most  grudging  interpretations  to  newsman's  "shield"  laws. 

In  large  measure  the  attitudes  of  the  courts  emanate  from  the  attitudes  of  the 
government  prosecutors  and  investigators  who  urge  on  them  the  most  limited 
possible  application  of  "shield"  laws.  Government  attorneys  have  not  been  known 
lately  for  their  sensitivity  to  the  fundamental  First  Amendment  principles  of 
free  press  and  the  public's  right  to  know. 

All  this  reflects  the  broader  climate  of  official  hostility  to  the  press  which  con- 
tinues to  characterize  this  Administration.  The  press  has  been  attacked  on  every 
front. 

Two  great  newspapers  were  restrained  in  1971  from  publishing  information 
which  the  Administration  found  embarrassing. 

Broadcast  stations  have  been  threatened  with  loss  of  their  licenses  if  they 
continue  to  report  the  news  in  a  manner  found  inadequate  by  Government 
officials. 

Oil  the  most  spurious  charges  imaginable,  the  Administration  allegedly  ordered 
the  arrest  a  few  weeks  ago  of  a  crusading  reporter  whose  revelations  about  the 
government's  shabby  and  dishonest  treatment  of  Amei-ican  Indians  did  not  sit 
well  with  people  in  high  places. 

While  arresting  one  reporter,  the  Administration  has  been  caught  ordering  an 
FBI  investigation  on  another. 

Pursuant  to  offensive  Justice  Department  guidelines,  which  presume  to  vest 
in  the  Justice  Department  powers  which  I  believe  to  be  fundamentally  inconsistent 
with  First  Amendment  principles,  newsmen  have  been  hauled  before  courts  and 
grand  juries  in  efforts  to  pry  confidential  information  from  them. 

In  this  climate,  it  would  be  the  gravest  mistake  for  Congress  to  rely  on  the 
forbearance  of  either  the  Executive  Branch  or  the  Judiciary  in  implementing  any 
qualified  "shield"  law.  If  past  exepreience  in  a  guide,  statutes  which  are  quali- 
fied or  otherwise  imprecise  provide  only  illusory  protection. 

The  clearest  foreshadowing  of  things  to  come  is  the  attitude  expressed  in  the 
very  revealing  remark  of  Assistant  Attorney  General  Roger  Crampton  quoted 
in  a  Washington  Post  interview  published  February  5,  1973.  Noting  the  public 
attention  called  to  this  entire  issue  by  the  press  itself,  he  stated :  "I  think  news- 
men are  going  to  get  away  with  bloody  murder  now." 

Given  the  bitterness  toward  the  press  which  this  shocking  statement  unwitt- 
ingly reflects,  newsmen  and  others  who  believe  in  freedom  of  the  press  may  be 
forgiven  if  they  find  it  less  than  reassuring. 

Out  of  these  considerations.  I  am  utterly  convinced  that  the  only  effective 
guarantee  against  abuse  of  the  press  by  overzealous  courts,  gi'and  juries,  and 
investigatory  agencies  is  an  absolute  statutory  protection  of  newsmen  and  authors 
against  compulsory  disclosure  of  any  kind  of  information,  whether  published  or 
unpublished,  or  sources  of  information,  whether  human,  documentary,  recorded 
or  otherwise. 

Toward  this  end  I  have  introduced  H.R.  3482,  entitled  the  "First  Amendment 
Protection  Act  of  1973"  to  emphasize  its  purpose  to  protect  the  basic  Constitu- 
tional principles  of  a  free  press  and  the  public's  right  to  know.  The  essential 
features  of  my  bill  are  : 

An  absolute  and  totally  unqualified  privilege  against  compulsory  disclosure 
before  any  federal  body  of  information  or  sources  of  information  obtained  or 
recieved  by  a  person  or  organization  while  acting  in  the  capacity  of  journalist  or 
news  medium ; 

Conferral  of  this  privilege  with  respect  to  both  published  and  unpublished 
information,  including  the  person's  mental  knowledge,  notes,  film,  recordings, 
photographs,  outtakes  and  information  in  any  form  whatsoever  ; 

Comprehensive  definition  of  "journalist"  as  including  any  employee  or  agent  of 
a  newspaper,  magazine,  radio  or  television  station  or  network,  or  wire  or  news 
service,  or  book — including  an  author ; 

Comprehensive  definition  of  "news  medium"  as  including  any  newspaper, 
magazine  or  other  periodical,  radio  or  television  or  network,  book  or  pamphlet, 
or  wire  or  news  service  and  any  employee,  operator,  publisher,  or  agent  thereof. 

Mr.  Chairman,  the  protection  against  disclosure  conferred  by  this  bill  is  in- 
tended to  be  comprehensive,  absolute,  and  totally  without  exception. 

It  applies  to  any  person,  including  book  authors,  who  are  in  any  manner 


415 

involved  in  the  process  of  disseminating  information  to  tlie  public — from  those 
who  initially  gather  the  information  to  those  who  transmit  it  to  the  public,  and 
everyone  connected  with  the  process  in  between.  This  is  to  insui"e  that  informa- 
tion protected  from  disclosure  by  a  reporter  cannot  be  obtained  by  subpoenaing 
the  typesetter  or  the  copy  boy. 

It  should  further  be  noted  that  my  bill  safeguards  not  only  unpublished 
information,  but  published  information  as  well.  Compelling  journalists  to  testify 
as  to  what  they  have  witnessed  and  written  about  inevitably  leads  to  demands  for 
notes,  outtakes,  and  the  like  in  order  to  test  the  accuracy  of  what  was  reported. 
Precisely  this  kind  of  situation  occurred  recently  in  the  Watergate  criminal  trial, 
in  which  the  defense  sought  the  unpublished  tape  recording  of  a  Los  Angeles 
Times  interview  with  a  key  prosecution  vsdtness  in  oi-der  to  test  the  accuracy  of 
the  witness'  testimony  at  the  trial.  When  the  newspaper  refused  a  court  order 
to  furnish  the  tapes,  its  Washington  Bureau  Chief,  John  Lawrence,  was  ordered 
jailed. 

In  a  broader  sense,  compelling  a  journalist  to  testify  as  to  published  informa- 
tion changes  his  function  from  that  of  the  reporter-observer  he  should  be  to  that 
of  an  informer,  a  police  agent,  or  a  witness.  1  do  not  believe  reporters  should  be 
put  in  this  position,  where  they  become  investigating  anns  of  the  government. 

It  is  often  asked,  do  we  give  away  too  much  if  we  exempt  newsmen  from  having 
to  disclose  information  gained  by  them  in  their  capacity  as  newsmen?  The  answer 
is  that  we  give  away  nothing  except  that  which  we  would  never  have  had  in  the 
first  place  if  newsmen  had  not  brought  it  to  our  attention  by  publishing  it.  And 
where  guaranteed  confidentiality  was  the  only  condition  on  which  the  newsman 
could  obtain  the  information,  we  serve  no  long  range  purpose  whatsoever  by 
trying  to  breach  that  confidential  relationship. 

To  do  so  would  only  cause  the  sources  of  such  information  to  dry  up  in  the 
future.  When  that  happens,  the  government  will  be  exactly  where  it  was  with 
a  "shield"  law — without  the  confidential  information.  The  only  difference  is  that 
without  the  "shield"  law.  not  only  the  government  but  the  American  people  will 
also  be  deprived  of  important  information  which  they  have  a  Constitutional  right 
to  know. 

Thus  to  enact  an  all-encompassing  "shield"  law  will  cause  no  net  loss  of  infor- 
mation to  government  investigators  and  will  ensure  continued  publication  to  the 
American  people  of  vital  news  stories.  Not  to  enact  such  a  law  will  eventually 
terminate  further  publication  of  these  stories,  with  the  only  possible  gain  for 
the  government  being  avoidance  of  the  embarrassment  which  such  stories  often 
cause  it.  The  First  Amendment  was  not  conceived  to  save  the  government  from 
emba  rra  ssment. 

Where  voluntary  cooperation  by  the  press  is  called  for  to  prevent  clear  dangers 
or  injustices  to  individuals,  I  am  confident  such  coopei-ation  will  be  forthcoming. 
After  all,  newsmen,  like  the  rest  of  us,  are  human  beings. 

We  should  also  be  aware  that  if  newsmen  are  added  to  the  several  hundred 
thousand  doctors,  lawyers,  and  clergymen  who  now  possess  testimonial  privilege 
under  our  laws,  the  size  of  this  relatively  small  group  will  increase  by  only  about 
12  per  cent. 

In  its  opinion  in  the  Caldwell  case  last  year,  the  Supreme  Court  invited  Con- 
gress to  enact  "shield"  legislation,  stating : 

Congress  has  freedom  to  detemiine  whether  a  statutory  newsman's 
privilege  is  necessary  and  desirable  and  to  fashion  standards  and  rules  as 
narrow  or  as  broad  as  deemed  necessary  to  address  the  evil  discerned. 

Justice  Potter  Stewart,  in  his  dissenting  opinion  in  the  same  case,  criticized 
the  Court  for  showing  "a  disturbing  insensitivity  to  the  critical  role  of  an  in- 
dependent press  in  our  society."  Let  the  Congress  not  be  equally  insensitive. 

I  hoi)e  the  Congress  will  treat  this  matter  with  urgency.  Every  encroachment 
on  a  free  press  besmirches  our  constitutional  heritage.  We  have  witnessed  far  too 
many  such  encroachments  already.  Let  us  act  promptly  and  decisively  to  close  this 
sad  chapter  of  our  recent  history. 

I  have  never  forgotten  an  observation  made  to  me  several  years  ago  by  Tito 
Gainz  Paz.  the  distinguished  publisher  of  La  Prenza  who  was  then  in  exile  from 
Peron's  Argentina.  He  said,  "I  have  learned  from  some  rather  bitter  experience 
one  either  has  freedom  of  the  press  or  one  does  not,  and  there  is  nothing  in 
bet^i-een." 
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Mr.  Reid.  First,  I  was  handed  by  Mr.  Emmons,  my  assistant  who 
has  worked  on  much  of  this  legislation,  the  Washington  Post  for 
Thursday,  March  8.  He  has  blocked  out  portions  of  the  Washington 
Post  where  there  were  confidential  sources  other  than  stated  sources.  It 
is  interesting  in  going  through  this  particular  edition  to  see  the  high 
volume  of  them. 

Second,  I  would  call  to  the  committee's  attention  the  statements  on  a 
split  page  of  the  New  York  Times  this  morning,  March  12,  includ- 
ing the  statements  of  Walter  Cronkite.  He  talks  about  the  subconcious 
effect  of  what  is  presently  going  on  that  "*  *  *  worries  me  a  great 
deal,"  he  states. 

I  try  to  analyze  my  own  emotions  about  these  things  when  a  matter  comes  up 
to  use  for  decision.  The  first  indication  to  me  is  that  I  thinli  I  want  to  pull  back 
a  little  bit,  throw  up  my  dukes  and  take  a  quick  step  back  before  I  launch  out 
again  and  that  reflex  action  worries  me. 

He  adds  in  the  New  York  Times : 

What  I  object  to  in  the  criticism  from  the  White  House  is  not  the  fact  that 
there  is  criticism  or  the  fact  that  they  would  try  to  raise  their  own  credibility  by 
attacking  ours,  i.e.  the  TV  networks,  but  what  happens  is  that  their  Administra- 
tion, through  a  concerted  campaign,  has  managed  to  politicize  the  issue  of  the 
press  versus  the  Administration  to  the  point  where  we  come  to  the  real  crunch, 
which  is  the  matter  of  our  actual  freedom  to  operate,  freedom  to  criticize  and  our 
right  to  do  that. 

Mr.  Kastenmeier.  For  the  record  you  have  just  quoted  this  morn- 
ing's New  York  Times,  a  statement  of  Walter  Cronkite. 

Mr.  Reid.  Yes,  the  headline  is  "TV  Top  Anchorman  Assesses  Wliite 
House  Policy." 

I  mention  these  two  examples  merely  in  pursuit  of  the  com- 
ment I  had  the  opportunity  and  privilege  to  make  before  your  sub- 
committee earlier,  Mr.  Chairman,  namely,  that  our  press  today  is  under 
the  most  serious  attack  in  our  Nation's  history. 

It  involves  not  only  the  print  media,  but  quite  obviously  TV  and 
radio. 

You  will  recall  in  my  previous  testimony  I  advanced  the  advisability 
of  a  qualified  privilege. 

Subsequent  to  that  it  has  become  increasingly  clear  that  the  courts  in 
various  States  with  newsmen's  privilege  statutes  on  the  books  have 
found  ways  to  emasculate  these  laws  and  strip  away  the  protection 
they  are  intended  to  confer  on  newsmen. 

Thus,  the  inescapable  danger  of  attempting  to  enact  an  unqualified 
or  otherwise  noncomprehensive  shield  law  is  the  certainty  that  the 
courts  will  find  real  or  imaginary  loopholes  and  wide  enough  for  ag- 
gressive Government  prosecutors  and  investigators  to  drive  trucks 
through. 

Wlien  the  committee  would  seek  to  define,  for  example,  something 
like  "national  security,"  I  think  we  run  into  an  almost  insurmountable 
question. 

Accordingly,  I  feel  very  strongly  now  that  it  is  important  and  im- 
perative to  consider  an  absolute  privilege  bill.  I  will  not  relate  the  de- 
tails in  my  statement  other  than  to  note  that  in  the  case  involving  Wil- 
liam Farr  in  Los  Angeles,  the  statute  conferring  privilege  was  not 
effective  simply  because  Farr  was  no  longer  a  reporter. 

Other  instances  of  the  courts  not  upholding  privilege  occurred  in  the 
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case  of  Peter  Bridge,  in  the  case  of  Edwin  A.  Goodwin,  WBAI-FM, 
and  in  the  case  People  v.  'Wolf.  This  dealt,  of  course,  with  whether  or 
not  there  was  reference  to  confidentiality  as  a  precondition  for  appli- 
cability in  the  statute  in  question. 

But  all  those  cases,  I  think,  are  indicative  of  the  fact  that  existing 
shield  laws,  including  an  absolute  shield  in  New  York,  have  not  served 
the  purpose  intended  and  raise  very  grave  questions  about  the  validity 
of  a  qualified  shield. 

Further,  government  attorneys  have  not  been  known  lately  for  their 
sensitivity  to  the  fundamental  first  amendment  principles  of  free  press 
and  the  public's  right  to  know. 

Two  great  newspapers,  as  you  well  know,  were  restrained  in  1971 
for  publishing  information  which  the  administration  found  embarrass- 
ing. Broadcast  stations  have  been  threatened  with  loss  of  licenses  if 
they  continue  to  broadcast  information  that  is  distasteful  to  the 
administration. 

On  the  most  spurious  charges  imaginable,  the  administration  al- 
legedly ordered  the  arrest  a  few  weeks  ago  of  a  crusading  reporter 
whose  revelations  about  the  Government's  shabby  and  dishonest  treat- 
ment of  American  Indians  did  not  sit  well  with  people  in  high  places. 

While  arresting  one  reporter,  the  administration  has  been  caught 
ordering  an  FBI  investigation  on  another. 

Pursuant  to  offensive  Justice  Department  guidelines,  which  pre- 
sume to  vest  in  the  Justice  Department  powers  which  I  believe  to  be 
fundamentally  inconsistent  with  first  amendment  principles,  news- 
men have  been  hauled  before  courts  and  grand  juries  in  efforts  to  pry 
confidential  information  from  them. 

In  this  climate,  it  would  be  the  gravest  mistake  for  Congress  to  rely 
on  the  forbearance  of  either  the  executive  branch  or  the  judiciary  in 
implementing  any  qualified  shield  law.  If  past  experience  is  a  guide, 
statutes  which  are  qualified  or  otherwise  imprecise  provide  only  il- 
lusory protection. 

The  clearest  foreshadowing  of  things  to  come  is  the  attitude  ex- 
pressed in  the  very  revealing  remark  of  Assistant  Attorney  General 
Eoger  Cramton  quoted  in  a  Washington  Post  interview  published 
February  5,  1973.  Noting  the  public  attention  called  to  this  entire 
issue  by  the  press  itself,  he  stated,  "I  think  newsmen  are  going  to  get 
away  with  bloody  murder  now." 

Given  the  bitterness  toward  the  press  which  this  shocking  statement 
unwittingly  reflects,  newsmen  and  others  who  believe  in  freedom  of 
the  press  may  be  forgiven  if  they  fird  it  less  than  reassuring. 

Out  of  these  considerations,  I  am  utterly  convinced  that  the  only 
effective  guarantee  against  abuse  of  the  press  by  overzealous  courts, 
grand  juries,  and  investigatory  agencies  is  an  absolute  statutory  pro- 
tection of  newsmen  and  authors  against  compulsory  disclosure  of  any 
kind  of  information,  whether  published  or  impublished,  or  sources  of 
information,  whether  human,  documentary,  recorded  or  otherwise. 

Toward  this  end  I  have  introduced  H.R.  3482,  entitled  the  "First 
Amendment  Protection  Act  of  1973"  to  emphasize  its  purpose  to  pro- 
tect the  basic  constitutional  principles  of  a  free  press  and  the  public's 
right  to  know.  The  essential  features  of  my  bill  are : 

An  absolute  and  totally  unqualified  privilege  against  compulsory 
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disclosure  before  any  Federal  body  of  information  or  sources  of  infor- 
mation obtained  or  received  by  a  person  or  organization  while  acting 
in  the  capacity  of  journalist  or  news  medium. 

Conferral  of  this  privilege  with  respect  to  both  published  and  un- 
published information,  including  the  person's  mental  knowledge,  notes, 
film,  recordings,  photographs,  outtakes  and  information  in  any  other 
form  whatsoever. 

Comprehensive  definition  of  "journalist"  as  including  any  news- 
paper, magazine  or  other  periodical,  radio  or  television  or  network, 
book  or  pamphlet,  or  wire  or  news  service  and  any  employee,  operator, 
publisher,  or  agent  thereof. 

Mr.  Chairman,  the  protection  against  disclosure  conferred  by  this 
bill  is  intended  to  be  comprehensive,  absolute,  and  totally  without 
exception. 

It  applies  to  any  person,  including  book  authors,  who  are  in  any 
manner  involved  in  the  process  of  disseminating  information  to  the 
public-— from  those  who  initially  gather  the  information  to  those  who 
transmit  it  to  the  public  and  everyone  connected  with  the  process  in 
between.  This  is  to  insure  that  information  protected  from  disclosure 
by  a  reporter  cannot  be  obtained  by  subpenaing  the  typesetter  or  the 
copy  boy. 

It  should  further  be  noted  that  my  bill  safeguards  not  only  unpub- 
lished information,  but  published  information  as  well.  Compelling 
journalists  to  testify  as  to  what  they  have  witnessed  and  written  about 
inevitably  leads  to  demands  for  notes,  outtakes,  and  the  like  in  order 
to  test  the  accuracy  of  what  was  reported.  Precisely  this  kind  of  situa- 
tion occurred  recently  in  the  Watergate  criminal  trial,  in  which  the 
defense  sought  the  unpublished  tape  recordings  of  a  Los  Angeles 
Times  interview  with  a  key  prosecution  witness  in  order  to  test  the 
accuracy  of  the  witness  testimony  at  the  trial.  When  the  newspaper 
refused  a  court  order  to  furnish  the  tapes,  its  Washington  Bureau 
Chief,  John  Lawrence,  was  ordered  jailed. 

In  a  broader  sense,  compelling  a  journalist  to  testify  as  to  published 
information  changes  his  function  from  that  of  the  reporter-observer 
he  should  be  to  that  of  an  informer,  a  police  agent,  or  a  witness.  I  do 
not  believe  reporters  should  be  put  in  this  position,  where  they  become 
investigating  arms  of  the  government. 

Fundamentally  what  we  are  dealing  with  here  is  the  constitutional 
right  to  know  of  the  American  public. 

I  believe,  from  having  served  as  both  a  reporter  and  news  editor 
and  editor  and  publisher,  that  we  are  faced  here  with  the  climate  and 
reality  wherein  the  average  reporter  today  asks  himself  the  question 
of  whether  or  not  he  is  going  to  jail  when  he  writes  a  sensitive  story. 
The  news  editor  is  concerned  over  the  potential  effect  of  a  sensitive 
story  and  sources  are  drying  up  in  many  areas  of  the  United  States. 

TV  and  radio  are  pulling  in,  in  my  judgment,  whether  it  is  a  reflex 
action  or  a  calculated  attempt  to  be  very  cautious,  in  forthright 
reporting. 

In  another  sense,  there  are  several  things  that  we  can  say  unfor- 
tunately with  some  degree  of  confidence.  If  Congress  fails  to  act  and 
if  the  administration  continues  on  its  present  course.  I  think  we  can 
prophesy  that  more  news  sources  will  dry  up  and  indeed  have  today 
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dried  up.  Reporters  will  not  be  able  to  get  stories  of  widespread  public 
interest.  Editors  will  lack  information  necessary  to  make  balanced 
judgments  and  editorial  decisions. 

I  would  point  out  that  the  capacity  of  a  Washington  Bureau  Chief 
to  have  private  conversations  with  key  members  of  the  White  House 
or  Ambassadors  and  other  germane  sources  will  no  longer  exist  if  the 
confidentiality  of  those  conversations  either  with  a  reporter,  editor,  or 
editorial  writer  are  in  question. 

I  think  the  tendency  here  will  be  to  increase  toward  domination  or 
to  see  domination  of  the  news  by  official  Government  spokesmen 
without  likelihood  of  countervailing  information. 

One  other  prediction  one  could  make  this  morning  is  that  we  will  see 
an  end  to  investigative  reporting  in  the  United  States.  I  think  tluit 
would  be  very  serious. 

Let  me  close,  Mr.  Chairman,  by  just  noting  that  the  Supreme  Court 
in  the  Caldioell  case  invited  tlie  Congress  to  enact  shield  legislation, 
as  you  know,  and  specifically  stated,  "Congress  has  freedom  to  deter- 
mine whether  a  statutory  newsman's  privilege  is  necessary  and  de- 
sirable and  to  fashion  standards  and  rules  as  narrow  or  as  broad  as 
deemed  necessary  to  address  the  evil  discerned." 

Justice  Potter  Stewart,  with  whom  I  have  had  some  relations  over 
the  years,  when  he  was  an  initial  judge  in  the  Marie  Torre  case,  has 
seen  something  of  a  change  in  this  period.  In  his  dissenting  opinion, 
he  noted  a  disturbing  insensitivity  to  the  critical  role  of  an  independent 
])ress  in  our  society. 

Here  I  believe  he  was  making  reference  to  the  court  for  not  show- 
ing sufficient  sensitivity.  I  think  it  is  critically  important  that  the 
Congress  not  be  equally  insensitive. 

I  mentioned  once  before  before  this  distinguished  committee  Tito 
Gainz  Paz  saying  that  you  either  have  free  press  or  you  don't  and 
there's  nothing  in  between. 

I  know  there  are  tough  questions  before  this  committee.  I  know 
something  of  the  thoughtfulness,  care  and  deliberation  of  the  com- 
mittee, the  chairman,  the  staff  and  the  members.  I  do  believe  that 
failing  to  act  would  be  dangerous. 

I  equally  feel  at  this  point  that  we  must  have  an  absolute  shield  if 
we  are  going  to  have  a  free  press.  I  would  wish  that  the  Supreme  Court 
had  acted  and  made  it  unnecessary  for  your  distinguished  committee 
to  act,  but  in  fact  the  court  has  acted  and  has  raised  very  grave 
questions  as  to  whether  free  press  will  continue  in  this  country. 

I  hope  the  Congress  will  be  worthy  of  that  challenge.  What  we  are 
doing  is  not  protecting  a  profession,  however  important  that  is,  what 
we  are  protecting  is  the  Fourth  Estate,  in  a  sense  the  fourth  branch  of 
government  and  the  paramount  right  of  the  American  people  to  know. 
Absent  that  right,  free  government  fails  to  exist. 

Thank  you,  Mr.  Chairman. 

^Ir.  IvASTEXMEiER.  We  thank  our  colleague  for  again  coming  this 
morning  and  sharing  with  us  his  views  as  a  former  reporter  and  pub- 
lisher of  the  vei-y  central  question  involving  the  first  amendment  and 
noting  your  concluding  observation,  I  don't  know  Tito  Gainz  Paz, 
but  I  would  assume  from  recent  press  reports  he  might  be  in  exile 
again  if  the  elections  are  reported  correctly. 
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Mr.  Reid.  It  sounds  as  if  that  conclusion  might  be  accurate,  but 
perhaps  the  Peronistas  have  learned  the  merits  of  a  free  press.  I  don't 
know,  but  I  hope  so. 

Mr.  Kastenmeier.  Going  to  a  different  point,  I  have  two  questions. 
The  first  one :  Your  bill,  however  broad,  does  not  apply  to  the  States. 
You  have  kept  it  for  the  federal  system. 

Inasmuch  as  the  preceding  witnesses  and  others  have  increasingly 
noted  that  the  difficulty  is  in  the  several  States,  perhaps  even  more 
than  federally,  although  one  could  assume  that  the  danger  from  the 
Federal  establishment  potentially  could  be  greater  because  of  a  number 
of  things,  the  size  of  the  bureaucracy,  the  national  security  factor  and 
all  the  others,  nonetheless,  from  a  practicing  news  standpoint  the  prob- 
lem seems  to  be  more  widespread  at  the  local  and  State  level. 

Your  bill  doesn't  reach  it.  Wliat  is  your  comment  on  that? 

Mr.  REro.  My  comment,  as  the  chairman  knows,  is  that  while  ideallv 
I  would  like  to  see  the  statute  apply  to  the  States  as  well  as  the  Fed- 
eral Government,  I  think  the  task  before  this  committee  is  very  com- 
plex without  adding  that  factor  to  it.  It  would  be  my  hope  that  a 
Federal  statute  that  would  be  simple  and  absolute  could  be  reported 
and  let  that  serve  as  a  guide  and  hopefully  the  States  would  take  due 
note  of  that  and  perhaps  the  complicating  factor  of  covering  the  State 
would  not  be  necessary. 

But  it  seemed  to  me  from  a  practical  legislative  standpoint  that  it 
was  almost  physically  impossible  to  pass  a  statute  in  the  House  and 
Senate  covering  the  States,  as  well  as  the  Federal  Government. 

Mr.  Kastenmeier.  If  there  were  a  question  of  a  qualified  statute 
reaching  the  States  as  well  as  the  Federal  Government  or  an  absolute 
statute  merely  reaching  the  federal  system,  you  would  prefer  the 
latter? 

Mr.  'Retd.  Yes ;  I  would. 

Mr.  Kastenmeier.  The  other  question  I  have  of  you  is  one  I  have  not 
asked  of  any  other  witness,  but  it  does  occur  to  me  and  I  would  ap- 
preciate any  comment  you  might  make.  It  is  clear  that  from  Septem- 
ber and  October  to  February  and  March  the  views  of  many  have 
changed  in  terms  of  the  urgency  of  legislation,  the  character  of  that 
legislation  tending  by  many  in  the  field  of  journalism,  legislative  advo- 
cates, and  others  toward  a  more  absolute  approach. 

My  question  is :  If  in  4,  5,  or  6  months  time  the  views  of  so  many 
on  whom  we  should  rely  have  changed  so  substantially,  would  we  be 
maybe  premature  in  leaping  to  a  conclusion  presently  reached.  Wliat 
conclusion  might  all  those  people  reach  4  or  8  months  hence  ?  Would 
it  necessarily  be  the  same  ? 

We  see  great  movement  in  attitude.  Might  we  take  note  of  that  fact 
and  express  some  caution  about  moving  too  preemptively  in  terms  of 
seeking  a  solution  ? 

Mr.  Reid.  I  think  that  is  a  very  thoughtful  impression.  I  think  the 
reason  for  the  change  has  been  the  jailing  of  journalists,  the  extraordi- 
narily narrow  interpretation  by  the  courts  of  newsmen's  privilege 
statutes,  the  decisions  of  these  courts,  and  lastly,  the  actions  of  the 
present  administration  in  a  number  of  areas. 

Unfortunately,  I  presume  that  some  of  the  decisions  that  have  been 
made  by  the  courts  in  the  various  cases,  including  the  Caldwell  case 
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by  the  Supreme  Court,  are  now  a  matter  of  record.  I  think  a  body  of 
law  is  starting  to  be  built  up  which  from  the  standpoint  of  journalists 
would  give  me  very  grave  concern. 

So,  we  are  dealing,  I  think,  now  not  with  just  our  hope,  which  I 
think  you  and  I  share,  that  the  first  amendment  would  prove  to  be 
alive  and  well  and  the  first  amendment  will  be  fully  protected  by  the 
Supreme  Court.  We  now  find  that  not  to  be  the  case. 

I  would  have  doubts  as  to  what  would  happen  to  the  Pentagon 
Papers  if  it  came  to  a  subsequent  test.  I  am  afraid  what  is  on  the 
record  now  weighs  against,  in  my  judgment  at  least,  delay  on  this 
question  and  tends  to  reinforce  a  pattern  and  practice  which  to  me 
runs  counter  to  a  free  press. 

Mr.  Kastenmeier.  Thank  you. 

I  yield  to  the  gentleman  from  California. 

Mr.  Danielson.  I  have  one  point  at  least,  I  might  comment  that 
you  have  really  done  a  very  good  job  of  drafting  an  absolute  bill.  You 
have  left  one  chink  here.  Subparagraph  8  on  page  5,  did  you  inten- 
tionally eliminate  "news  medium"  from  the  cataloging? 

Mr.  Keid.  No.  News  medium  is  in  page  4. 

Mr.  Danielson.  But  in  paragraph  (8)  you  have  not  included  "news 
media"  as  one  of  the  entities  for  which  the  journalist  was  gathering 
information.  Was  there  a  reason  for  eliminating  that  ? 

Mr.  KEm.  No ;  there  is  not.  That  was  meant  to  be  implicit,  it  might 
well  be  improved  by  including  that. 

INIr.  Danielsox.  I  think  maybe  it  is  implicit,  but  the  news  media 
has  a  broader  meaning  in  your  bill. 

Mr.  Reid.  I  think  the  gentleman's  suggestion  is  a  good  one. 

Mr.  Danielson.  I  note  you  have  no  exceptions  for  libel.  You  do  not 
intend  to,  I  gather. 

iSIr.  Reid.  I  do  not.  I  might  say  to  the  committee  that  I  have  been 
involved  for  a  period  of  years,  while  I  was  editor  of  the  Herald 
Tribime,  in  libel  discussions  almost  daily.  We  took  quite  a  few  cases 
into  court.  I  have  had  a  little  experience  with  that.  I  think  the  remedy 
here  is  clear,  the  remedy  is  against  newspapers. 

The  defense  for  the  newspapers  is  the  truth.  If  the  truth  is  not  clear, 
then  libel  is  generally  a  question  the  courts  would  find  appropriate 
relief  for. 

I  don't  think  we  need  to  reach  to  the  reporter.  I  don't  know  of  a 
major  newspaper  in  the  United  States  that  doesn't  do  everything 
within  its  power  to  be  extremely  thoughtful  and  precise  with  regard 
to  reporting  anything  that  could  constitute  libel. 

Basically  that  means  making  sure  that  the  story  is  backed  clearly 
and  unequivocally  with  the  facts  and  truth. 

Mr.  Danielson.  I  don't  disagree  at  all  that  that  is  the  goal  of  all 
newspapers  that  I  know  of  anyway,  but  in  drawing  the  law,  as  you 
know,  it  must  be  certain.  As  you  said,  we  should  not  leave  something  to 
the  forbearance  of  the  Justice  Department  and  perhaps  we  should 
not  leave  a  remedy  on  libel  to  the  grace  of  the  publisher. 

Could  the  two  be  equated,  forbearance  on  one  part  and  something 
being  a  matter  of  grace  of  the  newspapers  to  give  or  withhold? 

Mr.  Reid.  I  have  two  comments  here.  I  think  in  the  main  any 
responsible  newspaper  and  any  responsible  reporter,  if  there  has  been 
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an  error,  will  print  a  retraction.  If  it  is  a  question  of  a  reporter  testify- 
ing in  this  area  and  he  has  been  wrong,  I  think  the  reporter  will  do  it. 

jNIr.  Daxielson.  May  I  infer  that  you  want  your  bill  only  to  apply 
to  thoughtful  newspapers  and  reporters  ? 

Mr.  Reid.  No.  That  leads  to  my  second  point.  My  point  is  that  I 
think  we  need  an  absolute  shield.  There  are  going  to  be  the  exceptions 
which  the  gentleman  can  point  to.  If  you  ask  me  am  I  prepared  to 
chip  off  a  little  bit  of  the  first  amendment  in  the  interest  of  the  irre- 
sponsible paper  that  gets  involved  in  libel,  I  would  say  freedom  of  the 
press  is  more  important. 

The  rarity  of  that  occurrence,  I  think,  would  be  sufncient  remedy 
almost  in  itself. 

Mv.  Daxtelsox.  Thank  you 

^Ir.  Kastenmeier.  The  gentleman  from  Iowa. 

Mr.  jSIez\'insky.  Thank  you. 

I  want  to  commend  you  for  _your  change  in  position  from  qualified 
to  unqualified. 

Mr.  Eeid.  I  would  like  to  welcome  you  to  the  Congress.  I  am  glad 
yoM  are  here. 

Mr.  jVIezvinsky.  Thank  you. 

Aren't  you  concerned  from  your  past  experience  in  the  press  as  well 
as  a  ISIember  of  Congress,  when  Congress  is  trying  to  define  how  free 
free  press  is  without  any  legisl ation  at  all  ? 

Mr.  Eeid.  Yes ;  except  in  this  case  it  is  clear  that  absent  an  absolute 
shield  the  press,  as  a  free  institution,  could  increasingly  be  a  thing  of 
the  past.  Accordingly,  I  think  we  have  to  address  a  present  reality. 

Tlierefore,  we  have  drafted  a  statute  that  is  as  absolute  as  we  can 
make  it.  If  I  felt  that  the  first  amendment  was  totally  alive  and  well 
and  would  be  totally  understood  and  adhered  to  by  the  courts,  it  would 
not  be  necessary. 

Unfortunately,  that  is  not  the  case  and  we  have  an  administration 
whose  fidelity  to  the  first  amendment  is  not  always  persuasive  at  least 
to  this  member. 

Mr.  Mezvinsky.  What  effect  do  you  think  a  qualified  bill  would  have 
on  the  press  ? 

Mr.  Reid.  I  think  it  would  be  serious.  I  think  that  it  is  clear  even 
in  the  case  of  New  York  where  we  have  had  three  cases  under  an 
absolute  shield  on  various  points,  as  I  mentioned  in  the  prepared  state- 
ment, it  is  clear  to  me  that  if  you  had  even  broader  statutes  than  that, 
and  I  don't  think  tliat  statute  is  comprehensive,  it  should  be,  but  al- 
legedly it  is  an  absolute  bill,  then  you  are  going  to  find  it  mucli  easier 
for  prosecuters  and  courts  to  call  in  to  request  all  kinds  of  information 
from  reporters. 

The  nub  of  that  is  that  they  are  just  not  going  to  have  investigative 
reporting  or  news  sources.  1  think  the  record  is  abundantly  plain.  I 
have  talked  with  many  attorneys  who  have  been  responsible  for  much 
of  this  litigation.  It  is  tlieir  considered  judgment  that  the  state  of  the 
law  today  is  such  that  any  qualification  has  been  used  to  drive  a  team 
of  horses  through. 

]VIr.  Mezvinsky.  With  that  in  mind,  doesn't  that  seem  to  be  an  argu- 
ment that  if  we  would  try  to  draft  any  legislation  at  all  that  you  can 
still  have  the  same  arguments  given  against  it  in  court  cases  brought 
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under  such  a  bill  or  do  you  feel  that  with  your  bill  we  would  not  have 
that  problem  ? 

Don't  we  have  that  same  problem  no  matter  how  we  fight  it  ? 

Mr.  REro.  I  think  the  gentleman  is  raising  an  interesting  question 
in  logic.  My  own  view  is  that  we  have  drafted  an  absolute  shield  bill. 
You  may  be  able  to  make  it  more  absolute,  but  the  fact  would  be  now 
that  if  this  was  Federal  law  today,  a  reporter  in  almost  any  conceiva- 
ble situation  would  be  protected.  All  he  would  have  to  do  is  cite  this 
statute. 

That  is  not  now  the  case.  I  don't  suppose  anything  can  be  absolute 
or  more  perfect.  But  I  think  what  I  am  trying  to  say  in  another  sense 
is  that  attorneys  who  have  lived  with  these  cases  in  the  courts,  includ- 
ing the  CaldioeU  case,  feel  that  this  would  deal  with  the  record  of 
court  action  thus  far  as  precisely  or  imprecisely  as  one  might  think 
it  can  be  drafted. 

INIr.  Mezvinsky.  If  we  are  better  off,  if  we  cannot  pass  a  bill  like 
tliis  or  close  to  this  bill,  are  we  better  off  with  no  law  at  all  than  with 
one  qualification  i 

Mr.  Reid.  In  my  own  judgment,  we  would  be.  I  would  hope  that 
you  would  try  and  pass  an  absolute  bill. 

]Mr.  ]Mez%t:nsky.  We  will  try. 

Mr.  Reid.  Thank  you. 

INIr.  Kastenmeier.  We  appreciate  our  colleague's  testimony  this 
morning. 

INIr.  Reto.  Thank  you. 

Again,  my  compliments  in  all  you  are  doing  and  my  best  wishes  in 
doing  freedom's  Avork. 

Thank  you. 

Mr.  Kasteninieier.  This  concludes  testimon}'  this  morning.  Our  col- 
league, Mr.  Roncalio,  was  delayed  and  did  not  testify  this  morning. 

On  Wednesday,  in  this  room,  at  10  a.m.,  March  14,  we  will  hear  from 
three  witnesses,  Mrs.  Frances  Murphy,  who  is  chairman  of  the  board 
of  the  Afro- American  Newspaper,  David  Foster,  who  is  president  of 
the  National  Cable  Television  Association,  and  Steven  Fischer,  chief 
staff'  consultant  of  the  National  Student  Lobby. 

Until  that  time,  the  subcommittee  stands  adjourned. 

[Whereupon  at  12 :11  p.m.,  the  subcommittee  was  recessed  to  recon- 
vene at  10  a.m.,  Wednesday,  March  14, 1973.] 


NEWSMEN'S  PRIVILEGE  LEGISLATION 

WEDNESDAY,   MARCH   14,   1973 

House  of  Representatives, 
Subcommittee  No.  3  or  the 
Committee  on  the  Judioiart 

Washington^  D.C. 

The  subcommittee  met  at  10  a.m.,  pursuant  to  recess,  in  room  2141, 
Rayburn  House  Office  Building,  Hon.  Robert  W.  Kastenmeier  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Kastenmeier,  Danielson,  Drinan,  Owens, 
Railsback,  Smith,  Sandman,  and  Cohen. 

Staff  members  present:  Herbert  Fuchs,  counsel,  and  Thomas  E. 
Mooney,  associate  counsel. 

Mr.  Kastenmeier.  The  hearing  will  come  to  order. 

Subcommittee  No.  3  has  met  here  this  morning  for  the  continua- 
tion of  hearings  on  newsmen's  privilege.  This  is  the  last  regularly 
scheduled  day.  If  the  two  witnesses  we  have  asked  can  attend,  the  last 
day  vrill  be  next  Tuesday. 

As  chairman  of  the  subcommittee,  I  want  to  welcome  those  who 
constitute  a  great  majority  of  our  audience  today;  that  is,  students 
of  Sun  Prairie  Junior  High  School,  which  is  located  in  my  district. 
Sun  Prairie  is  a  very  famous  community.  I  also  reside  there,  along 
with  my  fellow  residents  who  have  come  to  visit  Washington  today. 
It  is  the  groundhog  center  of  the  world,  and  has  a  lot  of  other  im- 
portant products,  including  the  young  people  who  are  here.  I  am  very 
pleased  to  greet  them  this  morning. 

Our  first  witness  today,  whom  the  Chair  would  like  now  to  welcome, 
is  Mrs.  Frances  Murphy,  chairman  of  the  board  of  Afro-American 
Newspapers.  She  will  testify  on  behalf  of  the  National  Newspaper 
Publishers  Association.  Mrs.  Murphy,  you  may  come  forward.  We 
have  your  statement.  You  may  proceed. 

TESTIMONY  OF  MRS.  FRANCES  MURPHY,  CHAIRMAN  OF  THE  BOARD, 
AFROAMERICAN  NEWSPAPERS,  ON  BEHALF  OF  THE  NATIONAL 
NEWSPAPER  PUBLISHERS  ASSOCIATION 

Mrs.  Murphy.  Thank  you  so  very  much.  In  fact,  it  is  going  to  be 
indeed  a  pleasure  to  speak  to  the  committee  this  morning,  especially 
since  the  young  people  are  behind  me. 

As  you  say,  I  am  speaking  for  the  National  Newspaper  Publishers 
Association.  The  text  you  have  in  front  of  you  is  not  as  long  as  it 
appears.  Let  me  call  your  attention  to  a  couple  of  items  at  the  end. 

I  have  here  a  roster  of  the  National  Newspaper  Publishers  Associa- 
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tion  membership,  which  you  will  find  on  the  last  two  pages.  I  felt  that 
you  might  like  to  have  this  for  your  reference. 

Also,  at  the  end  of  the  testimony  is  a  list  of  Department  of  Justice 
guidelines  which  I  shall  refer  to  in  the  text. 

Mr.  Kastenmeier.  Without  objection,  the  list  of  your  membership 
may  be  made  a  part  of  the  record. 

The  guidelines,  if  they  are  not  already  in  the  record  will  be  made 
part  of  the  record  as  well. 

[The  documents  referred  to  follow :] 

Appendix  2 
department  of  justice  guidelines  for  subpoenas  to  the  news  media 

1.  The  Department  of  Justice  recognizes  that  compulsory  process  in  some 
circumstances  may  have  a  limiting  effect  on  the  exercise  of  First  Amendment 
rights.  In  determining  whether  to  request  issuance  of  a  subpoena  to  the  press, 
the  approach  in  every  case  must  be  to  weigh  that  limiting  effect  against  the 
public  interest  to  be  served  in  the  fair  administration  of  justice. 

2.  The  Department  of  Justice  does  not  consider  the  press  "an  investigative 
arm  of  the  government."  Therefore,  all  reasonable  attempts  should  be  made  to 
obtain  information  from  non-press  sources  before  there  is  any  consideration  of 
subpoenaing  the  press. 

3.  It  is  the  policy  of  the  Department  to  insist  that  negotiations  with  the  press 
be  attempted  in  all  cases  in  which  a  subpoena  is  contemplated.  These  negotia- 
tions should  attempt  to  accommodate  the  interests  of  the  grand  jury  with  the 
interests  of  the  news  media. 

In  these  negotiations,  where  the  nature  of  the  investigation  permits,  the  gov- 
ernment should  make  clear  what  its  needs  are  in  a  particular  case  as  well  as  its 
willingness  to  respond  to  particular  problems  of  the  news  media. 

4.  If  negotiations  fail,  no  Justice  Department  official  should  request,  or  make 
any  arrangements  for,  a  subpoena  to  the  press  without  the  express  authorization 
of  the  Attorney  General. 

If  a  subpoena  is  obtained  under  such  circumstances  without  this  authorization, 
the  Department  will — as  a  matter  of  course — move  to  quash  the  subpoena  with- 
out prejudice  to  its  rights  subsequently  to  request  the  subpoena  upon  the  proper 
authorization. 

5.  In  requesting  the  Attorney  General's  authorization  for  a  subpoena,  the 
following  principles  will  apply  : 

A.  There  should  be  sufficient  reason  to  believe  that  a  crime  has  occurred,  from 
disclosures  by  non-press  sources.  The  Department  does  not  approve  of  utilizing 
the  press  as  a  spring  board  for  investigations. 

B.  There  should  be  sufficient  reason  to  believe  that  the  information  sought  is 
essential  to  a  successful  investigation— particularly  with  reference  to  directly 
establishing  guilt  or  innocence.  The  subpoena  should  not  be  used  to  obtain 
peripheral,  non-essential  or  speculative  information. 

C.  The  government  should  have  unsuccessfully  attempted  to  obtain  the  infor- 
mation from  alternative  non-press  sources. 

<D.  Authorization  requests  for  subpoenas  should  normally  be  limited  to  the 
verification  of  published  information  and  to  such  surrounding  circumstances  as 
relate  to  the  accuracy  of  the  published  information. 

E.  Great  caution  should  be  observed  in  requesting  subpoena  authorization  by 
the  Attorney  General  for  unpublished  information,  or  where  an  orthodox  First 
Amendment  defense  is  raised  or  where  a  serious  claim  of  confidentiality  is 
alleged. 

F.  Even  subpoena  authorization  requests  for  publicly  disclosed  information 
should  be  treated  with  care  because,  for  example,  cameramen  have  recently  been 
subjected  to  harassment  on  the  grounds  that  their  photographs  will  become 
available  to  the  government. 

G.  In  any  event,  subpoenas  should,  wherever  possible,  be  directed  at  material 
information  regarding  a  limited  subject  matter,  should  cover  a  reasonably 
limited  period  of  time,  and  should  avoid  requiring  production  of  a  large  volume 
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of  unpublished  material.  They  should  give  reasonable  and  timely  notice  of  the 
demand  for  documents. 

These  are  general  rules  designed  to  cover  the  great  majority  of  cases.  It  must 
always  be  remembered  that  emergencies  and  other  unusual  situations  may  de- 
velop where  a  subpoena  request  to  the  Attorney  General  may  be  submitted  which 
does  not  exactly  conform  to  these  guidelines. 

NNPA  Member  Newspapers 


Birmingham  World,  Emory  O.  Jackson,  Ed.,  312  17th  St.,  North,  Birmingham, 

Ala.  35203 
Mobile  Beacon,  Frank  P.  Thomas,  E&P,  2311  Coastside  St.,  Mobile,  Ala.  35203 


Arizona   Informant,   Charles  R.   Campbell,   Co-Pub.,  814  N.   16th  St.,  Phoenix, 

Ariz.  85006 
Arizona  Tribune,  Mrs.  Eloise  H.  Banks,  E«&P,  2137  E.  Broadway  Rd.,  Phoenix, 

Ariz.  85040 

CALIFOSNIA 

California  Voice,  L.  H.  Campbell,  Pub.,  814  27th  St.,  Oakland,  Calif.  94607 
Central  News-Wave  Papers,  Chester  Washington,  E&P,  1016  W.  Vernon  St.,  Los 

Angeles.  Calif.  90037 
Citizen's  Voice,  H.  H.  Michelle,  E&P,  4315  Leimert  Blvd.,  Los  Angeles,  Calif. 

90008 
Los  Angeles  Sentinel,  Mrs.  Ruth  Washington,  Assistant  Publisher,  1112  E.  43rd 

St.,  Los  Angeles,  Calif.  90011 
Post  Newspaper  Group,  Thomas  L.  Berkley,  E&P,  630  20th  Street,  Oakland,  Calif. 

94612 
Sacramento  Observer,  William  H.  Lee,  E&P,  P.O.  Box  209,  Sacramento,  Calif. 

95801 
Sun  Reporter,  Dr.  Carlton  B.  Goodlett,  E&P,  1366  Turk  St.,  San  Francisco,  Calif. 

94109 
Voice  &  Viewpoint  News,  Earl  Davis,  Jr.,  E&P,  P.O.  Box  95,  San  Diego,  Calif. 

92112 

COLORADO 

Denver  Weekly  News,  F.  Cosmo  Harris,  E&P,  3376  Dahlia  St.,  Denver,  Colo.  80207 

CONNECTICUT 

Hartford  Star,  Henry  Morris,  E&P,  P.O.  Box  606,  Hartford,  Conn.  06101 

DELAWARE 

Wilmington  Defender,  LeRoy  E.  Brown,  Jr.,  Pub.,  1400  French  St.,  Wilmington, 
Del.  19801 

FLORIDA 

Florida  Sentinel  Bulletin,  C.  Blythe  Andrews,  Sr.,  Pub.,  P.O.  Box  3363,  Tampa, 

Fla.  33601 
Florida  Star,  Eric  O.  Simpson,  E&P,  2323  Moncrief  Road,  Jacksonville,  Fla.  32209 
Ft.  Pierce  Chronicle,  C.  E.  Bolen,  E&P,  1527  Avenue  D,  Ft.  Pierce,  Fla.  33450 
Miami  Times,  Garth  C.  Reeves,  Sr.,  E&P,  6530  N.  W.  15th  Ave.,  Miami,  Fla.  33147 
Photo  News,  Ms.  M.  A.  Hall  Williams,  E&P,  803  25th  Street,  West  Palm  Beach, 

Fla.  33402 
News  Reporter,  James  A.  Jackson,  E&P,  1610  N.  Howard  St.,  Tampa,  Fla.  33601 

GEORGIA 

Albany  Times,  W.  L.  Russell,  E&P,  315  Highland  Ave.,  Albany,  Ga.  31701 
Atlanta  Inquirer,  Jesse  Hill,  Jr.  Pres.,  787  Parsons  St.  S.  W.,  Atlanta,  Ga.  30314 
Atlanta  Voice,  J.  Lowell  Ware,  E&P,  1066  Washintgon  St.  S.  W.,  Atlanta,  Ga. 
30315 
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Atlanta  Daily  World,  C.  A.  Scott,  Ed.  &  Gen.  Mgr.,  145  Auburn  Avenue  N.  E., 

Atlanta,  Ga.  30303 
Augusta  News-Review,  Mallory  K.  Millender,  E&P,  P.O.  Box  953,  Augusta,  Ga. 

30901 
Columbus  Times,  Mrs,  Ophelia  D.  Mitchell,  E&P,  1304  Midway  Drive,  Columbus, 

Ga.  31902 
Macon  Times,  Robert  Scott,  Ed-Mgr,  589  Cotton  Ave.,  Macon,  Ga.  30901 
Southwest  Georgian,  A.  C,  Searles,  E&P,  517  Gordon  St.,  Albany,  Ga.  31701 
Thomasville-Tallahassee  News,  D.  L.  Inman,  E&P,  300  West  Jackson  St.,  Thomas- 

ville,  Ga.  31792 

ILLINOIS 

Chicago  Daily  Defender,  John  H.  Sengstacke,  E&P,  2400  South  ISIichigan  Ave., 

Chicago,  111.  60616 
Chicago-South  Suburban  News,  Charles  Armstrong,  E&P,  14717  South  Page  St., 

Harvey,  111.  60426 
Citizen  Newspapers,  Augustus  Savage,  E&P,  7931  King  Drive,  Chicago,  111.  60619 
East  St.  Louis  Crusader,  Joe  Lewis,  E&P,  2206  Missouri  Ave.,  East  St.  Louis, 

111.  62205 
East  St.  Louis  Monitor,  Clyde  C.  Jordan,  E&P,  1501  State  St.,  East  St.  Louis, 

111.  62205 
Jet  Magazine,  John  H.  Johnson,  E&P,  820  South  Michigan  Ave.,  Chicago,  111. 

60605 
Muhammad  Speaks,  Leon  Forrest,  Ed.,  2548  South  Federal  St.,  Chicago,  111.  60616 
New  Crusader,  Mrs.  Dorothy  Leavell,  Pub.,  6429  King  Drive,  Chicago,  111.  60637 


Gary  Info,  James  T.  Harris,  Jr.,  E&P,  1649  Broadway,  Gary,  Ind.  46407. 
Indiana  Herald,  O.  L.  Tandy.  E&P,  2449  Rader  St.,  Indianapolis,  Ind.  46208 
Indianapolis  Recorder,  Marcus  C.  Stewart,  E&P,  518  Indiana  Ave.,  Indianapolis, 
Ind.  46202 

IOWA 

New  Iowa  Bystander,  Carl  Williams,  E&P,  2300^^  University  Ave.,  Des  Moines, 
Iowa,  50311 

KENTUCKY 

Louisville  Defender,  Frank  L.  Stanley,  Sr.,  E&P,  1720  Dixie  Highway,  Louisville, 
Ky.  40210 

LOUISIANA 

Louisiana  Weekly,  C.  C.  Dejoie,  Jr.,  E&P,  640  South  Rampart  St.,  New  Orleans, 

La.  70150 
News  Leader,  J.  K.  Land,  Pub.,  P.O.  Box  1921,  Baton  Rouge,  La.  70800 
Shreveport  Sun,  M.  L.  Collins,  Jr.,  E&P,  1030  Texas  Ave.,  Shreveport,  La.  71101 

MARYLAND 

Baltimore  Afro-American,  Mrs.  Frances  Murphy,  Ch'man,  John  H.  Murphy,  III, 

Pres.,  628  North  Eutaw  St.,  Baltimore,  Md.  21201 
Washington  Afro  American,  1800  11th  St.  N.W.,  Washington,  D.C.,  Art  Carter, 

Ed.-Pub. 
Richmond  Afro  American,  301  E.  Clay  Street,  Richmond,  Va.,  Ray  Boone,  Mgr. 

Ed. 
New  Jersey  Afro  American,  92  Clinton  Ave.,  Newark,  N.J.,  Robt.  Queen,  Ed.  Mgr. 

MASSACHUSETTS 

Boston-Roxbury  News,  Noble  Nelson,  E&P,  719  Boylston,  Boston,  Mass.  02115 

MICHIGAN 

Jackson  Blazer,  Ben  Wade,  E&P,  1124  Page  Ave.,  Jackson,  Mich.  49203 
Michigan  Chronicle,  Longworth  M.  Quinn,  E&P,  479  Ledyard  St.,  Detroit,  Mich. 

48201 
VaUey  Star,  Alonzo  Colvin,  E&P,  609  Lapeer  St.,  Saginaw,  Mich.  48607 
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MINNESOTA 

Minneapolis  Spokesman,  Cecil  Newman,  E&P,  3744  4th  Ave.,  Minneapolis,  Minn. 
55409 

MISSISSIPPI 

Jackson  Advocate,  Perry  Greene,  E&P,  406i^  North  Farish  St.,  Jackson,  Miss. 

39202 
Memo  Digest,  Robert  E.  Williams,  E&P,  2511  5th  Street,  Meridian,  Miss.  39301 

MISSOUBI 

Kansas  City  Call,  Mrs.  Ada  C.  Franklin,  Pub.,  1715  East  18th  Street,  Kansas  City, 

Mo.  64108 
St.  Louis  American,  N.  A.  Sweets,  Pub.,  3956  W.  Florissant  St.,  St.  Louis,  Mo. 

63107 
St.  Louis  Argus,  Dr.  Eugene  Mitchell,  Pub.,  4595  Easton  Ave.,  St.  Louis,  Mo. 

63113 
St.  Louis  Sentinel,  Howard  B.  Woods,  E&P,  Shell  Building,  Suite  1101,  St.  Louis, 

Mo.  63103 

NEBBASKA 

Omaha  Star,  Mrs.  Mildred  Brown,  E&P,  2216  North  24th  St.,  Omaha,  Nebr.  68110 

NEW   JEB8EY 

Plainfield  Voice,  Warren  D.  Blackshear,  E&P,  139  North  Avenue,  Plainfield,  N.J. 
07060 

NEVADA 

Las  Vegas  Voice,  Dr.  Charles  I.  West,  Pub.,  301  West  Miller  Road,  Las  Vegas, 
Nev.  89106 

NEW   YOBK 

New  York  Amsterdam  News,  Clarence  B.  Jones,  E&P,  2340  8th  Ave.,  New  York, 

N.Y.  10027 
New  York  Recorder,  Thomas  H.  Watkins,  Sr.,  Pub.,  P.O.  Box  E  ENY  Station 

Brooklyn,  N.Y.  11207 
New  York  Voice,  Com.  Kenneth  Drew,  Pres.,  89^8  162  St.,  Jamaica,  N.Y.  11432 
Westchester  County  Press,  Alger  L.  Adams,  E&P,  61  Pinecrest  Drive,  Hastings- 

on-Hudson,  N.Y.  10706 

NOETH   CAEOLINA 

Carolinian,  P.  R.  Jervay,  E&P,  518  East  Martin  St.,  Raleigh,  N.C.  27601 
Carolina  Peacemaker,  Dr.  John  M.  Stevenson,  E&P,  P.O.  Box  20853,  Greensboro, 

N.C.  27420 
Carolina  Times,  Mrs.  Vivian  A,  Edmonds,  E&P,  436  East  Pettigrew  St.,  Durham, 

N.C.  27702 
Wilmington  Journal,  T.  C.  Jervay,  E&P,  412  South  7th  St,  Wilmington,  N.C. 

20841 

OHIO 

Cincinnati  Herald,  Mrs.  Marjorie  B.  Parham,  E&P,  863  Lincoln  Ave.,  Cincinnati, 

Ohio  45206 
Cleveland  Call  &  Post,  William  O.  Walker,  E&P,  1949  East  105th  St.,  Cleveland, 

Ohio,  44106 
Freedom's  Journal,  Charles  Reynolds,  E&P,  324  4th  Street  N.E.,  Canton,  Ohio, 

44702 

OKLAHOMA 

Black  Dispatch,  John  Dungee,  Ed.,  P.O.  Box  1254,  Oklahoma  City,  Okla.  73101 
Oklahoma  Eagle,  E.  L.  Goodwin,  Sr.,  Pub.,  122  North  Greenwood,  Tulsa,  Okla. 
74120 

OREGON 

Portland  Observer,  Alfred  L.  Henderson,  E&P,  2201  N.  Killimgsworth,  Portland, 
Ore.  97217 
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PENNSYLVANIA 

New  Pittsburgh  Courier,  James  D.  Lewis,  Gen.  Mgr.,  315  East  Carson  St.,  Pitts- 
burgh, Pa.  15219 

Philadelphia  Tribune.  Eustace  Gay,  Pres.,  520  South  16th  St.,  Philadelphia,  Pa. 
19146 

SOUTH    CAROLINA 

Charleston  Chronicle.  J.  John  French.  E&P,  5421/2  King  Street,  Charleston,  S.C. 
29403 

TENNESSEE 

Tri-State  Defender.  Whittier  Sengstacke,  Mgr.,  124  East  Calhoun  St.,  Memphis,. 
Tenn.  38103 

TEXAS 

Forward  Times,  Mrs.  Lenora  Carter.  Pub.,  4411  Almeda  Road,  Houston.  Tex. 

77004 
Houston  Informer,  Mrs.  Carter  Wesley,  Pub..  2418  Leeland  Ave.,  Houston,  Tex. 

77003 
Post  Tribune,  Mrs.  Dickie  Foster.  Ed.,  3428  Sunnyvale,  Dallas,  Tex.  75216 
San  Antonio  Register,  U.  J.  Andrews,  Pub.,  1224  E.  Commerce  St.,  San  Antonio,. 

Tex.  78205 
Voice  of  Hope,  Earl  Allen,  E&P,  P.O.  Box  21098,  Houston,  Tex.  77026 

VIRGINIA 

Journal  &  Guide,  John  T.  Belden,  Pres.,  719  East  Onley  Road,  Norfolk,  Va.  23501 
Roanoke  Tribune,  Mrs.  Claudia  A.  Whitworth,  Pub.,  312  First  St.,  Roanoke,  Va. 
24106 

VIRGIN   ISLANDS 

Daily  News  of  V.I.,  Ariel  Melchior,  Sr.,  Pub.,  4-5  Wimmelskaft  Gade,  St.  Thomas, 
V.I.  00801 

WASHINGTON 

The  Facts,  Fitzgerald  Beaver,  E&P,  2803  East  Cherry  St.,  Seattle,  Wash.  98122 
The  Medium,  Christopher  H.  Bennett,  E&P,  1419  31st  Ave..  South  Seattle,  Wash. 
98122 

WISCONSIN 

Milwaukee  Courier,  Jerrel  Jones,  Pub.,  2431  W.  Hopkins  St.,  Milwaukee,  Wis. 
53206 

Mrs.  Murphy.  Also,  on  the  second  page,  which,  of  course,  is  not  a 
part  of  the  testimony,  is  a  little  bit  of  information  about  the  Afro- 
American  newspapers.  Since  I  am  the  chairman  of  the  board  of  this 
chain  of  newspapers,  I  just  felt  that  you  would  like  to  know  that  we 
are  one  of  the  largest  chains  of  newspapers  in  the  United  States. 

Our  newspaper  is  81  years  old.  We  have  two  editions  published,  in 
Baltimore  and  Washington,  one  in  Richmond  and  one  in  New  Jersey. 
We  have  an  overall  circulation  of  120,000  every  week. 

Gentlemen:  It  is  a  privilege  for  me  to  be  here  today  as  a  repre- 
sentative of  the  National  Newspaper  Publishers  Association,  an  orga- 
nization of  some  113  black  newspapers  whose  combined  circulations 
total  over  3  million  and  whose  publications  date  back  to  1828. 

For  hundreds  of  years,  the  black  man  has  been  almost  invisible  to 
the  white  race.  We  are  the  Americans  who  have  been  seen  but  unseen. 
We  have  been  able  to  maintain  one  of  the  greatest  hidden  wires  for 
newstips  ever  developed  in  history.  Leaks  to  the  black  press  on  history- 
making  events  from  the  time  of  John  Russwurm,  who  began  the  first 
black  newspaper  145  years  ago,  to  today,  have  made  it  imperative  to  ■ 
protect  our  news  sources. 
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We  black  Americans  have  needed  the  first  amendment  and  the  Con- 
stitution in  order  to  make  sure  that  we  could  get  inside  to  cover  the 
news,  for  we  are  the  American  press  who  had  to  fight  to  get  our  cor- 
respondents into  the  White  House,  or  to  send  our  correspondents  to 
the  war  zones  where  our  own  men  were  fighting,  and  we  had  to  fight 
to  sit  in  the  congressional  galleries. 

The  white  press  took  all  of  this  for  granted.  The  black  press  had  to 
call  on  the  Constitution  and  the  first  amendment  in  order  to  get  their 
rights. 

The  National  Newspaper  Publishers  Association,  which  I  represent 
today,  had  a  bureau  chief  in  Washington  for  3  years  before  it  was  able 
to  crack  the  barrier  of  segregation  and  integrate  the  congressional 
press  gallery  in  19-18.  That  same  gallery  which  had  warmly  embraced 
all  other  correspondents  from  around  the  world. 

It  wasn't  until  1955  that  the  National  Newspaper  Publishers  Asso- 
ciation had  a  member  elected  to  the  Educational  Press  Club.  These 
first  belong  to  the  late  Louis  Lautier,  who  many  of  you  might  remem- 
ber, who  was  the  White  House  correspondent  for  the  Afro-American 
and  other  National  Newspaper  Publishers  Association  papers  (1897- 
1962). 

Just  10  years  before  this,  newspapers  throughout  the  country  car- 
ried headlines  about  "the  greatest  convulsion  in  the  47-year  history  of 
the  National  Press  Club."  The  club  that  year  voted  377  "yes"  and  281 
"no"  to  admit  Mr.  Lautier  to  membership.  The  Afro  reported  "With 
71  percent  of  the  active  membership  voting,  this  was  the  heaviest 
turnout  ever  recorded"  in  the  club's  history. 

Can  you  imagine  this  prestigious  club  having  a  heavy  membership 
present  just  to  admit  a  black  newspaperman  to  their  club? 

I  give  you  this  background  to  help  you  understand  how  the  black 
press  feels  about  the  latest  challenge  to  freedom  of  the  press,  which  is 
more  of  an  attack  on  us  than  the  white  press. 

Congressman  Parren  Mitchell  of  Maryland  said  to  you  in  February 
that  "All  are  threatened  by  these  developments,  but  the  black  press  is 
endangered  because  of  its  unique  features," 

He  explained  that  the  large  amount  of  our  editorials  are  concerned 
with  justice  to  the  race,  with  equal  privilege,  or  with  complaints 
against  conditions  as  they  are.  It  is  imperative  from  the  black  perspec- 
tive, as  well  as  from  a  larger  point  of  view,  that  newsmen  be  allowed 
to  gather  and  report  news  without  interference,  especially  from 
government. 

One  of  our  National  Newspaper  Publishers  Association  members, 
Howard  B.  Woods,  editor  and  publisher  of  the  St.  Louis  Sentinel  in 
iSIissouri,  was  a  member  of  the  task  force  on  press  freedom  which 
released  its  findings  and  recommendations  in  November  1971.  (The 
study  was  funded  by  the  Twentieth  Century  Fund,  New  York,  1972.) 

This  research  study,  on  page  131,  carries  a  list  of  Department  of 
Justice  suidelines  for  subpenas  to  the  news  media,  which  is  at- 
tached. Let  me  just  call  your  attention  to  section  5E,  which  reads : 

Great  caution  should  be  observed  in  requesting  subpoena  authorization  by  the 
Attorney  General  for  unpublished  information,  or  where  an  orthodox  First 
Amendment  defense  is  raised  or  where  a  serious  claim  of  confidentiality  is  alleged. 

And  section  F,  which  says : 

Even  subpoena  authorization  requests  for  publicly  disclosed  information  should 
be  treated  with  care,  because,  for  example,  cameramen  have  recently  been  sub- 


432 

jected  to  harassment  on  the  grounds  that  their  photographs  will  become  available 
to  the  Government. 

Both  of  these  guidelines  require  caution  because  of  the  iSrst  amend- 
ment or  the  Constitution.  These  instruments  have  enabled  the  black 
press  to  survive. 
_  The  board  of  directors  of  the  National  Newspaper  Publishers  Asso- 
ciation, at  its  mid-winter  workshop  held  in  Washington,  D.C.,  Janu- 
ary 24r-27, 1973,  passed  a  resolution  which  resolved : 

We  shall  support  the  First  Amendment  as  the  broadest  and  best  guide  to  press 
freedom,  and  steadfastly  resist  governmental  and  any  other  efforts  toward  in- 
timidation, subjugation  and  demoralization  of  the  press  and  its  members. 

The  National  Newspaper  Publishers  Association,  which  I  represent 
today,  takes  the  viewpoint  that  the  first  amendment  is  the  broadest 
and  best  guide  to  press  freedom.  They  have  agreed  to  steadfastly  resist 
governmental  and  any  other  efforts  toward  intimidation,  subjugation 
and  demoralization  of  the  press  and  its  members. 

The  National  Newspaper  Publishers  Association  calls  upon  all  other 
information  and  education  segments  of  our  Nation  to  rededicate  them- 
selves to  the  principles  of  freedom  embodied  in  the  first  amendment 
and  to  the  reeducation  of  the  American  people  to  these  principles. 

Mr.  Kastenmeier.  Thank  you,  Mrs.  Murphy,  for  a  very  informa- 
tive statement. 

As  you  know,  the  committee  has  before  it  a  number  of  legislative 
proposals  which,  in  one  form  or  another,  would  grant  a  newsmen's 
privilege.  What  does  your  organization  support  in  that  connection? 
Do  you  support  any  particular  piece  of  legislation  ? 

Mrs.  Murphy.  In  all  fairness  to  you,  Mr.  Chairman,  no.  The  asso- 
ciation has  said  here  quite  clearly  that  they  feel  that  the  best  law  is 
the  absolute  law  now  on  the  books,  the  first  amendment. 

Mr.  I^sTENMEiER.  As  I  Understand  it,  then,  you  prefer  to  take 
your  chances  witli  the  court  in  terms  of  interpretation  of  the  first 
amendment  in  future  litigation. 

Mrs.  Murphy.  Wliat  they  are  saying  to  the  committee  today  is  that 
they  feel  this  has  helped  us  in  the  past  when  no  one  else  had  to  fight 
as  we  had  to  fight.  Therefore,  they  understand  what  really  has  to'l^e 
done.  Unless  there  was  a  completely  absolute  law  on  the  books  which 
would  repeal  the  first  amendment,  and  they  have  a  lot  of  doubt  that 
this  could  get  through  the  Congress  today,  they,  therefore^  feel  that 
they  would  be  better  off  without  trying  to  abridge  the  first  amendment. 

Mr.  ICastenmeier.  I  don't  think  the  statute  could  abridge  the  first 
amendment;  but  nonetheless,  I  think  your  view  is  undei-standable. 
There  are  many  who  have  come  to  testify  who  have  testified  in  behalf 
of  an  absolute  privilege,  and  short  of  that  would  prefer  no  legisla- 
tion at  all.  It  is  in  that  context  that  I  inquire  what  your  position  is. 
I  do  not,  of  course,  urge  you  to  support  any  bill  at  all. 

Does  your  organization  feel  that  it  can  live  with  the  Supreme 
Court  decision  of  last  June  which  says  that  the  first  amendment  does 
not  grant  a  newsman's  privilege,  as  such  ?  Are  you  willin.<r  to  co  along 
with  that  decision  ? 

Mrs.  Murphy.  I  think  what  the  association  has  said  here  is  that 
the  Supreme  Court  has  invited  Congress  to  pass  a  law  in  this  area, 
but  as  in  many  times,  including  in  the  Caldwell  case,  you  notice  that 
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Justice  Marshall  referred  to  the  fact  that  Congress  has  the  right  to 
either  enact  or  not  enact,  as  it  sees  fit. 

Therefore,  the  association  is  taking  the  view  that  in  this  case  they 
are  asking  you  not  to  enact  a  law. 

Mr.  Kastenmeier.  I  yield  to  the  gentleman  from  Massachusetts. 

Mr.  Drinan.  Thank  you  very  much,  ma'am,  for  coming,  and  for 
your  testimony. 

I  wonder  if  you  would  elaborate  a  little  bit  on  the  guidelines  of  the 
Department  of  Justice.  You  quote  them  on  page  3.  Then  you  have 
appendix  2  with  these  guidelines  again.  Are  we  to  infer  that  you  feel 
this  is  a  good  thing?  You  seem  to  suggest  that  the  Negro  press  has 
received  some  protection.  What  do  you  think  of  these  guidelines  ? 

Mrs.  Murphy.  We  feel  that  they  are  good  at  this  point.  Wliat  we 
also  are  saying  to  you  is  that  even  the  Justice  Department  has  also 
taken  a  look  at  these  two,  the  first  amendment  and  the  Constitution, 
and  have  cautioned  their  people  in  the  use  of  the  subpenas. 

But  whether  or  not  they  are  good  or  not,  we  are  not  saying.  But  we 
are  really  calling  them  to  the  attention  of  the  committee,  and  we  were 
not  aware  that  these  had  been  called  to  your  attention  before. 

Mr.  Drinan.  They  have  been.  I  think  they  constitute,  in  and  of 
themselves,  an  infringement  of  the  freedom  of  the  press.  We  did  have 
the  Assistant  Attorney  General  come.  We  went  through  this. 

I  point  particularly  to  guideline  4  whei'e  they  very  sanctimoniously 
say  if  a  subpena  is  obtained  without  the  authorization  of  the  Attorney 
General,  the  Department  of  Justice  will,  in  fact,  quash  the  subpena. 
Then  they  go  on  and  say,  "This  is  without  prejudice  to  the  rights  of 
the  Department  to  request  a  subpena."  In  other  words,  they  will  do 
whatever  they  want  to  do. 

I  would  like  to  have  now,  or  hereafter,  any  instances  where  the 
black  press  has  been  approached  by  the  Department  of  Justice  in  an 
attempt  to  negotiate.  I  have  no  idea  of  how  many  journalists  the  De- 
partment of  Justice  approaches  and  tries  to  negotiate  with.  It  says  here 
this  is  encouraged ;  that  it  is  the  policy  of  the  Department  of  Justice 
to  insist  that  negotiations  with  the  press  be  attempted  in  all  cases; 
encouraging  this;  really  using  the  journalists  as  policemen  without 
badges,  and  if  they  refuse  to  do  that,  we  will  get  the  Attorney  General. 

So  I  really  feel  that  the  journalists  should  not  approve  of  these 
guidelines  because  if  they  do,  they  will  be  extended  and  used  more 
often. 

Mrs.  Murphy.  We  agree  with  you  on  that  point,  too. 

Mr.  Drinan.  Thank  you  very  much.  Thank  you  for  coming. 

Mr.  Kastenmeier.  The  gentleman  from  Illinois. 

Mr.  Railsback.  I  would  also  like  to  thank  you  for  coming. 

I  would  like  to  pursue  a  little  bit  your  association's  feelings.  Do  I 
understand  that  it  is  your  belief  that  tlie  first  amendment  now  really 
guarantees  the  freedom  that  we  are  concerned  about  here  in  legislating 
a  privilege  ?  In  other  words,  rather  than  having  any  legislation  at  all, 
it  would  be  better,  in  your  association's  view,  to  rely  on  the  first  amend- 
ment protections,  or  would  you  favor  another  recodification  of  the  first 
amendment  in  the  form  of  an  absolute  privilege? 

Mrs.  jMurphy.  I  had  hoped  I  would  get  off  the  stand  without  hav- 
ing to  answer  that  question.  I  knew  you  were  going  to  ask  that. 
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In  all  fairness  to  the  committee,  let  me  say  here  that  the  association 
feels  very  strongly  that  if  the  Bill  of  Rights  were  before  Congress 
today,  it  could  not  pass.  So  they,  therefore,  feel  that  it  would  be  most 
difficult  in  the  atmosphere  now  in  the  country  and  in  the  Congress  to 
get  through  an  absolute  law. 

We  at  the  AFRO  have  a  little  more  faith,  but  at  the  same  time, 
because  we  stand  together,  I  am  today  supporting  the  position  of  the 
National  Association  of  Newspaper  Publishers. 

Mr.  Railsback.  I  think  your  position  is  very  understandable.  I 
think  other  people  have  also  expressed  a  similar  feeling.  The  problem 
is,  as  I  see  it,  the  Supreme  Court,  in  the  Branzhurg  decision,  although 
it  did  mention  that  there  could  be  circumstances  where  the  first  amend- 
ment may  provide  certain  protections  to  newsmen,  in  those  cases  did 
not  see  fit  to  extend  the  first  amendment  protection. 

That  is  why  many  people  have  introduced  bills  designed  to  grant 
some  kind  of  a  qualified  shield  or  an  absolute  shield.  There  are,  I 
think,  people  on  this  subcommittee,  however,  that  would,  maybe,  agree 
with  you  that  perhaps  the  Supreme  Court  really  has  not  spoken  in  the 
final  instance  about  what  protection  it  would  afford;  for  instance, 
where  there  were  obvious  instances  of  harrassment. 

But  I  wanted  to  have  that  a  little  more  clear.  Thank  you. 

Mrs.  Murphy.  Thank  you,  Mr.  Railsback. 

Mr.  Kastenmeier.  The  gentleman  from  Utah,  Mr.  Owens. 

Mr.  Owens.  I  have  no  questions,  Mr.  Chairman. 

]\Ir.  Kastenmeier.  The  gentleman  from  New  York,  Mr.  Smith. 

]Mr.  Smith.  Mr.  Chairman,  thank  you ;  I  have  no  questions. 

Mr.  ICastenmeier.  The  gentleman  from  Maine,  Mr.  Cohen. 

Mr.  Cohen.  Thank  you.  Just  one  question : 

Does  your  association  support  the  idea  that  the  guidelines  have  been 
an  abomination,  as  suggested  by  the  gentleman  from  Massachusetts? 

Mrs.  Murphy.  I  could  not  speak  for  the  association  on  this  point. 

Mr.  Cohen.  Let  me  ask  you :  Personally,  do  you  think  they  are  an 
abomination  ? 

Mrs.  Murphy.  We  think  they  should  be  studied  very  carefully,  and 
that  they  should  be  challenged. 

Mr.  Cohen.  The  reason  I  ask  this  question  is  because  of  all  the  ques- 
tions that  have  been  brought  before  this  subcommittee,  I  would  say 
almost  all  of  the  people  have  indicated  that  as  a  result  of  the  guidelines, 
there  has  been  very  little  harassment  at  the  national  level.  In 
fact,  the  difficulty  comes  about  at  the  State  level  where  they  do  not 
have  these  guidelines.  Most  agree  that  these  guidelines  as  offered  by 
the  Attorney  General's  office  in  1970  have,  in  fact,  been  reasonably  and 
fairly  adhered  to,  so  there  has  been  a  reduced  or  mitigated  impact. 

I  agree  with  the  objections  that  we  should  never  allow  something 
as  fundamental  as  the  first  amendment  freedoms  to  be  subject  to  ad- 
ministrative regulation,  such  as  the  Attorney  General's  department. 
By  the  same  token,  I  think  if  we  can  translate  the  administrative  regu- 
lation to  a  positive  law,  that  we  might  achieve  what  you  are  trying  to 
achieve,  that  is,  to  dispel  any  notion  that  we  are  going  to  allow  the 
press  to  be  intimidated,  subjugated,  or  harassed  by  any  governmental 
agency,  and  at  the  same  time  preserving  some  arguments  against  an 
absolute  privilege. 
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For  example,  most  witnesses  back  off  and  defer  from  civil  litigation, 
particularly  in  the  area  of  defamation  of  character.  The  crux  of  the 
problem  is,  how  do  we  prevent,  dispel  the  poison  in  the  atmosphere,  of 
governmental  intimidation  of  the  press,  but  it  doesn't  reach  the  point 
of  civil  litigation  between  the  private  individuals  ? 

So  what  we  are  laboring  with  on  this  subcommittee  is  how  to  accom- 
modate both,  by  making  it  almost  impossible  for  the  Government  to 
intimidate  the  press  while  still  preserving  the  competing  arguments  in 
the  area  of  civil  litigation.  So  I  think  the  Attorney  General's  guidelines 
have  had  a  beneficial  impact,  but  I  think  they  ought  to  be  codified  and 
not  rest  upon  administrative  discretion. 

INIrs.  MuKPHY.  Right. 

]Mr.  Kastenmeier.  Just  one  final  question : 

As  I  understand  it,  your  association  does  not  favor  a  Federal  shield 
law.  Do  you  oppose  shield  laws  at  the  State  level  as  well  ? 

Mrs.  Murphy.  I  don't  think  the  association  said  they  do  not  favor 
a  shield  law.  They  said  they  supported  the  first  amendment  and  the 
Constitution  as  the  basics.  I  think  if  you  will  refer  to  the  end  of  the 
testimony  which  I  have  just  given,  there  is  no  opposition  listed  to  a 
shield  law. 

'\^Tiat  it  says  is  that  the  first  amendment  is  the  broadest  and  best 
guide  to  press  freedom.  I  realize  it  is  a  matter  of  wording,  but  they 
are  not  opposing  an  absolute  shield  law.  I  tliink  I  explained  the  reason 
for  that  was  that  they  felt  at  this  point  in  our  history 

Mr.  Kastenmeier.  I  understand  you  indicated  you  did  not  want  us 
to  legislate  in  this  field ;  that  is  to  say,  you  do  not  want  a  Federal  shield 
law.  Is  that  not  correct  ?  I  want  to  get  your  position  quite  clearlv  on 
that. 

Mrs.  Murphy.  Let  me  make  it  quite  clear. 

What  they  are  saying  is  that  they  do  not  feel  at  this  point  that  you 
could  get  a  good,  absolute  shield  law  through  Congress,  so  instead  of 
having  something  less,  they  are  saying  that  the  broadest  and  best  guide 
at  this  point  is  the  first  amendment  and  the  Constitution. 

INIr.  Kastenmeier.  Then  really  you  are  approaching  it  on  an  ad  hoc 
basis ;  that  is  to  say,  in  terms  of  State  shield  laws,  I  suppose  you  might 
support  certain  State  shield  laws  and  you  may  not. 

Mrs.  ISIuRPHY.  Maryland  has  a  shield  law. 

Mr.  Kastenmeier.  Yes.  Do  you  support  it  ? 

Mrs.  Murphy.  Yes ;  we  have  supported  the  Maryland  shield  law. 

Mr.  Kastenmeier.  Is  it  an  absolute  and  unqualified  law? 

Mrs.  Murphy.  It  is  at  this  point.  There  is  quite  a  bit  of  discussion  in 
our  own  legislature  right  now  to  change  the  Maryland  shield  law. 

]Mr.  Kastenmeier.  To  make  it  less  than  absolute  ? 

INIrs.  Murphy.  To  make  it  more. 

INIr.  Kastenmeier.  Then  it  is  not  absolute  at  the  present  ? 

INIrs.  Murphy.  It  is  at  the  present  time,  but  they  seem  to  feel  they 
need  to  add  something  to  it.  At  the  present  time  the  question  is,  just 
like  we  are  saying  to  you,  leave  it  alone :  it  is  absolute  at  this  point. 

Mr.  Kastenmeier.  Is  your  advice  to  them  to  leave  it  alone  in  Mary- 
land? 

Mrs.  Murphy.  Yes.  We  are  asking  them  to  leave  it  alone. 

Mr.  Owens.  Could  I  pose  a  question  ? 
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Mr.  Kastenmeier.  Surely. 

Mr.  Owens.  If  it  were  possible  to  have  an  unqualified  shield  law 
which  applied  to  both  Federal  and  State  courts,  would  you  be  in  favor 
of  that  law  ? 

Mrs.  MuEPHY.  With  the  same  wording  as  the  first  amendment,  yes. 

Mr.  Owens.  With  the  same  wording  ?  It  will  have  to  say  something 
else,  obviously.  If  we  have  an  unqualified — and  that  is  subject,  obvi- 
ously, to  some  interpretation — but  if  this  committee  were  to  come  out 
with  an  unqualified  shield  law  applying  to  both  State  and  Federal 
courts,  would  you  favor  that  type  of  legislation  ? 

You  said  you  based  your  premise  upon  the  theory  that  we  could 
not  get  such  a  law  through  Congress.  If  such  a  law  were  to  be  presented 
to  Congress,  would  you  favor  it  ? 

Mrs.  Murphy.  Let  me  say  the  editorial  board  of  the  Afro- American 
Newspaper  would.  I  cannot  speak  for  the  National  Newspaper  Pub- 
lishers Association  on  it. 

Mr.  I^stenmeier.  Thank  you  very  much  for  your  appearance  this 
morning. 

Next  the  committee  would  like  to  call  Mr.  David  Foster,  president 
of  the  National  Cable  Television  Association. 

Mr.  Foster.  Thank  you,  Mr.  Chairman. 

Mr.  Kastenmeier.  Mr.  Foster,  you  are  most  welcome.  If  you  would 
like  to  identify  your  colleague,  you  may.  We  have  your  statement. 

TESTIMONY  OF  DAVID  FOSTER,  PRESIDENT,  NATIONAL  CABLE 
TELEVISION  ASSOCIATION,  ACCOMPANIED  BY  STUART  FELD- 
STIEN,  VICE  PRESIDENT  AND  GENERAL  COUNSEL 

Mr.  Foster.  With  me  today  is  Mr.  Stuart  Feldstien,  who  is  vice 
president  and  general  counsel  of  our  association,  and  who  may  assist 
us  with  any  legal  questions. 

My  name  is  David  Foster.  I  am  president  of  the  National  Cable 
Television  Association.  NCTA  is  the  only  national  trade  association 
representing  the  cable  television  industry,  and  includes  in  its  member- 
ship approximately  1,200  operating  cable  television  systems  serving 
over  75  percent  of  the  almost  20  million  CATV  viewers  in  the  country. 

Let  me  begin  by  stating  that  the  National  Cable  Television  Associa- 
tion fully  supports  the  thrust  of  the  many  bills  that  have  been  intro- 
duced in  the  Congress  on  the  subject  of  newsmen's  privilege.  We  believe 
that,  in  the  broad  sense,  the  issue  at  hand  is  not  simply  providing  a 
privilege  for  the  news  media.  The  real  issue  is  insuring  that  the 
existmg  constitutional  protections  encouraging  the  free  flow  of  infor- 
mation to  the  American  public  are  upheld. 

Since  the  cable  television  industry  has  not  previously  spoken  out  on 
this  subject,  perhaps  it  would  be  helpful  to  this  subcommittee  if  I 
briefly  described  CATV's  current  involvement  in  news  programing 
and  why  we  feel  we  do  have  an  interest  in  these  proceedings. 

Today  approximately  25  percent  of  the  CATV  systems  in  the 
country  provide  local  origination  or  cablecasting  sei-vices;  that  is, 
systems  actually  produce  and  originate  their  own  local  programs  in 
much  the  same  manner  as  a  broadcast  station.  Among  the  most  popular 
and  prevalent  types  of  programs  offered  by  local  cable  systems  are 
news  and  public  affairs  shows.  Many  systems  provide  weekly  or  even 
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daily  news  shows,  interviews  with  public  officials,  and  other  programs 
which  can  be  broadly  categorized  as  public  affairs  programing. 

Although  at  the  present  time  news  programing  on  cable  TV  is  in 
a  developmental  stage,  some  important  steps  have  been  taken  and  do 
suggest  the  important  contributions  cable  technology  can  and  will 
make  to  electronic  journalism. 

Not  long  ago  one  of  the  leading  cable  companies  hired  the  industry's 
first  full-time  Washington  correspondent  to  report  to  local  cable 
systems  around  the  country  on  Washington  happenings  of  interest  to 
the  local  community.  Development  of  regional  cable  television  net- 
works is  now  underway  and  plans  are  being  laid  for  national  cable 
chamiels  interconnected  by  domestic  communications  satellites. 

One  important  use  for  these  network  channels  will  be  to  cover 
news  and  public  affairs  events  that  are  now  not  adequately  covered 
because  of  the  single  channel  and  time  constraints  on  network  and 
broadcast  television. 

In  short,  cable's  potential  as  an  originator  and  purveyor  of  local, 
regional,  and  national  news  and  public  affairs  programing  causes  us 
to  have  great  interest  in  this  proceeding.  As  the  Sloan  Commission 
on  Cable  Communications  observed  last  year : 

One  promise  of  cable  television  is  that  it  is  capable  of  replacing  network 
diversity  and  amplitude  with  a  diversity  and  amplitude  all  its  own  that  will 
produce  an  even  richer  system  of  television  news. 

Mr.  Chairman,  the  fact  that  there  are  so  many  "shield"  proposals 
before  the  Congress  today  indicates  that  there  is  growing  concern 
with  the  issue  of  government-press  relationships  and  also  indicates, 
I  trust,  that  the  question  here  is  not  should  tliere  be  protections  for 
the  public's  right  to  know,  but,  rather,  just  what  kinds  of  protections 
are  necessary. 

The  entire  matter  of  the  relationships  between  go\ernment  and  the 
coixmiunications  media  is  an  issue  about  which  the  cable  television 
industry  is  vitally  concerned.  Today,  for  example,  we  are  faced  with 
a  growing  interest  on  the  part  of  municipal  and  county  governments 
in  involving  themselves  in  the  ownership  and  operation  of  cable  tele- 
vision systems.  It  is  a  concept  that  the  cable  industry  finds  abhorrent 
to  the  traditional  separation  of  control  between  important  communica- 
tions media  and  government  wliich  this  country  has  labored  to 
preserve. 

We  believe  that  cable  communications  does  have  an  important  press 
role  to  play  in  America,  and  we  believe  that  a  press  must  be  absolutely 
free  from  governmental  controls  to  function  in  its  ascribed  role.  I 
would  suggest  that  this  interest  in  Government  ownership  oi  a  po- 
tentially powerful  information  medium  such  as  cable  television  has 
equally  foreboding  first  amendment  implications,  and  I  urge  the  Con- 
gress to  examine  the  matter. 

At  this  time,  NCTA  does  not  support  any  one  bill  to  the  exclusion  of 
others.  We  are  aware  that  there  are  a  number  of  complex  problems  in- 
volved in  attempting  to  balance  competing  equities  in  legislation  of 
this  sort.  Nevertheless,  we  think  that  the  first  amendment  principles 
in  question  are  so  important  to  the  functioning  of  our  democracy  that 
the  Congress  should  enact  legislation  with  broad  protections. 
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Compelling  arguments  have  been  made  that  it  is  extremely  difficult 
to  write  a  qualified  newsman's  privilege.  Any  qualifications  creates  a 
potential  loophole  which  could  destroy  the  privilege.  Evidence  from 
States  where  qualified  protection  bills  have  been  enacted,  but  where 
interferences  with  the  press'  ability  to  perform  its  ascribed  role  have 
continued,  tend  to  support  that  argument. 

Therefore,  we  believe  that  the  Congress  should  enact  what  has  been 
referred  to  as  an  absolute  privilege  bill.  We  are  aware  there  is  some 
feeling  that  an  absolute  privilege  bill  may  not  be  passed  by  Congress. 
We  can  only  urge  that  if  an  absolute  bill  is  not  enacted  that  the  qualifi- 
cations in  a  limited  protection  bill  be  as  narrow  and  specific  as  possible. 

I  also  note  that  not  all  the  bills  introduced  in  Congress  on  this  matter 
have  made  it  clear  that  the  protections  provided  would  apply  equally 
to  cable  television  systems.  I  strongly  urge  that  any  legislation  ap- 
proved by  the  Congress  contain  explicit  language  to  make  it  clear 
that  newsmen  and  newswomen  working  for  cable  television  systems 
receive  the  same  protections  as  those  employed  in  the  print  and  other 
electronic  media. 

Now,  there  is  one  additional  point  that  has  been  raised  which  I  feel 
that  I  should  address. 

Under  the  FCC's  new  rules  for  the  cable  television  industry,  new  sys- 
tems are  required  to  provide  what  are  called  "public  access  channels," 
channels  available  to  the  public  on  a  firet-come,  first-served  basis,  on 
which  any  public-spirited  citizen  could  become  a  newsman.  Anyone — - 
an  insurance  man,  a  laborer — could  find  out  a  piece  of  information 
which  he  felt  was  newsworthy  to  his  fellow  citizens,  could  call  his  local 
cable  television  system  and  say,  "I  would  like  a  half-hour  on  the  access 
channel,"  and  could  go  before  the  public  and  put  on  his  own  news 
show. 

I  do  not  know  if  that  citizen  should  be  protected  as  a  newsman.  I 
feel  the  FCC  has  indicated  that  one  of  the  uses  of  the  public  access 
channel  should  be  to  encourage  citizens  to  be  temporary  journalists 
for  their  fellow  citizens.  I  think  you  should  address  this.  If  you  agree 
with  the  FCC  that  that  is  an  appropriate  use  of  the  public  access  chan- 
nel, then  I  think  you  should  encourage  a  person  who  has  a  legitimate 
newsworthy  item  to  bring  before  his  fellow  citizens.  I  think  he  should 
be  protected  only  in  that  role. 

Thank  you.  That  is  the  conclusion  of  my  statement.  I  will  be  happy 
to  answer  questions. 

Mr.  K[astenmeier,  Thank  you  very  much. 

The  last  point  you  raised  is  a  novel  one.  It  would  apply  to — and 
I  don't  know  to  what  extent  it  could  be  distinguished  from- — the  radio 
and  television  commercial  networks :  to  afford  editorial  comment  time 
to  outside  individuals  and  organizations.  Whether  they  should  be 
cloaked  with  a  newsman's  immunity,  I  suppose,  would  be  a  good 
question,  too. 

Mr.  Foster.  The  situation  is  analogous,  but  it  is  somewhat  different ; 
that  the  access  channel  give  encouragement  not  only  to  answer 
editorials,  but  actually  to  bring  information  to  their  fellow  citizens. 

Mr.  Kastenmeier.  Yes,  I  appreciate  that.  There  could  be  a  distinc- 
tion upon  which  a  decision  might  turn. 

Mr.  Foster,  in  an  absolute  privilege  bill,  do  you  suggest  that  the  bill 
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extend  to  State  and  local  procedures  as  well  as  Federal ;  that  is  to  say, 
should  this  bill  preempt  the  States  on  the  question  ? 

Mr.  Foster.  We  would  hope  that  there  would  be  Federal  preemption. 
I  don't  know  how  far,  constitutionally,  such  a  bill  could  go  in  terms 
of  precluding  State  proceedings,  but  we  would  hope  that  there  would 
be  at  least  a  strong  attempt  for  Federal  preemption  on  this  issue.  We 
feel  that  is  necessary. 

Mr.  Kastenmeier.  To  the  extent  that  you  are  familiar  with  the  posi- 
tion, and  you  may  not  be,  of  other  broadcast  media,  the  networks  or 
the  media  organizations  that  have  interested  themselves  in  privilege 
bills,  do  you  distinguish  your  own  position  from  them  in  any  connec- 
tion, or  is  it  approximately  the  same  ? 

Mr.  Foster.  As  I  imderstand  it  the  broadcast  media  is  supporting 
an  absolute  privilege,  and  we  share  with  them  that  viewpoint. 

Mr.  Kastenmeier.  So  as  far  as  you  know,  you  are  not  aware  of  any 
differences  you  might  have  with  them  ? 

Mr.  Foster.  I  don't  know  of  any  differences  we  might  have.  I  think 
they  would  agree  that  the  cable  television  system  should  be  covered  to 
the  same  extent  as  broadcasters,  if  that  is  a  difference,  but  I  don't 
think  it  is. 

Mr.  Ivastenmeier.  I  appreciate  very  much  your  testimony  this  morn- 
ing. I  would  like  to  yield  to  the  gentleman  from  Maine,  Mr.  Cohen. 

Mr.  Cohen.  Thank  you,  Mr.  Chairman. 

Thank  you  for  your  testimony.  I  have  no  questions,  as  such,  except  to 
perhaps  express  a  personal  opinion. 

I  have  very  little  dijfiiculty  in  resolving  the  question  as  to  whether 
or  not  anybody  can  don  and  then  doff  the  hat  of  a  newsman  and  then 
seek  immunity  for  his  activities  as  an  investigator  of  newsworthy 
items.  I  feel  that  that  certainly  would  not  find  any  merit  in  my  mind. 
I  know  that  many  talk  shows  encourage  people  to  come  on  as  well. 

I  can  simply  see  a  chaotic  situation  develop  in  which  anyone  who 
appeared  on  a  talk  show  for  an  hour  and  discussed  something  he  con- 
sidered to  be  newsworthy,  and  then  claimed  immunity  on  the  basis  he^ 
was  carrying  out  some  individual  investigation  on  behalf  of  himself 
to  bring  certain  information  to  the  public's  eye.  I  could  not  go  along* 
with  supporting  immunity  for  that  type  of  individual. 

Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  New  York,  Mr.  Smith. 

Mr.  Smith.  Thank  you,  Mr.  Chairman. 

Mr.  Foster,  thank  you  for  your  testimony.  It  has  been  very  interest- 
ing. 

I  am  interested  and  I  am  glad  you  brought  forward  the  concept  of 
the  public  access  channels.  It  is  something  that  I  am  sure  most  of  us 
had  not  considered,  and  it  is  something  we  should  consider.  It  is  some- 
thing I  am  sure  we  will  consider. 

It  strikes  me,  just  as  an  immediate  impression,  that  perhaps  regular 
newsmen  or  people  engaged  in  news  gathering,  et  cetera,  have  devel- 
oped a  basic  ethic,  perhaps,  of  their  own  profession  and  basic  senses 
of  responsibility  developed  from  years  of  experience,  et  cetera,  that 
an  average,  quick,  self-made  newsman  on  a  public  access  channel 
might  not  have.  Would  you  care  to  comment  on  that  ? 

Mr.  Foster.  No  one  is  more  concerned  than  I  that  public  access 
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channels  not  be  chaotic  scenes  of  people  running  to  find  immunity. 
I  would  point  out,  however,  that  in  the  early  history  of  our  country, 
we  had  a  lot  of  volunteer  newsmen,  private  citizens  who  became  pam- 
phleteers when  the  issues  of  the  independence  of  this  country  were 
emerging,  amateur  newsmen  and  pamphleteers. 

I  would  suggest  that  perhaps  the  public  access  channel,  once  again, 
provides  a  means  for  volunteers  to  come  forward.  I  certainly  agree 
that  professionalism  of  the  newsman  deserves  much  respect.  Perhaps 
that  is  as  far  as  we  should  go  to  protect  the  professional. 

This  is  an  issue,  however,  that  we  will  have  to  face.  It  is  one  that 
the  FCC  will  have  to  look  to  this  committee  for  some  guidance  on. 
I  think  the  policies  that  this  committee  is  exploring  should  be  brought 
into  some  kind  of  harmony  with  the  FCC  edicts. 

Mr.  Smith.  Thank  you  very  much. 

Mr.  E^ASTENMEiER.  The  gentleman  from  Illinois. 

Mr.  Railsback.  No  questions.  Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  Utah,  Mr.  Owens. 

Mr.  Owens.  I  just  have  one  question,  and  comment,  I  suppose. 
It  is  along  the  same  lines  with  that  which  the  gentleman  from  New 
York  and  the  gentleman  from  Maine  brought  up. 

I  don't  think  the  Congress  is  going  to  pass  any  bill  which  will  say 
to  anybody  that  they  can  be  an  instant  newsman.  I  don't  think  we 
will  provide  that  type  of  protection,  nor  do  I  think  we  should. 

Do  you  have  any  further  comments,  apart  from  the  uniqueness 
of  your  situation  you  just  talked  about?  Do  you  have  any  comments 
on  how  otherwise  there  might  be  a  responsible  definition  of  the 
term  "newsman" ;  which  types  of  professionals  that  might  apply  to  ? 
What  are  your  ideas  on  how  we  can  define  newsmen,  since  we  will 
have  to  define  it  some  way. 

Mr.  Foster.  I  will  confess,  I  don't  have  a  good  definition.  As  a  mat- 
ter of  fact  I  think  it  is  one  of  the  thorniest  issues  you  are  faced  with 
in  terms  of  drafting  legislation.  I  suspect  you  will  have  to  leave  a 
lot  of  this  interpretation  to  the  courts  as  to  what  is  a  legitimate  news- 
gathering  function. 

I  am  not  sure  that  simply  having  a  press  card  should  be  the  test. 
I  think  we  will  have  to  go  beyond  that,  to  some  part-time  journalist 
and  student  journalist. 

Some  of  the  most  exciting  journalism  in  the  country  has  been  done 
by  students  who  were  not  paid  for  it.  So  I  don't  know  how  broad  the 
guidelines  should  be,  but  some  must  be  drawn. 

Mr.  Kastenmeier.  Thank  you.  Mr.  Foster,  I  might  add  that  this 
subcommittee  has  historically  also  been  concerned  with  the  issue  of 
copyright.  In  the  past,  your  organization  has  appeared  before  this 
committee  and  testified.  We  welcome  you  again. 

Mr.  Foster.  I  certainly  hope  we  will  have  the  opportunity  to  dis- 
cuss the  issue  of  copyright  with  you  at  a  very  early  date.  We  are 
anxious  to  get  that  problem  resolved.  We  hope  the  Senate  will  get 
busy  with  it  soon  and  then  send  it  over  here. 

Mr.  Kastenmeier.  Thank  you. 

Our  last  witness  this  morning  is  Mr.  Steven  Fischer,  who  is  chief 
staff  consultant  for  the  National  Student  Lobby. 

Mr.  Fischer,  we  have  your  testimony.  You  may  proceed  and  iden- 
tify your  colleague. 
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TESTIMONY  OF  STEVEN  FISCHER,  CHIEF  STAFF  CONSULTANT,  NA- 
TIONAL STUDENT  LOBBY,  ACCOMPANIED  BY  CHIP  BERLET, 
WASHINGTON  BUREAU  CHIEF,  COLLEGE  PRESS  SERVICE 

Mr.  Fischer.  My  colleague  is  Chip  Berlet,  Washington  bureau 
chief  of  the  College  Press  Service. 

I  would,  like  to  thank  you  for  this  opportunity  to  appear  before 
your  committee.  I  am  a  student  at  the  University  of  California, 
Berkeley,  and  I  represent  the  National  Student  Lobby  on  this  issue 
of  protecting  confidential  news  sources. 

The  National  Student  Lobby  represents  slightly  over  225  American 
colleges  and  universities,  and  Mr.  Berlet  has  informed  me  that  the 
College  Press  Service,  through  its  subsidiaries,  now  serves  450  Ameri- 
can colleges. 

We  recently  had  our  annual  conference,  where  we  spoke  with  many 
student  editors  and  reporters  from  across  the  country,  to  get  their 
opinions  on  newsperson  shield  laws.  Yet  it  would  be  presumptuous 
for  me  to  say  that  I  speak  for  all  student  newspapers. 

The  National  Student  Lobby  reconmaends  enactment  of  a  broad, 
absolute  privilege  law  that  would  protect  every  American  engaged 
in  the  field  of  gathering  news. 

We  need  written  legislation  because  we  do  not  feel  that  our  free- 
dom of  the  press  is  being  adequately  protected  by  the  Attorney  Gen- 
eral's guidelines.  We  say  this  because  in  recent  months  we  have  seen 
numerous  subpenas  issued  and  several  reports  thrown  in  jail. 

We  believe  that  protection  of  confidential  news  sources  would  be 
in  the  best  interest  of  everyone,  including  the  Government. 

In  the  past,  news  articles  written  with  the  help  of  confidential 
sources  have  helped  the  Government  by  giving  prosecutoi-s  leads  into 
organized  crime,  narcotics  traffic,  and  crimes  involving  Government 
corruption.  If  these  sources  aren't  protected,  they  will  not  speak  up 
for  fear  of  being  revealed  in  court,  and  subsequently  harassed  and 
fired. 

Who  should  be  protected  is  a  difficult  question  because  many  at- 
tempts to  define  who  are  newspersons  neglected  to  cover  some  people 
who  are  in  the  field  of  gathering  news  and  information. 

I  do  not  think  it  would  be  fair  to  set  a  time  definition  such  as  "A 
newsperson  is  one  who  spends  20  hours  a  week  gathering  news." 
Frankly,  I  don't  know  whether  a  college  reporter  can  always  devote 
that  much  time  while  he  or  she  is  in  school,  yet  there  are  2,500  American 
college  newspapers  with  a  circulation  of  7%  million  people,  and  we 
feel  they  deserve  protection  also. 

It  seems  that  the  less  established  a  publication  is,  the  more  vulner- 
able it  becomes  to  Government  prosecution.  For  example,  Mark 
Knops,  the  editor  of  the  Madison  Kaleidoscope,  a  so-called  under- 
ground newspaper,  was  held  in  contempt  of  court  for  refusing  to  dis- 
close his  confidential  sources  and  sentenced  to  imprisonment  for  a 
period  of  5  months  and  7  days.  I  do  not  believe  an  editor  for  the  New 
York  Times  or  Washington  Post  would  receive  this  harsh  a  sentence — 
at  least  not  yet. 

Also,  I  am  sure  you  are  familiar  with  the  case  of  Annette  Buchanan, 
a  former  editor  of  the  University  of  Oregon's  Daily  Emerald,  who,  iv 
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1966,  became  the  first  person  in  modern  times  to  be  jailed  for  refusing 
to  disclose  her  confidential  sources. 

We  also  have  repoi-ts  of  freedom  of  the  press  being  threatened  at 
Stanford  University  and  at  Brigham  Young  University  in  Utah. 

We  hope  that  these  cases  demonstrate  that  the  student  and  alterna- 
tive press  need  their  first  amendment  rights  protected  every  bit  as 
much  as  the  larger,  more  established  media. 

As  for  the  type  of  law,  we  support  only  bills  that  provide  news- 
persons with  an  unqualified,  absolute  protection.  We  have  kept  in  con- 
tact with  student  newspapers  across  the  Nation,  and  the  vast  majority 
of  them  favor  an  absolute  privilege  bill. 

Although  many  of  the  qualifications  sound  good  and  seem  to  have 
been  written  with  good  intentions,  we  believe  that  the  end  product 
would  be  more  subpenas,  more  arrests,  and  in  the  loss  of  information 
being  delivered  to  the  public. 

The  qualification  "not  obtainable  from  other  sources"  really  does 
seem  to  make  reporters  an  investigative  arm  of  the  Government,  and 
in  many  cases  only  the  prosecutor  would  know  whether  or  not  there 
really  are  alternative  means. 

A  qualification  for  national  security  or  espionage  is  too  vague  and 
could  be  used  for  political  purposes,  preventing  news  that  the  Govern- 
ment does  not  want  made  public,  such  as  the  television  program  en- 
titled "The  Selling  of  the  Pentagon." 

The  qualification  for  libel,  however,  poses  a  problem.  Keporters 
could  conceivably  print  derogatory  remarks  about  public  officials  and 
then  use  their  testimonial  privilege  for  protection,  making  it  nearly 
impossible  for  the  public  official  to  prove  malice.  We  believe  this  is  a 
worthwhile  risk,  however,  for  two  reasons :  First,  because  of  the  many 
legitimate  and  valuable  cases  that  would  come  up,  thanks  to  Govern- 
ment, corporate  and  other  confidential  sources;  and  also,  because  if 
there  is  a  qualification  for  libel,  prosecutors  would  have  too  powerful 
a  weapon  at  their  disposal  to  get  a  reporter's  confidential  sources. 

We  believe  that  for  any  shield  law  to  be  effective,  it  must  apply  to 
the  States  as  well  as  the  Federal  Government.  However,  there  is  a 
question  of  constitutional  law  involved,  and  although  I  am  not  a 
lawyer,  it  seems  to  me  that  a  preemptive  statute  would  be  in  accordance 
with  the  14th  amendment  and  the  commerce  clause  of  our  Constitution. 

The  circulations  and  reporting  of  many  of  our  newspapers  and 
magazines  are  not  limited  to  only  one  State,  and  in  these  cases  the 
laws  of  one  State  could  well  restrict  the  information  that  people  in 
other  States  receive.  Moreover,  a  majority  of  the  States  have  no  shield 
laws  at  all,  and  even  in  the  States  that  do,  the  law  may  be  qualified 
and  inadequate. 

Finally,  if  States  are  left  without  strong  laws,  Federal  officials  might 
]-)ersuade  their  counterparts  on  the  State  level  to  do  their  investigating 
for  them.  We  must  remember,  though,  that  for  a  small  paper,  the 
greatest  problem  would  be  the  court  expense  involved  in  quashing  sub- 
penas, and  we  doubt  that  a  qualified  bill  can  be  drawn  that  would 
not  increase  the  number  of  subpenas  issued. 

I  would  also  like  to  say  a  few  words  regarding  the  tvpe  of  informa^ 
tion  a  law  might  cover,  since  this  has  been  a  topic  of  concern  in  the 
hearings. 
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I  feel  that  Avhen  a  reporter  witnesses  something  while  he  is  not  in 
the  capacity  of  a  reporter,  he  should  be  given  the  same  treatment  as 
any  ordinary  citizen,  which,  of  course,  he  is. 

Where  a  reporter's  notes  are  concerned,  however,  I  do  not  believe 
that  the  Government  should  have  the  right  to  demand  access  to  them. 

P'irst,  they  are  the  personal  property  of  the  reporter.  Also,  they  may 
be  early  impressions  of  a  case  which  are  uncorroborated,  unrealistic, 
and  may  reflect  damagingly  on  someone.  Finally,  they  might  contain 
information  leading  to  a  source  to  whom  tlie  reporter  has  pledged 
confidentiality. 

To  conclude,  we  endorse  the  approach  of  Congressman  Bell  and 
Congressman  Waldie  and  we  support  H.R.  1985,  H.R.  2187  and  those 
bills  with  similar  wording. 

We  believe  that  the  freedom  of  the  press  is  a  fundamental  American 
right  which  was  not  meant  to  be  diluted  two  centuries  after  it  was  writ- 
ten. I  consider  any  qualified  bill  a  dilution  of  this  right,  and  given  the 
choice  between  a  qualified  bill  or  nothing,  I  would  choose  nothing ! 

On  behalf  of  the  National  Student  Lobby,  the  College  Press  Service, 
and  on  my  own  behalf,  I  would  once  again  like  to  thank  you  for  this 
opportunity  to  present  my  views. 

I  will  attempt  to  answer  any  questions  you  may  have. 

Mr.  Kastekmeier.  Thank  you  very  much,  Mr.  Fischer,  for  a  very 
enlightening  statement. 

Mr.  Fischer.  I  would  like  to  request  that  both  my  testimony  and 
written  statement  be  included  in  the  record. 

]Mr.  Kastenmeier.  Without  objection,  they  will  be  received  and  in- 
cluded in  the  record. 

[Mr.  Fischer's  prepared  statement  follows :] 

Statement  of  Steven  Fischer,  Chief  Staff  Consultant,  National  Student 

Lobby,  March  14,  1973 

Mr.  Chairman  and  Members  of  the  subcommittee,  I  very  much  appreciate  the 
opportunity  to  appear  before  this  committee  on  the  important  issue  of  protecting 
confidential  news  sources. 

My  name  is  Steven  Fischer.  I  am  a  student  at  the  University  of  California, 
Berkeley,  and  represent  tlie  National  Student  Lobby,  which  in  turn  represents  225 
two-year  and  four-year  American  colleges  and  universities.  In  addition,  my  testi- 
mony has  been  endorsed  by  the  College  Press  Service,  which  is  the  news  agency 
serving  student  newspapers  at  350  American  colleges  and  universities. 

Two  weeks  ago.  the  National  Student  Lobby  2nd  Annual  Conference,  in  Wash- 
ington. D.C.  (Feb.  28-March  2,  1973)  was  attended  by  over  700  student  leaders, 
including  many  student  newspaper  editors  and  reporters.  At  this  Conference, 
newspersons'  privilege  legislation  was  established  as  one  of  our  current  priorities. 

Our  position  is  as  follows  : 

1.  We  believe  that  to  adequately  insure  freedom  of  the  press,  legislation  is 
necessary. 

2.  That  the  coverage  be  broad  enough  to  protect  student  journalists  and  those 
of  the  "alternative"  press. 

3.  That  the  shield  law  be  absolute. 

4.  That  protection  be  extended  to  the  State  level. 

We  are  also  including  a  section  on  the  types  of  information  that  a  shield  law 
would  apply  to. 

WHY  legislation  IS  NEEDED 

Although  the  Attorney  General  of  the  United  States  has  issued  guidelines  for 
the  issuing  of  subpoenas  to  newspersons,  in  light  of  the  number  of  subpoenas 
issued  and  reporters  jailed  recently,  newspersons,  including  those  on  our  Nation's 
campuses,  cannot  feel  our  freedom  of  the  press  is  being  protected.  We  believe 
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that  enactment  of  a  shield  law  would  be  in  the  best  interest  of  everyone,  includ- 
ing the  government. 

In  the  past,  news  articles,  written  through  the  help  of  confidential  sources,  have 
helped  the  government  by  giving  prosecutors  leads  into  organized  crime,  narcotics 
traffic,  and  crimes  involving  govei'nment  corruption. 

Governor  Nelson  Rockefeller  of  New  York,  in  testimony  before  the  Senate 
Subcommittee  on  Constitutional  Rights  on  Feb.  22,  cited  a  prosecutor  who 
obtained  22  convictions  in  a  drive  against  organized  crime  which  initially  grew 
out  of  a  reporter's  confidential  sources. 

If  a  law  is  not  enacted,  many  sources  of  infox-mation  will  not  speak  for  fear 
of  being  revealed  in  court  and  the  reprisals  that  will  follow. 

The  public,  too,  supports  such  a  law.  In  a  Gallup  Poll  taken  in  Dec.  1972, 
57%  of  the  total  population  and  68%  of  those  who  attended  college  believe  that 
reporters  should  not  have  to  divulge  their  confidential  sources. 

Finally,  the  term  "newsmens'  privilege"  legislation  is  not  totally  accurate.  I  am 
not  a  journalist  and  I  very  strongly  oppose  setting  journalists  up  as  a  special 
class.  Also,  especially  at  the  college  level,  a  large  percentage  of  editors  and  re- 
porters are  women  and  I  believe  they  would  prefer  the  substitution  of  the  word 
newspersons  for  newsmen  wherever  possible. 

We  agree  with  Mr.  Rosenthal,  who  wrote  in  the  Feb.  17,  1973  issue  of  the  N.Y. 
Times  magazine  "This  is  not  a  matter  of  special  privilege  for  newspapermen,  but 
for  the  First  Amendment.  You  can't  tell  a  carpenter  he  is  free  to  practice  his 
trade  as  long  as  he  uses  no  tools.  You  can't  tell  a  newspaperman  that  he  has  a 
free  press  as  long  as  he  does  not  use  his  tools  and  among  them  the  essential  tool 
is  confidentiality  of  sources." 

WHO   SHOULD   BE   PROTECTED? 

This  is  a  difiicult  question,  because  any  attempt  to  define  who  is  a  newsperson 
is  likely  to  leave  some  persons  who  gather  news  unprotected. 

We  do  not  agree  with  Professor  Blasi's  (who  testified  before  this  subcom- 
mittee) suggestion  that  a  newsperson  be  defined  as  one  who  spends  20  hours  a 
week  gathering  news. 

Frankly.  I  do  not  know  whether  a  college  reporter  devotes  that  much  time 
while  he  or  she  is  in  school,  but  who  is  to  say  that  they  should  not  be  afforded 
the  protection  given  to  a  reporter  employed  full-time  by  a  newspaper. 

We  find  that  the  lesser  established  publications  may  even  be  more  vulnerable 
than  our  major  newspapers.  For  example.  Mark  Knops,  the  editor  of  the  Madison 
Kaleidoscope  (an  underground  newspaper)  was  held  in  contempt  of  court  for 
refusing  to  disclose  his  confidential  sources  and  sentenced  to  imprisonment  for  a 
period  of  five  months  and  seven  days.  The  case  involved  a  front  page  story  entitled 
"The  Bombers  Tell  Why  and  What  Next  .  .  .  Exclusive  to  Kaleidoscope"  which 
appeared  on  Aug.  26,  1970. 

We  also  have  reports  of  freedom  of  the  press  being  threatened  at  Stanford  Uni- 
versity, in  California  and  Brigham  Young  University  in  Utah. 

At  Stanford  on  April  12,  1971,  the  oflSces  of  the  Stanford  Daily  were  ransacked 
by  police  who  were  looking  for  information  and  negatives  concerning  disorders 
which  had  taken  place  three  days  before  on  the  Stanford  campus. 

In  November,  1972,  newspersons  for  the  Brigham  Young  University's  Dailii 
Universe  printed  a  story  reporting  that  they  found  out  through  interviews  with 
drug  dealers  that  police  were  offering  protection  in  return  for  money.  For  the  next 
few  months,  reporter  Mike  Gygi  was  repeatedly  subpoenaed  and  harrassed, 
although  he  was  not  sent  to  jail. 

We  believe  these  cases  demonstrate  that  not  only  do  the  "established"  media 
need  protection,  but  also  the  freedom  of  the  press  be  extended  to  the  student, 
alternative  and  underground  press. 

We  agree  with  the  position  of  Sen.  Cranston,  who  said,  "Those  with  information 
to  give  really  go  to  those  they  think  have  professional  reasons  to  receive  it."  This 
includes,  in  many  instances,  the  student  or  alternative  press. 

ABSOLUTE    OR    QUALIFIED    PRIVILEGE? 

The  National  Student  Lobby  supports  unqualified  protection  for  persons  en- 
gaged in  gathering  news. 

Our  feeling  concerning  qualified  bills  can  be  summed  up  in  the  now-common 
statement  of  Supreme  Court  Justice  William  Douglas,  who  said,  "Any  text  which 
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provided  less  than  blanket  protection  will  be  twisted  and  relaxed  so  as  to  provide 
ultimately  no  protection  at  all." 

At  our  recent  Conference  in  the  workshop  on  Newspersons'  Privilege,  we  invited 
students  to  fill  out  a  sample  form  as  to  whether  they  favored  absolute  or  ({ualified 
protection.  The  following  is  a  sample  form  : 

Name 

Address Zip 

School  

Position  at  School  (if  any) 

Type  of  Bill  You  Favor  (Absolute  or  Qualified) 

The  results  were  overwhelmingly  in  favor  of  absolute  protection,  53  to  1. 
In  interpreting  these  results,  we  must  remember  that  these  were  students  who 
had  expresed  an  interest  in  this  issue.  I  am  including  with  this  testimony  a  list 
of  those  who  responded. 

I  have  also  bten  in  contact  with  college  newspapers  across  the  nation  to  get 
their  opinions.  Although  the  majority  favored  absolute  protection,  there  was  a 
sizeable  minority  who  were  not  familiar  with  the  difference  between  qualified 
and  unqualified  protection  bills. 

The  following  is  a  statement  from  the  Niagara  University  newspaper,  the 
Index,  which  typified  the  responses  of  those  who  stated  their  positions : 

The  Index  of  Niagara  University  supports  a  bill  which  gives  unqualified  free- 
dom of  the  press.  We  believe  at  no  time  should  a  journalist  be  required  to 
testify.  A  requirement  to  testify  limits  the  First  Amendment  of  freedom  of  the 
press.  If  a  newsman  is  forced  to  divulge  his  sources,  he  would  not  be  able  to 
report  with  the  full  authority  backing  him.  The  right  to  keep  secret  his  source.s 
give  the  newsman  the  opportunity  to  bring  to  light  the  pi'oblems  the  community 
faces.  This  opportunity  would  be  decreased  if  he  had  to  face  the  prospect  of 
testifying.  We  believe  that  it  is  in  the  interest  of  society  to  allow  the  journalist 
the  unqualified  press  freedom  of  not  appearing  to  testify  which  would  allow  him 
to  present  the  situations  and  problems  in  a  free  atmosphere  without  fear  of 
reprisal  for  himself  or  his  sources. 

We  must  remember,  though,  that  for  a  small  paper,  the  greatest  problem  would 
be  having  to  go  to  court  to  quash  any  subpoenas,  and  we  doubt  a  qualified  bill 
can  be  drawn  that  would  not  increase  the  number  of  subpoenas  issued.  The 
financial  resources  of  college  and  '"underground"  newspapers  is  often  limited  and 
the  costs  of  legal  expenses  necessary  to  quash  these  subpoenas  would  be  an  ex- 
tremely heavy  burden.  Also,  most  college  newspapers  have  a  rather  small  staff 
and  the  loss  of  a  reporter  might  be  more  severely  felt  than  on  larger  publications. 

We  have  yet  to  see  any  acceptable  qualifications. 

The  qualification  not  obtainable  from  other  sources  really  does  seem  to  make 
reporters  an  investigative  arm  of  the  government,  and  in  many  cases,  only  the 
government  would  know  whether  or  not  there  really  are  alternative  means  or 
not. 

A  qualification  for  national  security  or  espionage  is  too  vague  and  couid  be 
used  for  political  purposes,  preventing  news  that  the  government  does  not  want 
made  public,  such  as  the  Pentagon  Papers. 

The  qualification  for  libel  presents  a  problem.  Reporters  could  conceivably 
print  derogatory  remarks  about  public  officials.  The  public  officials  would  then 
have  to  prove  malice  against  the  reporter  which  would  be  considerably  harder 
if  the  reporter  refused  to  divulge  his  sources. 

We  believe  this  is  a  worthwhile  risk  for  two  reasons  : 

First,  because  of  the  many  legitimate  and  valuable  cases  that  would  come  up 
thanks  to  government,  corporate,  and  other  confidential  sources. 

Second,  because  if  there  is  a  qualification  for  libel,  prosecutors  would  have  too 
powerful  a  weapon  at  their  disposal  to  get  a  reporter's  confidential  sources. 

SHOULD  LEGISLATION  APPLY  TO  STATES 

We  believe  that  for  any  shield  law  to  be  effective,  it  must  apply  to  the  states 
as  well  as  to  the  Federal  Government.  However,  there  is  a  question  of  constitu- 
tional law  involved.  It  is  my  understanding  that  a  pre-emptive  law  would  be  in 
accordance  with  the  14th  Amendment  and  the  Interstate  Commerce  clause  of  our 
Constitution. 

The  circulations  and  reporting  of  many  of  our  newspapers  and  magazines  are 
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not  limited  to  only  one  state  and  it  would  be  inconsistant  and  burdensome  to  have 
it  operate  differently  within  each  state's  boundaries.  In  these  cases,  the  laws  of 
one  state  could  well  restrict  the  information  that  people  in  other  states  receive. 
Moreover,  a  majority  of  the  states  have  no  shield  laws  at  all,  and  even  in  the 
states  that  do,  the  law  may  be  qualified  and  inadequate.  Also,  if  states  are  left 
without  strong  laws,  Federal  officials  might  persuade  their  counterparts  on  the 
state  level  to  do  their  investigating  for  tliem.  It  is  probable  that  in  the  future, 
most  of  the  eases  will  continue  to  be  decided  on  the  state  rather  tlian  on  the  Fed- 
eral level,  and  so  we  urge  that  any  newspersons'  privilege  legislation  be  extended 
ro  cover  the  states  also. 

WHAT  TTPB  OF  INFORMATION  SHOULD  BE  COVERED 

1  woiild  also  like  to  say  a  few  words  regarding  the  type  of  information  a  law 
would  cover,  since  this  has  been  a  topic  of  concern  in  the  hearings. 

I  feel  that  when  a  reporter  witnesses  something  while  he  is  not  in  the  capacity 
-of  a  reporter,  he  should  be  afforded  the  same  treatment  as  any  ordinary  citizen, 
which,  of  course,  he  is.  An  argument  has  beon  made  to  the  effect  that  if  protection 
is  limited  to  confidential  sources  only,  the  ordinary  citizen  may  suffer  as  a  result. 
This  occurred  in  a  Tennessee  case,  where  a  secretary  disclosed  that  patients  in 
a  mental  hospital  were  being  mistreated,  and  since  she  did  not  request  that  her 
^lame  be  kept  confidential,  her  identity  was  revealed  in  court  and  she  was  fired. 
I  believe  in  this  case  the  reporter's  responsibility  was  to  warn  her  of  this  danger 
and  have  her  request  that  her  name  not  be  disclosed. 

Where  a  reporter's  notes  are  concerned,  I  do  not  believe  that  the  government 
shonkl  have  the  right  to  demand  access  to  them. 

First,  they  are  the  personal  property  of  the  reporter,  and  as  such  they  are  for 
use  at  his  own  discretion. 

Also,  they  may  be  early  impressions  of  a  case  which  are  uncorroborated,  un- 
realistic, and  may  refiect  damagingly  on  someone. 

Finally,  it  might  contain  information  leading  to  a  source  to  whom  the  reporter 
has  pledged  confidentiality. 

CONCLUSION 

We  believe  that  to  insure  fi'eedom  of  the  press  in  our  society,  we  need  a  broad 
absolute  privilege  that  will  cover  every  American  in  the  field  of  gathering  news 
and  information. 

We  endor.se  the  approach  of,  and  support  the  following  bills  : 
Bill  numher:  Sponsor 

H.R.  1813 Mr.  Maraziti. 

H.R.   1985 Mr.  Bell. 

H.R.   2187 Mr.  Waldie. 

H.R.  2200 Mr.  Charles  Wilson  of  California. 

H.R.  3143 Mr.  .Johnson  of  California. 

H.R.   4275 Mr.  Patten. 

I  would  one  again  like  to  thank  you  for  this  opportunity  to  present  my  views. 

ABSOLUTE 

Roy  L.  Williams,  Montgomery  College. 

Stephen  Dick,  Editor,  The  Spur,  Montgomery  College. 

Gretchen  Sand,  Senator/Speaker  of  House,  Genesee  Community  College. 

Patt  Jones,  Member  Student  Council,  Thomas  Nelson  College. 

Harry  Andonohuich,  News  Editor-weekly  Spectator,  Fairleigh  Dickinson  Uni- 
versity. 

Dean  Curry,  Senator,  writer  for  i)aper,  Houghton  College. 

Nicholas  Rutkowski,  MHESA  Delegate,  Ferris  State  College. 

G.  Allen  Tale,  Senate,  Appalachian  State  University. 

Keith  Thackrey,  Legislator  in  student  government,  Duke  University. 

Dinda  Friderberg  Sophomore  Representative,  Kaskaskia  Junior  College. 

Evans  Calymios,  SGA  senator/subchairman  of  student  welfare,  C.  W.  Post 
College  of  Long  Island. 

Jim  Sorensen,  Vice  President,  Student  Government,  Manchester  Community 
College. 

Jfiseph  H.  Mezenson,  Legislative  Representative  at  Albany,  I^ehman,  University 
Student  Senate  of  University  of  New  York. 
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Michael  John  Chresopuler,  G.  C.  C.  Wese. 

Jean  Guarnaccio,  Molloy  College. 

Laura  Schlef,  Sophomore  Senator,  Broward  Gommunity  Gollege. 

Patricia  Owens,  Part-time  news  writer,  Goucher  Gollege. 

Renee  Anderson,  Tabor  Gollege. 

Dick  Ring,  Student  Senator,  K.  S.  T.  G. 

Brent  G.  Wynja,  Executive  Director-State  University  Student  Lobby,  Iowa 
State  University. 

Rich  Gilbert,  Student  Senator,  Kansas  State  Teachers  Gollege. 

Brenda  Johnson,  Kennedy-King  Gollege. 

George  Stahl,  St.  John  Fisher  Gollege. 

Bill  O'Brien,  Student  Government,  Merrimack  Gollege. 

Stephen  Selby,  Student  Legislature,  Duke  University. 

Duncan  A.  Chapman,  Menco  Gollege,  Pres.  Student  Body. 

David  Gasvoda,  Reporter,  Gommunity  College  at  Allegheny  County. 

Robert  J.  Krieg,  News  Editor,  Sports  Editor,  Business  Manager,  MichoUs  State 
University. 

Mary  Ann  Kucera,  Lakeland  Gommunity  College. 

Dale  Hargrave,  Student  Body  Vice  President,  Christopher  Newport  Gollege. 

Jack  Hundley,  SGA  Treasurer,  Christopher  Newport  College. 

Thomas  Johnson,  SGA  Attorney  General,  Christopher  Newport  College. 

Ted  Hagedorn,  Student  Government  Assembly,  Montgomery  County  Community 
College. 

Susan  Huttum,  Co-editor  of  newspaper,  Wells  College. 

Charles  Hughes,  Vice  President  ASG,  Kansas  State  Teachers  College. 

Martha  Miller,  Secretary  Student  Senate,  Junior  College  of  Albany. 

Bridget  Hawerson,  Creative  Arts  Senator,  Student  Senate,  Moorhead  State 
College. 

Russell  Boudreau,  Treasurer,  Student  Senate,  Junior  Gollege  of  Albany. 

Sam  Becker.  SGA  Treasurer,  Broward  Gommunity  College. 

John  McKenna,  Student  Activities  Senator,  Fairleigh  Dickenson  University. 

Linda  Nachtigall,  Tabor  Gollege. 

George  Donigian,  Editor  Campus  Carrier,  Student  government  reporter,  Berry 
College. 

Madelon  Maupin,  ombudsman,  Principia  Gollege. 

Jeannie  Mareka,  Pembroke  State  University. 

Belinda  Bunce,  U.  P.  Political  Science  Club,  Pembroke  State  University. 

Scott  Powell,  Student  Senator,  Academic  Council,  University  of  Tennessee. 

Benjamin  Barcklow,  Old  Dominion  University. 

Arnulfo  Casillas,  Ventura  Gollege. 

Larry  Kraftowitz,  Campus  Editor  of  Spectrum,  SUNT  at  Buffalo. 

Bruce  Miller,  Student  Government  Senator,  Social  Committee  Chairman,  Anne 
Arundel  Community  Gollege. 

Kathy  A.  Sponenberg,  Student  Government,  Parliamentarian,  Williamsport 
Area  Community  College. 

Denise  Robenson,  Student  Government  Recorder,  Genesee  Gommunity  Gollege. 

Nancy  Ambler,  Editor  of  Student  Newspaper,  Mary  Baldwin  Gollege. 

Rich  Milan,  SUNGMY  Genneseo. 

QUALIFIED 

Marc  Dileon.  Sophomore  President,  Medgar  Evers  College. 

Mr.  Kastexmeier.  You  didn't  give  us  in  your  oral  testimony  the 
results  of  this  questionnaire  you  conducted.  You  apparently  sampled 
students  to  see  how  they  responded  to  the  question  of  an  absolute 
protection. 

Mr.  Fischer.  We  had  a  workshop  on  news  person's  privileges.  Be- 
fore the  workshop,  we  handed  out  this  questionnaire  for  the  students 
to  hll  0;it.  ^fost  of  thes'^  students  were  college  newspaper  editoi-s  or 
reporters.  On  this  we  did  receive  a  vast  majority  of  people  who  did 
support  absolute  privilege. 

I  have  been  phoning  college  newspapers  across  the  country,  and  the 
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results  were  somewhat  different.  Most  of  the  colleges  still  favored  an 
absolute  privilege,  but  I  found,  to  be  honest,  that  many  reporters  and 
newspaper  editors  did  not  know  the  difference  between  the  two  types 
of  bills. 

Mr.  Kastenmeier.  You  referred  to  the  underground  press  and  the 
alternative  press.  How  do  you  define  the  term  "alternative  press"  ? 

Mr.  Fischer.  I  guess  those  terms  could  be  used  interchangeably.  I 
think  Mr.  Berlet  has  a  comment  on  that. 

Mr.  Berlet.  The  way  they  are  presently  being  used  by  the  people 
working  in  the  underground  or  alternative  press,  there  is  some  dis- 
tinction. The  underground  press  allies  itself  with  some  of  the  1960's 
newspapers  like  the  Chicago  Seed,  which  were  truly  underground. 

Alternative  newspapers  could  not  be  lumped  together  with  the 
Texas  Observer,  or  like  in  Denver  or  Pennsylvania,  these  are  small 
weekly  newspapers  that  seek  to  reach  perhaps  the  same  people  as 
daily  newspapers  do,  but  with  alternative  sources  of  information; 
whereas,  underground  seems  to  reach  only  specific  subcultural  groups. 

Mr.  Kastenmeier.  In  talking  about  student  press,  alternative  and 
underground  press,  can  you  give  us  a  notion  of  how  many  people  these 
various  classes  reach?  For  example,  you  referred  to  one  publication 
in  Wisconsin,  and  a  case,  the  Knops  case  with  Kaleidoscope.  There  was 
also  the  Daily  Cardinal  there  and  the  Daily  Herald,  two  ideologically 
competing  student  newspapers  at  the  University  of  Wisconsin. 

So,  in  fact,  there  is  a  fair  amount  in  any  one  area  of  press  that 
would  be  identified  in  one  of  these  categories.  Can  you  give  us  any 
general  notion  of  how  many  people  are  reached  around  the  country? 

Mr.  Berlet.  As  Mr.  Fi=!cher  stated,  there  are  over  2.500  college 
newspapers  with  a  circulation  of  well  over  Ti/o  million.  Over  half  are 
published  daily.  In  Maine,  there  are  over  one  dozen  papers  with  a 
circulation  of  over  18,000. 

These  are  just  larger  publications.  In  New  York  there  are  some 
602,000  in  circulation,  several  hundred  in  Tllino's,  223,000  in  Massa- 
chusetts. There  is  the  Diamondback  in  INIarvland,  which  has  a  circula- 
tion of  over  40,000.  In  Utah,  the  Brigham  Young  University  has  a 
daily. 

There  are  a  lot  of  these  papers  that  reach  not  only  the  student  com- 
munity, but  the  community  surrounding  the  university  and  college 
for  which  they  are  publishing,  and  ai-e  indeed  community  newspapers. 

Mr.  Kastenmeler.  Presently,  the  so-called  student  press  would  out- 
number alternative  and  underground  press  in  terms  of  people  reached  ? 

]Mr.  Fischer.  I  would  say  that  is  true. 

Mr.  Kastenmeter.  In  this  category  of  student  press,  you  are  not 
referring  to  high  school  publications  "which  are  in  the  order  of  press, 
I  take  it? 

Mr.  Fischer.  Well,  not  in  the  area  I  have  delved  into,  no. 

Mr.  Kastenmeier.  One  of  the  problems  you  dealt  with  briefly  is 
the  fact  of  how  one  would  define  a  newsman.  You  expressed,  Mr. 
Fischer,  some  caution  that  you  should  not  apply  a  20-hour-a-week 
requirement  or  something  like  this,  which  would  wipe  out,  I  suspect, 
a  good  many  student  reporters  or  people  who  would  otherwise  qualify 
as  reporters  under  less  stringent  tests. 

How  do  you  think  we  might  define  newspapers  ? 
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Mr.  Fischer.  A  possible  list  could  include  people  you  may  not  con- 
sid(M'  ne^ysmen,  like  pamphleteers,  who  I  consider  newsmen.  I  like  the 
wording  Congressman  Waldie  includes  in  his  bill,  H.R.  2187 :  "Any 
poison  engaged  in  the  gathering  of  information." 

Mr.  Kastexmeier.  And  leave  further  precision  up  to  the  courts  and 
not  fully  expand  upon  it  in  terms  of  technical  language,  but  leave  the 
f urt iier  language  to  the  courts  ? 

Mr.  Fischer.  As  far  as  I  can  see,  that  would  be  the  best  alternative 
and  vou  would  have  to  leave  the  rest  up  to  the  courts. 

Mr.  Kastexmeier.  One  more  question :  You  list  support  of  six  bills, 
the  Waldie  bill  and  some  of  the  others  known  to  this  committee.  Are 
all  six  bills  identical,  or  do  they  vary  somewhat  ? 

Mr.  Fischer.  They  vary  somewhat ;  1813  leaves  out  section  7,  which 
defines  a  newsperson  as  oiie  who  gathers  information  and  news.  H.R. 
1985,  by  Mr.  Bell,  has  somewhat  a  different  w^ording  than  the  rest. 
It  is  a  Federal-State  absolute  privilege  bill.  The  other  four.  Congress- 
man Waldie's  bill.  Congressmen  Wilson's,  Johnson's,  and  Patman's 
bill  are  all  identical. 

Mr.  Kastexmeier.  Thank  you.  The  gentleman  from  Utah. 

Mr.  Owexs.  We  are  seeing' a  great  diversity  in  the  witnesses  as  to 
what  they  mean  by  absolute  privilege.  Others  have  said,  as  you  have 
just  said,' that  they  would  rather  have  no  bill  at  all  than  a  conditional 
privilege  or  anything  less  than  an  absolute  privilege.  So  I  guess  it 
comes  down  to  a  question  of  what  you  consider  a  condition. 

I  note  you  say  that  a  reporter,  when  he  is  not  acting  in  the  capacity 
of  a  reporter,  should  not  be  accorded  the  privilege.  So,  in  essence, 
I  su}3pose  that  is  a  condition.  Would  you  also  say  that  a  reporter,  when 
he  receives  information  not  in  confidentiality,  should  be  amenable 
to  forced  testimony  ? 

Mr.  Fischer.  That  would  be  hard  to  answer.  I  can  only  speak  for 
myself.  There  was  that  case  in  NSC,  where  I  think  at  a  children's 
institution  a  reporter  received  information.  She  did  not  ask  for 
confidentiality.  The  person  who  was  a  secretary  that  gave  that  infor- 
mation was  subsequently  fired  after  being  revealed  in  court. 

I  am  not  sure  about  that,  to  be  honest.  I  think  possibly  in  that  case 
the  reporter  should  have  warned  that  secretary  that  this  type  of  thing 
might  happen. 

Mr.  Ow^Exs.  You  can  almost  imply  a  confidential  relationship  in  that 
pailicular  communication,  can't  you  ?  Wliat  about  that  situation  where 
a  reporter  in  pursuit  of  the  news  acquires  information  which  is  not 
conveyed  to  him  in  a  confidential  way,  nor  received  in  a  place  to  which 
he  was  specifically  admitted  because  of  or  by  a  news  source  who 
ass^imed  some  degree  of  confidentiality  ?  Should  he  be  protected  in  that 
instance,  do  you  think? 

Mr.  Fischer.  I  think  he  should  have  to  reveal  that,  but  I  am  not 
sure  whether,  if  we  put  it  into  the  law,  it  may  be  construed  to  get  other 
information.  On  that  theory,  anything  the  reporter  finds  out,  not  in 
the  capacity  of  a  reporter,  or  without  confidentiality,  I  believe  he 
should  give  that  information. 

I  am  not  sure,  if  that  goes  into  a  bill,  how  it  will  be  interpreted 
by  the  courts. 

Mr.  OwExs.  Thank  you. 
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Mr.  Kastenmeier.  The  gentleman  from  Illinois. 

Mr,  Kailsback.  No  questions.  Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  New  York,  Mr.  Smith. 

Mr.  Smith.  I  do  not  have  anj  questions.  I  want  to  compliment  you, 
Mr.  Fischer,  on  a  comprehensive  statement.  It  sets  forth  clearly  the 
views  of  the  people  who  are  having  to  do  with  the  college  newspapers 
and  the  alternate  and  underground  press. 

Thank  you  very  much  for  giving  us  the  benefit  of  your  thinking 
and  that  of  the  National  Student  Lobby. 

Mr.  Fischer.  Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  New  Jersey,  Mr.  Sandman. 

Mr.  Sandman.  No  questions.  Thank  you. 

Mr.  Kastenmeier.  I  just  want  to  explore  one  bit  further  with  you 
the  question  of  the  student  press  and  the  high  school  press ;  why  you  do 
not  represent  the  high  school  press.  Would  you  think  tliat  they  would 
qualify  or  should  be  concerned?  What  is  the  state  of  affairs  with  re- 
spect to  the  high  school  press  acting  as  journalists  in  the  year  1973? 

Mr.  Berlet.  There  is  a  national  organization  known  as  the  Coopera- 
tive High  School  Independent  Press  iService,  which  is  sort  of  the  same 
as  our  organization,  but  for  the  high  schools.  There  are  two  kinds  of 
high  school  papers,  just  as  there  are  two  kinds  of  college  papers :  those 
condoned  by  the  administration  and  financed  as  such,  and  those  that 
are  independent. 

In  many  cases,  high  school  papers  which  are  independent  have  fallen 
into  disfavor  and  have  suffered  a  lot  of  harassment  for  their  joapers. 
I  think  they  are  real  journalists.  They  are  young,  but  they  are  doing 
the  same  job  as  the  person  20  years  older,  and  often  doing  it  better, 

I  think  if  a  person  is  acting  as  a  news  person,  then  they  are  indeed  a 
news  person  and  should  be  considered  as  such,  regardless  of  age,  sex,  or 
race.  I  think  to  define  it  may  be  a  breach  of  the  first  amendment. 

Mr.  Kastenmeier.  I  raise  the  question  because  it  may  be  a  problem 
under  any  of  these  bills.  What  is  a  news  person  and  what  is  news 
gathering?  Is  news  gathering  down  the  hall  in  a  high  school  for  these 
purposes  news  gathering?  I  don't  know  the  answer  to  that. 

Mr.  Fischer.  It  has  only  been  a  few  years  since  I  was  in  high  school 
and  it  doesn't  seem  now  that  I  am  in  college  that  I  should  be  treated 
any  differently  if  I  am  working  in  a  newspaper. 

Mr,  Berlet,  There  are  some  problems  in  terms  of  the  underground, 
alternative  press  on  that  issue.  The  underground,  alternative,  pam- 
phleteers, newspapers  are  generally  considered  by  most  people  not  to 
be  newspapers,  I  think  this  is  incorrect.  It  is  an  opinion  that  has  often 
been  challenged  in  court,  usually  in  favor  of  the  college  or  underground 
newspaper. 

One  of  our  reporters,  Tom  Miller,  was  subpenaed  by  the  Tucson 
grand  jury  on  stories  he  had  done  on  the  Weatherman  Collective.  This 
is  when  the  Caldioell  decision  was  still  applied,  before  it  was  over- 
turned, and  it  was  generally  accepted  as  being  the  law  that  news  per- 
sons could  withhold  the  information. 

Yet  Mr.  Miller  was  continually  harassed  by  the  Justice  Department. 
Every  time  he  obtained  a  ruling,  they  went  back  on  appeal  and  their 
contention  was  that  he  was  not  a  news  person,  even  though  he  worked 
for  college  press  and  continued  to  write  for  other  publications. 
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In  his  case,  the  Association  of  American  Publishers,  Inc.,  filed  an 
amicus  curise  brief  on  behalf  of  him,  realizing  the  problem  with  shav- 
ing off  who  is  a  journalist.  Finally,  on  a  moot  issue  he  won  that  case. 
The  daily  paper  also  won  that  case.  They  beat  it  on  a  moot  issue.  So  it 
has  never  been  determined  whether  college  or  undergromid  papers 
have  been  considered  one. 

There  have  been  some  court  decisions  that  say  that  college  papers 
should  be  accorded  the  same  rights  as  normal  newspapers,  but  they 
really  don't  cover  this  issue. 

Mr.  Kastenmeier.  Thank  you  very  much.  Your  testimony  this  morn- 
ing has  been  very  helpful.  I  appreciate  it. 

I  think  there  is  one  more  question  coming  in  from  Mr.  Sandman  of 
New  Jersey. 

Mr.  Sandman.  You  are  asking  the  absolute  shield  be  extended  to 
college  newspapers ;  right  ? 

Mr.  Berlet.  Right. 

Mr.  Sandman.  Without  the  shield,  is  there  any  difficulty  here  in 
obtaining  the  news  that  you  need  for  a  college  newspaper? 

Mr.  Fischer.  Are  you  saying  without  an  absolute  privilege  law 
would  there  be  ? 

Mr.  Sandman.  At  the  present  time  you  do  not  have  one.  Is  your 
ability  to  report  what  news  you  want  to  report  in  college  hampered 
because  you  do  not  have  one  ? 

Mr.  Fischer.  I  think  it  is. 

Mr.  Sandman.  Can  you  give  any  examples? 

Mr.  Fischer.  Yes,  in  the  Brigham  Young  University  case,  where  a 
student  reporter  in  interviews  with  narcotics  dealers  found  that  the 
police  were  taking  money  from  these  dealers  in  return  for  protection, 
and  I  don't  think  they  could  have  gotten  that  information  without  a 
promise  of  confidentiality.  They  were  repeatedly  harassed  and  brought 
to  court  and  subpenaed.  They  didn't  pursue  the  case  any  more,  but  I 
think  that  is  an  example  of  it. 

Mr.  Sandman.  Why  shouldn't  they  have  some  access  to  those  kinds 
of  papers  ?  Are  you  saying  they  should  not  ? 

Mr.  Fischer.  A'\Tiy  shouldn't  the  Government  ? 

Mr.  Sandman.  Yes. 

Mr.  Fischer.  I  don't  think  they  should  have  that  access  because  even 
in  that  example,  you  know,  it  is  mostly  for  the  future  cases  that  will 
come  up.  If  they  have  access  to  these  sources  who,  in  the  future,  will 
give  information  to  a  reporter  ? 

Mr.  Sandman.  If  the  reporter  of  a  school  newspaper  knows  of  some 
activity  involving  peddling  of  dope  within  a  school,  don't  you  feel  that 
that  information  should  be  available  to  the  prosecuting  authority  in 
the  nearest  town  ? 

Mr.  Berlet.  I  am  thinking  of  the  case  where  a  college  newspaper 

Mr.  Sandman.  Answer  that  question.  Yes  or  no  is  all  I  need. 

Mr.  Berlet  (continuing) .  You  can't  answer  a  yes  or  no  because,  yes, 
if  that  paper  gives  the  information  one  time,  two  or  three  prosecutions 
will  result,  but  information  will  never  come  forth  again.  Isn't  it  more 
valuable  for  the  paper  to  continue  uncovering  wrongdoing  ? 

Mr.  Sandman.  In  the  isolated  case,  isn't  it  more  important  to  get  to 
the  bottom  of  that  problem,  and  should  law  enforcement  be  hampered 
by  making  that  individual  free  from  subpena  ? 
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Mr.  Beklet.  That  has  to  be  balanced  by  the  ability  of  the  newspaper 
to  continually  uncover  that  information.  If  they  are  indeed  forced 
to  turn  over  this  information  in  the  one  instance,  it  will  do  great  dam- 
age to  the  society  in  the  long  run.  You  are  substituting  the  conviction 
of  several  people  for  the  long-term  good  over  years  and  years. 

Mr.  Sandman.  Do  you  really  believe  it  hampers  your  ability  to  put 
out  a  good  college  newspaper  because  you  don't  have  a  good  absolute 
shield  ? 

Mr.  Berlet.  "Wlien  I  was  the  editor  of  the  University  of  Denver's 
Clarion,  we  did  an  expose  of  the  administration  office  in  mishandling 
records.  There  was  a  policy  that  no  record  would  be  given  out.  In  all 
honesty,  due  to  a  misunderstanding,  the  office  gave  out  records  to  stu- 
dents who  didn't  give  proper  identification,  so  we  sent  a  reporter  in 
to  look  at  somebody  else's  files. 

This  was  directly  contrary  to  the  policy.  We  found  out  about  this 
by  some  people  coming  to  us  in  confidence  and  saying  this  was  oc- 
curring. They  worked  in  the  office  and  said  they  were  upset.  They 
were  afraid  that  if  they  were  to  reveal  themselves  they  would  be  fired. 

We  ran  the  story  on  this  tip.  We  went  in  and  researched  it  ourselves. 
We  sent  in  a  reporter  to  pose  as  a  student  and  he  got  the  files.  We 
waited  around  and  interviewed  people  as  they  left  and  wrote  a 
story  based  on  that  confidential  tip.  I  believe  that  if  those  people  were 
revealed,  they  would  have  had  action  against  them. 

Mr.  Fischer.  I  would  answer  that  yes.  it  does  affect  the  reporting 
of  a  college  newspaper  not  to  have  an  absolute  shield. 

Mr.  Sandman.  I  understand  you  are  against  any  kind  of  a  qualified 
shield. 

Mr.  Fischer.  Yes,  I  am. 

Mr.  Sandman.  You  think  it  should  go  all  the  way  ? 

Mr.  Fischer.  I  think  to  adequately  protect  the  first  amendment,  it 
should  go  all  the  way  and  be  absolute  protection. 

Mr.  Kastenmeier.  Thank  you  for  your  testimony  this  morning. 

This  concludes  today's  hearings.  Until  notice  is  given  of  a  subsequent 
hearing  on  Tuesday  next,  or  of  a  subsequent  meeting  of  the  committee 
for  the  purpose  of  considering  the  bills  before  this  committee,  the  sub- 
committee stands  adjourned. 

["\^Tiereupon,  at  11 :25  a.m.  the  subcommittee  adjourned,  to  re- 
convene at  the  call  of  the  Chair.  J 
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House  of  Representatres, 

Subcommittee  No.  3  of  the 

COMMIITEE  ON  the  JuDICIARY, 

Washington,  D.O. 

The  subcommittee  met  at  10  a.m.,  pursuant  to  recess,  in  room  2226, 
Rayburn  House  Office  Building,  Hon.  Robert  W.  Kastenmeier  (chair- 
man of  the  subcommittee)   presiding. 

Present :  Representatives  Kastenmeier,  Danielson,  Drinan,  Mezvin- 
sky,  Railsback,  Smith,  and  Cohen. 

Staff  membei-s  present:  Herbert  Fuchs,  counsel,  and  Thomas  E. 
jNlooney,  associate  counsel. 

Mr.  Kastenmeier.  The  hearing  will  come  to  order. 

We  have  met  this  morning  for  our  last  hearing  on  the  question  of 
nevx'smen's  privilege.  The  Chair  would  like  to  welcome  as  our  first  wit- 
ness Hon.  William  Cahn,  district  attorney  for  Nassau  County,  N.Y. 

We  are  very  pleased  to  greet  you,  Mr.  Cahn.  We  have  your  state- 
ment and  you  may  proceed. 

TESTIMONY  OF  HON.  WILLIAM  CAHN,  DISTRICT  ATTORNEY  FOR 
NASSAU  COUNTY,  N.Y. 

Mr.  Cahn.  Thank  you  very  much.  I  would  like  to  express  my  per- 
sonal appreciation  to  this  august  body  for  making  time  available  to 
the  members  of  the  National  District  Attorneys  Association,  of  which 
I  am  immediate  past  president,  so  that  we  may  convey  our  views  about 
this  most  important  subject. 

My  testimonj'-,  however,  must  of  necessity  reflect  my  own  personal 
thoughts  and  those  of  the  prosecutors  with  whom  I  had  personal  con- 
tact since  there  was  not  ample  opportunity  for  our  association  to  adopt 
a  uniform  policy  or  statement  of  position. 

And  very  frankly,  I  don't  think  we  could  have,  had  we  had  the  op- 
portunity. Perhaps  then  it  would  be  fitting  and  proper  for  me  to  in- 
troduce myself  and  give  some  of  my  background. 

I  am  the  district  attorney  of  Nassau  County,  N.Y.,  and  have 
held  this  position  since  1962.  Prior  to  that,  and  since  1950,  I  was  an 
assistant  district  attorney  m  the  same  office. 

At  that  time  it  became  my  eventual  responsibility  as  chief  of  the 
organized  crime  and  homicide  bureaus  to  investigate  and  prosecute 
all  major  homicides  and  syndicated  crime  cases. 

In  this  position,  I  worked  on  an  extremely  close  day-to-day  basis 
with  reportei-s  from  our  local  newspapers  and  the  metropolitan  news- 
papers of  New  York  City. 
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1  can  only  hope  that  the  respect  I  gained  for  their  integrity  and 
dedication  is  mutual.  It  is  my  experience  that  a  unified  effort  between 
law  enforcement  and  the  news  media  against  crime  is  a  recipe  for  suc- 
cess which  is  almost  guaranteed. 

I  recognize,  however,  that  in  spite  of  the  need  for  mutual  coopera- 
ation,  divergences  of  opinion  exist  among  the  law  enforcement  and  the 
news  dissemination  communities  concerning  the  question  of  testimonial 
immunity  for  the  newsman. 

However,  it  is  my  belief  that  there  is  a  basis  for  the  reconciliation 
of  differing  viewpoints  on  this  important  question  and  that  reasona- 
ble men  armed  with  empirical  insight  into  the  realities  of  the  problem 
can  come  together  on  a  middle  ground. 

It  is  to  the  task  of  sketching  in  the  outlines  of  tliis  reconciling  stand- 
point that  I  now  address  myself. 

In  a  society  which  features  expanding  governmental  bureaucracies 
enlarging  governmental  jurisdiction  and  progressive  centralization 
of  ))ower,  whei'e  powerful  private  interests  such  as  organized  crime 
challenge  the  primacy  of  government  and  corrupt  its  central  processes, 
effective  investigative  reporting  and  opinion  leadersliip  based  upon  a 
solid  underpinning  of  concrete  factual  knowledge  becomes  an  increas- 
ingly urgent  public  need. 

Although  the  point  is  contested  in  some  quarters,  including  the  U.S. 
Supreme  Court — and  I  don't  think  it  necessary,  Mr.  Chairman,  for 
me  to  reflect  all  the  sources  written  in  my  statement. 

Mr.  Kastenmeter.  It  is  not,  to  the  extent  that  your  statement  will 
be  recei  \"ed  and  will  be  made  part  of  the  record,  altliough  you  are  read- 
ing from  it,  and  will  include  the  references. 

Mr.  Cahn.  I  appreciate  that.  It  is  probable  that  the  subjection  of 
newsmen  to  compelled  disclosure  of  confidential  sources  and  the  infor- 
mation obtained  from  sucli  sources,  whether  published  or  not,  will  ex- 
ercise some  suppressive  effect  on  news  gathering  by  drying  up  such 
sources. 

However,  the  expectable  degree  of  suppression,  while  not  clearly 
established,  probably  is  not  great.  Since,  partly  owing  to  managerial 
policy,  approximately  one-third  to  one-half  of  newsmen  might  be  ex- 
pected to  cooperate  with  law  enforcement  even  if  not  required  by  law 
to  do  so,  and  since  as  great  a  number  or  more  would  go  to  jail  rather 
than  divulge  confidential  sources,  and  because  some  potential  news 
sources  would  be  reluctant  to  give  information  even  if  the  newsman's 
testimonial  privilege  were  recognized  in  law,  the  incremental  suppres- 
sive effect  of  testimonial  compulsion  is,  in  all  likelihood,  not  of  great 
magnitude. 

But  whatever  the  extent  of  the  suppressive  effect,  if  the  content  of 
news  and  its  depth  and  quality  are  thus  diminished  or  impaired  in  the 
short  range  interest  of  law  enforcement,  the  ultimate  result  may  be 
long  range  disadvantage  to  law  enforcement  and  social  health. 

Such  may  be  the  conseqiience  of  a  suppressive  policy  because  that 
policv  may  choke  off  sources  of  information  which  would  otherwise 
provide  the  factual  basis  for  future  news  stories  alerting  investigatory 
agencies  to  sub  rosa  crime  breeding  conditions. 

And  society  at  large,  thus  restricted  in  the  range  of  its  awareness, 
will  lack  the  timelv   informational   resources  which   would  enable 
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precise  and  knowledgeable  adjustment  to  the  special  contours  and 
peculiar  dynamics  of  developing  social  trends. 

^Moreover,  while  the  granting  of  a  privilege  to  newsmen  will  occasion 
some  evidentiary  disadvantage  to  law  enforcement,  the  extent  of  this 
disadvantage  in  all  probability  will  not  be  substantial  because : 

(a)  reporters  rarely  have  information  as  to  specific  crimes  or  guilt 
or  innocence  which  is  usable  as  evidence  in  judicial  forums  except  for 
occasional  knowledge  concerning  victimless  crimes,  and  when  they 
have  such  information,  it  can  sometimes  be  obtained  elsewhere; 

(b)  about  one-third  to  one-half  of  the  reportorial  establishment  can 
be  expected  to  cooperate  by  testifying  even  if  given  an  absolute 
privilege ;  and  [ 

(c)  even  under  a  nonprivilege  regime  perhaps  as  many  as  one-half 
or  more  of  all  newsmen  will  accept  contempt  citations  and  jail  sen- 
tences rather  than  betray  confidences. 

This  conclusion  gains  confirmation  from  the  fact  that  in  States - 
according  newsmen  a  statutory  privilege  from  testifying  such  as  has 
been  provided  in  some  17  or  18  States,  including  my  home  State 
of  New  York,  law  enforcement  has  not  suffered  a  significant  waning 
of  competence  traceable  to  such  legislation. 

Indeed,  the  privilege  against  self-incrimination  and  the  various  other 
testimonial  immunities  founded  on  confidential  relationships — doctor- 
patient,  lawyer-client,  husband-wife,  clergymen-penitent — are  especi-- 
ally  in  the  aggregate  far  more  significant  in  their  obstructive  effect 
on  the  judicial  factfinding  process. 

And  3'et  public  policy  sanctions  them  on  the  theory  that  they  serve 
more  preeminent  values  than  evidentiary  perfection  or  judicial  effi- 
ciency. 

Since  State  statutes  and  nearly  100  Federal  statutes  proscribe  the 
compulsory  disclosure  of  confidential  communications  in  order  to 
facilitate  the  free  flow  of  information  to  governmental  agencies,  it  does 
not  seem  unreasonable  to  argue  the  advisability  of  an  analogous  policy 
in  the  non-official  sector  of  news  gathering  in  order  to  maximize  the 
flow  of  information  and  the  instruments  of  intellectual  analysis  to  the 
public  which  must  judge  the  performance  of  governmental  agencies. 

This  is  not  to  say  that  I  believe  that  a  Federal  statute  on  the  subject 
is  an  immediate  and  urgent  necessity.  Since  the  promulgation  of  guide- 
lines for  the  issuance  of  subpenas  by  the  Attorney  General  of  the 
United  States  in  1970  the  anxiety  felt  in  some  areas  of  the  press 
community  concerning  the  possible  overuse  of  the  subpena  power  has 
somewhat  subsided. 

Despite  the  fact  that  some  observers  have  criticized  these  guidelines 
as  vague,  they  have,  on  balance,  had  a  salutary  effect. 

^Moreover,  the  freedom  of  the  press  has  not  suffered  serious  abridge- 
ment in  the  many  years  that  the  news  media  have  operated  in  State 
and  Federal  jurisdictions  not  recognizing  the  newsmen's  testinionial 
immunity. 

On  the  contrary,  American  newspapers  have  compiled  outstanding 
records  of  investigative  and  interpretive  reporting  without  the  as- 
sistance of  the  privilege. 

In  my  community  of  Nassau  County,  both  local  newspapers.  News- 
day  and  the  Long  Island  Press,  over  the  course  of  the  past  10  or  15 
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years  have  conducted  very  successful  investigations  which  exposed 
corruption  and  crime  within  our  communities.  The  results  of  these 
investigations  were  turned  over  to  my  office  for  further  investigation 
and  prosecution. 

I  should  like  in  passing  to  pay  admiring  tribute  to  Newsday's  recent 
and  monumental  investigation  of  the  awesome  problem  of  heroin 
distribution  and  addiction. 

In  my  judgment,  this  Newsday  series  attests  to  the  surpassing  im- 
portance of  the  enterprise  of  investigative  journalism  and  forcefully 
points  up  the  urgent  necessity  for  a  vigorous  and  continuing  journal- 
istic effort  in  this  domain  of  action, 

I  am  also  convinced  that  the  Newsday  series  has  not  only  produced 
the  welcomed  byproduct  of  enhanced  public  understanding  of  the 
complexities  of  narcotic  law  enforcement  but,  more,  has  by  the  en- 
liglitened  force  of  its  instruction  imparted  to  the  armament  of  law 
enforcement  new  and  more  serviceable  weapons  of  knowledge  and  a 
broadened  insight  into  those  facets  of  the  heroin  problem  which  lie 
beyond  the  boundaries  of  local  jurisdiction. 

In  my  opinion,  we  would  not  be  courting  disaster  if  we  continued 
the  present  system  under  which  the  privilege  is  granted  by  statutes  in 
some  States  and,  to  some  extent,  by  the  Attorney  General's  guidelines 
at  the  Federal  level. 

The  present  degree  of  protection  might  be  enhanced  by  the  for- 
mulation of  guidelines  bv  the  National  District  Attorneys  Association 
and  the  Association  of  State  Attorneys  General.  Such  a  regime  wouM 
be  acceptable,  if  not  perfect. 

However,  it  seems  to  me  tliat  the  enactment  of  a  Federal  privilege 
statute  could  achieve  a  useful,  although  not  urgently  necessary,  ob- 
jective at  this  time,  in  view  of  the  increasing  use  by  newsmen  of  con- 
fidential informants,  provided  such  statute  is  confined  in  its  effect 
to  the  Federal  courts. 

Considerations  of  federalism  and  the  ideal  of  local  democratic  con- 
trol militate  against  the  passage  of  Federal  legislation  which  presumes 
to  delimit  local  autonomy  by  imposing  upon  the  States  the  peculiar 
balance  of  interests  favored  at  the  national  level. 

And  by  the  way,  Mr.  Chairman,  may  I  state  tliat  in  this  regard  the 
National  District  Attorneys  Association  stands  firm. 

But  if  Congress  is  to  bring  its  lawmaking  powers  into  operation, 
the  question  arises  as  to  the  form  which  its  legislative  initiative  sliould 
take.  Some  commentators  have  clamored  for  the  creation  of  an  ab- 
solute ]:)rivilege  in  the  belief  tliat  a  qualified  privilege  would  not  allay 
the  information  suppressing  fears  of  confidential  news  sources. 

Others  seem  willing  to  acept  a  qualified  privilege  based  upon  a  meth- 
odology of  interest  balancing.  It  would  appear  that  a  majority  of 
newsmen  would  find  a  qualified  privilege  acceptable  even  though  they 
might  prefer  an  absolute  privilege. 

I,  myself,  believe  that  a  qualified  privilege  enactment  is  the  more 
desirable  approach. 

_  It  would  give  scope  for  experimentation  in  the  light  of  emerging 
circumstances  and  it  would  pay  deference  to  the  overriding  goals  of 
crime  and  criminal  justice  in  those  situations  where  there  is  a  strong 
public  interest  in  compelling  indispensable  testimony. 
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But  a.  qualified  privilege  statute  may  be  implemented  by  one  of 
two  varying  legislative  strategies.  One  possible  statutory  mode  is  tliat 
which  conditions  the  operation  of  the  privilege  on  a  judicial  determi- 
nation of  the  relative  weights  of  the  first  amendment  interest  and  the 
criminal  justice  interest,  these  being  the  primary  interest  categories. 

Tins  balancing  judgment  might  be  either  totally  unformalized  or 
based  upon  the  reviewing  judge's  manipulation  of  a  complex  of 
variables  in  the  form  of  statutorily  mandated  criteria. 

The  criteria  for  appraising  the  weight  of  the  governmental  inter- 
est in  disclosure  might  consist  of  the  following:  (a)  the  seriousness 
of  the  crime:  [b)  the  importance  of  the  evidence,  that  is,  is  it  periph- 
eral or  essential  to  conviction  or  to  acquittal  if  the  subpenaing  party 
is  a  criminal  defendant:  and  (c)  the  unavailability  of  other  avenues 
of  information. 

The  category  of  standards  for  appraising  the  public  and  newsman's 
interest  in  nondisclosure  on  the  other  side  of  the  balance  might  com- 
prise: (1)  the  likelihood  that  testimonial  disclosure  will  dry  up  an 
existing  news  source;  (2)  the  length  of  time  the  source  will  likely 
be  nullified;  (3)  the  dimensions,  productivity  and  the  value  of  the 
news  source;  (4)  the  possibility  that  disclosure  will  eliminate  future 
news  sources,  et  cetera. 

For  example,  where  an  individual  refuses  to  testify  because  he 
knows  that  not  necessarily  the  individual  that  gave  him  the  news 
will  dry  up,  but  other  relationships  within  that  area  might  tend  to 
hesitate  m  giving  information  in  the  future. 

The  weakness  of  this  balancing  approach  is  that  it  gives  broad 
scope  for  judicial  discretion  even  where  criteria  of  judgment  are 
statutorily  included  and  it  makes  it  difficult  for  sources  or  prospective 
sources  to  know  whether  their  identities  or  information  will  be  kept 
confidential  because  the  outcome  of  the  balancing  process  cannot  be 
known  before  it  occurs. 

While  judicial  discretion  cannot  be  banished  wholly  from  the  setting 
of  decision,  a  more  structured  judicial  technique  is  required  to  avoid 
an  excessively  personalized  type  of  decision  and  to  insure  that  the 
interests  given  predominant  weight  in  the  balance  carry  that  sanction 
of  legislative  approval  whicli  insures  the  conformity  of  balancing- 
judgment  with  public  cr    victions. 

If  Congress  should  '  'de  to  enact  a  privilege  statute,  that  statute 
should  ordain  only  a  o    ..nied  i:)riA'ilege  along  the  following  lines. 

The  privilege  should  provide  for  immunity  from  appearing  before, 
as  well  as  testifying  before,  a  Federal  Grand  Jury  or  judicial  forum 
since  mere  service  of  a  sul^pena  or  appearance  often  becomes  known 
and  has  a  tendency  to  dry  up  information  sources  in  some  cases. 

"Whether  the  privilege  should  be  extended  to  libel  actions  or  other 
civil  suits  or  to  legislative  proceedings  is  for  Congress  to  decide.  Tlie 
breadth  of  the  definition  of  the  privileged  class  of  newsman  would 
depend  upon  the  congressional  view  of  the  relative  importance  of  the 
various  news  and  opinion  media. 

As  a  minimum,  it  should  proliably  include  newsmen  employed  at 
radio  and  television  stations  and  networks,  news  agencies,  wire  serv- 
ices, press  services,  and  weekly  news  magazines  as  well  as  weekly  and 
•daily  newspapers  which  have  been  printed  for  1  year  or  more. 
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If  the  privilege  is  to  be  effective,  it  must  be  broad  enough  to  include 
the  identity  of  a  news  source  and  the  content  of  unpublished  infor- 
mation obtained  from  such  source,  although  most  State  statutory 
privileges  are  not  of  such  breadth  as  to  incorporate  all  of  those  ele- 
ments of  protection. 

It  would  seem  logical  to  require  that  the  privilege  be  conditioned 
on  an  express  or  implied  agi'eement  with  the  source  that  confidential- 
ity be  preserved. 

However,  often  where  there  is  no  such  agreement  in  force,  for  ex- 
ample, where  the  matter  has  not  even  been  discussed,  disclosure  would 
nonetheless  dry  up  sources  and,  thus,  care  must  be  taken  not  to  impose 
too  onerous  a  precondition  in  this  regard  if  the  new  statute  is  not 
to  be  rendered  negatory  for  a  failure  to  heed  empirical  considerations. 

Interestingly,  the  New  Yorlv  statute  did  not  expressly  exact  a  re- 
quirement of  express  or  implied  agreement,  but  such  a  provision 
has  been  read  into  the  statute  by  case  law. 

One  method  of  control  which  takes  account  of  the  realities  might 
be  a  requirement  that  confidentiality  depend  upon  a  finding  that  dis- 
closure would  be  likely  to  rupture  or  destroy  a  particular  existing 
information-producing  relationship  and  that  the  proof  of  the  exist- 
ence of  an  express  agreement  of  confidentiality,  while  not  conclusive, 
shall  be  considered  on  this  issue. 

It  should  also  be  provided  that  such  an  agreement  shall  not  bar 
disclosure  where  such  disclosure  is  not  likely  to  impair  a  source,  for 
example,  where  the  source  is  unlikely  to  give  further  information. 

And  it  should  be  provided  that  tlie  newsman  must  bear  the  burden 
of  proof  on  this  point.  The  statute  should  declare  that  if  disclosure 
of  information  would  impair  a  source,  it  shall  not  be  compelled  even 
if  such  disclosure  would  not  tend  to  reveal  or  suggest  the  identity  of 
the  source. 

Some  observers  might  also  argue  that  the  decisional  organ  should 
alpo  make  a  judgment  whether  such  disclosure  would  dry  up  possible 
future  sources. 

But  if  such  a  judgmental  responsibility  is  imposed,  it  should  be 
specified  that  this  appraisal  of  possibilities  must  be  based  on  facts  or 
factually  based  opinion  testimony,  rather  than  nebulous  speculations 
concerning  general  impact,  for  example,  on  a  showing  that  such  dis- 
closures have  in  the  past  m.ade  later  contacts  in  a  particular  field  of 
investigation  reluctant  to  talk  to  a  particular  newsman. 

The  privilege  might  also  be  limited  to  certain  types  of  information 
or  at  least  defined  to  exclude  from  its  purview  trivial  types  of  infor- 
mation such  as  gossip. 

The  statute  should  further  provide  that  the  privilege  shall  not 
operate  in  cases  where  the  newsman's  testimony  is  sought  as  to  the 
facts  concerning  the  commission  of  a  particular  crime,  or  the  where- 
abouts of  a  perpetrator  where  there  is  reasonable  ground  to  believe 
that  the  crime  has  already  been  committed,  or  that  it  continues  at 
the  time  the  testimony  is  sought  (for  example,  kidnapping)  or  that 
it  is  intended  to  be  committed  in  the  future. 

Such  divestment  of  privilege  should  be  stated  to  take  effect  only 
if  such  crime  is  murder,  treason,  espionage,  an  offense  involving  clas- 
sified national  security  documents  or  information,  arson,  assault  with 
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a  deadly  weapon,  bomb  explosion,  airlines  hijacking,  insurrection, 
forcible  rape,  unless  such  information  is  available  through  another 
investigatory  avenue.  If  it  is  so  available,  the  principle  should  operate. 
Other  serious  crimes  might  be  included  in  this  category  of  ex- 
ceptions to  the  privilege,  but  victimless  crimes  probably  should  not 
be  included  since  such  a  policy  of  disclosure  would  impede  jour- 
nalistic investigation  of  gambling,  narcotics,  distribution,  and  official 
corruption. 

If  lesser  crimes  such  as  araied  robbery,  burglary  first  degree,  grand 
larceny,  extortion,  and  coercion  are  to  be  included  in  the  category 
of  exceptinos,  it  should  be  provided  that  they  shall  not  be  treated 
as  exceptions  in  cases  where  information  is  obtainable  through  another 
investigatory  avenue  or  where  the  court  finds  that,  on  the  particular 
facts  under  review,  the  continued  flow  of  news  outweighs  the  interest 
in  obtaining  the  testimony  sought. 

I  confess  that  this  last  criteria  adds  an  element  of  judicial  sub- 
jectivism to  the  total  mosaic  of  judgment  where  relatively  less  serious 
crimes  are  involved  on  the  assumption  that,  with  respect  to  such 
crimes,  the  governmental  interest  will  not  always  outweigh  the  in- 
terest in  confidentiality. 

The  lawmaking  body,  at  its  option,  may  reject  this  balancing  pro- 
vision. If  it  is  retained,  it  should  be  provided  that  balancing  judg- 
ment is  conditioned  on  exj)lict  criteria  for  evaluating  the  competing 
interests  such  as  those  previously  enumerated. 

However,  it  should  be  provided  that  the  privilege  shall  not  oper- 
ate unless  the  person  or  official  seeking  the  testimony  shows  reason- 
able ground  to  believe  that  the  information  is  necessary  to  acquit  or  to 
convict  in  that  without  it  the  case  must  be  dismissed,  or  will  be  so 
weak  that  a  conviction  would  be  improbable. 

In  the  alternative,  it  might  be  provided  that  the  information  is 
obtainable  if  it  bears  directlj^  on  an  element  of  the  criminal  charge  or 
cause  of  action  involved  or  a  defense  to  it. 

The  immediately  preceding  provision  w^oulcl  prevent  compulsion  of 
peripheral  or  unimportant  testimony.  A  provision  might  also  be 
mcluded  to  the  effect  that  the  subpenaing  party  at  a  trial,  upon  chal- 
lenge, must  show  reasonable  ground  to  believe  that  the  subpenaed  per- 
son has  information  of  the  type  above  described. 

However,  out  of  respect  for  the  practicalities  of  grand  jury  opera- 
tions, such  a  requirement  is  not  recommended  for  the  grand  jury 
context. 

'^^^lere  a  private  defendant  seeks  the  testimony,  I  suggest  that  you 
ordain  substantially  the  same  standards  as  in  those  which  pertain 
when  the  subpena  is  issued  by  the  Government. 

Arguably,  the  list  of  crimes  might  be  made  more  extensive  in  view 
of  defendant's  sixth  amendment  right  to  compulsory  attendance  of 
witnesses,  although  it  is  certainly  not  established  that  this  sixth 
amendment  right  would  invalidate  pri\dlege  statutes  which  limit  the 
subpena  prerogatives  of  criminal  defendants. 

It  might  also  be  provided  that  examination  of  witnesses  authorized 
to  be  subpenaed,  whether  called  by  the  Government  or  by  a  private 
person,  shall  be  confined  to  testimony  for  whose  possession  they  are 
permitted  to  be  subpenaed. 
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So  far  as  procedural  mechanics  are  concerned,  it  would  probably 
be  wise  to  require  the  newsman  under  subpena  to  bear  the  initial  bur- 
den of  showing  confidentiality  and  of  the  impact  disclosure  would 
have  on  his  sources. 

Upon  adequate  ex  parte  representation  to  the  judge  by  the  news- 
man to  the  effect  that  the  proof  indicating  the  need  for  confidentiality 
must  be  revealed  only  to  the  judge  because  it  would  tend  to  indicate 
the  identity  of  the  source,  tlie  court  should  be  empowered  to  order  the 
proof  presented  in  camera,  out  of  the  presence  of  the  opposing  side, 
mider  oath,  and  subject  to  cross-examination  by  the  court. 

The  court  should  be  permitted  to  order  the  opposing  party  to  make 
investigation  for  rebuttal  evidence  unless  it  decides  that  the  commis- 
sioning of  such  investigation  would  suggest  the  identity  of  the  souice. 

The  statute  should  provide  that  if  the  court  declines  to  hear  evi- 
dence in  camera  and  requires  a  public  showing  of  the  need  for  con- 
fidentiality upon  sucli  a  showing  by  the  newsman,  the  subpenaing 
party  may  come  forward  with  ])roof  to  the  contrary  or  a  demonstra- 
tion that  the  conditions  exist  which  exclude  the  case  from  the  opera- 
tion of  the  privilege. 

Then  the  newsman  may  offer  rebuttal.  The  ultimate  burden  of 
proof  should  rest  upon  the  newsman.  It  should  be  required  of  him  that 
his  proof  preponderate  to  the  extent  that  the  court  reasonably  be- 
lieves his  case  has  been  made  out. 

Tlie  precise  verbal  formula  in  which  this  evidentiary  liurden  should 
be  couched,  I  leave  to  the  expert  draftsmen  of  this  establishment. 

The  above  scheme  is  only  a  rough  outline.  It  is  expressed  largely 
in  terms  of  articulated  categories  that  ran  be  applied  automatically 
(that  is,  type  of  crime)  or  bv  objective  factfindino-  (that  is,  whether 
a  continuing  confidential  relationship  exists  and  will  be  destroved). 

It  keeps  the  subjective  process  of  interest  balancing  to  a  minimum, 
although  it  includes  an  option  provision  for  such  interest  balancing 
with  respect  to  crimes  of  lesser  seriousness. 

IVhile  the  application  of  the  categories,  like  all  judicial  judgment 
under  general  standards,  provides  some  scope  for  discretion,  it  is  not 
the  relatively  more  formless  type  of  discretion  involved  in  the  manip- 
ulation of  interests,  although  concededly  unavowed  intuitions  of  in- 
terest may  sometimes  condition  the  process  of  enforcing  general  cate- 
gorical standards. 

The  statntorv  design  here  outlined  may  deter  news  .o-athering  more 
than  would  an  all-encompassing  absolute  privilege  legislative  system. 

Nevertheless,  indirect  restraints  on  fi.rst  amendment  fi-eedoms  such 
as  that  occasioned  by  the  exaction  of  newsmen's  testimony  can.  consist- 
ent with  the  Constitution,  and  sound  conceptions  of  policy,  be  enforced 
where  justified  by  a  compelling  governmental  interest. 

Such  interests  certainly  include  the  protection  of  the  safety  and 
lives  of  our  citizenry  through  the  conviction  of  the  guilty  and  the 
acnuittal  of  the  innocent. 

The  last  objective  also  dei-ives  support  from  the  defendant's  right 
of  compulsory  process  under  the  sixth  nmendment  and  he  vahies  nnder- 
lyino;  the  due  process  clauses  of  the  5th  and  1-lth  amendments.  These 
rig'its  and  values  are  certainly  compellinq-  interests. 

In  my  view,  the  above  scheme  of  qualified  privilege  is  likely  to  deter 
]iews  gathering  less  than  no  privilege  at  all.  At  the  very  least,  there  is 
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reason  to  think  that  experiment  with  some  such  sclieme  of  qualified 
privilefre  will  not  lead  to  a  disastrous  crippling  of  journalistic  effec- 
liA'eness  because  the  news  media  has  been  operating  vigorously  in  juris- 
dictions having  qualified  privilege  statutes  and  those  according  no 
privilege  to  newsmen  at  all  for  many  years  of  our  national  history. 

Of  the  five  pending  House  bills  sent  to  me  by  this  subcommittee  for 
analysis,  only  one  substantially  meets  the  suggested  qualifications 
which  I  have  previously  outlined,  H.R.  3869. 

This  bill  properly  confines  its  regulatory  force  to  the  Federal  Gov- 
ernment and  while  its  provision  for  an  absolute  privilege  in  the  grand 
jury  context  is  open  to  question,  it  established  a  system  of  qualified 
privilege  applicable  to  Federal  criminal  and  civil  trials  which  is  in 
the  main,  although  its  wording  is  imperfect  at  a  few  points,  well 
designed. 

My  chief  objection  to  it  is  that  it  places  the  burden  of  applying  for 
relief  and  of  proof  upon  the  prosecutor  rather  than  the  person  attempt- 
ing to  avoid  testifying. 

Thus,  the  prosecutor,  as  the  applicant,  would  be  required  to  show 
that  the  person  seeking  exemption  from  testimonial  responsibility  is 
not  a  legitimate  member  of  the  professional  news  media  and  that  the 
testimony  sought  does  not  come  from  and  would  not  affect  a  news 
media  source. 

But  the  facts  on  these  issues  are  peculiarly  within  the  knowledge  of 
the  alleged  newsmen  and  the  burden  of  making  out  a  prima  facie  case 
of  eligibility  for  protection  should  rest  upon  him. 

It  seem.s  unreasonalile  to  place  upon  the  prosecutor  the  task  of  in- 
vestigating in  the  first  instance  not  only  the  status  of  every  person  seek- 
ing to  invoke  the  newsman's  privilege,  but  also  the  source  and  effect 
of  the  information. 

When  the  alleged  newsman  has  put  forward  his  initial  proof  on 
these  points,  then  the  prosecutor  should  be  obligated  to  come  forward 
with  proof  in  rebuttal  or  if  he  can  develop  none,  proof  in  avoidance 
which  demonstrates  that  the  privilege  is  subject  to  being  divested  in 
the  particular  case. 

Section  7(c)  (3)  provides  that  where  testimony  is  sought  in  a  Fed- 
eral criminal  prosecution  involving  murder,  forcible  rape,  aggravated 
assault,  kidnaping,  airline  hijacking,  or  breach  of  national  security 
involves  classified  national  security  documents,  an  application  for  dis- 
closure shall  be  granted. 

It  may  well  be  that  this  list  of  crimes  should  be  expanded  to  include 
treason,  insurrectionary  acts,  bombs,  arson,  and  perhaps  other  serious 
species  of  wrongdoing  as  well,  such  as  robbery  of  national  banks  of 
Federal  agencies. 

The  other  four  House  bills  sent  to  me  by  this  cormnittee  seem  want- 
ing in  various  respects.  My  comments  and  criticisms  are  attached  to 
and  submitted  with  my  presentation.  I  see  no  need  to  specifically  dis- 
cuss them  at  this  point. 

Gentlemen,  it  is  the  burden  of  this  discussion  that  while  the  ideal  of 
freedom  of  the  press  and  the  purposes  of  criminal  justice  may  seem  to 
conflict  in  the  area  of  newsman's  privilege,  an  enlightened  view  may 
find  the  means  of  their  accommodation. 
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It  is  well  that  it  should  be  so.  For  the  innovating  currents  of  expres- 
sionary  freedom  and  the  stabilizing  forces  of  authority  are  both  indis- 
pensable fundaments  of  the  democratic  republic. 

The  nation  which  lacks  the  one  or  the  other  must  soon  submit  to  the 
inroads  of  barbarism.  Freedom  generates  the  impulses  toward  material 
and  spiritual  growth.  Law  and  order  provides  the  framework  within 
which  the  energies  of  freedom  may  express  themselves  in  responsible 
creativity. 

In  the  confrontation  of  these  two  great  principles  lies  the  danger 
and  opportunity  of  the  free  society.  In  their  judicious  synthesis  rests 
the  eternal  hope  of  mankind.  Thank  you  very,  very  much. 

Mr.  IvASTENMEiER.  Thank  j^ou,  Mr.  Cahn,  for  a  very  complete  and 
cogent  statement. 

In  summary,  your  position  is  that,  while  in  your  view  we  could  sur- 
vive or  get  on  with  the  present  law,  consisting  largely  of  guidelines  and 
varying  from  one  State  to  the  other  in  terms  of  shield  laws,  if  there 
is  to  be  a  Federal  law,  that  it  ought  to  not  extend  to  the  States,  that 
it  ought  to  be  qualified  in  a  number  of  particulars,  and  that  there  is  no 
present  bill  introduced  which  meets  your  specifications  excepting  H.R. 
3369,  introduced  by  Mr.  Coughlin,  which  is  the  closest  to  the  model 
you  suggest. 

And  on  balance,  I  take  it  then  that  you  would  support  Mr.  Cough- 
lin's  bill  or,  in  the  alternative,  prepare  a  bill  along  the  model  you 
suggest  ? 

Mr.  Cahn.  Yes. 

Mr.  Kastenmeier.  At  the  outset  you  indicated  that  the  district 
attorneys  belonging  to  the  National  District  Attorneys  Association 
are  somewhat  divided  in  precise  views  about  this  matter. 

Could  you  tell  us  a  little  bit  more  about  that?  Could  you  charac- 
terize for  us  the  extent  of  that  division,  and  upon  which  points  they 
are  likely  to  be  divided  ? 

Mr.  Cahn.  First  let  me  emphasize  the  fact  that  the  association 
is  not  at  all  divided  in  the  area  of  federalism.  The  association 
would  insist  that  the  Federal  bill  relate  to  the  Federal  Government 
and  not  trespass  upon  the  prerogatives  of  local  law  enforcement  or 
local  government. 

In  that  we  are  not  divided.  Tlie  division  exists  as  to  whether  or 
not  there  should  be  no  privilege  at  all,  an  absolute  privilege,  or  a 
qualified  privilege.  I  venture  to  say  that  no  specific  statement  would 
come  as  a  result  of  a  meeting  and  our  attempts  to  provide  this  body 
with  some  leadership  in  that  regard  would  be  most  difficult. 

Mr.  Kastenmeier.  Probably  if  you  were  to  balance  this  out,  would 
it  be  your  guess  tliat  the  average  or  mean  position  would  be  that  of 
supporting  a  qualified  privilege  ? 

Air.  Cahn.  As  I  stated  in  my  statement,  those  prosecutors  with 
whom  I  had  personal  contact  and  with  whom  I  tried  to  make  tele- 
phone C5)ntact  indicated  that  they  recognized  the  importance  of  in- 
vestigative reporting,  and  therefore  would  support  a  qualified  privilege 
statute. 

I  would  venture  to  guess  that,  if  the  courts  were  to  liberalize  the 
libel  laws  to  a  greater  extent,  there  would  be  many  who  would  favor 
a  more  absolute  privilege.  But  I  don't  think  anyone  would  suggest 
that  civil  immunity  should  be  total. 
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Mr.  Drinan.  Would  the  gentleman  yield  ?  I  don't  understand  that. 

Mr.  Kastenmeier.  I  yield  to  the  gentleman  from  Massachusetts. 

Mr.  Drinan.  I  don't  understand  that.  If  the  courts  would  yield  on 
the  defamation,  that  law  enforcement  people  would  think  more  of 
unqualified  privilege.  How  does  that  follow  ? 

Mr.  Cahn.  Well,  speaking  more  in  terms  of  political  reporting 
rather  than  criminal  reporting,  Mr.  Drinan.  At  the  present  time  it  is 
the  feeling  that  there  is  almost  total  civil  immunity  insofar  as  libel 
and  blackmail  is  concerned  for  the  press. 

Therefore,  it  is  felt  that  there  should  be  at  least  a  qualified  immu- 
nity for  the  newsman  in  the  area  of  criminal  law. 

Mr.  Drinan.  I  really  don't  understand  you,  but  I  yield  back. 

Mr.  Kastenmeier.  I  would  venture  to  guess  that — I  know  you  care- 
fully tliought  out  what  you  suggested  as  a  model — the  news  commu- 
nity would  not,  by  and  large,  accept  your  formulation. 

it  seems  they  would  have  to  undertake  a  very  difficult  task  of 
proving  or  suggesting  the  value  of  their  sources,  or  whether  their 
sources  and  the  information  qualified  for  the  exception. 

That  would  place  on  them,  I  think,  a  burden  they  would  prefer  to 
do  without. 

Mr.  Cahn.  Congressman  Kastenmeier,  let  me  say  that  these  are 
the  suggestions  that  I  made.  Obviously  they  are  subject  to  compromise 
and  they  are  subject  to  discussion. 

I  recognize,  as  most  prosecutors,  the  importance  of  a  newsman's 
source  of  information.  I  also  recognize  the  need  for  protecting  the 
conuTiunity,  and  that  responsibility  rests  upon  the  prosecutor.  I  think 
the  two  can  go 

And  what  I  am  more  concerned  about,  if  I  may  interrupt  my  train 
of  thought  for  the  moment,  is  that  suddenly  we  seem  to  be  enveloped 
with  panic,  and  I  just  don't  think  it  is  a  panicky  situation.  I  am  con- 
cerned that  panic  tends  to  irritate  rather  than  solve  a  problem. 

If  we  sit  down,  and  if  there  is  thought  to  be  a  need  for  a  Federal 
stritute  in  this  area.  I  think  it  can  be  worked  out  to  the  satisfaction  of 
all  concerned  because  we  are  all  sincerely  interested  in  the  same 
objective. 

Mr.  Kastenmeier.  Thank  you.  I  am  going  to  yield  now  to  my  col- 
leagues. But  before  I  do,  I  shall  entertain  a  slightly  out-of-order 
proposal  here. 

Our  distinguished  chairman,  Hon.  Peter  Eodino,  is  in  the  room. 
He  is  here  to  introduce  our  next  witness,  Mr.  Lordi,  who  is  from  the 
chairm.an's  State  of  New  Jersey. 

I  call  on  our  chairman  to  introduce  the  next  witness  to  the  commit- 
tee so  that  the  chariman  will  l^e  free  to  return  to  his  other  business. 
Then  we  will  conclude  our  questioning  of  Mr.  Cahn  and  then  proceed 
with  Mr.  Lordi  at  that  time. 

>rr.  RoDiNo.  Thank  you  very  much,  Mr.  Chairman.  I  appreciate  the 
courtesy  you  have  accorded  me  in  interrupting  these  orderly  proceed- 
ings. And,  Mr.  Cahn,  I  am  sorry  for  interrupting. 

But  it  is  my  honor  and  my  privilege  to  have  with  me  here  this 
morning  one  who  is  not  only  a  friend  of  long  standing,  but  one  whom 
I  regard  as  a  fine  public  official,  a  distinguished  citizen  of  our  country, 
and  one  who  in  the  State  of  New  Jersey  has  addressed  himself  to  the 
problems  of  law  enforcement. 
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He  has  earned  a  reputation  which  is  hioh  and  I  know  he  is  esteemed 
by  all  his  colleagues  in  law  enforcement.  Of  course  he  comes  here 
today  with  an  especial  expertise  on  the  question  of  newspajoermf^n's 
privilege  in  view  of  his  connection  with  the  celebrated  case  of  Peter 
Bridge,  who  comes  from  Essex  County  and  Newark,  N.J. 

The  proceedings  were  under  his  jui  isdiction  as  prosecutor  of  Essex 
County.  The  man  whom  I  am  privileged  to  introduce  to  this  com- 
rnittee,  who  I  am  sure  will  be  able  to  contribute  important  informa- 
tion to  this  committee  as  a  result  of  the  very  lively  debate  that  went 
on  in  the  newspapers  and  in  the  proceedings  before  the  Essex  grand 
jury,  is  my  good  friend,  the  prosecutor  of  Essex  County,  Hon.  Joseph 
P.  Lordi. 

Mr.  T^RDi.  Thank  you. 

Mr.  RoDiNO.  Thank  you  very  much,  Mr.  Chairman.  I  have  to  get 
back  to  my  LEAA  hearings  at  this  time. 

ISIr.  Kastenmeier.  We  thank  our  chairman  for  the  introduction  of 
our  next  witness,  Mr.  Lordi,  who  will  be  most  welcome  upon  the  cmi- 
clusion  of  our  questioning  of  Mr.  Cahn.  We  will  look  forward  to  hear- 
ing from  you. 

Mr.  RoDixo.  Thank  you  very  much. 

Mr.  Lordi.  Thank  you  very  much. 

Mr.  Kastenmeier.  At  this  point,  I  would  like  to  yield  to  the  gen- 
tleman from  Illinois,  Mr.  Railsback. 

Mr.  Railsback.  I  want  to  tliank  the  chairman  for  yielding.  I  happen 
to  have  an  11 :15  appointment. 

Mr.  Cahn,  I  enjoyed  your  very  thoughtful  testimony,  and  it  may  be 
of  interest  to  you  that  some  of  us  who  have  been  really  thrashing 
around  with  this  problem  have  come  to  many  of  the  same  conclusions 
that  you  have  reached  as  far  as  the  need  to  balance  the  societal  inter- 
ests on  the  one  hand,  and  of  trying  to  help  the  courts  in  their  search 
for  the  ultimate  truth  in  a  criminal  proceeding  on  the  other,  and  also 
the  need  to  prevent  harassment  and  fishing  expeditions  that  interrupt 
the  free  floAV  of  information. 

And  I  take  it  that  what  you  have  testified  to  is  that,  based  upon  your 
experience  and  that  of  the  people  that  you  are  representing  here,  there 
may  be  a  good  and  valid  reason  to  differentiate  between  the  different 
stages  of  proceedings. 

In  other  words,  you  are  almost  calling  for  absolute  privilege  in  re- 
spect to  grand  jury  inquiries,  as  well  as  hearings  before  Congress  and 
before  Federal  agencies  and  yet — well,  let  me  say  this,  is  that  correct  ? 

Mr.  Cahn.  Not  quite,  but 

Mr.  Railsback.  It  almost  amounts  to  an  absolute  privilege.  But  on 
the  other  hand,  when  it  gets  to  the  judicial  proceedings,  you  favor  a 
qualifying  shield  law. 

Let  me  ask  you  this.  In  your  statement  you  are  not  addressing  your- 
self really  to  the  constitutional  validity  of  liaving  this  statute  apply 
to  the  States,  but  rather  I  think  that  you  base  your  statement  on  the 
fact  that  you  don't  think  it  woidd  be  good  policy  for  us  to  try  to 
preempt  State  1  aws,  is  that  right  ? 

Mr.  Cahn.  Well.  I 

Mr.  Railsback.  Or  do  you  think  there  are  constitutional  questions 
here  as  well  ? 
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Mr.  Cahx.  Well,  there  may  be  constitutional  questions,  but  this 
statement  is  steeped  in  the  jealousy  of  the  local  law  enforcement 
process  of  the  local  law  enforcement  officer,  his  prerogatives,  his  rights. 
We  have  seen  in  the  past  an  attempt  through  the  new  suggested 
Federal  Code,  through  other  central  processes  invading  the  territones 
of  the  local  law  enforcement  officer,  an  attempt  to  take  over  and  to 
usurp  and  trespass  upon  his  rights  and  privileges  and  prerogatives. 
And  therefore,  I  confess  to  being  extremely  thinskinned  in  this 
regard.  We  object  to  any  attempt,  therefore,  by  the  Federal  Govera- 
ment  to  encroach  upon  the  rights  and  privileges  of  the  local  law  en- 
forcement officer. 

It  is  based  upon  our  sincere  belief  that  the  >iest  law  enforcement 
is  local  law  enforcement,  that  the  local  law  enforcement  officer,  in- 
cluding the  local  police  officer,  knows  more  and  has  more  expei'tise 
in  the  area  of  crime  and  crime  control  than  any  other  level  of  govern- 
ment. 

:Mr.  Railsback.  Isn't  it  also  true  that  if  we  make  this  a  preemptive 
shield  law,  whether  it  be  qualified  or  absolute,  that  it  might  be  a 
precedent  that  would  be  set  for  extending  other  rules  of  e\'idence  on 
the  Federal  level  down  to  the  State  level  ( 

Mr.  Cahn.  You  just  said  it  much  more  eloquently  than  I  said  it. 
Yes. 

Mr.  Railsback.  Then  just  one  other  question.  I  found  it  interesting 
that  on  page  6  you  deal  with  the  problem  of  confidentiality.  And 
som_e where  in  your  statement  you  point  out  that  many  of  the  }>ills 
that  are  pending  don't  even  inake  it  relate  to  a  confidential  dis- 
closure  • 

Mr.  Cahn.  That  is  right. 

Mr.  Railsback  (continuing).  Or  a  confidential  identity,  which  I 
also  find  frankly  astounding^  But  you  add  this  other  element  of  ex- 
pressed or  implied  confidentiality.  Is  that  because  of  your  experience 
that  there  may  be  occasions  when  a  reporter  will  imply  that  something 
is  going  to  be  held  in  confidence  even  though  he  doesn't  expressly 
say  so? 

"Mr.  Cah>^.  Yes.  There  are  many  occasions  where  a  newspaperman 
has  a  source  of  information  but  a  problem  never  comes  about,  never 
arises,  although  it  is  almost  understood  that  the  newspaperman  is  not 
going  to  release  his  source  or  divulge  his  source  in  any  way. 

Now,  the  mere  fact  that  it  wasn't  discussed  or  an  express  agreement 
wasn't  reached,  in  my  judgment  should  not  destroy  the  privilege.  I 
think  it  is  pretty  obvious. 

Mr.  Railsback.  I  think  your  suggestion  is  also  helpful,  and  it  kind 
of  corroborates  what  one  of  the  newsmen  said,  that  is,  if  we  put  in 
there  the  issue  of  confidentiality,  by  making  it  an  express  promise  of 
confidentiality,  that  we  may  be  overlooking  this  other  area  where  by 
reason  of  a  previous  relationship  information  is  thought  to  be  held  in 
confidence. 

Mr.  Cahn.  In  New  York,  New  York  State  has  called  for  it  by  deci- 
sion and     not  bj^  statute. 
Mr.  Railsback.  Right. 

Mr.  Cahn.  As  I  tried  to  point  out,  Congressman,  I  have  been  m 
law  enforcement  23  years  and  I  have  had  no  problem.  Not  that  one 
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will  arise,  but  I  am  certain  from  the  experience  that  I  have  had  in 
the  past,  the  problems  will  be  worked  out. 

Mr.  Railsback.  I  want  to  thank  you  for  your  testimony. 

Mr.  Cahn.  Thank  you. 

Mr.  IvASTENMEiER.  Before  I  yield  to  the  gentleman  from  California, 
I  would  like  to  ask  one  additional  question. 

And  that  is,  in  your  testimony  you  said,  and  I  quote,  "Moreover, 
while  the  granting  of  a  privilege  to  newsmen  will  occasion  some 
evidentiary  disadvantage  to  law  enforcement,  the  extent  of  this  dis- 
advantage in  all  probability  will  not  be  substantial,"  and  then  you 
list  a  number  of  compelling  reasons. 

In  light  of  that,  do  you  think  you  could  live  with  an  absolute  shield 
bill  or  shield  law  in  the  Federal  Government  only  ? 

Mr.  Cahn.  As  I  indicated  by  the  statement,  I  don't  think  it  would 
be  any  great  disaster  to  law  enforcement  if  there  would  be  an  absolute 
privilege,  because  experience  has  taught  us  that  where  there  is  an 
absolute  necessity  for  cooperation  between  the  newspaper  community 
and  the  law  enforcement  community,  regardless  of  statute,  regard- 
less of  privilege,  diat  cooperation  was  forthcoming. 

In  the  same  vein,  I  believe  that  since  there  would  be  no  harm  to 
the  freedom  of  the  press  by  a  qualified  privilege,  I  am  sure  that  tlie 
newspaperman  could  live  with  a  qualified  privilege. 

Mr.  Kastenmeier.  State  or  Federal  ? 

Mr.  Cahn.  State  or  Federal. 

Mr.  Kastenmeier.  I  yield  to  the  gentleman  from  California,  Mr. 
Danielson. 

Mr.  Danielson.  Thank  you.  From  your  statement  and  how  you 
feel,  a  qualified  privilege  should  work.  I  gather  that  where  there  is  a 
question  as  to  whether  or  not  the  privilege  should  be  granted,  you 
would  have  the  court  in  effect  try  the  issue.  Is  that  correct  ? 

Mr.  Cahn.  It  would  have  to  be  based  upon  some  judicial  decision. 
Although,  as  I  pointed  out,  it  is  not  the  most  desirable  method,  but 
I  don't  know  of  any  other. 

Mr.  Danielson.  What  concerns  me  there  is  that  in  a  clear  case  it 
doesn't  make  any  difference.  Either  the  privilege  is  going  to  be  as- 
serted and  honored,  or  it  is  not  going  to  be  asserted  at  all.  So  we  have 
no  issue. 

It  is  only  the  hard  cases  tliat  ever  require  much  in  the  way  of  a  law. 
Now,  when  you  have  a  hard  case,  a  close  case,  do  you  recommend  that 
the  newsman  first  have  the  burden  of  proof,  of  showing  the  funda- 
mental elements  on  which  he  bases  his  privilege  ? 

Mr.  Cahn.  In  my  judgment,  Congressman,  that  is  commonsense. 
It  is  within  his  peculiar  knowledge. 

Mr.  Danielson.  And  then  it  would  be  up  to  the  prosecuting  attorney 
to  rebut  ? 

Mr.  Cahn.  Yes. 

Mr.  Danielson.  To  try  to  outweigh  the  balance  of  evidence? 

Mr.  Cahn.  Yes. 

Mr.  Daneelson.  So,  we  are  really  having  a  little  voir  dire,  a  trial 
within  the  trial,  to  determine  whether  or  not  the  privilege  should  be 
granted. 

What,  in  your  opinion,  is  the  justification  in  the  first  place  for  a 
privilege  ? 
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Mr.  Cahn.  The  justification,  as  I  tried  to  point  out,  is  the  need  in 
my  judgment  for  investigative  reporting.  I  have  seen  how  important 
and  how  great  an  effect  it  has  had  on  a  community. 

Mr.  Danielson.  I  will  stipulate  that  we  need  investigative  report- 
ing. That  is  accepted.  Now,  why  would  we  need  the  privilege? 

Mr,  Cahn.  Because  the  reporter,  bluntly,  is  not  bound  by  the  rules 
and  the  statutes  which  tie  the  hands  of  law  enforcement,  and  can  in 
some  instances — and  again,  I  repeat  not  in  that  many  instances  where 
we  have  to  get  excited  about  it- ■ 

Mr.  Danielson.  He  can  what  ? 

Mr.  Cahn.  In  some  instances  he  will  be  in  a  proximity  to  informa- 
tion that  is  not  available  to  law  enforcement. 

Mr.  Danielson.  What  you  are  saying  is  that  a  newsman  in  doing 
investigative  reporting  from  time  to  time  will  have  an  opportunity  to 
obtain  confidential  information  in  a  confidential  context 

Mr.  Cahn.  Right. 

Mr.  Danielson  [continuing].  From  a  confidential  source  of  con- 
fidential information.  That  is  reall}^  the  only  need  for  privilege  ? 

Mr.  Cahn.  Yes. 

Mr.  Danielson.  Now,  if  you  were  to  trj''  the  issue  of  whether  or  not 
a  privilege  should  be  granted,  are  you  not  diminishing  the  certainty 
of  confidentiality  that  that  confidential  source  demands  ? 

Mr.  Cahn.  To  a  certain  extent  by  all  means,  yes. 

Mr.  Danielson.  So,  if  you  are  going  to  try  that  issue  in  court,  are 
you  not  more  or  less  compromising  the  privilege  in  the  first  place  ? 

Mr.  Cahn.  Oh,  if  I  understand  you,  you  mean  in  a  public  forum  ? 

Mr.  Danielson.  Well,  I  said  in  a  court.  You  mentioned  in 
camera 

Mr.  Cahn.  In  camera,  yes. 

Mr.  Danielson  [continuing].  You  mentioned  in  camera,  sometimes 
in  court,  how  can  you  try  the  issue  of  whether  there  should  be  a  privi- 
lege in  camera  in  a  criminal  case  where  the  defendant  has  the  right  of 
being  in  attendance  at  all  stages  of  the  proceeding  ? 

Mr.  Cahn.  In  my  judgment,  it  would  not  affect  that  constitutional 
guarantee  to  a 

Mr.  Danielson.  Fair  minds  could  differ  on  that. 

Mr.  Cahn.  Absolutely. 

Mr.  Danielson.  You  have  used  the  terminology,  as  has  almost  every 
other  witness  that  has  been  before  this  committee,  of  absolute  privilege 
and  qualified  privilege. 

As  you  use  those  words,  as  you  perceive  them,  what  is  the  difference 
between  absolute  privilege  and  qualified  privilege  ? 

Mr.  Cahn.  Under  no  circumstances  could  a  newsman  under  the 
definition  that  we  have  set  forth  be  compelled  to  give  testimony  as  to 
his  source  of  information,  or  information  which  would  lead  to  the 
source,  under  no  circumstances. 

Qualified  privilege 

Mr.  Danielson.  That  was  absolute  ? 

Mr.  Cahn.  Yes.  Under  qualified,  where  certain  circumstances  exist 
he  could  be  compelled  even  though  he  has  a  confidential  relationship, 
or  suffer  the  consequences  of  contempt  of  court. 

Mr.  Daniei^on.  Then  you  don't  really  mean  by  absolute  that  he 
should  never  have  to  testify  under  any  circumstances  about  anything? 
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Mr.  Cahn.  Oh,  no,  no.  We  are  talking  now,  if  a  newsman  happens 
to  be  a  witness  to  a  crime  on  the  street — I  don't  think  even  a  newsman 
is  talking  about  that  kind  of  privilege. 

Mr.  Da?^ielson.  Well,  don't  kid  yourself.  You  mean,  if  the  newsman 
sees  who  shot  George  Wallace  for  instance  in  the  parking  lot,  he  should 
not  be  entitled  to  assert  a  privilege  there,  am  I  right  or  wrong  ? 

Mr.  Cahn.  That  is  correct. 

Mr.  Danielson.  To  you  that  still  means  absolute,  though? 

Mr.  Cahn.  Yes. 

Mr.  Danielson.  Absolute  to  you — I  am  not  trying  to  put  words  in 
your  mouth,  I  am  trying  to  clarify  this  thinking — you  are  talking 
about  confidential  information  received  from  a  confidential  source  ? 

Mr.  Cahn.  That  is  correct. 

Mr.  Danielson.  I  am  not  going  to  worry  about  whether  it  is  ex- 
pressed, implicit,  because  if  it  is  confidential,  it  is  confidential 

Mr.  Cahn.  All  right. 

Mr.  Danielson  [continuing].  And  how  it  got  that  way  is  no  concern 
to  us.  Is  that  what  you  are  really  talking  about  ? 

Mr.  Cahn.  Yes,  that  is  what  I  am  really  talking  about. 

Mr.  Danielson.  By  that  you  mean  absolute  ? 

Mr.  Cahn.  Yes. 

Mr.  Danielson.  Then,  I  call  that  qualified.  But  we  agree,  except 
that  we  are  calling  it  different  things. 

You  have  been  in  the  prosecuting  end  of  law  enforcement  for  23 
years  ? 

Mr.  Cahn.  Yes. 

Mr.  Danielson.  How  often  do  you  subpena  newsmen  ? 

Mr.  Cahn.  I  think  in  the  23  years  to  my  knowledge  I  probably 
could  count  on  one  hand  the  number  of  times  a  newsman — well, 
again 

Mr.  Danielson.  I  said  subpena. 

Mr.  Cahn.  In  what  category  ? 

Mr.  Danielson.  As  a  witness.  OK,  you  have  got  two  categories.  No 
doubt  you  have  grand  jurj^  as  well  as  trial. 

Mr.  Cahn.  Yes,  we  do. 

Mr.  Danielson.  How  often  have  you  subpenaed  a  newsman  before 
the  grand  jury?  Approximately? 

Mr.  Cahn.  I  would  say  that  I  could  count  on  one  hand. 

Mr.  Danielson.  All  right,  that  is  five,  I  gather  ? 

Mr.  Cahn.  Yes. 

Mr.  Danielson.  How  often  have  you  subpenaed  a  newsman  as  a 
witness  in  court  in  a  trial  ? 

Mr.  Cahn.  To  my  memory,  once  or  twice.  Congressman. 

Mr.  Danielson.  Do  you  really  think  you  have  done  it  once  or  twice? 

Mr.  Cahn.  Yes. 

Mr.  Danielson.  In  23  years.  You  are  in  an  urban  area,  are  you  ? 

Mr.  Cahn.  Suburban,  a  million  and  a  half  people  in  Nassau  County. 

Mr.  Danielson.  How  many  deputies  do  you  have? 

Mr.  Cahn.  Eighty. 

Mr.  Danielson.  That  is  a  big  law  office. 

Mr.  Cahn.  That  is  quite  a 

Mr.  Danielson.  Have  you  any  idea  how  many  criminal  cases  you 
tried  in  a  year  ? 
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Mr.  Cahn.  How  mam^  we  tried,  or  how  many  we  disposed  of? 

Mr.  Dais'ielson.  Well,  both,  if  yon  have  got  those  figures. 

Mr.  Cahn.  We  dispose  of  approximately  5,000  felonies  a  j^ear,  20,000- 
some-odd  misdemeanors  a  year 

Mr.  Bantelson.  How  many  of  those  do  you  try,  about? 

Mr.  Cahn.  About  100. 

Mr.  Danielson.  As  a  presecuting  attorney,  is  it  not  a  fact,  based  on 
your  experience,  that  the  information  a  newsman  has  is  ordinarily 
heresay,  is  it  not  ? 

Mr.  Cahn.  Yes. 

Mr.  Danielson.  'V^Hiich  is  not  admissible  in  evidence  in  the  first  place  ? 

Mr.  Cahn.  That  is  correct. 

]Mr.  Danielson.  That  is  all  I  have.  Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  New  York,  Mr.  Smith  ? 

Mr.  Smith.  ]Mr.  Cahn.  I  want  to  join  with  my  colleagues  in  thank- 
ing you  for  coming  here  today  and  gi^ang  us  the  benefit  of  your 
thinking  and  your  experience  as  a  law  enforcement  officer. 

I  wanted  to  look  a  little  bit  into  a  statement  that  you  have  made. 
Apparently  you  have  found  that  thei-e  has  been  a  great  deal  of  co- 
operation between  newsmen  and  your  office,  even  tliough  New  York 
didn't  have  a  shield  law. 

Have  you  found  tliat  after  New  York's  shield  law  went  into  effect 
that  there  was  any  withdrawing  of  this  cooperation  as  far  as  you 
could  see? 

Mr.  Cahn.  I  never  had  any  problem  before  and  I  haven't  had  any 
problem  since.  I  see  no  difference. 

]Mr.  Smith.  Apparently  you  found  newsmen  or  news  people,  to  be 
pretty  good  citizens  in  cooperating  with  your  efforts  ? 

Mr.  Cahn.  No  question.  Appai'ently  there  has  been  some  problem  in 
the  State  because  there  have  been  some  decisions  from  our  highest 
court  relating  to  this  particular  statute,  giving  it  for  the  definition. 

But  as  far  as  Nassau  County  is  concerned,  in  23  years  I  haven't  had 
a  problem. 

JNIr.  Smith.  Have  you  found  that  investigative  reporting  has  been 
valuable  to  your  office?  That,  without  going  to  the  newsman,  what  he 
actually  publishes  has  been  valuable  to  you  in  giving  you  new  lines  of 
inquiry  for  instance  on  j^our  own  ? 

Mr.  Cahn.  That  is  a  certainty. 

Mr.  Smith.  You  mentioned  in  here  the  great  job  that  Newsday  did 
in  regard  to  heroin  and  so  forth.  Would  I  be  correct  in  assuming  that 
this  series  of  articles  did  open  up  new  avenues  for  you  without  calling 
the  newsmen  in  to  testify  ? 

Mr.  Cahn.  Yes,  no  question  about  it.  This  was  a  6-month  investi- 
gation. It  began  in  Turkey  and  traced  the  heroin  right  into  the  arm 
of  an  individual  on  Long  Island.  And  I  think  the  dedication  of  the 
entire  article  was  just  unbelievably  magnificent,  and  in  my  judgment 
provided  my  office  and  provided  other  law  enforcement  agencies  with 
a  greater  understanding  and  a  greater  awareness  of  the  complexities 
of  the  problem,  which  I  think  is  important  in  the  fight  against  the 
narcotics  addiction  problem. 

Mr.  Smith.  And  it  probably  would  have  made  your  job  a  little  bit 
easier  had  you  decided  to  get  after  the  Newsday  reporters  and  find  out 
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some  of  those  sources.  At  least  it  might  have  seemed  to  make  it  a  little 
easier. 

Mr.  Cahn.  Well,  again,  let  me  say  in  this  particular  series,  because 
a  great  deal  of  the  problem  was  overseas,  much  of  the  information, 
much  of  the  investigation  came  with  the  help  of  law  enforcement. 

We  have  been  very,  very  cooperative.  And  I  am  certain,  and  I 
state  this  because  of  my  experience  in  the  past  where  it  is  necessary 
for  law  enforcement  to  achieve  a  certain  end,  and  it  is  necessary  to 
liave  the  cooperation  of  the  news  media,  we  have  had  it  in  the  past, "and 
I  am  certain  that  we  will  receive  it  again  whether  there  is  a  statute 
or  not. 

All  we  have  to  do,  and  all  we  have  done  in  the  past,  is  to  show  a 
need,  a  sincere  need  for  information,  and  if  they  have  it,  we  gei  it. 

Mr.  Smith.  And  this  is  why  you  think  this  is  no  panicky  situation  ? 

Mr.  Cahx.  I  haven't — oh.  I  have  heard  of  cases  liere  and  a  case 
there.  This  is  a  big  country,  there  are  an  awful  lot  of  people,  an  awful 
lot  of  newspapers,  and  an  awful  lot  of  newspaper  reporters. 

But  tlie  number  of  times  this  lias  come  to  the  attention  of  the  public 
is  minimal.  To  suddenly  get  all  upset  and  jump  into  something,  that 
causes  more  harm  in  the  long  run.  I  see  no  need  for  any  tremendous 
change. 

But  if  change  is  desired,  if  a  statute  is  desired,  let's  sit  down  calmly 
and  draw  it  up.  I  am  sure  it  can  be  done  to  everyone's  satisfaction. 

Mr.  Smith.  Thank  you,  Mr.  Cahn. 

Mr.  Kastenmeier.  The  gentleman  from  Massachusetts,  Mr.  Drinan. 

Mr.  Drixan.  Thank  you  very  much,  sir,  for  coming.  I  am  wonder- 
ing if  we  passed  an  unqualified  bill  out  of  this  committee  or  out  of 
the  Judiciary,  what  would  law  enforcement  officials  across  the  country 
be  likely  to  do? 

Would  they  lobby  for  it,  or  against  it?  Or  would  they  just  be 
indifferent? 

Mr.  Cahx.  I  believe  that — we  don't  lobby,  we  are  not  lobbyists — hwt 
we  would  oppose,  I  think  a 

Mr.  Drtxax.  When  you  say  "we,"  who  is  we  and  on  what  basis  do 
you  speak? 

Mr.  Cahn.  You  talk  to 

Mr.  Drinax.  I  know  a  lot  of  law  enforcement  officials  that  are  for  it, 
qualified  law  enforcement  officials.  For  whom  do  you  speak? 

Mr.  Cahx.  The  National  District  Attorneys  Association  whore 
there  is 

Mr.  Drixax.  But  you  have  never  taken  a  referendum  among  them 
or  anything;  have  you? 

Mr.'  Cahx.  No. 

Mr.  Drixax.  So  you  can't  speak  for  them.  So  there  is  no  evidence. 

Mr.  Cahx.  I  have  been  sent  by  them  to  give  you  what  we  have  hiul. 
It  is  from  our  own  discussions  in  the  entire  group.  We  are  split.  And  I 
can  very  frankly  tell  you  that  the  majority  of  them  are  opposed  to  an 
unqualified  statute. 

Mr.  Drixax.  And  have  they  really  discussed  this  and  taken  tlie 
question  areas  and  so  on? 

Mr.  Cahx.  Yes,  sir. 
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]Mr.  Drinax.  You  don't  seem  to  demonstrate  that.  Do  you  think 
there  is  a  possibility  that  the  law  enforcement  officials  might  go  the 
route  of  the  journalists  and  see  the  light  as  they  did? 

They  came  in  and  testified  on  behalf  of  the  bill  by  Congressman 
Whalen  several  months  ago,  and  now  they  have  changed  their  position 
and  they  said  they  want  an  unqualified  bill  because  'c\n\  qualification 
now  would  erode  the  statute,  would  have  a  chilling  effect. 

Do  you  thinli  that  there  is  some  feeling  among  law  enforcement 
officials  that  they  should  think  this  out  more  and  that  conceivably 
they  could  go  tliat  route  ? 

Mr.  Cahn.  Support  a 

Mr.  Drinan.  An  unqualified. 

Mr.  Cahn.  I  can  see  it  as  a  possibility,  but  a  very,  very  strong 
improbability. 

yiv.  Drinan.  All  right,  thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  Iowa,  Mr.  Mezvinsky. 

Mr.  ]Mezvinsky.  What  I  can't  understand  is  that  if  you  haven't  had 
a  problem  or  have  had  only  very  limited  ones  in  23  years,  and  you 
haven't  called  up  many  newspersons,  why  all  of  a  sudden  have  we  got 
to  balance  the  interests? 

Why  can't  we  live  with  the  unqualified  ? 

]Mr.  Cahn.  Because  all  of  a  sudden  the  Congress  has  seen  fit  to  dis- 
cuss the  matter  and  has  asked  for  some  opinion.  And  I  stated  I  could 
live,  as  I  am  living  now— but  if  you  are  seeking  suggestions  of  a 
statute,  these  are  my  suggestions. 

Mr.  ^[ezvixsky.  Could  it  be  that  one  of  the  reasons  you  didn't  call 
the  newspersons  is  because  of  the  implicit  right  that  was  established 
under  the  first  amendment? 

How  come  you  have  over  2.3  years  only  called  up  five  people,  if 
there  is  the  realization,  as  in  the  case  of  the  Newsday  article,  that 
they  have  a  tremendous  amount  of  investigative  information  ? 

Mr.  Cahn.  I  didn't  say  that.  I  didn't  say  that,  Congressman.  Quite 
to  the  contrary,  my  statement  says  that  they  rarely  have  information 
that  is  not  available  to  law  enforcement. 

Tliey  do  have  in  some  cases,  but  it  hasn't  come  up  in  Nassau  County. 
I  apologize,  but  it  just  hasn't.  It  is  not  because  of  the  first  amendment, 
it  is  because  it  just  hasn't  come  up. 

^Ir.  Mezvinsky.  So  I  gather  that  you  don't  think  there  is  a  prob- 
lem. Then  why  do  you  need  a  law  at  all  ? 

Mr.  Cahn.  I  don't  care  if  you  have  one  or  not.  I  thought  I  made 
that  clear.  But  if  one  is  being  sought,  I  am  offering  these  suggestions. 

Mr.  Mezvinsky.  And  it  is  your  feeling  that  there  is  no  problem  in 
having  the  news  people  and  the  law  enforcement  people  supposedly 
get  together  and  evei-ybody  will  be  happy  with  the  bill  that  comes 
out  of  this  committee? 

Mr.  Cahn.  Oh,  I  think  it  is  quite  possible  and  probable. 

Mr.  Mezvinsky.  Well,  I  appreciate  the  comment.  I  question  it  very 
much,  but  I  appreciate  it.  Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  Maine,  Mr.  Cohen. 

Mr.  Cohen.  Thank  you.  Mr.  Chairman. 

Mr.  Cahn,  I  want  to  apologize  for  getting  hei-e  in  tlie  middle  or 
the  end  of  your  statement.  I  wish  I  could  do  sometlung  to  expedite 
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Delta  service  back  to  Washington.  But  I  would  like  to  just  pursue  a 
line  of  questioning  of  one  of  my  colleagues.  And  that  is,  that  evidence 
gathered  by  newsmen  would  rarely  be  admissible  in  a  court  of  law. 
And  I  would  just  like  to  go  back  and  pursue  a  couple  of  those  areas. 
For  example,  in  the  case  of  Mr.  Farr — are  you  familiar  with  that 
case  on  the  west  coast? 

Mr.  Cahn.  Yes,  vaguely,  the  gentleman 

Mr.  CoHEX.  Mr.  Farr  wrote  a  story  which  was  published  and  the 
information  for  that  story  was  allegedly  obtained  from  one  of  six 
defense  attorneys  at  the  Manson  trial  who  were  subject  at  that  time 
to  a  court  ordered  moratorium  on  information  about  the  trial. 

Certainly  the  question  Mr.  Farr  could  be  asked  to  respond  to  would 
be  "Who  told  you?"  That  is  certainly  admissible  in  a  court  of  law: 
isn't  it  ?  ' 

Mr.  Cahn.  Yes. 

Mr.  Cohen.  And  if  we  were  talking  about  a  conspiracy  trial,  "Who 
was  there?" 
Mr.  Cahn.  Yes. 

Mr.  Cohen.  Not  what  he  told  you,  but  who  told  you?  Certainly  he 
could  pick  one  of  the  six  attorneys  or  one  of  the  three  atorneys,  or 
however  many  there  were.  So  that  would  be  admissible ;  corerct  ? 

Mr.  Cahn.  The  question  "who  told  you"  has  got  to  be  asked  in  the 
context  of  who  told  you  what,  isn't  that  correct? 
Mr.  Cohen.  It  does;  assuming  it  can  be  asked. 
Mr.  Cahn.  Well,  how  does  the  information  come  out  ? 
Mr.  Cohen.  The  inform.ation  has  already  been  revealed.  Mr.  Farr 
reported  that  such  and  such  took  place. 
Mr.  Cahn.  All  right. 

Mr.  Cohen.  The  Court  requested  that  Mr.  Farr  identify  the  attor- 
ney who  provided  the  information. 
Mr.  Cahn.  All  right. 

Mr.  Cohen.  All  right,  if  we  were  talking  about  a  conspiracy  trial 
and  the  reporter  was  asked  who  was  there,  that  would  be  admissible  ? 
Mr.  Cahn.  Yes. 
Mr.  Cohen.  I  am  just  pointing  out  tliat  when  you  say  that  the 

evidence  normally  would  be  excluded  as  hearsay 

Mr.  Cahn.  I  don't  think  we  qualified  all  evidence  as  hearsay.  A 
great  deal  of  the  evidence  that  would  be  useful  to  law  enforcement 
w^ould  be  hearsay  in  a  court  of  law. 

Mr.  Cohen.  But  there  are  examples  where  the  evidence  would  be 
quite  relevant. 
Mr.  Cahn.  Yes. 
Mr.  Cohen.  And  admissible. 
Mr.  Cahn.  Yes. 

Mr.  Cohen.  You  probably  noticed,  I  am  sure  you  have  been  follow- 
ing it  much  closer  than  I  have,  in  today's  Times  that  the  Governor  of 
New  Jersey  recently  vetoed  a  measure  proposed  in  the  New  Jersey 
Assembly.  Are  you  familiar  with  that  ? 
Mr.  Cahn.  No;  I  am  not. 

Mr.  Cohen.  Well,  as  I  understand  it,  an  absolute  protection  would 
have  been  granted  at  the  level  of  the  investigatory  stage.  One  of  the 
most  common  complaints  that  we  hear  in  this  room  during  the  course 
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of  these  f)roceedings  is  the  fear,  an  apprehension,  that  the  Govern- 
ment may  use  tlie  press  as  an  investigative  arm  of  the  Government. 

And  in  order  to  act  against  that  a  proposal  Avould  have  to  be  enacted 
granting  an  absohite  privilege  at  that  level,  so  that  the  Government 
would  have  to  call  on  its  own  investigative  efforts.  Do  you  agree  with 
that?  I  am  talking  just  at  the  investigatory  stage. 

Mr.  Cahn.  Well,  in  that  area,  as  was  suggested,  I  am  close  to  an 
absolute  privilege  because  I  fear  hshing  expeditions  and  I  fear  certain 
investigatory  tools  being  used. 

But  there  are  occasions  where  I  think  the  interest  of  the  public  far 
outweigh  the  right  for  a  newsman  to  keep  his  source  confidential. 

Mr.  Cohen.  And  as  I  understand  it  from  the  Supreme  Court  ruling, 
the  current  state  of  the  law  right  now,  contrary  to  some  views  that 
have  been  held  in  this  particular  subcommittee  as  far  as  the  implicit 
right  that  can  be  construed  from  the  first  amendment,  the  current 
state  of  the  law  is  that  a  newsman  in  order  to  avoid  being  subpenaed 
before  a  court  of  law  has  to  demonstrate  that  the  Government  is  ac- 
tually engaged  in  intimidation  and  harassment. 

Woidd  you  favor  shifting  the  burden  at  the  trial  stage  quite  sub- 
stantially over  to  the  Govermnent  to  demonstrate  why  it  needs  this  in- 
formation and  that  it  can't  be  obtained  elsewhere  ? 

Mr.  Cahn.  Not  in  the  fii-st  instance.  I  think  the  privilege  should  be 
asserted,  and  the  burden  of  operating  within  the  privilege  should  be  on 
the  newsman  first. 

Then  I  think  the  rebuttal  proof  should  be  forthcoming  from  the 
pi'osecutor,  from  Govermnent,  in  the  areas  which  you  suggest. 

Mr.  Cohen.  That  is  all  I  have.  Thank  you. 

Mr.  Kastenmehir.  I  just  have  one  more  question.  Earlier  you  dis- 
cussed why  you  preferred  really  going  out  of  the  Federal-State  rela- 
tionship, that  if  the  Congress  were  to  write  legislation  in  this  area  that 
it  be  confined  to  the  Federal  Government  and  not  preempt  the  States. 

Can  you  think,  other  than  in  the  ideal  State- federalism  separation, 
of  any  respect  in  which  the  States  ought  to  apply  a  newsman's  priv- 
ilege in  a  manner  different  from  that  found  appropriate  to  the  Federal 
Government  ? 

Mr.  Cahn.  Congressman,  I  think  substantially  that  if  the  Federal 
Government  passes  a  statute  applicable  to  the  Federal  authorities  and 
it  is  satisf actoi-y,  that  each  State  on  its  own  should  follow  suit. 

What  we  are  opposed  to,  and  as  I  said  perhaps  it  is  being  thin- 
skinned,  is  the  Federal  Government  imposing  its  will  in  this  area,  or  in 
any  other  area,  on  the  State. 

Mr.  Kastenmeier.  Yes;  I  appreciate  that  feeling.  I  was  asking 
if,  in  addition  to  that  argument,  there  was  any  other  particular 
area 


Mr.  Cahn.  No  ;  I  don't  think  there  is  any 

Mr.  Kastenmeier  [continuing].  That  you  felt  to  be  different? 

Mr.  Cahn.  I  don't  think  so. 

Mr.  Kastejs^^meier.  Thank  you  very  much  for  your  suggestions,  Mr. 
Cahn.  You  have  been  very  helpful  and  we  are  deeply  appreciative  of 
your  appearance  this  morning. 

Mr.  Cahn.  Thank  you  veiy  much.  It  was  a  pleasure  being  here. 

Mr.  Danielson.  I  would  just  like  to  add  my  thanks. 
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Mr.  Kastenmeier.  Next,  the  Chair  would  like  to  call  Joseph  P. 
Lordi,  prosecutor  of  Essex  County,  N.J.  He  has  been  previously  intro- 
duced by  our  distinguished  chairman,  Hon.  Peter  W.  Rodino. 

Mr.  LoRDT.  Thank  you,  Mr.  Chairman.  I  would  just  like  to  read  from 
a  prepared  statement  at  this  time 

Mr.  Kastenmeier.  I  would  be  happy  to  have  you  read  from  \<mv 
prepared  statement.  It  is  reasonably  brief,  as  a  matter  of  fact. 

Mr.  Lordi  [continuing].  And  thereafter  any  questions  that  you 
might  have. 

I  would  like  to  point  out  too  to  the  committee  that  I  speak  for  my- 
self as  prosecutor  of  Essex  County.  I  represent  no  group  oi-  associa- 
tion of  any  kind.  Although  we  do  have  an  association  of  prosecutors  in 
the  State  of  New  Jersey,  I  do  not  appear  on  its  behalf.  The  testimony 
is  my  own. 

TESTIMONY  OF  HON.  JOSEPH  P.  LORDI,  PEOSECUTOR  OF  ESSEX 

COUNTY,  NJ, 

Mr.  Lordi.  I  would  first  like  to  thank  the  committee  for  inviting  me 
to  this  hearing,  as  I  am  grateful  for  this  opportunity  to  discuss  with 
you  the  advisability  of  federally  enacted  testimonial  privilege  for 
newspaper  reporters. 

The  subject  of  testimonial  immunity  for  newsmeii  is  of  special  inter- 
est to  Essex  County,  the  county  of  which  I  am  the  prosecutor,  as  the 
Essex  County  Grand  Jury  recently  conducted  an  investigation  in  the 
coui'se  of  which  a  newspaper  reporter  refused  to  give  informatioii. 

The  case  received  much  publicity,  much  of  which  was  factually 
inaccurate. 

In  early  May  of  1972,  a  local  newspaper  published  an  article  under 
the  reporter's  byline  concerning  an  alleged  offer  of  a  bribe  made  to  a 
member  of  the  Newark  Housing  Authority. 

The  grand  jury  investigated  the  alleged  bribe  attempt,  and  upon 
receiving  inconsistent  testimony  from  the  housing  authority  member, 
subpenaed  the  reporter  to  appear  before  it.  In  his  article,  he  had 
named  the  housing  authority  member  as  the  source  of  his  information. 

Before  the  grand  jury,  the  reporter  refused  to  respond  to  certain 
questions.  A  hearing  was  held  before  the  assignment  judge  of  the 
county,  and  the  court  directed  the  reporter  to  respond. 

The  reporter  refused  to  comply  with  the  court's  order,  and  he  was 
then  ordered  to  show  cause  before  another  judge  when  he  should  not 
be  adjudged  in  contempt  of  court. 

At  the  hearing  on  the  order  to  show  cause,  the  reporter  maintained 
that  the  information  sought  by  the  grand  jury  was  privileged  under 
New  Jersey  law  as  well  as  under  the  Federal  Constitution. 

The  court  found,  however,  that  the  Federal  Constitution  offered 
him  no  immunity,  and  that  he  had  waived  whatever  privilege  he  had 
under  New  Jei'sey  law  by  revealing  the  source  of  his  information. 

He  was,  therefore,  adjudged  in  civil  contempt  and  ordered  to  jail 
until  he  answered  the  questions  or  until  the  Grand  Jury  was 
discharged. 

Re^^ently,  much  attention  has  focused  on  this  question  of  whether  a 
newsman  should  be  compelled  to  give  testimony  before  a  grand  jury 
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or  other  judicial  and  legislative  body  concerning  confidential  informa- 
tion and  confidential  sources  of  information. 

There  are  those  who  would  give  newsmen  a  blanket  or  absolute  priv- 
ilege not  to  disclose  such  facts.  Advocates  of  this  position  argue  that 
the  principle  of  freedom  of  the  press  demands  such  an  absolute 
privilege. 

And  there  are  those  who  would  give  newsmen  no  such  privilege 
at  all.  They  contend  that  newsmen  should  be  treated  like  any  other 
citizen,  and  that  no  newsman's  shield  is  necessary  to  protect  the  free 
press. 

While  rational  arguments  can  be  made  for  both  of  those  positions, 
I  submit  that  a  qualified  privilege  for  newsmen  is  the  best  way  to 
balance  the  competing  interests  involved.  I  favor  a  law  which  gives  a 
newsman  only  the  privilege  not  to  reveal  the  confidential  source  of 
information  given  to  him  in  the  course  of  his  work. 

This  qualified  privilege  is  necessary  to  insure  the  free  flow  of  infor- 
mation to  the  public.  For  if  a  newsman  can  be  compelled  to  reveal 
the  identity  of  a  confidential  informant,  there  is  a  likelihood  tliat  such 
sources  of  information  will  no  longer  come  forward.  Such  injury 
is  an  injury  to  all  of  us. 

For  example,  newsmen  are  often  given  tips  concerning  official  cor- 
ruption by  persons  who  do  not  want  their  identity  exposed.  If  newsmen 
do  not  have  the  right  to  protect  the  identity  of  these  confidential 
sources  of  information,  the  sources  will  dry  up  and  instances  of  official 
corruption  and  other  crimes  may  never  be  brought  to  light. 

In  the  case  my  office  Avas  involved  in,  if  the  reporter  had  not  waived 
his  qualified  privilege  and  revealed  the  identity  of  his  source,  he  never 
would  have  been  held  in  contempt. 

On  the  other  hand,  an  absolute  privilege  would  be  an  invitation 
to  irresponsibility.  Newsmen  should  not  have  a  privilege  against  re- 
vealing information  itself,  as  distinguished  from  the  source  of  that 
information. 

The  notion  of  the  free  dissemination  of  infoi-mation  dictates  that 
the  identity  of  a  confidential  informant  be  protected,  but  the  same 
reasoning  does  not  apply  to  the  information  itself. 

In  the  appropriate  circumstances,  such  as  a  grand  jury  investigation 
into  criminal  activity,  requiring  a  newsman  to  testify  as  to  information 
he  has  concerning  tliat  criminal  activity  does  not  unduly  burden  the 
free  flow  of  information  to  the  public. 

The  danger  of  granting  newsmen  an  absolute  privilege  is  illustrated 
by  the  situation  where  a  newsman  is  given  information  concerning  a 
serious  crime,  such  as  a  murder.  Members  of  the  press  should  not  be 
allowed  to  withhold  this  type  of  inform.ation.  The  public  has  an 
interest  in  seeing  that  those  who  commit  serious  crimes  are  brought 
to  justice. 

In  the  case  in  Essex  County,  the  newsman  tried  to  assert  a  privilege 
not  to  disclose  information  given  to  him  concerning  an  attempt  to 
bribe  a  public  official.  In  doing  this,  he  hindered  the  investigation  of 
the  gi-and  jury  concerning  charges  of  official  corruption. 

In  its  presentment,  the  grand  jui'y  expressed  its  frustration  over 
the  reporter's  refusal  to  supply  information  concerning  what  may 
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have  been  a  serious  crime.  My  experience  has  tan^-ht  me  that  an  abso- 
lute privilege  would  create  more  problems  than  it  would  solve. 

When  a  privilege  is  invoked  and  testimony  is  excluded,  the  truth 
is  suppressed.  For  this  reason  testimonial  privileges  have  always  been 
strictly  limited.  Truth  and  justice  are  inseparable. 

Suppression  of  the  truth  is  a  drastic  remedy,  to  be  resorted  to  only 
when  there  is  an  overriding  and  incontestable  justification.  Here  tlie 
justification  is  the  free  flow  of  information  to  you  and  me. 

It  is  only  when  sources  of  conhdential  information  dry  up,  and  this 
free  flow  is  choked  off,  that  the  drastic  remedy  of  suppressing  the  truth 
is  justified. 

In  all  other  situations  the  truth  must  not  be  suppressed  and  news- 
men, as  all  other  citizens,  must  produce  whatever  relevant  informa- 
tion they  possess.  For  these  reasons  I  support  a  qualified  privilege 
which  extends  only  to  the  source  of  information. 

In  the  controversy  surrounding  this  issue,  we  must  not  lose  sight  of 
the  important  fact  that,  despite  the  presence  or  absence  of  any  so- 
called  shield  law,  the  vast  bulk  of  confidential  relationships  between 
newsmen  and  their  sources  are  not  threatened. 

Only  where  news  sources  themselves  are  implicated  in  crime  or 
possess  information  relevant  to  the  task  of  a  grand  jury  or  other  in- 
vestigatory body  need  they  or  the  reporter  be  concerned  about  sub- 
penas. 

The  newsman  is  no  public  protector;  he  is  selling  newspapers.  If 
there  is  no  criminal  conduct  involved  in  the  news  story,  there  is  no 
problem.  And  if  there  is  criminal  conduct,  the  public  interest  in  prose- 
cuting the  crime  outweighs  the  public  interest  in  establishing  the  news- 
man as  an  investigatory  arm  of  the  law. 

Instances  where  ne\\'smen  are  compelled  to  testify  against  their  will 
simply  do  not  occur  that  frequently.  In  Essex  County,  N.J.,  which  has 
one  of  the  lieaviest  criminal  trial  calendars  in  the  entire  country,  there 
has  been  only  one  such  instance  in  recent  years. 

And  that  case,  the  case  I  just  referred  to,  involved  a  reporter  who 
refused  to  testify  despite  the  fact  that  he  admitted  that  the  source  of 
his  infoi-mation  was  not  confidential  and  that  the  information  itself 
was  not  given  to  him  confidentially. 

New  Jersey  has  a  law  granting  a  newsman  the  qualified  privileo-e  not 
to  reveal  the  confidential  source  of  information  which  is  published. 
This  type  of  qualified  privilege  is  what  I  am  advocating  here  todav. 

To  provide  less  would  endanger  the  free  flow  of  information.  To 
give  more  would  allow  individual  newsmen  to  set  themselves  up  as 
censors. 

Any  new  legislation  in  this  area  will  have  some  impact  on  law  en- 
forcement. Among  the  potential  difficulties  in  administering  such  a 
law  vrill  be  the  question  of  Avho  qualifies  as  a  ncAvsman  so  as  to  be  able 
to  invoke  the  privilege. 

Freedom  of  the  press  extends  to  virtually  all  types  of  publications, 
from  large  newspapeis  to  mimeographed  ])amplilets.  For  example,  it 
would  be  absurd  to  permit  the  author  of  a  leaflet  for  some  revolution- 
ary cause,  or  a  member  of  organized  crime  who  claims  he  is  writing  a 
hook,  to  invoke  a  newsman's  privilege  when  subpenaed  to  testify  con- 
cerninp-  a  criminal  matter. 
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In  my  experience  in  law  enforcement  I  have  always  enjoyed,  a  re- 
lationship with  the  press  of  mutual  trust  and  respect.  There  is  a  tra- 
dition of  cooperation  between  law  enforcement  agencies  and  the  news 
media. 

This  tradition  is  foimded  in  part  on  our  common  interest  in  bring- 
ing to  light  crime  and  mjadtice.  Cases  involving  serious  crime  are 
newsworthy  items. 

1  have  fou:i<.i  that  when  all  is  said  and  done,  a  healthy  relationship 
Ijetween  law  enforcement  agencies  and  a  strong  and  free  press  is  more 
important  and  more  eli'ective  than  any  statute  in  obtaining  coopera- 
tion from  newsmen. 

Society  must  be  protected  from  crime.  And  the  press  must  be  kept 
free.  The  only  equitable  way  to  strike  a  balance  between  the  public's 
right  to  know  and  the  public's  right  to  be  free  from  criminal  attack 
is  to  enact  a  qualified  shield  law  giving  newsmen  the  privilege  not  to 
reveal  their  confidential  sources  of  information. 

Thank  you,  gentlemen 

Mr.  KxVSTEN3iEiER.  Tliauk  jou,  Mv.  Lordi.  I  note  that  the  Supreme 
Court  yesterday  rejected  the  appeal  of  Peter  Bridge.  Did  you  expect 
this  result  ? 

Mr.  LoRDi.  Did  I  expect  what  ? 

Mr.  Kastexmeier.  The  result,  that  is  that  the  appeal  would  be  re- 
jected by  the  Court? 

Mr.  LoRDi.  As  the  prosecutor  of  Essex  County  responding  to  the 
appeal.  I  was  hopeful  that  the  Supreme  Court  would  decide  the  way 
they  did. 

Mr.  Kastex^ieier.  And  vou  also  expected  them  to  decide  the  way. 
they  did? 

Mr.  Lordi.  "We  thought  we  were  on  the  right  side  of  the  law.  Don't 
forget  that  that  issue  had  been  litigated  by  trial  judges,  by  the 
appellate,  by  both  appellate  courts  in  the  State  of  New  Jersey,  that 
is  the  superior  court,  appellate  division,  and  the  State  supreme  court. 

Mr.  Kastenmeter.  Further,  yesterday  I  observed  that  Governor 
Cahill  vetoed  the  legislative  measure  which  would  have  granted  right 
of  protection  to  newsmen.  Did  you  expect  the  Governor  to  veto  this 
measure  ? 

]Mr.  LoRDi.  Frankly,  I  was  not  privy  to  Governor  Cahill's  thoughts, 
l3ut  as  you  can  see  from  my  prepared  statement,  I  would  prefer  the 
existing  statute  as  it  is  now  without  any  changes  or  without  any 
extensive 


Mr.  Kastenmeier.  So,  you  approve  of  Governor • 

Mr.  LoRDi.  I  approve  of  Governor  Cahill's  position  on  vetoing  that 
bill,  yes. 

Mr.  Kastenjmeter.  Had  you  followed  the  legislative  matter  in  New 
Jersey  closely  enough  so  that  you  can  tell  us  what  the  amendment  to 
the  New  Jersey  newsman's  privilege  law  would  have  accomplished  if 
it  had  not  been  vetoed?  What  was  the  purpose  of  the  amendment  that 
he  vetoed  ? 

ISIr.  LoRDi.  I  would  have  to  have  it  in  front  of  me  now,  and  I  don't. 
And  I  confess  it  has  been  at  least  a  month  or  two  since  I  read  it.  I 
had  no  occasion  to  go  back  and  review  it. 
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But  it  did  expand  the  newsman's  privilege  from  what  it  is  today.  I 
think  it  talks  in  terms  of  confidential  information  being  protected  as 
well  as  the  source  of  information.  And  the  shifting  of  the  burden 
of  proving  the  need  and  the  relevancy  for  that  information  to  the 
prosecutor  as  opposed  to  the  newsman. 

But,  as  to  discussing  it  in  any  detail,  I  prefer  not  to  at  this  time. 

Mr.  IvASTENMEiER.  Do  you  feel  that  these  developments  suggest  the 
desirability  or  urgency  for  uniform  legislation,  for  example,  uniform 
Federal  legislation  in  the  field  ? 

Mr.  LoRDi.  I  would  like  to  see  uniform  legislation,  along  with  my 
suggestion  that  we  have  a  qualified  privilege,  but  I  see  no  reason  why 
the  press  should  not  be  treated  the  same  in  California  as  it  is  treated 
in  New  Jersey  and  on  the  Federal  level  as  it  is  in  some  of  the  States. 

Mr.  Kastenmeier.  In  other  words,  while  you  prefer  a  qualified 
privilege  law  such  as  is  presently  existing  in  New  Jersey,  you  have  no 
objection,  in  fact  you  would  support  a  Federal  law  which  would 
extend  that  nationally  so  that  the  law  in  fact  would  be  uniform  ? 

Mr.  LoRDi.  I  would  not  only  not  object,  I  would  encourage  it. 

Mr.  Kastenmeier.  That  is  perhaps  certainly  one  instance  where  you 
would  differ  with  the  preceding  witness,  Mr.  Cahn.  You  heard  Mr. 
Calm  testify.  Are  there  other  areas  in  which  you  would  differ  with 
him? 

Mr.  LoRDi.  Well,  I  would  rather  not  opinionate  on  the  statement  and 
the  answers  that  he  gave  to  the  questions,  except  to  say  that  I  got  the 
feeling  after  I  listened  to  his  statement  and  his  answers  to  the  ques- 
tions that  his  recommendations  would  generate  a  great  deal  of  litiga- 
tion. 

And  if  anything  we  ought  to  try  to  avoid  that  in  proposing  or  enact- 
ing a  privilege  law  such  as  we  are  discussing  today.  The  idea  is  to  make 
it  as  simple  as  possible  so  that  the  press,  as  well  as  law  enforcement 
and  other  agencies  understand  it. 

Mr.  Kastenmeier.  While  I  appreciate  his  making  his  suggestions 
to  the  committee,  I  agree  with  you.  I  had  the  same  impression  that  it 
would  generate  rather  complex  litigation. 

Mr.  LoRDi.  But  may  I  say,  sir,  that  I  thought  it  was  a  very  compre- 
hensive statement  of  law  and  quite  obviously  written  with  a  great  deal 
of  thought. 

Mr.  Kastenmeier.  Thank  you.  I  now  yield  to  the  gentleman  from 
Massachusetts,  Mr.  Drinan. 

Mr.  Drinan.  May  I  thank  you  for  coming.  May  I  ask  the  same  ques- 
tion that  I  asked  of  the  previous  gentleman. 

How  do  you  feel  the  law  enforcement  people  would,  in  fact,  react 
if  we  turned  up  with  an  unqualified  law  ?  Would  they  follow  the  route 
of  the  Department  of  Justice  and  say  that  they  are  opposed  to  it? 
Would  they  take  a  firm,  hard  position  ? 

Mr.  LoRDi.  I  think  that  the  prosecutors  of  New  Jersey,  would  get 
together  at  their  very  next  meeting  to  discuss  it.  I  think  I  can  safely 
say  that  there  are  some  prosecutors  that  support  an  unqualified  privi- 
lege. And  there  are  some  prosecutors  that  are  opposed  to  it. 

I  can't  tell  you  which  way  the  majority  would  ffo,  but  I  do  think 
we  would  come  up  with  a  statement  of  position,  with  respect  to  it. 

JMr.  Drinan.  Well,  do  you  think  they  would  claim  the  same  privileges 
as  the  journalists  themselves,  or  the  newspaper  peoole? 
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Mr.  LoRDi.  I  don't  know  whether  or  not  I  am  the  crusader,  or  law 
enforcement  people  are  the  same  crusaders  as  members  of  the  press  are. 

Mr.  Drinax.  Oh,  I  don't  know.  I  think  j^ou  can  enjoy  such  a  privi- 
lege if  you  want  to.  But  you  can  read  the  evidence  and  you  will  see 
that  the  unqualified  privilege  is  much  more  attractive  to  law  enforce- 
ment people,  and  to  journalists,  and  to  the  fii'st  amendment. 

I  thank  you  for  coming  here,  and  I  hope  that  all  those  members  in 
your  organization  of  prosecutors  in  Xew  Jersey  who  believe  in  the  un- 
qualified will  speak  up  to  us  too.  I  thank  you. 

Mr.  LoRDi.  I  am  sure  they  will,  if  given  the  opportunity. 

Mr.  Drinan.  Thank  you. 

Mr.  Kastenmeier.  The  gentleman  from  California,  Mr.  Danielson. 

Mr.  Danielson.  There  was  a  question  about  whether  or  not  you  ex- 
pected the  court  to  rule  a  certain  way  yesterday.  As  a  lawyer  you 
usually  expect  to  win  your  cases,  don't  you  ? 

Mr.  LoRDi.  I  would  hope  so. 

Mr.  Danielson.  I  always  have.  I  haven't  always  won,  but  I  have 
always  expected  to. 

INIr.  LoRDi.  We  have  had  the  same  experience.  We  have  been  on  the 
losing  side  quite  often. 

Mr.  Danielson,  I  just  want  to  clarify  one  point,  sir.  Your  presenta- 
tion, as  far  as  I  am  concerned,  was  well  thought  out  and  clear  and  easy 
to  understand,  whether  we  agree  with  it  or  not. 

But  there  is  one  question.  When  you  talk  about  a  qualified  privilege 
in  your  last  sentence,  which  smns  it  all  up,  it  is  to  give  the  newsmen 
the  privilege  not  to  reveal  their  confidential  sources. 

We  are  having  a  semantic  problem  in  this  committee.  You  are  talk- 
ing about  an  absolute  privilege,  but  limited  to  the  confidential  source, 
is  that  it  ? 

]\Ir.  LoRDi.  The  confidential  source  itself,  yes. 

Mr.  Danielson.  That  is  not  what  I  said.  Confidential  sources 

Mr.  LoRDi.  Right, 

j\Ir.  Danielson  [continuing].  Within  that  area  of  subject  matter,  it 
is  an  absolute  privilege  ? 

Mr.  LoiiDi.  That  is  right. 

Mr.  Danielson,  The  corollary  to  that 

]Mr.  LoRDi,  ]\Iay  I  just  point  out  that  though  I  use  the  word  "confi- 
dential," it  must  of  necessity  be  a  confidential  source. 

Mr.  Danielson.  Well,  I  know  what  the  confidential  source  is.  But 
that  privilege  would  not  be  qualified.  That  privilege  would  })e  ab- 
solute ? 

Mr.  LoRDi,  Absolute. 

Mr.  Danielson.  In  the  case  you  were  describing  hypothetically,  but 
which  has  similarities  to  the  Bridge  case 

Mr.  LoRDi.  It  is  the  Bridge  case. 

Mr.  Danielson  [continuing] .  My  understanding  is  that  the  reporter 
had  revealed  the  information  and  the  source  of  the  information  had 
been  publicly  stated. 

Mr.  LoRDi.  No ;  the  reporter  had  identified  the  informer,  and  much 
of  the  information  that  had  been  given  him  by  the  informer.  However, 
we  sought  to  get  from  him  any  other  information  that  had  been  given 
by  the  informer 
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Mr.  Daxielsox.  Yes ;  but  in  your  second  paragraph,  about  tlie  eigbtli 
or  ninth  line,  you  said  that  he  had  named  the  housing  authority  mem- 
ber as  the  source  of  his  information. 

Mr.  IjOkdi.  That  is  correct. 

Mr.  Danielson.  Pie  had  disclosed  the  source  ? 

Mr,  LoRDi.  Tliat  is  correct. 

Mr.  Daxielsox.  So,  what  you  are  implying  here  is  that  he  had 
"wai^^ed  the  confidentiality 

oMr.  LoRDi.  Under  our  statute  he  had  waived  it.  Can  I  go  one  step 
further  on  that  ? 

Mr.  Daxielsox.  Oh,  surely. 

Mr.  LoEDi.  And  just  point  out  that  not  only  did  he  disclose  the  source 
of  his  information,  but  he  represented  to  the  members  of  the  grand 
jury  as  well  as  to  the  court  that  the  information,  the  unpublished  in- 
formation, that  had  been  given  liim  was  not  given  confidentially. 

Mr.  Daxielsox.  Well,  what  I  think  you  are  saying  is  that  some  of 
our  bills  have  a  proviso  that  where  the  privilege  exists  it  can  be 
waived 

My.  Lordi.  That  is  right. 

Mr.  Daxielsox  [continuing].  By  the  newsmen.  Or  where  the  source 
of  information  discloses  themselves  and  waives  any  confidentiality  that 
the  privilege  will  no  longer  apply. 

]Mr.  LoRDi.  Under  our  statute  tliat  is  exactly  the  case. 

Mr.  Daxielsox.  You  agree  with  that  formula  ? 

Mr.  LoRDi.  Yes,  I  do. 

Mv.  Daxielsox.  That  is  all  I  have. 

Mr.  Kasteximeier.  The  gentleman  from  Maine? 

Mr.  Coiiex.  Thank  you,  Mr.  Chairman,  and  thank  you,  Mr.  Lordi. 
I  hope  you  will  resist  with  us  the  attempts  of  Father  Drinan,  he  being 
a  man  of  the  cloth,  to  try  and  convert  people  to  his  way  of  thinking. 

Mr.  Daxielsox.  Would  the  gentleman  yield?  What  is  the  difference 
between  a  pilgrimage  and  a  liegira  ? 

Mr.  CoHEX.  I  haven't  discovered  that  yet.  But  let  me  come  back  to 
the  point.  I  would  like  to  go  to  the  area  of  grand  juries  and  what 
yoii  perceive  the  function  of  the  grand  jury  to  be? 

Mr.  LoRDi.  Well,  the  grand  jury  as  we  use  it,  has  a  twofold  purpose. 
Without  going  into  the  basic  philosophy  behind  the  grand  jury,  it  is 
to  entertain  formal  complaints  that  have  been  processed  through  the 
courts,  generallv  the  municipal  courts,  and  on  tlirough  the  prosecu- 
tor's oiRce  and  then  presented  to  a  grand  jury  to  determine  whether  or 
not  there  is  probable  cause  to  believe  a  crime  had  been  committed  and 
the  person  mentioned  in  that  formal  complaint  had  committed  that 
crime. 

It  has  also  been  used  as  an  investigatory  agency  to  investigate  and 
ferret  out  criminal  activities  wliich  might  exist  within  the  county. 
So,  it  has  been  used  for  that  dual  purpose.  In  the  Pefe  Bridge  case  it 
was  used  to  investigate  allegations  of  corruptive  activities  or  attempted 
bribes  within  the  Housing  Authority. 

jSIr.  CoHEx.  But  historically,  the  purpose  of  the  grand  jury  is  to  pro- 
vide some  sort  of  insulation  or  buffer  between  the  public  and,  sav, 
an  overzealous  prosecuting  attorney  or  district  attornev  or  the  arbi- 
trarv  abuse  or  misuse  of  power;  isn't  that  the  historical  purpose? 

Mv.  LoRDi.  Yes. 
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Mr.  Cohen.  But  in  fact  doesn't  it  occur  during'  most  grand  jury  pro- 
ceedings that  YOU  don't  have  the  same  kinds  of  protection  that  you 
liave  in  a  court  of  law,  and  that  in  many  cases  they  turn  out  to  be 
merely  fishing  expeditions  or  investigatory  expeditions  or  such? 

There  is  no  right  to  counsel  for  the  person  being  interrogated  to 
warn  him  or  forewarn  him  against  incriminating  himself,  that  sort 
of  thing?  You  do  have  prohibitions,  as  I  understand  it,  in  most  States 
against  the  use  of  hearsay  evidence,  but  which  are  not  generally 
followed. 

I  know  that  is  what  happens.  I  have  been  a  prosecuting  attorney 
I  know  what  goes  on  inside.  I  just  would  like  to  pursue  this  area.  You 
were  talking  about  that  you  would  like  to  protect  the  identity  of  the 
informant,  as  such,  the  source  of  the  information,  but  not  the  in- 
formation itself. 
Mr.  LoRDi.  Eight. 

]Mr,  CoHEX.  Could  that  information  be  used  in  a  grand  jury  proceed- 
ing? That  is,  the  reporter's  notes  or  the  information  which  he  has 
gathered,  wouldn't  that  be  hearsav  ? 
Mr.  LoRDi.  You  mean  the  identity  of  the  informant  ? 
Mr.  CoHEX.  No,  not  the  identity.  The  information  that  he  has 

taken  his  word  for.  He  has  been  out  scooping  and  investigating 

]Mr.  LoRDi.  Yes,  but  before  a  grand  jury  it  doesn't  really  make  any 
diH^'erence,  since  it  is  an  investigatory  agency.  It  would  seem  to  me 
that  a  grand  jury  is  prepared  to  listen  to  hearsav. 

]\Ir.  CoHEX.  Don't  the  rules  of  the  court  say • 

]\Ir.  LoRDi.  Not  in  Essex  County.  It  may  be  that  you  cannot  base 
an  indictment  on  hearsay  testimony,  but  it  doesn't  mean  that  a  grand 
jury  cannot  go  out  and  entertain  hearsay  testimony  to  arrive  at  the 
truth. 

The  fact  is  that  a  grand  jury  can  investigate  matters  of  public 
interest  that  fall  far  short  of  criminal  activity.  The  grand  jur}^  has 
that  power  in  New  Jerse3\ 

^Ir.  CoHEX.  I  appreciate  that,  but  don't  the  common  law  rules 
cite  that  hearsay  evidence  should  not  be  admissible  in  grand  jury 
pror-eedings  ? 

Mr.  LoRDi.  Not  as  far  as  I  am  concerned  under  the  rules  of  evidence 
in  New  Jersey. 

]Mr.  Daxielsox.  If  the  gentleman  would  yield  on  that  point,  hear- 
say evidence  is  received  all  the  time  in  the  Federal  Register. 

^Ir.  Cohex.  Yes,  I  know  that  it  is  in  fact  received.  The  question  I 
rai-ed  is  vrhether  it  is  actually  supposed  to  do  that. 

]\Ir.  Daxielsox.  I  don't  know.  Under  the  Federal  rules  you  can  put 
all  sorts  of  hearsay  in  the  grand  jury. 

3Ir.  LoRDi.  However,  a  grand  jury  cannot  base  an  indictment  on  it. 
]\Ir.  CoHEx.  All  right.  The  final  question  I  have  is  this.  We  have 
had  some  testimony  here,  in  terms  of  some  of  the  reporters  who  ap- 
peared before  us,  that  if  in  fact  they  are  subpenaed  to  appear  before 
grand  juries  behind,  in  essence,  a  closed  door,  that,,  in  effect,  would 
dry  up  any  relationship  thev  might  have  had  to  some  organized 
activity  such  as  the  Black  Panther  group. 
You  don't  see  that  as  harmful  ? 

]\Ir.  LoRDi.  As  a  general  question,  no.  If  someone  gave  me  a  specific 
set  of  facts,  perhaps.  But  as  a  generalization,  I  don't  see  any  harm  as 
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long  as  they  don't  have  to  disclose  the  source  of  their  information. 
It  seems  to  me  that  that  is  the  thing  that  the  reporter  might  be 
concerned  about,  cutting  off  the  source  of  his  supply,  the  source  of 
his  information. 

But  the  information  itself,  I  think  the  public  is  entitled  to  know  if 
it  has  some  relevancy  to 

Mr.  Cohen.  And  on  whom  would  you  place  the  burden  of  establish- 
ing relevancy? 

Mr.  LoRDi.  As  far  as  the  burden  of  proof  is  concerned,  the  person 
who  urges  the  privilege  has  the  burden  of  proving  that  he  should  not 
be  compelled  to  testify. 

But  as  far  as  relevancy  is  concerned,  if  the  issue  arises — and  I 
might  say  that  the  issue  did  arise  in  the  Pete  Bridge  case,  since  the 
questions  themselves  as  related  to  the  investigation  clearly  pointed 
out  the  relevancy — I  don't  know  whether  or  not  the  courts  placed 
the  burden  on  the  reporter  or  placed  the  burden  on  the  prosecution. 

Clearly  the  courts  took  the  position  that  the  questions  in  and  of 
themselves  were  relevant  per  se. 

Mr.  Cohen,  Just  one  final  point. 

Mr.  LoiiDi.  Yes. 

Mr.  Cohen.  In  terms  of  discussing  the  federalism  and  the  relation- 
ship between  the  Federal  Government  and  the  States,  as  I  understand 
it  you  would  like  to  see  a  uniform  bill  provided  it  conforms  to  New 
Jersey's  general  rule  ? 

Mr.  LoRDi.Yes. 

Mr.  Cohen.  All  right,  that  is  all.  That  is  all  I  have,  Mr.  Chairman. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Lordi,  for  helping  us  this  morn- 
ing, and  for  your  testimony.  We  appreciate  your  coming. 

Mr.  Lordi.  Thank  you  for  inviting  me. 

Mr.  Danielson.  Very  helpful. 

Mr.  Kastenmehir.  The  testimony  this  morning  marks  the  end  of 
the  subcommittee's  hearings  on  newsmen's  privilege  legislation.  We 
have  devoted  5  hearing  days  in  the  92d  Congress  and  10  days  in  the 
present  93d  Congress  to  testimony  from  working  journalists,  media 
groups,  the  Justice  Department,  district  attorneys,  and  other  interested 
witnesses. 

Since  our  hearings  began  last  fall,  at  least  three  reporters  have 
been  sentenced  to  jail  for  failure  to  identify  news  sources,  and  maybe 
other  investigative  reporters  are  fighting  similar  outcomes.  INIost 
recently,  a  dozen  reporters  and  news  executives  were  subpenaed  in  con- 
nection with  a  series  of  civil  suits  growing  out  of  the  bugging  of  the 
Democratic  National  Committee  headquarters  at  the  Watergate  com- 
plex. In  this  continuing  pattern  of  harassment,  the  newsmen  were 
ordered  to  disclose  all  confidential  notes,  tapes,  recordings,  and  inter- 
views relating  to  news  articles  dealing  with  the  bugging  incident. 

I  am  convinced  bv  testimony  before  this  subcommittee  and  by  the 
events  of  recent  months  that  affirmative  action  is  required  to  protect 
our  free  press  from  a  growing  subpena  threat.  Yet  the  problem  raised 
by  the  Supreme  Court  decision  of  last  June  29,  1972.  is  a  complex, 
multifaceted  one.  It  does  not  lend  itself  easily  to  legislative  resolution. 

Essentially  the  lefrislation  before  us  asks  us  to  define  and  delineate 
those  extremely  vital,  yet  necessarily  abstract  and  broadly  drawn 
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values  of  a  free  press  embodied  in  the  first  amendment.  Every  member 
of  this  subcommittee,  no  doubt  every  Member  of  the  Congress,  will 
give  a  ringing  endorsement  to  tlie  concept  of  a  free  press  when  the 
idea  is  presented  in  the  abstract.  However,  when  the  general  principle 
is  reduced  to  a  specific  instance  of  a  reporter  answering  or  not  answer- 
ing a  court  issued  subpena  under  a  given  set  of  circumstances,  widely 
divergent  interpretations  of  the  free  press  emerge.  The  danger  of  doing 
harm  to  a  free  press  through  definition  and  delineation  are  real  and 
cannot  be  overlooked. 

With  no  wish  to  anticipate  the  subcommittee's  forthcoming  delibera- 
tions, the  Chair  is  compelled  to  make  a  few  observations  with  respect 
to  the  present  posture  of  the  issues. 

In  the  1972  hearings,  a  very  substantial  preponderance  of  the  wit- 
nesses and  all,  I  believe,  of  the  media  witnesses  who  expressed  a  pref- 
erence, favored  enactment  of  a  privilege  of  one  sort  or  another.  The 
Attorney  General  flatly  opposed  absolute  privilege.  He  took  no  strong 
objection  to  the  enactment  of  a  qualified  privilege,  except  to  say  that 
the  guidelines  issued  by  the  Department  in  1970  to  govern  the  applica- 
tion for  subpenas  to  newsmen  rendered  a  qualified  privilege  unneces- 
sary. 

The  media  witnesses  seemed  roughly  to  divide  equally  between  those 
who  favored  an  absolute  privilege  and  those  who  favored  a  qualified 
one.  Significantly,  two  important  media  organizations  elected  to  re- 
serve their  position  at  that  time. 

The  93d  Congress  hearings  reflect  two  important  changes.  The  first 
of  tliese  was  a  trend  on  tlie  part  of  media  organizations  in  the  direction 
of  absolute  privilege.  Second,  there  was  a  strong  trend  among  media 
witnesses  for  legislation  that  would  apply  to  jiroceedings  before  State 
and  local  as  well  as  Federal  authorities.  The  Justice  Department 
opposes  this  largely  on  policy  grounds,  as  did  a  few  others. 

A  shift  toward  preference  for  absolute  privilege  was  further  char- 
acterized by  a  substantial  number  of  media  witnesses  taking  the  posi- 
tion til  at  the  risks  to  press  freedom  from  a  qualified  privilege  were 
such  that  the  organizations  would  prefer  none  at  all  rather  than  accept 
a  qualified  privilege.  At  the  same  time,  the  Chair  perceives  the  evolu- 
tion of  a  position  "on  the  part  of  some  who  would  prefer  to  vindicate 
the  first  amendment  guarantees  of  a  free  press  on  a  case-to-case  basis, 
narrowing  the  authority  of  Biunzburg^  without  enacting  any  legisla- 
tion at  all.  These  witnesses  thus  make  common  cause  with  those  who 
simply  believe  a  privilege  to  be  unnecessary  and  unwarranted.  Finally, 
it  lias'^been  suggested  that  procedural  safeguards  might  appropriately 
be  enacted  governing  the  issuance  of  subpenas  to  newsmen  under  what- 
ever substantive  rules  are  established. 

It  is  with  the  foregoing  variants  and  divergent  points  of  view  that 
the  subcommittee  now  must  cope.  Our  task  of  compromising  conflict 
with  regard  to  newsmen's  privilege  legislation  is  made  even  more 
difficult  by  an  atmosphere  heavily  clouded  by  suspicion.  The  press  and 
government  have  always  been  in  somewhat  adversary  roles,  but  the 
relationship  today  between  the  press  and  government  seems  unusually 
strained.  The  press  views  a  number  of  recent  Government  statements 
and  actions  not  as  criticisms  of  specific  reporting  incidents,  but  rather 
as  broadside  attacks  that  attempt  to  discredit  newsmen  and  hold  all 
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reporting  up  to  some  form  of  public  ridicule.  Right  or  wrong  in  its 
assessment,  the  press  feels  threatened  by  Government  today  as  it 
seldom  has  in  the  past.  This  background  should  not  be  overlooked  as 
we  go  about  our  consideration  of  newsmen's  shield  legislation.  Mean- 
while, the  other  body  has  just  comi^lcted  its  public  liearings  on  the 
same  subject. 

Our  record  will  be  held  open  for  submissions  for  7  days.  After  the 
expiration  of  that  period  of  time,  the  subcommittee  will  commence 
its  deliberations. 

In  closing,  the  subcommittee  members  thank  all  of  the  witnesses  for 
a  most  conscientious  and  thorough  job  of  briefing  us  on  this  vital  issue. 

And  I  wish  to  thank  my  fellow  subcommittee  members  for  their 
diligent  attendance  during  tliese  long  and  interesting  hearings. 

Accordingly,  the  subcommittee  stands  adjourned. 

[Whereupon,  at  12 :05  p.m.,  the  hearing  was  adjourned.] 

Statement  of  Hon.  Bella  S.  Abzug,  a  U.S.  Representative  in  Congress  From 
THE  State  of  New  York,  Makch  27,  1978 

As  we  discuss  the  vital  issue  of  freedom  of  infonnation.  may  I  offer  my  own 
bill,  H.R.  1735.  Called  an  act  to  protect  tlie  contidentiat  sources  of  the  news  media, 
it  consists  of  one  simple  paragraph  : 

"Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  That  no  person  connected  with  or  em- 
ployed by  the  news  media  or  press,  or  otherwise  engaged  in  gathering  material  for 
publication  or  broadcast,  can  be  required  by  the  Congress  or  any  court,  grand  jury 
or  administrative  body  to  disclose  any  information  procured  for  publication  or 
broadcast,  whether  or  not  such  information  is  actually  published  or  broadcast." 

It  is  not  quite  as  short  as  tlie  first  amendment,  but  its  implications  for  protect- 
ing freedom  of  tlie  press  may  be  as  far  reaching. 

I  wonder  whether  Richard  Nixon  recalls  the  significance  of  the  year  1735. 

It  is  a  date  of  special  meaning  to  lawyers  like  myself  and  to  newspaper  pub- 
lishers and  reporters  who  live  by  the  principle  of  freedom  of  the  press :  1735  was 
the  year  when  the  British  colonial  authorities  placed  on  trial  John  Peter  Zenger, 
a  printer,  editor,  and  publisher  of  the  New  York  Weekly  Journal.  It  was  the 
first  free  press  case  in  the  history  of  our  land.  Zenger  was  accused  of  criminal  liltel. 
What  he  had  really  done  was  dare  to  run  an  article  severely  criticizing  the  Gov- 
ernor of  the  Colony  of  New  Y'ork. 

His  lawyei's  were  disbarred  and  he  was  left  almost  defenseless  until  a  brilliant 
Philadelphia  lawyer,  Andrew  Hamilton,  came  to  the  rescue.  Hamilton  argued  in 
a  powerful  defense  speech  that  Zenger  had  simply  printed  the  truth  and  that 
the  truth  is  not  libelous.  Zenger  was  found  not  guilty  and  the  principle  of  free 
press  took  root  and  later  became  part  of  the  first  amendment,  which,  to  me.  as  a 
civil  liberties  lawyer  and  an  habitual  life-long  dissenter,  is  the  very  soul  of  our 
Constitution  and  our  democracy. 

As  a  member  of  Congress,  I  have  done  my  share  of  complaininsr  at  how  I  have 
been  treated  in  the  newspapers.  I  am  always  convinced  that  I  could  have  written 
the  article  better  or  more  fairly,  but  frankly,  if  I  had  to  choose  between  a  totally 
noncritical  press  and  a  totally  and  sometimes  even  painfully  critical  press,  I 
would  take  my  chances  with  the  latter. 

I  am  not  talking  about  freedom  of  the  press  as  an  academic  issue.  Unfor- 
tunately, it  is  at  this  moment  a  very  urgent  issue.  We  are  in  danger  of  losing  it, 
in  the  television  and  radio  media  as  well  as  in  the  printed  media.  One  does  not 
lose  a  free  press  overnight  nor  is  what  is  happening  necessarily  obvious  to  the 
uninformed.  It  can  happen  insidiously,  and  I  believe  the  current  chiil  that  is 
creeping  over  the  media  began  several  years  ago  when  Vice  President  Agnew 
launched  his  campaign  of  intimidation  against  TV  and  the  press. 

The  self-censor.ship.  particularly  in  television,  that  followed  has  been  evident 
even  though  no  laws  were  changed.  There  are  fewer  news  documentaries,  fewer 
hard-hitting  discussion  programs,  and  so-cnlled  news  shows  are  now  expectpd  to 
be  entertaining  rather  than  informative.  The  chill  turned  to  frost  when  a  Nixon 
administration  spokesman  recently  linked  a  broadcast  license  renewal  bill  with  a 
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not-too-subtle  warning  to  network  affiliates  to  "jump  on"  the  networks  for  alleged 
bias  in  network  news  programs.  Otherwise,  they  were  told,  aflaiiates  would  be  held 
responsible  for  whatever  appeared  in  a  network  program. 

I  believe  in  balanced  presentation  of  the  news,  but  sometimes  it's  carried  to 
absurditj'. 

On  January  20,  I  was  in  Washington  for  Inaugural  Day,  but  not  at  the  cere- 
mony installing  Mr.  Nixon.  In  fact,  an  extraordinary  number  of  Members  of 
Congress  decided  to  stay  home  or  go  elsewhere  on  that  day.  I  was  at  the  counter 
inauguration  peace  rally  held  between  the  Washington  Monument  and  Lincoln 
Memorial,  along  with  about  100,000  other  people.  We  had  a  larger  turnout  than 
there  was  for  the  formal  inaugviral  parade,  but  you  would  never  have  known 
it  from  watching  TV  or  reading  the  press.  And  yet  these  100,000  people  who  came 
on  very  short  notice  to  their  Capital  to  express  their  determination  that  this  time 
there  had  to  be  a  peace  settlement  were  as  much  a  part  of  the  American  political 
process  as  the  officials  sitting  in  the  Inaugural  stands. 

Perhaps  some  of  you  read  au  editorial  in  the  New  York  Times  on  January  26 
called  "Voices  of  Conscience,"  which  said  of  America's  "ill-fated  involvement" 
in  the  war  in  Indochina  : 

"Now  that  the  official  protocols  at  least  give  hope  that  the  killing  and  suffer- 
ing may  indeed  come  to  au  end,  it  would  be  an  ungrateful  act  of  instant  historical 
revisionism  to  fail  to  note  the  contribution  of  the  i^eace  movement.  That  movement 
gave  expression  to  a  facet  of  the  American  character  which  ought  not  to  be 
forgotten  at  the  very  moment  when  its  prayers  appear — at  least  temporarily — to 
have  been  ansvv-ered  and  its  goal  approached." 

It  continues : 

"Despite  some  excesses  and  abuses,  for  the  most  part  the  peace  movement  re- 
mained simply  the  conscience  of  a  coalition  ;  young  and  old.  religious  leaders  and 
veteran  politicians,  idealists  and  pragmatists  worked  and  marched  under  its 
banner." 

And  the  Times  concludes  that  recognition  must  l)e  given  now — - 

"To  those  who  doggedly  kept  pointing  and  pushing  toward  peace.  Many — 
particularly  the  young — never  faltered  in  their  conviction  that  peace  was  too 
serious  a  matter  to  be  left  to  government." 

And  I  might  add  tliat  Avhat  goes  into  our  newspapers  and  into  our  television 
programs  is  too  seriotts  a  matter  to  be  left  to  Government. 

I  spoke  earlier  of  a  present  threat  to  the  freedom  of  the  press  which  has 
emerged  as  part  of  what  I  believe  is  the  Nixon  administration's  attempt  to  keep 
our  voices  so  low  that  they  are,  indeed,  silent  and  the  eyes  of  the  press  so 
closed  that  they  will  be  blind  to  such  scandals  as  the  Watergate  "bu.gging" 
conspiracy.  It  was  the  Nixon  administration  that  attempted  to  restrain  ptiblieation 
in  the  Times  and  other  newspapers  of  the  Pentagon  papers  which  dealt  the  final 
blow  to  any  illusions  about  the  morality  of  the  war.  It  is  the  Nixon  administration 
that  is  increasingly  using  grand  jtiries  as  fishing  expeditions  to  obtain  evidence 
that  can  be  used  in  conspiracy  indictments. 

As  you  know,  in  recent  months  four  reporters  have  been  sent  to  jail  for 
refusing  to  divulge  information  of  a  confidentia.1  nature  to  courts  or  grand  juries, 
and  at  least  half  a  dozen  others  face  jail  sentences  for  defying  court  orders  that 
they  must  reveal  their  sources  of  information. 

According  to  President  Charles  Perlik  of  the  Newspaper  Guild — AFL-CIO — 
news  reporters  have  been  flooded  with  demands  that  they  disclose  their  informa- 
tion, materials  and  sources  not  only  to  law  enforcement  bodies  btit  to  defendants 
as  well. 

In  the  first  2^4  years  of  the  Nixon  administration,  in  fact.  30  subpen.is  were 
served  on  the  Chicago  Sun-Times  and  Daily  News  alone,  two-thirds  of  them  on 
behalf  of  the  Government.  One  reporter,  Duane  Hall  of  the  Sun-Times,  was 
served  in  11  separate  proceedings  within  18  months. 

During  the  same  30  months  124  subpenas  were  served  on  NBC  and  CBS  and 
their  wholly  owned  stations,  some  by  Federal  and  State  prosecutors,  others  by 
defendants. 

At  the  same  time  some  news  media  managements  began  turning  over  files, 
containing  ptiblished  and  unpublished  photographs,  verified  and  unverified,  in- 
formation, the  names  of  sources,  and  so  forth,  to  Government  agencies — some- 
times without  any  subpena  being  issued — without  so  much  as  the  courtesy  of 
informing  the  reporters  involved.  Some  subpenated  reporters  were  also  refused 
support  by  their  publishers  in  resisting  subpenas. 


486 

In  this  atmosphere  of  growing  intimidation,  the  U.S.  Supreme  Court,  on  June 
29,  1972,  held  an  5-to-4  decision  that  the  first  amendment  does  not  provide 
journalists  with  a  privilege  to  withhold  confidential  information  from  a  grand 
jury.  The  law  does  recognize  certain  confidential  relationships,  such  as  husband 
and  wife,  attorney  and  client,  physician  and  patient,  priest  and  penitent,  but  in 
three  cases  on  which  the  Court  ruled  the  majority  held  that : 

"The  Constitution  does  not,  as  it  never  has,  exempt  the  newsmen  from  perform- 
ing the  citizen's  normal  duty  of  appearing  and  furnishing  information  relevant  to 
a  grand  jury's  task." 

In  his  separate  dissenting  opinion.  Justice  William  Douglas,  who  is  the 
Court's  most  ardent  champion  of  the  first  amendment,  said  : 

"If  what  the  Court  sanctions  today  becomes  settled  law,  then  the  reporter's 
main  function  in  American  society  will  be  to  pass  on  to  the  public  the  press 
releases  which  the  various  departments  of  government  issue." 

In  their  dissenting  opinions.  Justices  Stewart,  Brennan,  and  Marshall  asserted 
that  "the  right  to  gather  news,  implies,  in  turn,  a  right  to  confidential  relationship 
between  a  reporter  and  his  source."  They  pointed  out  that  uncertainty  about 
exercise  of  the  power  will  lead  to  self-censorship  and  also  held : 

"The  Court's  crabbed  view  of  the  First  Amendment  reffects  a  disturbing  in- 
sentivity  to  the  critical  role  of  an  independent  press  in  our  society.  The  Court 
.  .  .  invites  state  and  Federal  authorities  to  undermine  the  historic  independence 
of  the  press  by  attempting  to  annex  the  journalistic  profession  as  an  Investigative 
arm  of  the  government.  Not  only  will  this  decision  impair  performance  of  the 
press'  constitutionally  protected  functions,  but  it  will  ...  in  the  long  run  harm 
rather  than  help  the  administration  of  justice." 

Although  I  have  quoted  at  length  from  these  dissenting  opinions,  it  is  the  ma- 
jority opinion  that  now  reigns  supreme,  and  it  will  do  so  until  Congress  enacts 
legislation  to  create  an  absolute  newsmen's  privilege.  At  present  several  States 
have  enacted  some  legislation  that  affords,  in  varying  degrees,  a  testimonial  priv- 
ilege to  newsmen.  These  laws  are  not  unform,  however,  and  none  of  them  guar- 
antees absolute  protection  to  a  reporter  who,  if  he  is  really  to  do  his  job,  must  be 
able  to  protect  his  sources. 

So  now  we  get  back  to  1735,  not  the  year  but  the  number,  chose  by  design,  of  a 
bill  I  introduced  at  the  opening  of  the  93d  Congress  and  similar  to  a  bill  I  in- 
troduced last  June. 

This  is  one  of  two  bills  in  Congress  that  would  create  an  absolute  newsmen's 
privilege. 

I  find  it  interesting  that  just  the  other  day  Frank  Stanton,  vice  president  of  the 
Columbia  Broadcasting  System,  called  for  enactment  of  an  absolute  privilege  bill. 
He  said  he  had  changed  his  stand  because  of  the  "dismaying  and  very  serious 
assault  that  has  developed  in  the  courts  and  elsewhere,  against  newsmen's  rights 
and  the  public's  right  to  receive  an  unrestricted  flow  of  information." 

The  heads  of  NBC  and  ABC  have  taken  similar  positions. 

Although  newspapers  and  magazines  may  not  always  look  with  favor  on  their 
TV  competitors,  I  think  this  is  one  instance  in  which  all  the  media  share  a  com- 
mon interst  and  common  purpose.  T  hope  there  will  be  a  nationwide  effort  by  all 
the  media  to  obtain  this  very  crucial  protection. 

We  in  Congress  cannot  enact  a  law  requiring  the  President  to  h«ld  news  con- 
ferences, a  practice  which  seems  to  be  withering  away.  We  cannot  require  the 
President  to  submit  to  questioning  by  committees  of  Congress  so  that  we  can 
fully  evaluate  administration  policies.  But  we  can  extend  to  the  press  the  full 
freedom  to  do  its  job — to  investigate,  to  dig  out  facts,  to  expose,  to  criticize,  to 
arm  citizens  with  the  information  they  need  to  change  Government  policy  if  that 
is  what  has  to  be  done. 

The  Times  spoke  of  "voices  of  conscience."  We  still  need  them,  and  they  will 
not  be  heard  unless  there  is  a  free  press.  There  is  never  a  time  when  we  do  not 
need  a  free  press,  but  there  are  times  when  we  need  it  more  than  over.  We  are 
in  such  a  time. 

Whether  you  agree  or  disagree  with  the  policies  of  the  Nixon  administration, 
I  think  vou  will  concede  that  there  are  many  Americans  who  will  be  opposing 
some  of  its  nolicies  in  the  next  4  years.  We  de  have  a  truce  in  Indochina  at  last, 
but  only  a  fragile  peace.  The  work  of  the  peace  movement  is  not  ended.  We  will 
continue  to  demand  limitations  on  the  President's  unprecedented  and,  I  believe, 
unconstitutional  use  of  power  to  make  war  and  to  conduct  mass  terror  bombings. 
We  will  continue  in  Congress  the  move  to  reassert  our  authority  and  to  cut  off 
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funds  so  that  the  President  cannot  send  troops  or  planes  back  to  Indochina  if  the 
civil  war  there  is  resumed. 

And  as  the  President  continues  to  dismantle  programs  for  the  poor,  for  the 
ill-housed,  for  veterans,  for  child  care,  for  medical  research,  for  education,  for 
antipollution  measures,  for  human  needs,  while  he  pours  money  into  military 
programs  there  will  be  the  voices  of  dissent  heard  all  over  the  land. 

As  Jefferson  said — 

The  people  are  the  ultimate  repository  of  all  power. 

And  I  would  add,  they  cannot  exercise  that  power  without  a  free  press. 


Statement  of  Hon.  John  B.  Anderson,  a  U.S.  Representative  in  Congress  From 
THE  State  of  Illinois,  Wednesday,  March  21,  1973 

Mr.  Chairman  and  Members  of  the  Subcommittee : 

I  appreciate  this  opportunity  to  testify  today  on  the  difficult  subject  of  news- 
men's privilege  legislation.  Not  only  is  the  problem  extremely  complex  and  sticky, 
but  the  task  of  formulating  a  legislative  solution  to  this  problem  will  be,  I  am 
sure,  especially  formidable  and  challenging,  and  I  don't  envy  you  this  task  one 
bit.  In  cheeking  witti  your  committee  staff  yesterday,  I  was  informed  that  there 
are  currently  some  49  newsmen's  privilege  bills  pending  before  this  subcom- 
mittee—  a  fact  you  must  consider  somewhat  a  mixed  blessing  since,  on  the  one 
hand,  you  have  such  a  wide  variety  of  approaches  from  which  to  choose,  Init  on 
the  other  hand,  these  in  turn  present  you  with  such  a  multiplicity  of  choices  that 
sorting  them  all  out  and  determining  which  merit  serious  consideration  and 
approval  will  require  an  almost  Herculean  effort. 

I  speak  with  some  small  appreciation  of  what  you  are  up  against  because  in 
formulating  my  own  bill,  I  carefully  analyzed  nearly  a  dozen  major  newsmen's 
privilege  bills  pending  in  either  the  House  or  Senate,  and  this  process  was  per- 
haps more  confusing  than  it  was  enlightening  because  each  bill,  in  its  own  way, 
raises  a  unique  problem  or  question  about  how  best  to  legislate  in  this  area. 
Nevertheless.  1  am  today  perhaps  further  complicating  your  deliberations  by  in- 
troducing my  own  "Free  Flow  of  News  Act"  (H.R.  5908)  to  provide  professional 
newsmen  ^ith  an  absolute  protection  against  Federal  or  State  orders  to  reveal 
confidential  sources  of  information.  Perhaps  I  should  take  some  pride  in  the  fact 
that  I  am  presenting  you  with  bill  number  50  because  50  is  supposed  to  be  "golden" 
and  you  may  even  conclude  that  "there's  gold  in  that  there  bill." 

Mr.  Chairman,  before  I  address  myself  to  the  specifics  of  my  own  bill,  I  would 
like  to  give  you  some  idea  as  to  my  constitutional  and  philosophical  observations 
on  this  issue,  since  these  obviously  have  a  direct  bearing  on  the  legislative  con- 
clusions I  have  reached.  Let  me  begin  by  explaining  that  I  think  the  Supreme 
Court  dec-ision  in  the  Caldwell  case  last  June  was  not  only  unfortunate  and  re- 
grettable, but  wrong,  and  that  the  closeness  of  that  .5-4  decision  is  in  itself  testi- 
mony to  the  shaky  grounds  upon  which  the  majority  opinion  is  based.  That 
decision  that  newsmen  do  not  enjoy  an  absolute  testimonial  privilege  under  the 
First  Amendment  has  opened  a  Pandora's  Box  and  its  chilling  effect  is  already 
being  felt  by  the  press  as  more  and  more  newsmen  are  being  subpenaed  and 
jailed  for  refusing  to  disclose  their  confidential  sources. 

The  majority  opinion  written  by  Mr.  Justice  White  in  last  June's  decision  held 
that  repoi-ters  are  no  different  from  other  citizens  and  are  therefore  obligated 
to  respond  to  grand  jury  subpoenas  and  answer  questions  relevant  to  an  investiga- 
tion into  the  commission  of  crime.  That  opinion  went  on  to  reject  the  notion  that 
the  First  Amendment  protection  extends  to  protecting  the  confidentiality  of  news 
sources  or  information  obtained  from  those  sources.  To  support  its  contention  that 
the  First  Amendment  guarantee  of  a  free  press  would  not  be  jeopardized  by 
subjecting  newsmen  to  such  subpenas,  it  was  necessary  for  the  Court  to  argue 
at  several  points  in  that  opinion  that  such  a  policy  would  not  constrict  the  tvee 
flow  of  news  to  the  public.  To  quote  from  that  opinion  : 

"The  use  of  confidential  sources  by  tlie  press  is  not  forbidden  or  restricted ; 
reporters  remain  free  to  seek  news  from  any  source  by  means  within  the  law." 

And  again : 

"The  conclusion  itself  involves  no  restraint  on  what  newspapers  may  publish 
or  the  type  of  quality  of  information  reporters  may  seek  to  acquire,  nor  does  it 
threaten  the  vast  bulk  of  confidential  relationships  between  reporters  and  their 
sources." 
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And  again : 

"*  *  *  the  evidence  fails  to  demonstrate  that  there  woiiid  be  a  significant 
constriction  of  tlie  flow  of  news  to  the  iniblic.  *  *  *  " 

And  again : 

'■Reliance  by  the  press  on  confidential  informants  does  not  mean  tliat  all  such 
sources  will  in  fact  dry  up  because  of  the  later  possible  appearance  of  the  news- 
men before  a  grand  .iury." 

The  Court  thus  asserts  that  confidential  news  sources  will  not  dry  up  when 
laced  with  the  possibility  of  future  disclosure.  This  assertion  is  based  on  a 
fundamental  assimiption  about  the  nature  and  idealistic  courage  of  such  sources  : 

"We  doubt  if  the  informer  who  prefers  anonymity  but  is  sincerely  interested 
In  funiishing  evidence  of  crime  ^'^-ill  always  or  very  often  be  deterred  by  the 
prospect  of  dealing  with  those  public  authorities  charged  with  the  duty  to  protect 
the  public  interest  as  well  as  his." 

I  am  in  basic  disagreement  with  that  assumption.  I  cannot  believe  that  the  vast 
majority  of  confidential  news  sources  would  confide  in  the  press  if  they  knew 
there  was  a  good  possibility  that  their  identities  would  later  be  disclosed  in  court. 
The  fact  is  that  there  is  considerable  evidence  coming  in  that  sources  are  drying 
up  as  a  result  of  the  threat  posed  l)y  the  recent  Supreme  Court  niling. 

Testifying  before  the  Senate  Judiciary  Committee  last  month,  Los  Angeles 
Times  Editor  William  F.  Thomas  noted  that  in  the  last  few  years  his  newspaper 
lias  spent  more  than  $200,000  in  resisting  some  30  subpenas  and  the  threat  of 
more  than  50  others.  He  went  on  to  say  that  both  newspapers  and  their  sources  are 
becoming  "gun-shy."  And  furthermore,  in  his  words,  "At  least  four  times  in 
the  past  few  weeks  potential  sources  in  Los  Angeles  have  specifically  cited  the 
danger  of  subpena  in  refusing  to  provide  information  we  both  knew  they 
possessed." 

I  think  the  Supreme  Court,  in  its  majority  opinion,  was  sadly  mistaken  about 
the  impact  of  its  decision  on  the  continued  cooperation  of  news  sources  and 
consequently  on  the  free  flow  of  news.  A  more  accurate  assessment  of  that  impact 
is  contained  in  the  dissenting  view  of  Mr.  Justice  Stewart,  and  concurred  in  by 
Justices  Brennan  and  Marshall.  Quoting  from  that  eloquent  dissenting  views : 

"The  reporter's  constitiitional  right  to  a  confidential  relationship  with  his 
source  stems  from  the  broad  societal  interest  in  a  full  and  free  flow  of  information 
to  the  public.  It  is  this  basic  concern  that  underlies  the  Constitution's  protection 
of  a  free  press." 

And  again : 

"The  full  flow  of  information  to  the  pulilic  protected  by  the  free  press  guarantee 
would  be  severely  curtailed  if  no  protection  whatever  were  afforded  to  the 
process  by  which  news  is  assembled  and  disseminated." 

And  again : 

"News  must  not  be  unnecessarily  cut  off  at  its  source,  for  without  freedom  to 
acquire  information  the  right  to  publish  would  be  impermissably  compromLsed." 

Mr.  Justice  Stewart  has  based  this  argument  on  three  "factual  predicates" : 
(1)  that  newsmen  require  informants  to  gather  news:  (2)  that  confidentiality  is 
essential  to  creating  and  maintaining  this  relationship;  and  (3)  that  unbridled 
subpena  power  will  either  deter  soxirces  from  divulging  information  or  deter 
reporters  from  gathering  and  publishing  information. 

And  to  the  Court's  contention  that  news  sources  will  not  be  deterred  by  the 
prospect  of  later  disclosure,   Mr.  Justice  Stewart  responds : 

"The  impairment  of  the  flow  of  news  cannot,  of  course,  be  proven  with  scientific 
precision,  as  the  Court  seems  to  demand.  .  .  .  But  we  have  never  before  demanded 
that  First  Amendment  rights  rest  on  elaborate  empixical  studies  demonstrating 
beyond  any  conceivable  doubt  that  deterrent  effects  exist :  we  have  never  before 
required  proof  of  the  exact  number  of  people  potentially  affected  by  governmental 
action  who  would  actually  be  dissuaded  from  engaging  in  First  Amendment 
activity." 

Mr.  Justice  Stewart  goes  on  to  say  that  while  this  deterrence  may  not  occur  in 
every  confidential  relationship  between  a  reporter  and  his  source,  it  certainly 
will  occur  in  certain  types  of  relationships  which  involve  sensitive  and  con- 
troversial matters,  "and  such  relationships  are  vital  to  the  free  flow  of  informa- 
tion." 
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He  concludes  this  section  of  bis  dissent  by  saying  : 

"Tbus  we  cannot  escape  tbe  conclusion  that  wben  neitber  the  reporter  nor 
liis  source  can  rely  on  tbe  shield  of  confidentiality  against  unrestrained  use  of 
tbe  grand  jury's  subpoena  power,  valuable  information  will  not  be  published  and 
the  public  dialogiie  will  inevitably  be  impoverished." 

I  have  taken  the  liberty  of  quoting  those  dissenting  views  at  length  because 
they  accurately  reflect  my  own  views  on  this  controversy.  Some  50  years  ago 
"Walter  Lipi^mann  wrote  that  the  press's  job  '"is  to  bring  to  light  the  hidden  facts, 
to  set  them  in  relation  to  each  other,  and  to  make  a  picture  of  reality  on  which 
men  may  act."  This  same  view  is  embodied  in  Mr.  Justice  Stewart's  dissenting 
opinion  when  he  writes : 

"Enlightened  choice  by  an  informed  citizenry  is  the  basic  ideal  upon  which 
an  open  society  is  premised,  and  a  free  press  is  thus  indispensable  to  a  free 
society.  Not  only  does  the  press  enhance  personal  self-fulfillment  by  providing 
the  people  with  the  widest  possible  range  of  fact  and  opinion,  but  it  also  is  an 
incontestable  precondition  of  self-government." 

Mr.  Chairman,  I  fully  subscribe  to  the  tenet  that  a  free  press  is  the  touch- 
stone of  a  free  and  democratic  society.  So  we  are  not  just  talking  today  about 
granting  newsmen  a  special  privilege ;  we  are  talking  about  protecting  the 
people's  right  to  know.  And  if  newsmen  are  constantly  subjected  to  government 
harassment  and  intimidation  in  the  form  of  subpenas  and  other  orders,  not 
only  will  their  news  sources  soon  dry  up,  but  our  democracy  will  eventually 
witheT  away.  While  I  can  appreciate  tbe  need  to  balance  the  public's  right  to 
know  with  the  government's  right  to  gather  evidence  for  judicial  proceedings, 
it  is  my  firm  conviction  that  in  this  particular  instance  First  Amendment  rights 
must  take  precedence  because  our  entire  democratic  decisionmaking  process 
depends  on  the  free  flow  of  information  to  the  public. 

Furthermore,  I  cannot  agree  with  the  majority  opinion  that  these  two  rights 
are  necessarily  at  odds  here.  As  Mr.  Justice  Stewart  put  it  in  his  dissenting 
opinion : 

"The  error  in  the  Court's  absolute  rejection  of  First  Amendment  interests  in 
these  cases  seems  to  me  to  be  most  profound.  For  in  the  name  of  advancing  the 
administration  of  justice,  the  Court's  decision,  I  think,  will  only  impair  the 
achievement  of  that  goal.  .  .  .  The  sad  paradox  of  the  Court's  position  is  that 
when  a  grand  jury  may  exercise  an  unbridled  subpoena  power,  and  sources  in- 
volved in  sensitive  matters  become  fearful  of  disclosing  information,  the  news- 
man will  only  only  cease  to  be  a  useful  grand  jury  witness ;  he  will  cease  to 
investigate  and  publish  information  about  issue  of  public  import." 

Commenting  on  the  Court's  decision  to  require  forced  disclosure  in  the  name 
of  justice,  the  Los  AngcUs  Times  editorialized  on  March  4,  1973  : 

■"Is  justice  served  when  an  honest  public  otticial,  in  fear  of  losing  his  job  fails 
to  reveal  corruption  in  government?  Is  justice  served  when  an  honest  busines.s- 
man.  vulnerable  to  retaliation,  decides  not  to  disclose  his  knowledge  of  corrupt 
practices?  It  is  a  fallacious  view,  and  historically  inaccurate,  that  the  adminis- 
tration of  justice  requires  testimony  under  any  circumstances." 

I  woiild  suspect  that  more  justice  has  been  done  as  a  result  of  good  investiga- 
tive reporting  than  will  ever  be  achieved  once  investigative  reporters  are  denied 
access  to  those  sources  wJiich  have,  in  the  past,  provided  information  which  has 
led  to  the  conviction  of  corrupt  ofiicials  and  others. 

For  all  these  reasons,  Mr.  Chairman,  I  appear  before  you  today  to  urge 
adoption  of  an  absolute  news  shield  law  along  the  lines  embodied  in  the  "Free 
Flow  of  News  Act"  which  I  have  today  introduced. 

My  bill  states  quite  simply  that : 

"No  newsman  shall  be  compelled  pursuant  to  subpena  or  other  legal  process 
issued  under  the  authority  of  the  United  States  or  of  any  State  or  territory  to 
give  any  testimony  or  to  produce  any  document,  paper,  recording,  film,  object 
or  thing  that  would  reveal  or  impair  confidential  associations,  relations,  sources, 
or  confidential  information  received,  developed,  or  maintained  by  him  or  by  any 
other  newsman  in  the  course  of  gathering,  compiling,  composing,  reviewing, 
editing,  publishing,  or  disseminating  news  through  any  news  medium." 

This  is  a  shield  law  which  would  apply  on  both  the  Federal  and  State  level ; 
it  is  a  shield  law  which  i)rotects  both  a  confidential  source  and  information 
procured  from  that  source.  Because  this  privilege  is  so  absolute,  I  have  taken 
care  in  my  definition  of  "newsman"  to  limit  this  protection  to  professional  new.s- 
men,  that  is,  those  persons  who  are  regularly  engaged  in  earning  their  principal 
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income  or  as  a  principal  vocation,  on  behalf  of  a  publisher  or  operator  of  a  news 
medium,  in  a  course  of  activity  the  primary  purpose  of  which  is  the  gathering, 
compiling,  composing,  reviewing,  editing,  publishing  or  disseminating  of  news 
through  any  news  medium. 

While  I  can  understand  some  of  the  apprehension  about  providing  such  an 
absolute  shield,  I  have  concluded,  after  giving  this  much  thought,  that  if  we 
are  to  legislate  in  this  area  we  must  reject  various  proposals  for  a  qualified 
privilege.  As  well-intentioned  as  these  qualified  bills  are  in  attempting  to  balance 
various  interests,  I  fear  their  ultimate  impact  would  be  retrogressive  and  counter- 
productive in  terms  of  insuring  the  continued  free  flow  of  news.  The  various 
qualifications  only  would,  I  am  convinced,  provide  entei-prising  attorneys  and 
judges  with  loop-holes  large  enough  to  pilot  boats  through  on  fishing  expedi- 
tions. So  for  once  I  am  compelled  to  maintain  that  compromise  is  not  the  better 
part  of  political  or  constitutional  wisdom  in  this  instance,  and  I  would  rather 
see  us  pass  no  bill  before  we  adopted  a  qualified  shield  law.  In  the  interest  of 
democracy,  I  think  we  must  give  the  professional  press  the  benefit  of  the  doubt 
and  assume  that  they  will  act  resix)nsibly  and  not  abuse  this  privilege. 

One  of  the  few  statements  in  the  Court's  majority  opinion  of  last  June  with 
which  I  can  agree  is  that : 

"Congress  has  freedom  to  determine  whether  a  statutory  newsman's  privilege 
is  necessary  and  desirable,  and  to  fashion  standards  and  rules  as  narrow  or 
broad  as  deemed  neeessai'y  to  address  the  evil  discerned  and,  equally  important^ 
to  re-fashion  those  rules  as  experience  from  time  to  time  may  dictate." 

As  I  mentioned  earlier,  I  think  the  Court's  decision  was  most  unfortunate  and 
regrettable,  but  as  a  result  of  that  decision  and  its  chilling  ramifications  the 
issue  is  now  in  our  laps  and  it  is  incumbent  upon  us  to  statutorily  restore  the 
First  Amendment  guarantee  of  a  free  press  before  it  is  too  late.  I  therefore 
strongly  urge  this  committee  to  give  my  absolute  news  shield  bill  its  serious 
consideration  and  to  report  to  the  House  legislation  which  will  insure  the  free 
flow  of  news  to  the  public  which  is  central  to  the  continued  viability  of  our 
democracy. 

Statement  of  Hon.  Alphonzo  Bell,  U.S.  Representative  in  Congress  From  the 
State  of  California  on  Behalf  of  H.R.  1985,  the  "Free  Flow  of  Informa- 
tion Act" 

Mr.  Chairman  and  members  of  the  Committee,  I  am  very  pleased  to  have  this 
opportunity  to  appear  before  you  today. 

Since  other  witnesses  have  and  will  address  the  need  for  newsmen's  privilege 
legislation,  I  intend  only  to  briefly  outline  why  I  am  convinced  that  Congres- 
sional action  is  absolutely  necessary,  and  then  to  confine  the  bulk  of  my  remarks 
to  the  provisions  which  I  believe  should  be  included  in  any  measure  passed 
by  Congress. 

I.  need  for  legislation 

If  grand  juries  and  prosecutors  continue  to  haul  journalists  into  court  and 
to  force  them  to  divulge  their  soiirces  and  confidential  information,  the  sources 
of  such  information  will  cease  to  be  cooperative  and  tlie  newsmen  and  their 
editors  will  themselves  be  deterred  from  initiating  any  investigative  reporting^ 
by  the  thought  of  a  jail  sentence.  The  public  and  our  democracy  will  suffer  as 
a  direct  result. 

I  think  it  is  necessary  to  clear  up  two  common  misconceptions  which  surround! 
this  point. 

The  first  is  expressed  in  the  majority  opinion  of  the  Supreme  Court  in  the 
Bransburg  ease,  when  Justice  Byron  White  wrote  that : 

"*  *  *  we  cannot  seriously  entertain  the  notion  that  the  First  Amendment 
protects  a  newsman's  agreement  to  conceal  the  criminal  conduct  of  his  source, 
or  evidence  thereof,  on  the  theory  that  it  is  better  to  write  about  crime  than 
to  do  something  about  it."  [at  p.  26] 

I  would  maintain  that  "to  write  about  crime"  is  "to  do  something  about  it." 
Bringing  criminal  conduct  to  light  in  the  press  alerts  law  enforcement  officials 
to  the  existence  of  crime  of  which  they  would  have  remained  unaware  hut  for 
the  work  of  the  reporter  and  the  cooperation  of  his  confidential  sources.  And 
news  reports  on  crime  also  rouse  the  public  to  demand  more  effective  law  en- 
forcement from  and  within  agencies  of  the  government  which  are  at  times 
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complacent  or  corrupt.  The  Supreme  Court  has  created  a  dichotomy  between, 
"writing"  and  "doing"  which  simply  does  not  exist,  and  there  is  little  reason 
for  the  Congress  to  follow  the  same  specious  reasoning.  I  believe  that  to  require 
a  journalist  "to  do  something  about  crime"  will  in  the  end  put  a  stop  to  his 
ability  to  "write  about  it ;"  and  to  WTite  about  it  is  the  real  and  very  necessary 
contribution  of  the  journalist. 

The  second  misconception  is  expressed  in  the  very  label  "newsmen's  privilege." 
A-lthough  the  immunity  from  testifying  proposed  in  my  hill  would  be  invoked 
by  a  journalist,  he  is  in  no  sense  the  beneficiary  of  the  privilege.  It  is  not  news- 
men that  we  must  protect,  for  no  newsman  in  the  United  States  today  need  worry 
about  jail  so  long  as  he  cooperates  Vv'ith  authorities  the  way  other  citizens  do. 
Nor  is  it  the  source  whom  we  need  to  protect,  for  the  source  will  be  quite  safe 
from  prosecution  so  long  as  he  keeps  his  information  to  himself.  What  we  must 
protect  is  the  public  whom  we  serve.  For  if  we  allow  our  prosecutors  and  grand 
juries  to  deal  with  newsmen  in  the  same  way  they  deal  with  other  citizens,  then 
the  public  is  going  to  be  deprived  of  information  which  is  absolutely  essential 
to  the  maintenance  of  our  free  society. 

The  proper  balancing  test  which  we  must  perform  is  not  that  between  the 
public  interest  in  pursuing  criminal  in\estigatious  and  the  interests  of  newsmen ; 
it  is  a  balancing  of  the  public  interest  in  pursuing  criminal  investgatons  and  the 
public  interest  in  bringing  to  light  as  much  information  as  possible.  If  we  expect 
our  institutions,  including  our  law  enforcement  agencies,  to  continue  to  function 
in  a  free  and  healthy  society,  we  must  resolve  these  interests  in  favor  of  the 
piiblic's  right  to  know. 

There  are  a  number  of  ways  in  which  Congress  can  transform  this  resolve 
into  legislation,  as  indicated  by  the  number  of  bills  which  have  inundated  this- 
Committee.  I  believe  that  my  own  bill  contains  four  provisions  which  make 
it  particularly  effective :  establishment  of  an  absolute  privilege ;  applicability  to 
the  states ;  limitation  to  newsmen ;  and  limitation  to  instances  involving  a  pledge 
of  confidentiality. 

II.    AN   ABSOLUTE   PRIVILEGE 

If  legislation  is  to  achieve  our  goals,  the  immunity  it  establishes  must  be 
absolute  and  inviolable.  A  qualified  privilege,  no  matter  how  carefully  and 
responsibly  worded,  cannot  possibly  assure  news  sources  to  whom  confiden- 
tiality is  essential  that  their  identities  will  not  be  revealed  in  open  court.  Legis- 
lation creating  a  qualified  privilege  requires  a  judicial  decision  in  each  individual 
case  as  to  whether  the  reporter  will  be  forced  to  testify.  Even  Justice  White 
concedes  that  "If  newsmen's  confidential  sources  are  as  sensitive  as  they  are 
claimed  to  be,  the  prospect  of  being  unmasked  whenever  a  judge  determines  the 
situation  justifies  it  is  hardly  a  satisfactory  solution  to  the  problem."  [at  p.  36] 
Finally,  while  a  qualified  privilege  does  nothing  to  ameliorate  the  problem  it 
addresses,  it  embroils  courts  in  costly  and  time-consuming  procedural  wrangles 
necessary  to  determine  whether  the  privilege  may  be  invoked. 

No  solution  is  perfect,  however,  and  there  are  admittedly  costs  to  society  im- 
posed by  an  absolute  privilege.  I  am  chiefly  concerned  with  the  problem  of  libel. 
The  absolute  privilege  would  have  little  bearing  on  a  libel  suit  involving  a  news- 
man as  defendant  and  an  ordinary  citizen  as  plaintiff,  since  the  citizen  could 
establish  the  falsity  of  the  newsman's  claim,  and  shift  the  burden  of  production 
to  the  defendant.  If  the  newsman  then  chooses  to  invoke  his  testimentary  im- 
munity, he  will  lose  the  suit,  and  the  libelled  plaintiff  will  not  have  been  harmed 
by  the  privilege.  The  problem  arises  only  in  cases  involving  public  figures,  in 
which  the  plaintiff  must  prove  not  only  that  the  charge  was  false,  but  that  it 
was  published  with  malice.  [Netv  York  Times  r-.  SiiUivan]  Since  it  may  well  be 
nearly  impossible  to  prove  malicious  intent  without  knowledge  of  the  newsman'.s 
source  or  the  information  he  received,  the  absolute  testimentary  privilege  may 
work  to  make  newsmen  immune  from  libel  actions  by  public  figures. 

This  prospect  is  not  a  pleasant  one  to  contemplate.  But  the  alternativp — 
exempting  public  figure  libel  suits  from  the  privilege — is  no  better.  Although 
sources  with  information  sufficient  to  withstand  the  scrutiny  of  a  libel  action 
may  not  be  deterred  by  a  libel-loophole  in  the  newsmen's  privilege,  those  sources- 
who  are  uncertain  whether  their  knowledge  meets  the  legal  criteria  will  be 
reluctant  to  talk  to  a  reporter,  and  a  news  story  that  might  have  stimulated  a 
deeper  investigation  which  proves  a  crime  will  go  unpublished.  To  protect  the 
press  from  governmental  interference  except  where  the  conduct  of  public  offi- 
cials is  concerned  would  certainly  appear  contrary  to  sound  public  policy. 

93-003—73 32 


492 

It  should  also  be  noted  that  even  without  any  newsmen's  privilege,  damages  for 
malicious  libel  are  very  difficult  to  obtain.  The  additional  difficulty  caused  by 
the  testimentary  privilege  may  not  be  particularly  signiiicant  in  actual  practice. 

In  answering  the  question  of  whether  we  as  public  figures  are  willing  to  risk 
some  sacrifice  in  order  to  guarantee  a  free  press,  I  believe  we  must  come  out 
on  the  side  of  absolute  protection.  It  is  possible  that  it  would  be  an  error  to  do 
so,  and  irresponsible  journalism  will  become  the  order  of  the  day.  If  it  should, 
and  I  strongly  believe  it  will  not,  we  can  then  write  a  more  restrictive  statute.  It 
might  well  be  a  more  serious  error  to  start  out  with  a  qualified  law  which  as- 
sumes the  press  is  irresponsible.  If  we  are  to  err,  I  believe  we  should  err  on 
the  side  of  the  First  Amendment.  I  believe  that  we  should  enact  the  broadest 
possible  protection  for  the  freedom  of  the  press  and  the  right  of  the  pul)lic  to 
information.  And  we  must  recognize  that,  in  the  words  of  an  editorial  which 
appeared  recently  in  the  Boston  Globe,  "A  free  press  does  not  mean,  cannot 
mean,  a  press  that  is  all  good,  but  a  press  in  which  the  good  lias  more  than  a 
lighting  chance  to  correct  the  bad." 

III.    APPLICATION   TO   THE    STATES 

Any  newsmen's  privilege  statute  must  apply  to  State  proceedings  if  it  is  to  be 
truly  effective  in  safeguarding  our  free  press.  Federal  action  makes  up  only  a 
small  percentage  of  all  proceeflings  in  which  a  .iournalist  can  be  compelled  to 
testify.  It  is  instructive  that  the  three  cases  which  the  Supreme  Court  decided 
in  the  Bratizburg  opinion  all  originated  in  State  grand  juries.  Furthermore, 
fewer  than  half  the  States  have  enacted  privilege  statutes  of  their  own,  and 
most  of  the  existing  statutes  are  inadequate.  The  celebrated  cases  involving 
both  reporters  Farr  and  Bridge  occurred  in  states  where  shield  laws  were 
supposedly  in  effect.  A  newsmen's  privilege  statute  which  governs  only  the  fed- 
eral government  simply  is  not  going  to  protect  the  press  and  the  public 
effectively. 

Yet  the  inadequacy  of  current  state  statutes  is  not  the  chief  reason  why 
Congress  must  act ;  the  chief  reason  is  that  the  protection  of  a  free  press  is 
truly  a  federal  question  requiring  a  federal  solution.  If  a  grand  jury  in  New 
York  State  is  permitted  to  force  a  reporter  for  the  Neiv  York  Times  to  testify,  for 
example,  the  residents  of  New  York  are  by  no  means  the  only  people  affected  if 
the  Times  ceases  to  publish  stories  on  whatever  topic  the  reporter  was  covering. 
Every  person  throughout  the  United  States  who  reads  the  Times,  or  who  reads  a 
newspaper  which  uses  the  Times  news  service,  or  who  watches  a  television  net- 
work which  on  occasion  covers  news  which  first  appears  in  the  Times,  will  be  as 
deprived  as  the  New  Yorkers.  The  example  of  broadcast  journalism  is  perhaps 
even  more  strilcing,  since  network  news  programs  and  documentaries  which  are 
produced  within  one  state  jurisdiction  are  broadcast  throughout  the  United 
States. 

There  is  no  doubt  that  state  legislatures  are  best  equipped  to  decide  questions 
of  interest  to  the  citizens  of  the  individual  states ;  but  merely  liecause  most 
rules  of  evidence  in  use  in  state  courts  are  of  purely  local  interest  does  not  mean 
that  all  are.  This  Congress  need  and  should  not  defer  to  the  individual  states 
to  resolve  a  question  which  involves  the  right  of  free  press  and  free  speech 
which  belong  to  every  American,  regardless  of  where  he  chooses  to  live. 

I  believe  that  legislation  controlling  action  by  the  states  would  be  constitu- 
tional, though  there  admittedly  is  some  controversy  on  the  subject.  At  least 
two  clauses  in  the  Constitution  give  this  Congress  sufficient  authority  to  pass 
nationwide  legislation :  the  Interstate  Commerce  clause,  and  the  Enforcement 
clause  of  the  14th  Amendment.  Some  constitutional  scholars  prefer  one  justifica- 
tion, some  the  other,  and  some,  to  be  sure,  neither. 

First,  the  very  interstate  nature  of  the  issue  which  makes  it  such  a  pressing 
federal  problem,  as  I  have  just  described,  suggests  that  invocation  of  the  Inter- 
state Commerce  clause  is  appropriate.  Although  the  interstate  commerce  of  ideas 
can  not  be  equivalent  to  the  interstate  commerce  of  goods,  and  is  therefore  ex- 
pres.sly  not  subject  to  federal  regulation,  the  interstate  commerce  of  goods  is 
highly  dependent  on  information.  There  can  be  no  doubt  that  whenever  the  press 
publishes  a  story  on  the  status  of  a  government  contract,  or  on  the  expected 
action  of  a  federal  regulatory  agency,  or  on  the  prospects  for  a  strike  at  a  steel 
plant,  or  on  the  contamination  of  some  foodstuff  that  is  currently  on  sale,  inter- 
state commerce  is  affected.  And  since  our  free  market  economy  can  only  work 
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properly  and  efficiently  when  all  economic  decisions  are  based  on  the  most  com- 
plete and  full  information  possible,  we  in  Congress  have  an  absolute  responsi- 
bility t(>  assure  tliat  no  government  action  interferes  with  the  dissemination  of 
information. 

Secondly,  the  fifth  clause  of  the  Fourteenth  Amendment  to  the  Constitution 
directs  the  Congress  to  enforce  against  the  States  the  rights  guaranteed  by  that 
Amendment.  Since  the  First  Amendment  has  been  incorporated  as  part  of  the 
Fourteenth,  the  Congress  is  entiled  to  prohibit  the  states  from  interfering  with 
tlie  freedom  of  the  press.  A  difficulty  arises  since  the  Supreme  Court  in  the 
Branzhurg  opinion  decided  that  a  privilege  for  the  press  from  a  grand  jury 
iiubpoena  is  not  a  First  Amendment  right.  The  question  turns  on  whether  the 
Congress  can  independently  determine  what  is  a  constitutional  right  for  the 
purposes  of  enforcing  the  Fourteenth  Amendment,  and  this  is  a  highly  unsettled 
area  of  Constitutional  law.  The  Supreme  Court's  decision  in  Katzenbach  v. 
Morgan  [384  U.S.  641]  suggests  the  Congress  does  have  this  power,  whereas  the 
later  case  of  Oregon  v.  Mitchell  [400  U.S.  112]  implies  that  it  may  not.  A  furtlier 
Supreme  Court  test  is  definitely  in  order. 

However,  regardless  of  the  outcome  of  the  Fourteenth  Amendment  basis,  I 
believe  legislation  governing  the  states  in  this  area  would  withstand  constitu- 
tional scrutiny,  especially  given  the  presumption  of  validity  which  the  judiciary 
brings  to  any  review  of  a  statute  and  the  consequently  small  prospect  that  any 
court  would  upset  a  Congressional  finding  that  impairments  in  the  free  flow  of 
information  affect  interstate  commerce.  Chief  Justice  John  Marshall  once  wrote 
that  the  activities  which  are  heyond  the  reach  of  Congress  are  "those  which 
are  completely  within  a  particular  State,  which  do  not  affect  other  States,  and 
which  which  it  is  not  necessary  to  interfere,  for  the  purpose  of  executing  some  of 
the  general  powers  of  government."  The  Supreme  Court  much  more  recently 
decided  that  "This  rule  is  as  good  today  as  it  was  when  Chief  Justice  Marshall 
laid  it  down  almost  a  century  and  a  half  ago."  [Katzcnhach  v.  BIcChtng,  379 
T'.S.  294]  Hence  the  proposed  legislation  conforms  to  the  constitutional  concept  of 
federalism  enunciated  by  the  Supreme  Court. 

Our  problem  is  therefore  not  so  much  one  involving  the  Constitution  as  it  is 
one  involving  what  we  in  Congress  believe  to  be  the  proper  relation  between  the 
federal  and  state  governments  in  the  context  of  the  First  Amendment.  However- 
much  we  may  believe  and  trust  in  the  independence  and  wisdom  of  the  states  in 
every  other  area,  the  freedom  of  the  press,  like  all  First  Amendment  rights,  is 
easily  overpowered  in  the  face  of  government  action.  We  owe  it  to  the  public,  and 
the  Constitution,  to  make  sure  that  no  government,  no  matter  how  well-inten- 
tioned, does  anything  to  compromise  the  freedom  of  the  press. 

IV.  Limitations  on  the  Privilege 

Although  I  favor  strong  legislation.  I  do  favor  some  limitations  on  the  privilege. 
Specifically,  I  believe  that  only  members  of  the  press  should  be  entitled  to  invoke 
it.  and  then  only  when  a  pledge  of  confidentiality  is  involved. 

Whereas  the  press  has  demonstrated  that  it  needs  this  protection  for  the  public 
good,  scholars  and  other  occasional  authors  have  not  demonstrated  a  need  so 
compelling  as  to  outweigh  the  public's  interest  in  obtaining  information  helpful 
to  law  enforcement.  The  confidential  relationships  so  crucial  to  the  press  are 
often  of  a  long-established  and  continuing  nature  which  creates  a  particular  sus- 
ceptibility to  the  deterrent  effect  of  forced  disclosure ;  such  continuing  confiden- 
tial relationships  are  not  nearly  so  essential  to  works  of  scholarship.  Indeed,  the 
essence  of  scholarship  is  to  buttress  a  thesis  to  as  great  an  extent  as  possible  by 
facts,  which  must  be  revealed,  usually  in  footnotes,  if  the  thesis  is  to  be  credil)le. 

Nor  do  I  see  any  need  to  protect  a  newsman  from  answering  questions  which 
concern  information  which  he  has  received  without  any  pledge  of  confidentiality. 
If  a  newsman  happens  to  observe  the  commission  of  a  crime,  there  is  little  reason 
why  he  should  not  be  as  subject  to  a  grand  jury  subpoena  as  any  other  observant 
bystander.  Forcing  a  newsman  to  testify  only  impedes  the  free  flow  of  informa- 
tion where  that  testimony  would  betray  a  news  source's  trust  in  the  newsman. 
Where  no  confidentiality  is  involved,  there  appears  to  be  no  compelling  need  to 
provide  newsmen  with  immunity. 

I  believe  that  this  combination  of  strong  and  nationwide  protection  with  rea- 
sonable conditions  on  applicability  which  are  known  in  advance  represents  the 
most  effective  method  to  guarantee  the  public's  right  to  information. 
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Statement  of  Hon,  Tom  Bevill,  a  U.S.  Representative  in  Congress  From  the 
State  of  Alabama,  February  5, 1973 

Mr.  Chairman,  I  appreciate  this  opportunity  to  come  before  the  Committee  to 
express  my  support  for  legislation  to  protect  the  free  flow  of  information  in  our 
nation. 

I  believe  that  the  enactment  of  such  a  law  is  needed  to  protect  the  freedom  of 
the  press  and  to  protect  the  public's  right  to  be  kept  informed.  Without  such 
protection  it  is  quite  likely  that  reporting  of  an  investigative  nature  would  cease 
to  exist.  The  press  could  conceivably  then  become  nothing  more  than  a  propa- 
ganda device  for  those  who  control  it. 

This  legislation  is  particularly  timely  because  of  the  many  recent  cases  in  which 
courts  have  subpoenaed  newsmen  and  journalists  in  an  effort  to  obtain  informa- 
tion which  is  confidential  in  nature  or  to  determine  the  name  of  the  individual 
who  was  the  source  of  the  information. 

The  press  has  always  been  the  watchdog  of  the  people.  If  it  is  to  remain  so,  it 
must  be  protected  from  this  encroachment  by  the  judiciary. 

I  feel  that  the  American  journalist,  like  lawyers,  clergymen  and  doctors,  has^ 
earned  a  special  professionalism  that  should  allow  him  confidentiality  and  trust. 

This  legislation  you  are  considering  would  restate  the  right  of  American  jour- 
nalists to  keep  certain  information  and  its  source  confidential. 

The  press  can  neither  be  free  nor  effective  unless  it  is  free  from  government 
influence  and  coercion.  The  power  of  government  to  compel  newsmen  to  disclose- 
confidential  information  is  the  power  to  harass  and  intimidate  the  press. 

Mr.  Chairman,  at  present,  eighteen  states  have  enacted  some  type  legislation 
that  afford,  in  varying  degrees,  a  testimonial  privilege  to  newsmen.  This  is  an 
indication  to  me  of  the  need  for  such  legislation. 

Perhaps  a  clue  of  things  to  come  can  be  found  in  the  U.S.  Supreme  Court's 
decision  against  the  New  York  Times'  Reporter,  Earl  Caldwell. 

The  Court,  in  a  5-4  ruling,  said  representatives  of  mass  media  cannot  refuse 
to  disclose  confidential  sources  of  information  when  called  to  testify  before  state 
or  federal  grand  juries. 

But  I  contend  that  without  such  a  law,  newsmen  have  very  little  protection 
against  a  grand  jury  which  may  merely  be  engaging  in  a  "fishing  expedition." 

Mr.  Chairman,  I  respectfully  urge  immediate  approval  of  this  measure  before 
you. 

In  my  judgment,  the  free  flow  of  information  is  absolutely  essential  to  a  free 
society. 

Thank  you. 


Statement  of  Hon.  James  C.  Cleveland,  a  U.S.  Representative  in  Congress 
From  the  State  of  New  Hampshire,  in  Support  of  H.R.  2232,  the  Free  Flow 
op  Information  Act  (Press  Shield),  March  1,  1973 

While  there  are  deep  divisions  over  "press  shield"  laws  in  Congress  and  among^ 
the  press,  I  am  convinced  of  the  need  for  Federal  legislation  to  safeguard  the 
flow  of  information  to  the  public. 

First-Amendment  freedom  of  the  press  is  meaningless  unless  the  newsman  is 
protected  from  intimidation  and  his  access  to  sources  of  information  protected 
by  his  ability  to  assure  them  anonymity. 

My  concern  is  for  the  public's  right  to  the  free  flow  of  information,  rather  than 
privileged  status  of  the  individual  newsman.  Also,  I  am  conceraed  for  the  role 
of  the  press  in  fostering  efficient  and  honest  government. 

There  is  need,  however,  for  reasonable  balance  between  the  values  of  society 
served  by  the  institution  of  the  news  media,  and  the  public's  right  to  the  eflScient 
functioning  of  the  judicial  process. 

I  have  therefore  co-sponsored  H.R.  2232,  similar  to  a  bill  I  sponsored  two  years 
ago,  to  bar  Federal  authorities  from  forcing  newsmen  to  disclose  their  sources 
or  materials  acquired  in  the  newsgathering  process.  This  shield  could  be  breached 
only  under  the  most  compelling  circumstances,  and  then  under  carefully  drawn 
safeguards. 

Roughly  60  proposals  in  this  area  have  been  introduced  in  both  Houses  of  the 
Congress.  In  any  process  of  reconciling  their  differences,  I  favor  enactment  of  a 
measure  embodying  the  principles  of  H.R.  2232.  the  Free  Flow  of  Information  Act. 

This  measure  would  bar  the  Federal  courts,  grand  juries,  Congress  or  any  Fed- 
eral agency,  department  or  commission  from  compelling  newsmen  to  reveal  "any 
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information  or  written,  oral  or  pictorial  material  or  the  source  of  that  information 
■or  material  procured  for  publication  or  broadcast," 

It  would  be  limited  in  reach  to  Federal  proceedings.  In  addition  to  my  reluc- 
tance to  impose  Federal  standards  on  state  proceedings  as  a  matter  of  principle, 
I  feel  that  this  is  such  a  sensitive  area  as  to  warrant  the  fullest  range  of  experi- 
mentation and  refinement  on  the  basis  of  varying  approaches  in  the  states. 

The  bill  would  provide  for  proceedings  to  divest  its  protection  in  limited  cases 
^f  "compelling  and  over-riding  national  interest." 

Those  seeking  information  also  would  have  to  show  to  the  satisfaction  of  a 
JFederal  court  that  there  is  probable  cause  to  believe  that  "the  person  from  whom 
the  information  is  sought  has  information  which  is  clearly  relevant  to  a  specific 
probable  violation  of  law." 

In  addition,  they  would  have  to  show  that  there  are  no  other  means  of  obtain- 
ing this  information. 

These  conditions  strike  me  as  a  balanced  and  reasonable  reflection  of  the 
views  of  legal  authorities  who  have  studied  the  matter,  court  opinions,  and 
persuasive  guidelines  of  the  Attorney  General  now  in  effect. 

It  is  possible,  in  my  judgment,  to  embrace  these  principles  without  espousing 
the  cause  of  every  reporter  who  makes  claim  to  protection  in  actions  in  which 
■confidentiality  is  a  spurious  issue. 

This  legislation,  sponsored  by  some  two  dozen  of  my  House  colleagues,  also 
would  withhold  protection  in  certain  libel  actions  in  which  a  defendant  sought 
protection  from  responsibility  on  the  basis  of  confidential  sources. 


:Statement  of  Hon.  Ronald  V.  Dellums,  a  U.S.  Representative  in  Congress 
From  the  State  of  California  on  Newsmen  Privilege  Legislation 

A  truly  free  press  is  one  of  this  country's  major  strengths  and  indeed  the 
■cornerstone  of  our  democracy.  Today  that  cornerstone  is  slowly  being  chipped 
away. 

The  bill  of  rights  was  written  into  the  Constitution  in  1791  to  protect  the  rights 
of  the  people,  not  the  rights  of  any  special  group  or  the  rights  of  government.  As 
the  public's  trustee  the  press  warrants  and  demands  First  Amendment  protection, 
and  I  believe  this  protection — except  in  extreme  cases  of  national  security — is 
absolute  and  unqualified. 

The  function  of  the  press  is  to  explore  and  investigate  matters  of  public  in- 
terest, to  inform  the  citizenry,  to  expose  the  harmful  as  well  as  the  beneficial.  I 
believe  there  is  no  higher  function  performed  in  our  democratic  society.  Unlike 
government,  the  press  has  no  subpoena  power.  Reporters  are  only  as  good  as  their 
sources  of  information.  Unless  the  right  to  withhold  the  identity  of  a  source  is 
preserved,  newsmen  will  soon  be  impotent.  Sources  will  dry  up  and  the  journalist 
will  fail  in  executing  the  full  responsibility  to  the  public  he  serves. 

If  the  press  is  shackled  through  misinterpretation  of  the  Constitution — as  in 
the  recent  Caldwell  ruling — more  than  just  the  media  itself  will  suffer.  A  weak- 
ened press  also  means  an  erosion  of  other  basic  liberties.  Intrinsically  connected 
to  this  freedom  is  the  well-being  of  all  people,  the  ability  to  speak  and  act  freely 
and  knowledgeably,  and  the  ability  for  citizens  to  decide  whether  or  not  they 
are  being  treated  unjustly,  and  if  so  to  take  theappropriate  action. 

Congress  must  act  now  to  protect  the  confidential  relationship  between  report- 
ers and  their  sources.  Just  as  the  doctor-patient  relationship  must  be  protected 
so  must  the  reporter-source  relationship.  Drafting  the  best  possible  law  is  not 
easy.  Myriads  of  bills  have  been  introduced  including  H.R.  2,584  which  I  am 
sponsoring.  This  bill  expands  H.R.  16196.  which  I  introduced  during  the  last 
Congress,  to  include  protection  from  grand  juries. 

But  passage  of  my  own  legislation  is  unimportant.  "What  is  important  is  too 
pass  an  all-inclusive  law.  I  feel  strongly  that  protection  granted  must  be  absolute; 
it  must  protect  both  the  identity  of  the  source  and  the  information  gained.  Pro- 
tection should  apply  to  judicial,  legislative,  executive,  and  administrative  bodies, 
and  should  cover  anyone  connected  with  or  employed  by  a  news  organization.  The 
college  press  and  the  underground  press  should  also  be  protected. 

An  all-inclusive,  national  shield  law  re-asserting  freedom  of  the  press  is  vital 
not  merely  to  protect  the  rights  of  the  media,  but  of  the  people.  For  without  such 
protection,  a  democratic  people,  deprived  of  this  basic,  liberty,  will  be  forced  to 
make  decisions  in  the  dark.  I  sadly  concur  with  .Tustice  "William  O.  Douglas  in 
his  dissenting  opinion  in  Caldwell  when  he  said  "the  intrusion  of  the  government 
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is  symptomatic  .  .  .  now  tliat  the  fences  of  tlie  law  and  the  tradition  that  has 
protected  the  press  are  broken  down,  the  people  are  the  victims." 


Statement  of  the  Hon.  Michael  J.  Harrington  A  U.S.  Representative  in 
Congress  from  the  State  of  Massachusetts,  March  20,  1973 

newsmen's  privilege 

Mr.  Chairman,  I  w^ant  to  thank  you  for  the  opportunity  to  present  my  views  on 
newsmen's  privilege  for  inclusion  in  the  record  of  your  Subcommittee's  hearings. 
I  believe  that  Congress  must  enact  legislation  to  prevent  forced  disclosure  of 
confidential  information  sources  developed  by  newsmen  in  preparing  news  stories 
for  publication.  My  conclusion  is  based  on  two  developments  which,  I  think, 
distinguish  the  present  situation  from  the  past:  (1)  The  dramatic  increase  in 
efforts  by  Federal  and  state  governments  to  compel  disclosure;  and  (2)  the 
apparent  unwillingness  of  the  courts  to  hold  that  the  Constitution  does  protect 
newsmen  from  such  efforts. 

In  the  past,  the  relationship  between  newsmen  and  law  enforcement  officials 
has  been  characterized  as  an  uneasy  truce,  with  greater  emphasis  on  cooperation 
than  on  confrontation.  That  relationship  may  have  depended  on  the  ambiguity  of 
legal  principles  governing  freedom  of  speech,  with  neither  side  willing  to  take 
the  risk  of  upsetting  what  must  be  seen  as  a  rather  delicate  balance.  Now.  how- 
ever, after  the  Supreme  Court's  decision  in  Branzhiirg,  the  focus  has  shifted  to 
compulsion,  and  for  the  present  at  least,  the  relationship  betweeu  newsmen  and 
law  enforcement  officials  is  one  of  confrontation,  with  each  side  dogmatically 
asserting  its  position.  That  development,  in  itself,  would  not  support  Congress- 
sional  action,  which  risks  compromising  the  First  Amendment,  were  it  not  for  the 
recent  trend  in  judicial  decisions  on  the  problem  in  related  areas. 

The  adverse  effects  of  attempts  to  compel  disclosure,  particularly  in  the 
generalized  investigations  typicaliy  made  by  grand  juries,  have  been  extensively 
and  clearly  described  by  others,  including  professional  journalists.  While  many 
of  those  statements  tend  to  be  self-serving,  the  best  professional  research  does 
support  the  position  that  good  investigative  reporting  will  be  severely  hampered. 
That  kind  of  reporting  depends  on  the  acceptance  of  the  rejiorter  liy  the  group 
whose  activities  he  is  exploring,  and  their  trust  that  he  is  not  going  to  reveal 
matters  that  would  jeopardize  their  safety.  Investigative  reporting,  while  not  a 
ne\y  technique,  has  become  more  important  to  help  us  understand  current 
societal  pressures.  It  is  every  bit  as  important  as  the  occasional  secret  tip  which 
sets  off  an  expose  of  governmental  corruption,  and  just  as  vulnerable  to  official 
action,  if  not  more  so. 

To  me,  the  cumulative  effect  of  continuous  and  systematic  pressure  to  compel 
disclosure  is  what  is  so  dangerous  at  this  critical  juncture.  The  current  trend 
seems  not  to  be  a  short-lived  phenomenon,  and  I  fear  that  it  will  do  damage  to 
good  reporting  techniques  which  cannot  be  repaired  by  tlie  good  will  and 
perseverance  of  a  few  reporters.  Instead,  the  balance  may  be  reset  in  a  wa.v 
to  discourage  investigative  reporting,  whether  by  intimidating  potential  sources 
from  disclosing  information,  or  by  pressuring  reporters  to  avoid  the  risk  of 
criminal  sanctions  by  not  engaging  in  that  activity.  The  irony  of  that  result — 
the  loss  of  value  of  testimony  by  news  reporters  to  the  very  law  enforcement 
officials  who  now  seek  to  compel  it — surely  cannot  be  missed. 

Some  journalists  take  the  position  that  the  press  can  defend  itself,  and  there- 
fore, legislation  is  not  only  unnecessary  but  dangerous  in  the  potential  weakening 
effect  it  might  have  on  the  First  Amendment.  In  their  view,  it  is  only  necessary 
to  ride  out  the  storm.  I  do  not  agree  with  that  position  because  of  the  attitude 
evinced  by  the  Court  in  recent  decisions  on  matters  involving  the  flow  of 
information  to  the  public — or  to  put  it  a  bit  differently,  the  control  over  infor- 
mation relevant  to  the  conduct  of  government.  Thus,  taking  into  account  these 
decisions  and  the  problems  faced  by  the  Congress  as  it  attempts  to  reestablish 
its  proper  authority,  the  creation  of  a  newmen's  privilege  is  another  facet  of 
the  struggle  over  executive  power.  If  the  Court  continues  its  deferential  attitude, 
as  it  most  likely  will,  the  First  Amendment  will  not  prove  to  be  effective  to 
stave  oft'  the  worst  effects  of  compulsory  disclosure. 

That  brings  me  to  the  second  reason  for  supporting  legislation  establishing 
a  "newsmen's  privilege."  The  majority  opinion  in  Branzhurg  v.  Hayes  expressly 
declines  to  consider  even  a  limited  privilege.  The  reason  given  was  that  a  con- 
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ditional  privilege  would  be  too  uncertain  to  satisfy  the  positions  of  newsmen, 
who  were  thought  to  need  certainty.  Thus,  a  conditional  privilege  would  require 
a  balancing  of  the  appropriate  considerations  in  each  case,  leaving  the  parties 
in  doubt  as  to  the  outcome  until  final  resolution  of  the  case.  Instead  the  Court 
found  that  the  definite  expressions  of  legislative  policy  reflected  in  laws  prohibit- 
ing criminal  behavior  should  outweigh  the  more  nebulous  assertion  of  a  Constitu- 
tional principle  with  only  amorphous  outlines.  The  Court  thus  refused  to  engage 
in  the  liind  of  creative  work  which  until  now  has  seemed  to  be  its  highest  form 
of  activity,  and  emphasized  in  a  legalistic  way  the  obligation  of  all  citizens  to 
obey  the  criminal  law,  which  no  one  had  denied. 

In  so  holding,  it  seems  to  me  that  the  Court  missed  the  point.  Up  to  now, 
newsmen  had  been  doing  well  enough  with  only  an  uncertain  principle  on  which 
to  rely.  Neither  they,  nor  law  enforcement  officers  knew  how  far  that  principle 
could  stretch.  Had  the  Court  shown  a  willingness  to  examine  the  implications  of 
a  Constitutional  protection — had  it  balanced  the  relevant  considerations  in  the 
cases  before  it — it  might  have  found  sufficient  ground  for  a  conditional  privilege, 
even  though  the  boundaries  were  left  vague.  Despite  the  existence  of  official 
hostility  to  a  free  and  independent  press,  there  would  have  been  room  for  the 
principle  to  grow.  The  very  uncertainty  in  that  growth  might  have  restrained 
both  sides  from  taking  the  uncompromising  positions  each  has  now  assumed. 

Moreover,  the  tone  of  the  majority  opinion  attempts  to  discredit  the  purpose 
of  newsmen  who  wish  to  protect  the  confidentiality  of  their  sources.  It  rejects 
an  analogy  to  the  privilege  extended  to  the  police  informer,  on  the  ground  that 
public  officials  control  the  use  of  the  informer's  testimony — whether  it  is  to  be 
disclosed  or  whether  the  informer's  anonymity  is  to  be  preserved.  The  newsman 
is  not  entitled  similarly  to  protect  the  anonymity  of  his  sources  because  he 
would  then  be  withholding  information  from  law  enforcement  officials,  and  thus 
hampering  their  efforts  to  prosecute  crime.  I  do  not  mean  to  imply  that  the 
identity  of  police  informers  and  their  information  must  likewise  be  disclosed 
when  so  doing  would  destroy  their  usefulness,  but  only  to  illustrate  the  Court's 
imfortunate  preoccupation  with  the  powers  of  law  enforcement  officers.  The 
Court's  opinion  evinces  little  understanding  of  the  public  purpose  served  by 
shielding  newsmen's  sources. 

The  majority  comforts  itself  in  rejecting  the  privilege  by  noting  that  the 
informant  wlio  wishes  to  expose  corruption  in  government  can  always  bring  his 
information  to  public  officials.  (That,  of  course,  totally  ignores  the  problem  faced 
by  investigative  repoi'ters,  to  which  I  have  alluded  earlier.)  The  opinion's 
surmise  that  such  a  person  would  not  be  deterred  by  having  to  do  so — v»'hen 
those  same  officials  are  in  a  position  to  deprive  him  of  his  job — completely  over- 
looks the  point  that  at  such  times,  the  informant's  only  protection  is  public 
knowledge  of  the  circumstances  on  which  he  is  informing.  I  could  not  agree 
more  with  my  colleague,  Mr.  Waldie's  statement  that  this  view  is  "naive  and 
insensitive"  and  "frightening"  when  held  by  a  majority  of  the  Justices  on  the 
Supreme  Court. 

What  is  to  be  made  of  the  Court's  opinion?  It  clearly  supports  literal  adherence 
to  the  notion  that  the  public  official  is  entitled  to  a  monopoly  on  information 
about  crime,  and  may  obtain  access  to  that  information  no  matter  where  it  is 
found  or  what  the  cost  of  obtaining  it.  What  is  worse,  the  official  may  choose 
what  information  to  conceal  "in  the  public  interest."  This  view  gives  a  peculiar 
degree  of  power  to  the  momentary  officeholder,  something  which  seems  to  me 
to  be  inconsistent  with  our  Constitutional  scheme  of  government.  It  favors  a 
monolithic  government  structure  as  opposed  to  the  pluralistic  society  in  which 
we,  as  a  people,  have  chosen  to  live. 

Other  decisions  by  the  Court  support  the  inference  that  it  adheres  to  the 
view  described  above.  For  example:  In  EPA  v.  Mi}ik,  inspection  of  documents 
disclosing  factual  information  about  the  Cannikan  atomic  test  was  sought  under 
the  Freedom  of  Information  Act.  In  interpreting  the  Act's  exemption  for  na- 
tional security  matters,  the  Court  held  that  classification  of  such  documents 
as  "top  secret"  by  the  Executive  was  conclusive,  and  that  the  lower  courts 
could  not  inquire  whether  nonsensitive  information  miglit  be  separated  from 
sensitive  information  or,  more  important,  whether  a  document  was  improperly 
classified.  It  is  true  that  the  Court  was  interpreting  a  statute,  and  Congress 
can  amend  the  statute  to  undo  the  worst  immediate  effects  of  the  Court's 
decision.  Nevertheless,  the  legislative  history  and  the  statute  itself  support  the 
inference  that  Congress  did  not  intend  any  such  result.  What  emerges  is  a  clear 
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demonstration  of  the  Court's  bias  in  favor  of  Executive  secrecy  and  against 
the  public's  right  to  discover  information  used  in  government,  in  the  fact  of 
•a  Congressional  policy  that,  at  the  least,  supports  a  contrary  inference.  The 
Court  was  invited  to  decide  otherwise,  and  expressly  declined  to  do  so. 

Another  example  of  the  Court's  view  on  information  control  is  its  decision 
in  Gravel  v.  Vnited  States  [408  U.S.  606  (1972)].  The  Court  there  held  that 
the  "speech  or  debate"  clause  of  the  Constitution  [Article  I,  clause  61  did  not 
protect  a  United  States  Senator,  or  his  staff,  from  possible  prosecution  in  ar- 
ranging for  the  unoflBcial  publication  of  classified  documents,  the  "Pentagon 
Papers."  Nor  did  the  clause  protect  him  or  his  aides  from  grand  jury  inquiry  as 
to  the  source  of  the  material.  The  majority  reasoned  that  the  receipt  of  material 
preparatory  to  publication,  and  the  actual  publication  of  the  relevant  informa- 
tion, were  not  "essential"  to  a  "legislative  act" — mechanistically  regarded  as 
limited  to  a  speech  on  the  floor  of  the  Senate  or  to  the  conduct  of  a  hearing. 

That  view  of  the  function  of  a  member  of  Congress  is  dismally  narrow. 
It  is  clear  to  all  of  us,  as  Members  of  Congress,  that  one  of  the  major  services 
we  perform  for  our  constituents  is  providing  them  with  information  about  the 
conduct  of  their  government.  Much  of  that  information  is  provided  in  ways 
other  than  through  official  reports,  such  as  newsletters,  and  is  unavailal^le  to 
them  from  any  other  source.  Moreover,  the  kind  of  inquiry  made  by  members 
in  the  usual  course  of  legislative  business — review  of  the  operation  of  Executive 
agencies — frequently  depends  on  contact  with  sources  within  the  Executive 
whose  identity  must  be  kept  confidential.  The  dissenting  opinion  in  Gravel 
made  that  point  more  forcefully  than  I : 

"Corrunt  and  deceitful  officers  of  government  do  not  often  post  for  public 
examination  the  evidence  of  their  ovra  misdeeds.  That  evidence  must  be  ferreted 
out.  and  often  is,  by  fellow  employees  and  subordinates.  Their  willingness  to 
reveal  that  information  and  spark  Congressional  inquiry  may  well  depend  on 
assurances  from  their  contact  in  Congress  that  their  identity  and  means  of 
ol>taining  the  evidence  wi'l  be  held  in  strictest  confidence.  To  permit  the  grand 
jury  to  frustrate  that  expectation  through  an  inquiry  of  the  Congressman  and 
his  aides  can  only  dampen  the  flow  of  information  to  the  Congress  and  thus 
to  Mie  American  people." 

The  parallel  between  the  immunity  of  Congressmen,  and  their  staff  when  en- 
gaged in  the  function  of  informing  the  American  public,  and  the  ability  of  a 
newsman  to  keep  sources  confidential  when  engaged  in  the  same  activity  is 
so  striking  that  it  cannot  be  ignored.  It  is  true  that  the  Constitutional  problems 
arp  different,  with  two  different  sections  of  the  Constitution  involved,  and  will 
have  to  be  solved  separately.  Yet  the  attitude  of  the  Court  to  the  essential 
policy  problem — control  over  the  flow  of  information  to  the  public — suffers 
from  the  same  defect.  In  both  cases,  the  function  of  informing  others  is  subor- 
dinated to  other  and  more  mechanical  concerns.  The  Court  is  simply  insensitive 
to  the  value  of  information,  and  that  lack  of  sensitivity  poses  a  serious  threat 
to  the  future  interpretation  of  the  First  Amendment. 

My  concern  is  not  just  that  judicial  decisions  may  damage  the  ability  of  our 
traditional  ways  of  disseminating  information  to  provide  the  public  with  the 
knowledge  it  must  have  to  participate  in  government.  That  worry  is  intensified 
by  the  Administration's  clearly  manifested  hostility  to  a  press  which  is  suffi- 
cient! v  strong  and  independent  to  criticize  official  government  actions.  That 
hostility  has  appeared  in  many  ways,  some  petty,  some  far  more  significant. 
The  recent  arrest  of  Les  Whitten  by  FBI  agents"  on  a  Washington  city  street 
is  one  example.  Another,  and  more  central,  instance  is  the  official  expression 
of  hostility  to  network  news  by  Mr.  Whitehead.  Director  of  the  President's 
Officp  of  Telecommunications  Policy,  whose  speech  in  December  threatened  social 
stations  about  the  content  of  news  programs  they  were  broadcasting.  The 
Administration  has  tried  to  off  set  the  negative  impact  of  that  statement  with 
sweet  words,  yet  the  impression  remains  undiminished  that  the  Administration 
wouVi  srlarily  do  awav  with  any  form  of  criticism.  The  Administration's 
proposal  on  broader  licensing  would  have  the  same  effect.  In  a  recent  inter- 
view. Professor  Friendly  put  it  this  way  : 

"I  think  what  has  been  proposed  is  chilling.  The  problem  is  that  three  diff'^rent 
elements  hnve  been  combined  in  a  single  package.  Criticism  from  the  White 
Hou.se — there  is  nothing  wrons:  with  that.  Braudishims:  the  'fairness  doctrine' — 
that  a  station  has  to  allow  opposing  views  on  important  public  questions — is 
all  right,  too.  Threatening  licensing  revocation  is  also  all  right.  But  when  all  three 
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of  these  are  linked  together  in  an  attack  from  the  executive  branch  of  Govern- 
ment, obviously  with  the  President's  knowledge  and  permission,  then  it  does 
not  bode  well." 

It  has  been  reported  that  a  group  of  persons  with  the  blessing  of  the  President 
has  opposed  the  license  renewal  application  of  a  Florida  television  station 
owned  by  Washington  Post  interests.  That  fact  lends  credence  to  the  Adminis- 
tration's intent  to  eliminate  all  forms  of  criticism — or  even  the  capacity  or 
will  to  generate  such  criticism — by  responsible  journalists.  The  important  point 
is  not  that  such  efforts  might  succeed,  but  that  they  demonstrate  an  attitude 
held  by  the  highest  officials  of  our  Government  that  official  pressure  may 
legitimately  be  brought  against  independent  news  reporting,  and,  therefore, 
its  ability  to  provide  us  with  information  on  how  government  really  works. 
In  that  environment,  I  do  not  hesitate  to  reject  the  Administration's  position 
that  the  protection  of  newsmen  who  want  to  keep  sources  confidential  can 
best  left  to  the  Attorney  General  and  his  amorphous  "guidelines." 

Another  more  insidious  instance  of  the  Administration's  ill-concealed  desire 
to  control  the  flow  of  information  to  the  public  is  its  assertion  that  it  has  the 
right  to  control  programming  in  the  Public  Broadcasting  System.  Efforts  by 
the  Administration  to  do  just  that  may  very  well  succeed,  in  the  face  of  a 
clearly  stated  Congressional  intent,  found  in  the  Public  Broadcasting  Act  of 
1967,  to  insulate  the  content  of  public  television  programs  from  political  con- 
trol. The  result  seems  almost  foreordained — the  destruction  of  some  of  the 
best  and  least  political  broadcast  journalism,  which  could  have  given  us  the 
best  kind  of  reporting,  had  it  been  alone  to  develop  excellence  free  of  com- 
mercial pressures. 

All  of  the  factors  discussed  earlier  in  this  statement,  when  considered  together, 
make  the  present  situation  altogether  different  from  any  previous  situation 
in  which  the  freedom  of  the  press  has  been  threatened.  If  the  hostile  enviroment 
found  in  the  officials  actions  of  Government  and  the  unsympathetic  response 
of  the  courts  continues  for  very  long,  irreparable  harm  may  be  done  to  our 
ability  to  inform  ourselves  about  our  government,  and  our  society.  That  risk, 
it  seems  to  me,  is  greater  than  the  risk  that  Congress  in  passing,  legislation, 
may  dilute  First  Amendment  freedoms.  So,  I  have  concluded  that  legislation 
is  needed. 

The  form  of  that  legislation  is  a  more  difficult  matter.  A  privilege  so  total  that 
all  forms  of  information  gathering,  and  all  information,  whether  obtained  inci- 
dentally or  purposefully,  are  insulated  from  any  public  inquiry  seems  to  be  too 
broad.  Yet,  a  conditional  protection  may  be  worse  than  useless  if,  ultimately,  the 
courts  do  turn  out  to  be  as  unreceptive  as  the  Supreme  Court's  decision  in 
Branzhnrg  seems  to  indicate.  The  point  has  forcefully  been  made  that,  should  that 
eventuality  occur,  we  would  be  forced  to  face  the  same  issue  all  over  again. 

In  considering  the  type  of  legislation,  I  have  reviewed  the  variety  of  proposals 
now  pending  before  this  subcommittee.  I  would  support  legislation  providing  an 
unconditional  privilege  for  investigative  proceedings  and  a  conditional  privilege 
for  adjudicative  proceedings,  of  the  kind  proposed  by  Professor  Blasi  of  the  Uni- 
versity of  Michigan  Law  School  in  his  testimony  before  you  and  before  the 
Senate  .Judiciary  Committee.  That  legislation  would  focus  on  confidentiality  as 
the  criterion  by  which  application  of  the  privilege  is  to  be  determined,  and  would 
extend  the  privilege  to  those  journalists  who  are  seriously  engaged  in  thp  business 
of  disseminating  news  to  the  public.  It  is  on  these  issues,  and  on  the  question 
of  appropriate  procedures  governing  the  issuance  of  subpoenas,  that  our  energies 
would  seem  to  be  applied  most  productively.  A  proposal  of  this  type  would  pre- 
clude the  kind  of  grand  jury  inquiries  into  a  reporter's  sources  that  brought  on 
the  Branzhnrg  case  and  the  present  confrontation.  Disclosure  could  be  ordered 
only  by  a  court  in  the  course  of  its  proceedings,  and  then  only  of  information, 
or  sources  of  information,  obtained  under  conditions  in  which  confidentiality  did 
not  play  the  important  role.  Thus,  the  decision  in  the  Watergate  Bugging  case 
by  .Tudge  Richey  on  March  21, 1973,  would  not  be  affected. 

*  It  is  my  belief  that  the  legislation  described  above  woiild  deal  with  the  con- 
frontation between  press  and  law  enforcement  officer  that  now  exists.  It  would 
not  provide  the  all-encompassing  immunity  that  many  oppose.  I  hope  that  an 
accord  can  be  reached  on  that  kind  of  legislation,  so  that  the  Congress  may  get 
on  with  the  business  of  providing  the  protection  which  appears  to  be  so 
necessary. 
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Statement  of  Hox.  Harold  T.  (Bizz)  Johnson,  a  U.S.  Representative  in  Con- 
gress From  the  State  of  California  in  Support  of  the  Free  Flow  of  Infor- 
mation Act,  Febbuaky  26, 1973 

Mr.  Chairman,  It  is  well  known  tbat  the  news  media  depends  for  a  good 
bit  of  its  information  upon  confidential  news  sources.  For  instance,  insiders  daily- 
provide  valuable  information  which  the  public  has  the  right  to  know,  information 
such  as  that  exhibiting  the  wrongdoings  of  public  officials  and  private  citizens. 
Needless  to  say,  if  reporters  cannot  guarantee  their  sources  that  they  will  not 
be  revealed,  there  is  serious  questions  as  to  whether  the  press  of  the  nation  can 
continue  to  perform  the  vital  investigative  role  that  it  does  today.  Indeed,  if 
sources  were  to  be  revealed,  it  would  be  doubtful  that  we  could  ever  learn  whether 
the  laws  we  pass  are  functioning  properly  and  effectively. 

There  can  be  no  doubt  that  protection  is  needed  for  the  anonymity  of  a  news- 
man's source  of  information.  We  must  protect  the  right  of  our  citizens  to  know, 
to  have  a  free  flow  of  information  about  events  in  public  life.  Until  a  few  months 
ago,  many  in  the  news  gathering  profession  thought  that  the  traditional  protec- 
tions, both  those  written  into  laws  such  as  we  have  in  the  State  of  California  and 
those  which  have  been  heeded  for  decades  as  unwritten  laws,  were  adequate  to 
ensure  the  freedom  of  the  press  guaranteed  this  nation  by  the  First  Amendment 
of  the  Constitution.  Howevei",  the  jailing  of  Los  Angeles  Times  reporters  William 
Farr  and  John  Lawrence  and  other  newsmen  in  recent  months  has  challenged 
this  assumption. 

In  common,  these  cases  demonstrate  the  dramatic  urgency  of  the  situation  and 
point  up  the  urgent  need  for  strong  legislative  action  to  prevent  a  further  erosion 
of  the  freedom  of  the  press.  It  is  important  to  realize  that  the  granting  of  such 
legislation  does  not  involve  benefits  for  a  very  few ;  moreso,  it  involves  benefits 
for  all  of  us.  It  does  not  involve  the  granting  of  privileges  to  a  special  few,  but 
the  ensuring  of  the  right  of  the  public  to  know.  A  free  press  in  absolutely  essential 
in  order  to  arm  the  people  with  knowledge  and  therefore  to  combat  the  pretensions 
of  government. 

One  can  trace  historically  the  function  of  a  free  press  in  a  democratic  society. 
The  heart  and  soul  of  our  Constitution  is  the  protection  of  a  free  press.  Such  a 
notion  is  embodied  in  the  First  Amendment,  designed  to  ensure  the  free  flow  of 
information  to  the  general  public,  thus  enabling  the  public  to  lietter  judge  govern- 
mental conduct.  Our  founding  fathers  saw  that  the  best  antitdote  to  despotism 
was  freedom  of  speech  and  press.  James  Madison  implied  that  a  popular  govern- 
ment without  popular  information  could  become  both  a  farce  and  a  tragedy.  The 
same  possiliility  exists  today. 

It  is  essential  to  the  proper  role  of  the  news  media  in  the  American  Society  that 
reporters  in  .securing  news  be  protected  from  revealing  their  confidential  sources. 
I,  therefore,  support  any  legislation  which  would  stipulate  that  a  person  con- 
nected with  or  employed  by  the  news  media  cannot  be  required  by  any  court,  any 
legislature,  or  any  administrative  body  to  disclose  any  information  or  the  source 
of  any  information  procured  for  publication  or  broadcast.  As  you  know,  confiden- 
tial news  sources  are  very  often  the  sole  source  of  information  about  illegal  or 
illegitimate  activities  that  a  newsman  might  have  access  to.  To  force  newsmen 
to  violate  their  word  and  reveal  those  sources  would  be  to  threaten  the  continued 
vitality  of  the  press,  resulting  in  a  general  loss  to  the  pul)lic. 

In  recent  weeks,  I  have  been  in  close  contact  witli  the  California  Newspaper 
Publisher  Association  on  this  matter.  I  would  like  to  take  this  opportunity  to 
present  the  official  position  adopted  by  the  Association  just  a  few  days  ago  in 
a  strongly  worded  statement  calling  for  absolute  protection  of  confidential 
sources : 

"Because  it  is  essential  to  the  proper  role  of  newspapers  in  American  society 
tliat  reporters  be  protected  in  securing  news  from  confidential  sources  and  be- 
cause technically  this  historical  reportorial  role  also  protects  the  pxiblic  in  its 
riglit  to  know,  and  because  without  it,  newsp.ipers  would  be  crippled  in  their  ef- 
forts to  scrutinize  the  operations  of  government  at  all  levels  and  protect  the  Amer- 
ican people  from  those  public  officials  who  become  unscrupulous,  the  California 
Newspaper  Publishers  Association  calls  upon  the  ITnited  States  Congress  and  the 
Californin  Lesrislatuve  to  enact  legislation  which  will  protect  confidential  sources 
and  confidential  information  as  totally  and  absolutely  as  is  constitutionally 
possible." 

I  wholeheartedly  support  and  endorse  this  statement  of  position. 
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The  legislation  that  I  support,  along  with  many  of  my  colleagues,  would 
broaden  the  scope  of  the  above  statement  to  include  all  news  media  reporters 
throughout  the  nation.  The  Free  Flow  of  Information  Act  seeks  substantial  protec- 
tion of  confidential  sources,  limited  only  to  the  extent  that  a  person  seeking  the 
identity  of  the  source  can  prove  that  such  information  is  relevant  to  a  specific 
probable  violation  of  the  law,  that  the  information  sought  cannot  be  obtained 
by  alternative  means,  and  that  there  exists  a  compelling  and  overriding  national 
interest  in  obtaining  the  information.  I  believe  that  such  legislation  deserves 
necessary  Congressional  consideration. 

Those  who  gather,  write  or  edit  information  for  public  digestion  can  perform 
this  function  only  in  a  free  and  unfettered  atmosphere.  Such  persons  must  not  be 
inhibited  b.v  foreign  restraints  such  as  those  imposed  by  the  governmental  process. 
Rather,  they  must  be  encouraged  to  provide  objective  and  unbiased  news  vigor- 
ously so  that  the  public  can  be  fully  informed  and  aware.  To  require  such  persons 
to  disclose  unpublished  infoi'mation  would  be  to  inhibit  the  free  flow  of  informa- 
tion to  the  public. 

Some  states  already  provide  their  newsmen  with  such  an  atmosphere.  For 
vxample,  California  offers  a  newsmen's  shield  law,  for  which  legislation  was  re- 
cently enacred  strengthening  that  law.  Even  this  has  proven  inadequate  in  some 
instances  and  thirty-two  states  offer  no  protection  whatsoever.  Indeed,  there  is 
urgent  need  to  provide  effective  Federal  measures  to  ensure  the  free  flow  of  infor- 
mation. Freedom  of  the  press  serves  to  keep  our  men  and  women  in  public  ofiice 
much  more  honest,  responsive  and  senstive  to  the  needs  of  those  people  they 
represent.  We  cannot,  and  must  not,  allow  our  form  of  government  to  become  a 
farce  and  a  tragedy. 

Statement  of  Hox.  Robert  L.  Leggett,  a  U.S.  Repkesextative  in  Congress 
From  the  State  of  California,  February  26,  1973 

Mr.  Chairman,  members  of  the  subcommittee :  I  want  to  thank  you  for  extend- 
ing me  the  opportunity  to  testify  on  what  is  certainly  one  of  the  most  important 
issues  now  before  the  93d  Congress — the  issue  of  whether  newsmen  should  be 
forced  to  reveal  confidential  sources  of  information  to  government  authorities. 

This  issue  is  raging  at  the  present  time  and  it  is  going  to  continue  to  rage  until 
the  Congress  puts  a  stop  to  the  now  widespread  practice  of  chasing  reporters  into 
the  courtroom  to  provide  information  that  tlie  government  is  unwilling  to  gather 
on  its  own.  I  am  deeply  concerned  that  the  series  of  court  decisions,  from  Earl 
Caldwell  to  William  Farr,  may  have  already  caused  irreparable  harm  to  the 
future  of  investigative  reporting  in  this  Country. 

The  Supreme  Court  decided  in  the  Earl  Caldwell  case  that  the  First  Amend- 
mejit  did  not  necessarily  protect  the  confidentiality  of  newsmen's  sources.  With  all 
due  respect  to  that  high  body,  I  have  serious  doubt  whether  we  will  continue  to 
have  a  First  Amendment  to  worry  about  in  this  Country  if  the  judicial  harass- 
ment of  newsmen  is  allowed  to  continue. 

The  press  serves  many  functions,  but  its  chief  role  is  one  of  watchdog  over  our 
governmental  institutions  and  the  men  that  run  them.  But  the  press  corps  is  not 
a  bunch  of  miracle  workers.  Their  ability  to  do  their  job  properly  is  solely  con- 
tingent upon  their  ability  to  gather  information  as  to  just  what  happens  behind 
the  closed  doors  of  the  government  and  private  industry. 

Fortunately  or  unfortunately,  a  reporter  is  no  better  than  his  source  of  infor- 
mation. No  source,  no  information.  The  recent  court  decisions  have  only  served  to 
jeopardize  the  continued  availability  of  those  confidential  sources. 

What  government  employee,  cognizant  of  corruption,  will  release  that  informa- 
tion to  a  reporter,  and  endanger  his  position,  if  he  cannot  be  guaranteed  confi- 
dentiality? Similarly,  what  ci'iminal  with  information  about  a  crime  syndicate 
will  release  that  information  to  a  reporter  if  he  has  any  question  of  the  reporter's 
ability  to  guarantee  confidentiality? 

The  answer  is  clear.  Moreover,  what  joiirnalist,  when  faced  with  the  choice  of 
betraying  a  confidence  or  going  to  jail  wouldn't  jut  avoid  pursuing  the  dangerous 
stories  and  the  dangerous  contacts  in  the  first  place?  The  press,  without  a  shield 
law.  is  clearly  going  to  rely  more  and  more  on  official  "handouts"  for  the  bulk 
of  their  information.  Gentlemen,  I  think  that  my  press  releases  are  as  insightful 
as  those  of  any  other  Congressman,  but  I  would  hesitate  to  pretend  that  they 
could  ever  take  the  place  of  a  vigorous,  free,  and  sometimes  bothersome  press. 
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As  a  lawyer,  I  am  well  aware  that  there  are  legitimate  interests  to  be  served 
by  having  newsmen  testify  as  other  citizens.  It  is  certainly  desirable  to  have  all 
the  evidence  before  a  court  when  a  man's  freedom  is  in  jeopardy,  or  when  society 
attempts  to  identify  and  punish  an  offender.  The  newsmen's  privilege,  as  any 
shield  law,  by  definition  impedes  the  pursuit  of  truth  in  a  court  of  law.  The  ques- 
tion is,  in  light  of  the  benefits  that  accrue  from  the  free  flow  of  information, 
whether  the  impediment  is  worth  it.  I  am  more  than  convinced  that  it  is. 

There  are  endless  examples  of  how  confidential  news  stories  have  provided 
invaluable  information  not  only  to  the  general  public,  but  to  high  government 
oflScials  as  well.  The  best  example  of  this  is  the  Indochina  War.  For  years  the 
Congress  of  the  United  States  was  asked  to  appropriate  billions  of  dollars  to  a 
war  effort  of  which  they  were  told  little  or  nothing  about  military  sources. 
In  1964  we  all  dutifully  voted  for  the  Gulf  of  Tonkin  resolution,  and  in  the  eyes 
of  the  administration  committed  ourselves  to  a  massive  involvement  in  Indochina, 
when  the  ofiicial  information  available  on  the  so-called  "attacks"  in  the  South 
China  Sea  was  downright  misleading,  if  not  deceitful.  It  has  been  a  standing 
joke  in  Washington  for  years  that  you  can  find  out  more  about  Vietnam  from 
reading  the  New  York  Times  and  the  Washington  Post  than  you  can  if  you  rely 
on  the  briefings  by  the  Joint  Chiefs  of  Staff.  The  joke  is  unfortunately  all  too  true. 

It  was  interesting  to  note  in  David  Halberstam's  new  work  on  Vietnam  that 
apparently  as  President  Kennedy  grew  wary  of  the  war,  he  relied  more  and  more 
on  the  press  for  an  accurate  appraisal  of  the  success  of  our  operations.  We  know 
now  that  those  early  stories  about  the  bankruptcy  of  the  Diem  regime,  and  the 
failure  of  our  strategic  hamlet  and  aerial  bombing  programs  were  all  too  true. 
I  wonder  if  those  stories  would  have  ever  surfaced  if  the  reporters  involved  could 
not  have  guaranteed  confidentiality  of  their  sources?  I  do  know  that  John  Hohen- 
berg.  Secretary  of  the  Pulitzer  Prize  Advisory  Board,  has  testified  that  every 
Pulitzer  Prize  won  for  coverage  of  the  Vietnam  War  depended  on  confidential 
sources. 

Gentlemen,  if  the  President  of  the  United  States  had  difficulty  gaining  accurate 
information  on  the  war,  imagine  how  difficult  it  is  for  me,  as  a  Member  of  the 
Armed  Services  Committee,  to  keep  tabs  on  the  Department  of  Defense.  My  job 
is  to  watchdog  the  Pentagon.  I  have  no  doubt  that  I  would  be  severely  hampered 
in  that  pursuit  without  the  aid  of  an  energetic  Washington  press  corps  that  has 
the  ability  to  guarantee  confidentiality  to  important  sources  with  valuable 
information. 

I  have  followed  the  activities  of  this  subcommittee  with  a  good  deal  of  interest, 
and  I  am  well  aware  that  the  question  of  the  necessity  of  the  privilege  is  not 
nearly  as  thorny  as  the  issue  as  to  just  how  broad  that  privilege  should  be. 
Should  it  be  absolute  or  qualified? 

It  is  argued  that  only  an  absolute  privilege  can  protect  the  press,  since  a  quali- 
fied bill,  no  matter  how  slight,  w^ill  invite  liberal  judicial  interpretations  of  the 
intent  of  Congress.  Proponents  of  a  qualified  privilege  cite  the  overriding  need  to 
have  a  reporter's  testimony  in  instances  of  national  security,  or  cases  involving 
a  capital  offense.  The  arguments  on  both  sides  are  noteworthy. 

Very  often.  Acts  of  Congress  are  intex'preted  so  broadly  by  the  courts  and  the 
Executive  Branch  that  their  final  form  bears  little  resemblance  to  the  bill  passed 
by  Congress.  In  some  cases  the  intent  of  Congress  has  been  completely  nullified. 
The  Freedom  of  Information  Act  is  one  of  the  better  examples  of  a  contravention 
of  Congressional  intent. 

Signing  that  Act,  President  Johnson  declared  that  it  struck  a  proper  balance 
between  government  secrecy  and  the  public's  right  to  know.  But  after  a  year 
long  study  of  the  implementation  of  the  law,  which  provides  that  any  citizen 
may  see  a  government  document  in  the  files,  but  list  nine  specific  exceptions,  the 
House  Government  Operations  Committee  found  last  year  that  the  efficient  oper- 
ation of  the  law  "has  been  hindered  by  five  years  of  foot  dragging  by  the 
bureaucracy." 

_  There  is  a  real  danger  that  a  qualified  newsmen's  privilege  bill  would  be  ruled 
similarly  moot  by  Executive  or  Judicial  action  unless  this  Committee  reports  a 
bill  that  is  impervious  to  loose  interpretation.  I  am  not  convinced,  as  some  spokes- 
men have  argued,  that  this  is  an  impossible  task. 

T  have  co-sponsored  Mr.  Waldie's  absolute  privilege  bill  and  I  would  like  to 
see  it  passed.  But  I'm  no  dreamer.  The  votes  just  don't  exist  to  pass  such  a  bill, 
with  or  without  a  Presidential  veto.  For  this  reason  I  have  co-sponsored  two 
other  qualified  privilege  bills.   We  must  get  an  effective  piece  of  legislation 
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through  the  Congress,  a  herculean  task  these  days ;  if  it  takes  a  qualified 
privilege  bill — then  sobeit.  The  public's  right  to  know  hangs  in  the  balance. 

Congressman  Whalen's  bill  seems  to  be  a  good  guide  as  to  the  direction  that 
\Ye  should  go  in  this  matter.  In  his  bill,  there  is  one  specific,  narrow  exception 
to  the  privilege.  If  a  reporter  is  a  defendant  in  a  libel  suit  and  his  defense  is 
based  on  the  reliability  of  his  source,  he  cannot  invoke  the  protection  of  the  act 
and  refuse  to  name  his  source,  thereby  precluding  the  court  from  examining  the 
merits  of  his  defense  claim.  In  other  words,  this  exception  insures  that  the  act 
will  not  emasculate  existing  libel  laws. 

The  bill  also  provides  a  means  of  divesting  the  privilege  in  unusual  cases. 
A  party  seeking  divestiture  must  apply  for  an  order  from  the  U.S.  District  Court, 
and  the  application  may  be  granted  only  if  all  of  the  following  three  conditions 
are  satisfied :  first,  there  is  probable  cause  to  believe  that  the  person  from  whom 
the  information  is  sought  has  information  clearly  relevant  to  a  specific  violation 
of  the  law;  second,  the  information  cannot  be  obtained  by  alternative  means; 
and  third,  there  is  a  compelling  and  overriding  national  interest  in  the 
information. 

I  don't  propose  this  bill  as  the  ultimate  answer,  but  I  do  feel  that  something 
along  these  lines  could  be  both  effective  in  shielding  members  of  the  press  from 
judicial  harassment,  and  also  palatable  to  a  majority  of  the  Congress. 


Statement  of  Hon.  Claude  Pepper,  a  U.S.  Representative  in  Congress  From 
THE   State   of  Florida,   February  26,   1973 

Mr.  Chairman,  it  is  a  pleasure  to  have  this  opportunity  to  give  my  views  on 
pending  newsman's  privilege  legislation  to  this  distinguished  subcommittee. 

I  am  sure  that  we  all  agree  that  "newsman's  privilege"  is  something  of  a  mis- 
nomer, since  what  we  really  are  talking  about  is  the  privilege  of  the  American 
people  to  have  an  unimpeded  flow  of  information. 

This  is  my  deep  concern.  It  has  always  been  my  opinion  that  a  free  press  is 
the  cornerstone  of  our  democracy.  We  have  been  impressed  with  this  maxim 
since  the  inception  of  the  Republic.  James  Madison  summed  it  up  when  he  wrote : 

"A  popular  government,  without  popular  information,  or  the  means  of  acquiring 
it,  is  but  a  prologue  to  a  farce  or  a  tragedy  ;  or  perhaps  both.  Knowledge  will 
forever  govern  ignorance ;  and  a  people  who  mean  to  be  their  own  governors, 
mu«t  arm  themselves  with  the  power  which  knowledge  gives." 

The  first  Congress,  under  Madison's  leadership,  gave  this  right  to  knowledge 
the  highest  priority  along  with  the  right  to  speak  out  in  the  first  of  those  amend- 
ments that  constitute  our  Bill  of  Rights.  Thus  the  newsman's  privilege  contro- 
versy concerns  much  more  than  privilege.  We  are  dealing  with  a  basic  right  of 
the  American  people. 

There  is  no  common  law  in  either  the  United  States  or  Great  Britain  which 
allows  a  newsman  to  keep  his  sources  confidential,  and  the  interpretation  the 
courts  have  given  to  existing  statutes  has  resulted  in  the  jaikng  of  a  number  of 
news  reporters.  Recent  Supreme  Court  decisions  also  reflect  the  opinion  that 
newsmen  have  no  general  First  Amendment  right  to  refuse  to  disclose  informa- 
tion. This  may  be  a  reflection  of  the  present  Administration's  open  antagonism 
of  the  press,  since  the  President's  appointments  to  the  Court  have  provided  the 
deciding  votes  in  cases  such  as  Branzburg  v.  Hayes.  But  the  result  of  such  de- 
cisions is  to  make  clear  the  lack  of  safeguards  for  newsmen  who  dig  up  em- 
barrassing information  and  to  create  the  strong  possibility  that  reporters  may 
cease  to  provide  the  American  public  with  information  obtained  by  a  promise  of 
secrecy. 

Present  laws  are  not  adequate  to  protect  the  media  from  intimidation,  and 
the  climate  for  growing  intimidation  of  the  media  is  clearly  evident.  I  am  confi- 
dent that  many  stories  already  are  not  being  printed  because  newsmen  feel  they 
are  being  used  as  arms  of  the  law.  They  justly  resent  the  bureaucratic  penchant 
for  secrecy  with  regard  to  government  documents,  when  that  same  government 
can  turn  around  and  demand  that  a  reporter  disclose  his  confidential  sources 
and  give  up  his  unpublished  notes,  pictures,  and  film. 

Thp  International  Press  Institute  of  Geneva  has  declared  that  the  Nixon  Ad- 
ministration is  "attempting  to  chip  away  at  press  freedom  through  the  courts 
and  by  the  threat  of  court  action."  This  is  the  first  time  that  I  can  recall  that 
the  United  States  has  lieen  cited  by  this  highly  reputable  international  authority 
as  an  arpa  where  the  freedom  of  the  press  is  under  oflScial  attack. 
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When  such  sentiments  are  expressed  by  highly  respected  sources  in  other 
nations,  it  is  time  to  ask  ourselves  exactly  what  we,  the  elected  representatives 
of  the  world's  freest  people,  must  do  to  safeguard  the  concept  of  press  freedom 
and  the  people's  right  to  know. 

I,  for  one,  believe  that  we  must  have  laws  which  recognize  the  rights  of  news 
reporters  and  other  responsible  persons  in  the  news  media  to  protect  their  sources 
of  information.  I  believe  this  protection  should  be  as  absolute  as  possible. 

I  have  introduced  in  this  Congress  H.R.  2101,  the  Newsman's  Privilege  Act 
of  1973,  which  is  identical  to  rhe  bill  I  co-sponsored  with  Mr.  Whalen  in  the  92nd 
Congress.  I  have  also  submitted  a  concurrent  resolution  to  express  the  sense  of 
the  Congress  that  the  First  Amendment  to  the  Constitution  applies  to  radio  and 
television  broadcasting  as  well  as  to  the  print  media.  I  am  sure  the  First  Amend- 
ment protections  do  apply,  but  I  think  it  would  be  useful  to  have  formal  con- 
gressional acknowledgement  of  this  constitutional  principle. 

My  newsman's  privilege  legislation,  as  I  have  said,  is  identical  with  the  bill 
I  co-sponsored  in  the  previous  Congress.  It  includes  a  number  of  exceptions  and 
limitations  which  have  been  modified  in  the  legislation  Mr.  Whalen  is  sponsor- 
ing in  the  current  Congress.  I  have  retained  the  original  exceptions,  not  because 
I  am  wedded  to  them,  but  because  I  feel  this  committee  is  best  fitted  to  deter- 
mine, on  the  basis  of  these  hearings,  what  exceptions,  if  any,  are  required  in  the 
recognition  of  a  newsman's  privilege  with  respect  to  his  sources. 

It  is  my  hope  that  you  can  find  that  the  public  interest  will  permit  us  to  experi- 
ment, at  least,  with  an  absolute  privilege  for  newsmen's  sources.  It  seems  to  me 
that  we  would  be  best  served  by  making  the  privilege  as  absolute  as  possible  in 
the  first  substantitive  legislation  to  be  enacted  on  this  subject.  Then,  if  we  find 
it  to  be  necessary,  we  can  add  exception  or  limitations  or  they  may  be  dic- 
tated by  experience. 

The  gathering  and  reporting  of  the  news  is  a  public  trust.  It  has  served  the 
American  Republic  well  for  almost  two  centuries.  I  would  hope  that  we  could 
extend  our  trust  in  the  integrity  of  the  media  under  the  full  protection  of  the 
law. 

With  a  free  press  in  America  we  can  be  sure  that  there  will  be  a  Congress^ 
here  to  deal  with  abuses.  Without  a  free  press  we  cannot  be  sure  that  they  will 
be  either  a  Congress  or  a  free  people  for  it  to  govern  thx-ough  another  century. 


Statement  op  Hon.  Jerry  L.  Pettis  a  U.S.  Representative  in  Congress  from 
THE  State  of  California,  on  the  Free  Flow  of  Information  Act 

Mr.  Chairman,  thank  you  for  this  opportunity  to  present  my  views  before  this 
body  on  legislation  which  would,  in  my  opinion,  assure  the  anonymity  of  confi- 
dential news  sources  and  the  public's  access  to  information. 

The  Free  Flow  of  Information  Act  is  far  more  than  a  "shield"'  to  protect 
reporters.  The  legislation  would  offer  protection  against  any  infringement  upon 
the  rights  of  news  people  to  protect  their  sources.  But,  more  inportantly,  the 
bill  assures  the  free  flow  of  information  to  the  public  through  a  medium  without 
the  threat  of  undue  restraint  from  government. 

I  realize  that  many  in  the  news  media  are  favoring  a  law  that  would  pro- 
vide absolute  privilege ;  however,  I  see  now  way  to  fault  Congressman  Whalen's 
Free  Flow  of  Information  Act.  I  am  convinced  of  the  viability  of  his  bill.  Its 
main  impetus  is  upon  the  protection  of  the  .iournalist  against  any  requii-ement  to 
disclose  information  he  receives  before  the  Congress,  any  federal  court  and  any 
grand  jury  or  administrative  entity. 

It  is  my  firm  belief  that  unless  reporters  are  able  to  guarantee  anonymity  for 
their  confidential  news  sources,  the  free  flow  of  information  is  endangered  and 
communication  with  .Toe  Doakes — the  public — is  served. 

As  alluded  to  at  the  beginning  of  these  remarks,  the  bill  in  no  way  would  be 
a  protection  for  lawbreakers.  As  spelled  out  in  Section  2  of  the  bill,  the  Act  does 
not  apply  to  the  sources  of  defamatory  information  in  any  case  where  the  de- 
fendant in  a  civil  action  for  defamation  asserts  a  defense  based  on  information 
gathered  by  the  news  media. 

To  those  who  may  argue  that  there  is  no  need  for  legislation  because  we've 
gotten  by  without  it  thus  far,  I  can  say  only  this :  To  gag  the  press  is  to  blind- 
fold the  eyes  and  plug  the  ears  of  the  public.  When  the  media  is  being  threatened 
with  jail,  •when  confidential  news  sources  cannot  be  assured  that  their  responses 
to  a  journalist  will  remain  confidential  and  when  government  threatens  the 
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Constitutional  guarantee  of  a  free  press,  legislation  is  not  only  needed,  it  is 
mandatory. 

The  editor  of  the  Los  Angeles  Times  in  my  district  in  California  said  last 
month  that  news  sources  "already  are  dwindling"  because  of  court  attempts  to 
compel  newsmen  to  disclose  coutideutial  material  in  cases  such  as  the  one  which 
forced  his  Washington  bureau  manager  John  Lawrence  behind  bars. 

It  should  not  be  the  intent  of  goveriuuent  to  hinder  the  right  to  and  the  need 
for  an  informed  constituency.  I  believe  the  Free  Flow  of  Information  Act  pre- 
serves that  right  and  satisfies  that  need  without  duress  upon  the  news  gathers. 

AYe  must  not  be  a  party  to  anything  that  resembles  "thought  control"  which 
is  a  byprdouct  of  government  by  fear  and  intimidation.  Historically,  it  has  been 
the  voice  of  the  people  which  has  kept  guard  on  the  conscience  of  the  press  just 
as  the  press  has  served  as  the  watchdog  of  govrenment  for  the  benefit  of  those 
citizens  vrho  depend  upon  that  free  press. 

Before  the  attorneys  get  writer's  cramp  from  doling  out  subpoenas  as  a  result  of 
the  Supreme  Court's  decision,  action  is  necessary. 

Under  the  Free  Flow  of  Information  Act,  it  will  not  be  a  simple  matter  to 
circumvent  libel  laws  which  currently  exist.  Under  the  Act,  it  will  be  necessary 
for  a  party  seeking  information  fi-om  a  reporter  to  apply  to  the  U.  S.  District 
Court  and  be  able  to  show  not  only  that  there  is  probable  cause  to  believe  that  a 
journalist  has  information  related  to  a  probable  violation  of  the  law,  but  also 
that  the  information  cannot  be  obtained  by  any  other  means  and  that  there 
is  a  "compelling  and  overriding"  national  interest  in  the  information. 

Discuss  "newsmen's  privilege"  with  most  people  in  the  ziews  business  and  you 
will  hear  time  and  time  again  that  "we  represent  the  public  and  not  the  re- 
porters." I  believe  tliat  most  responsible  newspapers  and  broadcasting  stations 
tire  staffed  by  responsible  journalists  whose  own  code  establishes  them  as  the 
eyes  and  ears  of  the  public. 

In  conclusion,  I  can  only  say  that  the  Free  Flow  of  Infoi-niation  Act  does  what 
I  consider  the  best  job  of  insulating  against  any  "chilling  effect"  that  would 
come  from  news  obstruction.  I  urge  its  passage. 


Statement  of  Hon.  Teno  Roncalio,  a  U.S.  Repkesentative  in  Congress  FROii 
THE  State  of  Wyoming,  on  Newsmen's  Privilege 

Mr.  Chairman.  I  strongly  support  H.R.  2187.  Not  a  day  passes  that  I  don't 
receive  a  constituent  plea  to  curb  the  growing  influence  of  the  Federal  government 
into  private  and  State  matters,  or  to  interpret  some  obscure  Federal  ruling.  And 
I  would  be  willing  to  bet  the  same  is  true  for  each  of  my  colleagues.  Our  govern- 
ment grows  more  complicated,  confusing  and  pervasive  while  the  public's  capa- 
bility of  conducting  its  own  affairs  grows  increasingly  difficult. 

The  foresight  which  fashioned  our  Constitution  guaranteed  protection  of  the 
right  of  self-government  against  even  the  expanding  bureacracy  with  which  we 
struggle  today.  The  right  of  Americans  to  govern  themselves  was  insured  by  the 
First  Amendment  freedoms,  which  include  a  special  role  for  the  press — the 
responsibiltiy  of  "telling  it  like  it  is." 

Only  through  the  news  media  does  the  public  receive  rapid  information  about 
the  W(»rkings  of  its  city  councils,  school  boards,  and  courts.  And  only  an  informed 
public  is  capable  of  maintaining  a  system  of  self-government  under  the  tremen- 
dous pressures  of  critical  issues  and  complicated  agencies  we  in  this  Chamber 
well  recognize.  We  must  realize  that  one  of  the  most  precious  of  a  citizen's 
fundamental  rights  is  a  free  flow  of  competing,  timely  information.  As  Justice 
George  Sutherland  reminded  us  in  1936,  "A  free  press  stands  as  one  of  the  great 
interpreters  between  the  government  and  the  people.  To  allow  it  to  be  fettered  is 
to  fetter  ourselves." 

Yet  now  we  witness  circumstances  which  threaten  continuation  of  investigative 
reporting.  The  increasingly  more  popular  use  of  subpoenas  forcing  newsmen  to 
reveal  confidential  sources  of  information  or  to  produce  impublished  material 
is  rapidly  narrowing  the  range  of  news.  As  recently  recognized  by  U.S.  District 
Judge  Charles  R.  Richey  in  denial  of  a  motion  to  require  reporters  and  executives 
of  the  Washington  Post  and  three  other  publications  to  testify  and  submit 
documents  in  civil  suits  growing  out  of  the  Watergate  bugging  conspiracy, 
".  .  .  this  record  contains  numerous  and  persuasive  afiidavits  of  prominent 
figures  in  .  .  .  the  field  of  journalism  which  assert  unequivocably  that  the 
enforcement  of  these  subpoenas  would  lead  to  the  disclosure  and  subsequent 
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depletion  of  confidential  news  sources  without  which  investigative  reporting 
would  be  severely,  if  not  totally,  hampered." 

V/ithout  some  protection  for  seeking  out  the  news,  the  press  will  soon  have 
nothing  about  which  to  testify.  They  will  merely  be  printing  what  any  organi- 
zation or  individual  with  any  power  gives  them  to  print — whether  it's  the  truth 
or  not. 

There  are  now  people  who  risk  their  jobs,  and  sometimes  even  their  lives  and 
the  lives  of  those  dearest  to  them  to  reveal  such  stories  as  the  Pulitzer  Prize 
winning  Los  Angeles  Times  articles  exposing  corrupt  city  and  county  government 
practices.  These  people  would  no  longer  come  forward  if  there  were  the  slightest 
possibility  a  court  of  law  could  force  revelation  of  a  newsman's  source  of 
information  ;  and  we  can't  blame  them. 

Yet  keep  in  mind  who  loses  in  this  case — it  is  the  public,  not  the  news  media, 
who  suffers  when  the  flow  of  information  is  restricted.  Consider  the  warning  of 
Justice  William  Douglas  in  his  dissenting  opinion  on  the  Caldwell  case,  "A 
reporter  is  no  better  than  his  source  of  information.  Unless  he  has  a  privilege  to 
withhold  the  identity  of  his  source,  he  will  be  the  victim  of  government  intrigue 
and  aggression.  If  he  can  be  summoned  to  testify  in  secret  before  a  grand  jury, 
his  sources  will  dry  up  and  .  .  .  the  effort  to  enlighten  the  public  will  be  ended." 

In  order  to  re-emphasize  the  intent  of  insuring  the  public's  right  to  self- 
government  through  the  free  flow  of  information,  we  must  pass  a  law  which  is  as 
absolute  as  we  can  make  it.  Any  exception  or  loophole  will  be  open  to  free 
interpretation  by  the  courts  and  will  leave  us  where  we  are  today — with  little 
protection  and  threat  of  decreasing  investigative  reporting. 

We  need  a  law  that  applies  in  State  as  well  as  Federal  proceedings.  For  if  one 
story  is  not  reported  in  one  community  which  would  lead  to  the  correction  of 
corruption,  we  all  suffer  and  an  injustice  has  been  done. 

How  can  anyone  worry  about  possible  abuse  of  the  newsmen's  privilege?  The 
press  does  not  judge  but  only  offers  differing  views.  The  people  are  free  to  accept 
or  reject  any  ideas  presented,  and  are  better  able  to  do  so  when  a  multitude  of 
views  are  available.  James  Madison,  in  his  vital  role  at  the  Constitutional  conven- 
tion, observed,  "some  degree  of  abuse  is  inseparable  from  the  proper  use  of 
everything,  and  in  no  instance  is  this  more  true  than  in  that  of  the  press.  It  has 
accordingly  been  decided  by  the  practice  of  the  States,  that  it  is  better  to  leave  a 
few  of  its  noxious  branches  to  their  luxuriant  growth  than  by  pruning  them 
away,  to  injure  the  vigour  of  those  yielding  the  proper  fruits." 

Complete  immunity  does  not  create  a  favorite  class  of  newsmen  or  remove 
them  from  any  obligations  of  citizenship.  Instead,  the  purpose  of  this  legislation 
is  to  protect  the  function  of  the  press  as  a  conduit  of  information  to  the  public. 

We  must  interpret  the  First  Amendment  in  accordance  with  the  spirit  in  which 
it  was  first  adopted.  The  current  trend  of  oppression  is  too  clear  to  ignore.  I  ask 
that  we  not  delay  in  passing  a  law  which  guarantees  public  acce.ss  to  information 
and  the  continuation  of  the  system  of  government  we  hold  so  dear. 


Statement  of  Hon.  Robert  H.  Steele,  a  U.S.  Representative  in  Congress  from 
THE  State  of  Connecticut,  on  Newsmen's  Privilege  Bills 

Mr.  Steele.  Mr.  Chairman  and  members  of  the  committee,  as  one  who  believes 
in  the  need  for  an  ai-solutely  free  press  and  as  a  sponsor — along  with  Rep.  Chuck 
Whalen — of  one  of  the  strongest  press  shield  bills,  I  appreciate  the  opportunity  to 
present  this  testimony. 

You  have  already  heard  the  testimony  of  experts  such  as  New  York  Times 
reporter  Earl  Caldwell.  He  has  told  you  of  the  grave  damage  to  our  free  press 
caused  by  the  Supreme  Court's  decision  that  newsmen  may  be  compelled  to  answer 
the  sul>poenas  of  grand  juries  and  to  reveal  their  confidential  sources  of  informa- 
tion. That  decision  has,  in  Mr.  Caldwell's  words,  "had  a  decidedly  chilling  effect 
(m  (the  newsmen's)  ability  to  conduct  (themselves)  as  free  men  working  in  a 
free  society  for  a  free  press."  Those  words  are  a  strong  plea  for  a  press  shield. 
But  Mr.  Caldwell's  most  eloquent  testimony  was  presented  when,  in  support  of 
his  belief  in  a  principle,  he  chose  to  suffer  45  days  in  prison  rather  than  reveal 
the  identity  of  his  confidential  news  sources.  That  is  an  expertise  few  can  claim 
to  i)ossess — an  expertise  that  truly  says  something  about  the  importance  of  free- 
dom of  the  press. 

There  are  experts  of  opposite  persuasion  who  argue  that  the  position  of 
Mr.  Caldwell  and  other  members  of  the  news  media — because  they  have  much  at 
stake— is  a  selfish  one.  They  say  it  does  not  necessarily  reflect  the  best  interests 
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of  our  society  as  a  whole.  In  the  lS30s,  however,  Alexis  de  Tocqueville  wrote  that 
'•the  more  I  cousider  the  independence  of  the  press  in  its  principal  conse»quences, 
the  more  I  am  convinced  that  in  the  modern  world  it  is  the  chief,  and,  so  to  speak, 
the  constitutive  element  of  liberty." 

If  the  representatives  of  the  press  are  speaking  selfishly,  then  let  me  speak 
selfishly  as  both  a  private  citizen  and  as  a  member  of  Congress.  As  a  private  citi- 
zen, I  do  not  want  my  children  to  grow  up  in  an  atmosphere  where  their  right  to 
know,  through  the  medium  of  the  press,  is  in  any  way  hindered  by  restrictions 
placed  on  that  press.  I  do  not  want  to  entertain  even  the  possibility  of  the  kind  of 
press  censorship  in  this  country  that  typifies  the  press  of  the  Iron  Curtain  coun- 
tries. And  one  form  of  censorship  is  attained  by  intimidation  of  the  news  media. 

If  we  make  a  press  shield  the  exception  instead  of  the  rule,  then  the  burden  of 
proof  falls  on  the  reporter.  This  contradicts  the  basic  theory  of  our  form  of 
justice — that  it  is  not  up  to  the  defendant  to  prove  his  innocence,  but  it  is  up  to 
the  prosecution  to  prove  his  guilt.  If  a  reporter  has  to  pay  for  lawyers  and  engage 
in  extensive  litigation  every  time  a  subpoena  is  served  him — that  constitutes  a 
form  of  intimidation  and  of  censorship  available  at  the  whim  of  any  oflicial. 

Some  have  claimed  that  the  threat  of  the  subpoena  does  not  really  mean  that 
news  sources  will  dry  up.  The  media  argues  to  the  contrary — that  the  mere  threat 
has  already  had  a  disastrous  effect.  Confidential  sources  no  longer  wish  to  speak 
out  for  fear  of  sending  some  reporter  to  jail  or  for  fear  that  they  themselves  will 
be  exposed  and  punished  in  some  way  or  other  for  their  statement.  This  is  not 
conjecture. 

Just  this  last  week,  in  an  encounter  with  Mr.  Bernard  Gavzer — formerly  of 
Associated  Press  and  now  with  NBC — I  learned  that,  because  of  the  subpoena 
threat,  he  is  no  longer  able  to  do  the  kind  of  investigative  stories  he  once  did. 
Already,  other  reporters  are  becoming  hesitant  about  asking  important  questions. 
Already,  some  stories  are  being  dropped  by  editors.  Already,  notes  and  tapes  that 
could  be  important  for  future  research  are  being  destroyed.  If  one  single  impor- 
tant story  is  suppressed  because  of  the  threat  of  subpoena,  then  our  society  is 
made  poorer ;  and  one  lost  story  becomes  too  much. 

It  has  been  argued  that  the  imprisonment  of  a  few  newsmen,  who  refuse  to 
reveal  their  confidential  sources,  does  not  represent  a  general  onslaught  against 
the  press.  To  the  contrary,  if  we  believe  that  a  free  press  is  essential  to  America, 
then  the  threat  to  newsmen  of  imprisonment  is  an  onslaught  against  our  society. 
One  imprisoned  newsman  is  too  many. 

Historically,  that  threat  has  been  used  by  governments  not  to  protect  the  pub- 
lic, but  to  intimidate  the  press.  In  our  country  that  intimidation  over  the  issue  of 
confidentiality  extends  back  to  Colonial  times.  In  1722,  James  Franklin,  owner 
of  the  i^eiv  England  Courant,  refused  to  reveal  the  author  of  a  news  article  that 
suggested  the  authorities  were  being  rather  slow  in  suppressing  piracy  off  the 
Massachusetts  coast.  He  was  sentenced  to  a  month  in  jail  by  the  Royal  Council. 
The  Council  then  questioned  his  half-brother  and  indentured  apprentice — 15-year- 
old  Ben  Franklin,  who  also  refused  to  divulge  the  information.  Ben  Franklin  was 
not  punished  by  the  Council  because,  as  he  later  wrote,  they  considered  him  "per- 
haps as  an  apprentice  who  was  bound  to  keep  his  master's  secrets."  This  confi- 
dentiality has  always  been  essential  to  maintain  the  vital  dissidence  necessary  to 
a  healthy  democratic  society. 

Who  fears  the  loss  of  confidentiality?  They  are  those  who  fear  legal  or  admin- 
istrative punishment ;  those  who  fear  public  castigation ;  those  who  fear  losing 
their  jobs  ;  those  who  fear  being  murdered  by  the  underworld — merely  for  speak- 
ing out,  merely  for  doing  their  jobs  as  citizens.  Take  away  confidentiality  and  you 
destroy  information  fi'om  sources  w^ho  have  something  powerful  to  reveal,  but 
who  may  not  be  powerful  enough  themselves  to  have  their  names  connected  with 
it.  Take  away  confidentiality  and  you  destroy  dissidence. 

Take  away  confidentiality  and  you  make  the  newsman  into  an  arm  of  the  police 
force  without  a  badge.  Confidentiality  of  sources  does  not  inhibit  law  enforce- 
ment. Instead,  it  aids  the  law  through  in-depth  reporting  and  obtaining  vital  in- 
formation the  police  may  not  have  been  able  to  uncover.  What  might  happen  to  a 
reporter,  covering  a  riot,  if  the  crowd  comes  to  think  of  him  as  an  arm  of  the 
police?  Why  should  he  then  risk  physical  attack  by  going  out  to  report  the  riot? 
What  then  happens  to  our  press? 

Some  authorities  maintain  that  the  public's  right  to  know  includes  informa- 
tion that  might  be  gathered  by  courts,  grand  juries  or  legislative  bodies  from 
newsmen  or  their  unpublished  material  under  subpoena.  In  presuming  that  con- 
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fidential  sources  of  the  information  will  continue  to  speak  out,  that  attitude  is  an 
erroneous  one.  In  the  future,  such  information  will  not  only  be  unaTailable  to 
the  courts  but  also  to  the  newsmen  and  therefore  to  the  public.  Such  an  effort  to 
gather  information  can  only  succeed  in  destroying  the  information.  Therefore, 
the  newsman's  silence  about  his  sources  is  maintained  in  order  to  prevent  a 
greater  and  more  harmful  silence  from  occurring. 

Now  let  me  speak  as  a  member  of  Congress.  I  believe  that  anything  we  do  to 
interfere  with  the  press  would  be  a  direct  obstacle  in  the  path  of  good  govern- 
ment. We've  come  to  a  point  in  our  history  where  the  news  media  have  become  an 
integral  part  in  the  critical  analysis  of  our  government's  performance.  A  great 
part  of  what  appears  in  the  press  is  disseminated  by  the  government.  A  news- 
man's ability  to  interpret  and  evaluate  that  news  for  the  public  is  considerably 
lessened,  unless  the  press  also  has  access  to  confidential  information.  If  the  press 
ever  reaches  the  state  where  it  can  only  report  the  contents  of  speeches  and 
oflScial  handouts,  that  pres.'!  will  not  be  worth  reading  or  listening  to. 

Without  the  press  shield,  the  reporter  could  become  merely  an  arm  of  the 
government.  That  opinion  was  forcibly  stated  by  Justice  Stewart  in  his  dissent  to 
the  Supreme  Court's  decision.  He  wrote,  "The  Court's  crabbed  view  of  the  First 
Amendment  reflects  a  disturbing  insensitivity  to  the  critical  role  of  an  independ- 
ent press  in  our  society.  .  .  .  The  Court  thus  invites  state  and  federal  authori- 
ties to  undermine  the  historic  independence  of  the  press  by  attempting  to  annex 
the  journalistic  profession  as  an  investigative  arm  of  government."  I  believe  that 
if  such  a  situation  were  allowed  to  develop,  hard  news  could  be  replaced  by  mere 
propaganda. 

To  prevent  that  situation  from  happening,  it  is  essential  that  we  protect  the 
newsmen  with  a  shield.  If  the  government  wishes  to  use  the  news  media  through 
confidential  leaks  in  order  to  disseminate  information  to  the  public,  the  govern- 
ment must  also  recognize  the  public's  right  to  learn  equally  important  informa- 
tion from  other  than  oflScial  confidential  sources.  This  is  particularly  true  now 
when — more  than  at  any  other  point  in  our  history — the  government  is  so  ob- 
sessed with  secrecy.  Arthur  Schlesinger  has  said  that  the  "secrecy  system  has 
become  much  less  a  means  by  which  Government  protects  national  security  than 
a  means  by  which  Government  safeguards  its  reputation,  dissembles  its  purposes, 
buries  its  mistakes,  manipulates  its  citizens,  maximizes  its  power  and  corrupts 
itself." 

It  should  be  apparent  to  us  that  absolute  freedom  of  the  press  is  one  way  to 
prevent  such  a  penchant  for  secrecy  from  ever  becoming  dangerous  to  the  state. 
The  greater  the  secrecy,  the  higher  is  the  risk  taken  by  someone  who  feels  it  is 
imperative  to  disseminate  the  truth.  As  that  risk  grows  greater,  the  importance 
of  protecting  confidential  sources  also  increases. 

Through  a  press  shield  we  not  only  protect  the  newsman  and  his  source,  but 
also  the  people,  the  government  and  the  Republic.  After  all,  the  government  is 
greater  than  the  sum  of  the  individuals  working  in  it.  Except  at  times  in  the 
area  of  national  defense,  the  government  cannot  be  damaged  by  truth.  And  truth 
can  only  be  maintained  by  the  greatest  possible  freedom  of  the  press  to  criticize 
the  government  and  those  who  work  for  it. 

But  what  kind  of  press  shield  should  we  have?  In  testifying  before  the  commit- 
tee, Vincent  A.  Blasi — a  University  of  Michigan  law  professor — suggested  a  shield 
that  would  be  limited  to  "professional  disseminators"  of  news.  He  defined  profes- 
sional as  applying  to  those  newsmen  who  spend  at  least  20  hours  a  week  compil- 
ing information  "for  eventual  dissemination  to  the  general  public  by  means  of 
mass  reproduction  facilities." 

However,  when  the  framers  of  the  Constitution  guaranteed  freedom  of  the 
press,  they  made  no  mention  of  professionals.  The  freedom  to  print  is  every- 
body's freedom.  Is  the  free-lance  journalist  who  may  work  less  than  20  hours  a 
week  not  a  professional,  although  his  efforts  at  newsgathering  and  his  publica- 
tion of  the  news  may  be  equally  as  valuable  as  the  fully  employed  journalist? 
Certainly  this  definition  might  eliminate  the  underground  press.  And  the  under- 
ground press  can  be  as  valuable  as  the  more  established  media.  It  has  had  an 
important  place  in  our  history. 

One  of  the  greatest  members  of  the  underground  press  and  an  important  con- 
tributor to  American  democracy  was  the  rabblerousing  pamphleteer,  Thomas 
Paine.  His  pen  was  a  thorn  in  the  side  of  George  the  Third. 

And  what  of  mass  reproduction  facilities?  When  does  the  equipment  become 
more  important  than  the  information?  Never,  I  hope,  in  this  country.  Our  duty 
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is  to  protect  every  newsman,  no  matter  how  much  he  works  at  his  trade  or  how 
small  his  outlet.  Only  then  are  we  protecting  the  public. 

Therefore,  as  a  citizen  and  a  member  of  Congress,  I  believe  that  early  passage 
of  a  press  shield  bill  is  essential.  It  is  equally  essential  that  that  shield  be  as 
absolute  as  possible.  It  should  make  the  newsman's  privilege  the  rule  instead 
of  the  exception  in  keeping  confidential  his  sources.  It  should  protect  information 
gathered  in  his  work  that  is  not  necessarily  published  or  broadcast.  It  should 
apply  equally  to  all  newsmen,  no  matter  what  their  working  hours  or  their  media 
fa-v^-ilities. 

It  should  prevent  any  U.S.  government  body  or  Federal  court  or  Federal  grand 
jury  from  using  its  power  to  harass  the  press  by  issuing  subpoenas.  The  only 
exception  should  be  in  libel  cases,  so  that  a  reporter  could  not  asseit  a  defense 
based  on  the  reliability  of  his  source  while  simultaneously  refusing  to  name  the 
source.  And  the  shield  should  only  be  divested  when  it  can  be  proved  that  there 
is  a  compelling  and  overriding  national  interest  in  information  which  cannot 
be  obtained  by  alternative  means. 

Only  with  the  guarantees  inherent  in  such  a  shield  can  the  press  perform  its 
function  properly  and  the  public  be  assui'ed  of  a  free  flow  of  information  neces- 
sary to  maintain  a  free  society. 

Thomas  Jefferson  said  that  if  he  had  to  choose  between  government  without 
a  free  press  and  a  free  press  without  a  government,  he  would  prefer  the  free 
press.  I  don't  think  we  have  to  make  that  choice,  as  long  as  we  protect  the  news- 
man with  a  strong  press  shield. 

Thank  you. 

Statement  of  Hon.  Jerome  R.  Waldie,  A  U.S.  Repeesentative  in  Congkess 
Froa£  the  State  of  California,  on  H.R.  2187  and  Related  Legislation  In- 
volving THE  Free  Flow  of  Information  and  Confidentiality  of  News 
Sources 

Mr.  Chairman  and  Members  of  the  Subcommittee,  I  appreciate  the  opportunity 
to  testify  today  in  behalf  of  legislation  designed  to  guarantee  to  the  public 
an  absolute  and  unqualified  right  to  continue  to  receive  that  portion  of  news 
and  information  procured  for  its  general  benefit  through  the  use  of  pledges  of 
confidentiality  to  sources  of  information  and  to  safeguard  those  general  news- 
gathering  processes  which  provide  for  the  free  flow  of  information  to  the  public. 

It  is  against  that  test,  I  submit,  that  all  proposed  legislation  ought  to  be 
weighed.  Those  proposals  which  would  give  the  public  less  than  a  full  guarantee 
of  continuing  to  receive  such  information  ought  to  be  found  deficient. 

I  say  "continue  to  receive"  because  though,  in  the  eyes  of  the  Supreme  Court, 
a  privilege  of  exemption  before  federal  grand  juries  for  the  purpose  of  protect- 
ing and  honoring  the  confidential  nature  of  news  sources  and  newsgathering 
activities  has  not  been  held  to  exist  as  a  corollary  of  the  First  Amendment,  it 
is  only  recently  that  we  have  oflacially,  and  with  any  regularity  of  earnestness, 
adopted  public  and  legal  practices  in  anticipation  or  implementation  of  the 
interpretation  of  the  First  Amendment. 

Prior  to  this,  both  in  widespread  public  belief  and  in  official  conduct,  we  acted 
on  the  assumption  that,  in  fact,  the  ability  to  guarantee  the  confidentiality 
of  news  sources  was  so  integral  and  vital  a  part  of  the  functions  of  the  press 
in  informing  society  that  it  held  a  de  facto  status  as  a  corollary  to  the  general 
and  established  right  of  society  to  freedom  of  the  press,  and  it  was  not  an  area 
invaded  often  by  grand  juries,  public  prosecutors  and  other  officials. 

The  public  as  a  matter  of  course,  therefore,  has  been  able  until  recently  to 
depend  on  access  to  information  so  obtained.  As  a  basic  and  regular  part  of 
their  professional  function,  newsmen  have  been  able  to  provide  such  information 
by  being  able  to  make,  and  to  honor,  commitments  of  confidentiality  to  sources 
of  public  information. 

Given  the  general  recognition  of  the  importance  to  the  public  of  this  function, 
it  was  not  an  aspect  of  the  public's  right  to  know  that  was  subject  to  assault 
in  practice.  District  Attorneys  did  not,  as  a  matter  of  course,  demand  that  con- 
fidential sources  be  revealed.  Grand  juries  did  not  subpoena  newsmen  in  droves 
to  demand  that  pledges  of  confidentiality  be  broken.  Judges  did  not  routinely 
jail  newsmen  for  the  act  of  honoring  these  professional  pledges  of  protection 
given  to  sources.  Providers  of  information  to  the  public  in  confidence  had  no 
reason  to  believe  those  pledges  would  not  be  honored. 
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The  effect  of  the  Supreme  Court  decision  in  the  Branzhurg  and  Caldtvell  cases 
and  the  chain  of  events  related  to  this  issue  has  thus  been  to  invite  under 
that  interpretation  of  the  First  Amendment,  a  wave  of  ofBcial  assaults  by 
prosecutors,  grand  juries,  judges  and  others,  against  this  aspect  of  the  public's 
right  to  know.  This  recent  development  runs  counter  to  the  established  practice 
in  our  society  by  which  information  of  this  kind  has  been  guaranteed  to  it  in 
the  past,  on  which  it  is  crucially  dependent,  and  by  which  it  has  unarguably 
benefitted  as  a  free  society.  The  measure  of  that  benefit  perhaps  may  never 
be  fully  defined  unless,  frighteningly,  that  right  of  the  public  as  it  has  existed 
in  practice  is  one  day  eliminated  and  irretrievably  lost,  as  it  very  nearly  is 
under  Branzhurg  and  by  the  current  spree  of  jailings  of  newsmen  which  our 
society  is  now  undergoing  while  Congress  considers  possible  remedies. 

The  question  before  Congress,  it  ought  to  be  clear,  is  thus  not  whether  we 
ought  legislatively  to  introduce  a  protection  in  this  instance  of  the  aspect  of 
confidentiality  which  has  not  heretofore  appeared,  thereby  marking  some  new 
expansion  in  the  role  of  the  free  press,  possibly  unbalancing  the  historic  juxta- 
position of  freedom  of  the  press  on  one  hand  and  the  "right  to  every  man's 
testimony"  by  society  on  the  other. 

Rather,  the  question  is  whether  we  ought  to  preserve  the  sanctity  of  con- 
fidential news  relationships  and  newsgathering  activities  which,  ofl5cially  and 
unoflScially,  have  been  respected  in  fact  even  by  most  law  enforcement  officials 
and  agencies  and  courts  in  the  past.  I  think  it  is  fair  to  say  that  while  attempts 
to  compel  newsmen  in  the  fashion  now  contemplated  by  Branzhurg  have  oc- 
casionally and  sporadically  cropped  up  from  time  to  time,  these  occurrences  have 
usually  been  short-lived  and  frequently  officials,  having  strayed  into  this  area, 
have  later  retreated.  Most  offi.cials  and  agencies  did  not  think  it  wise  to  stray 
into  this  area  and  have  not,  until  recently. 

Nor,  it  is  fundamental  to  note,  has  Congress  enacted  legislation  to  the  present 
moment  to  compel  newsmen  to  disclose  confidential  sources  in  any  circumstance, 
to  the  best  of  our  knowledge. 

As  the  United  States  Court  of  Appeals  for  the  Second  Circuit  noted  last 
December  7th  in  deciding  Baker  v.  F.  &  F  Investment  (Docket  No.  72-1413), 
federal  law  on  this  question  is  at  best  ambiguous  : 

Although  it  is  safe  to  conclude,  particularly  after  the  Supreme  Court's  de 
cision  in  Branzhurg  .  .  .  that  federal  law  does  not  recognize  an  absolute  or 
conditional  journalist's  testimonial  "privilege",  neither  does  federal  law  require 
disclosure  of  confidential  sources  in  each  and  every  case,  hoth  civil  and  criminal, 
in  which  the  issue  is  raised. 

To  the  extent  the  Congress  established  areas  of  qualification  to  a  testimonial 
privilege,  therefore,  to  that  extent  it  would  be  introducing  into  law  and  with 
all  the  force  of  statute  a  requirement  of  disclosure  which  has  never  been  clearly 
imposed  by  statute  before  in  our  history.  It  would  be  difficult  to  interpret  such 
a  step  as  representing  anything  other  than  a  diminution  of  press  freedom. 

The  value  and  importance  of  confidential  newsgathering  relationship  remains 
recognized,  despite  Branzhurg,  with  wide  unanimity  as  a  vital  component  of 
the  public's  right  to  know.  That  recognition  cuts  across  partisan  lines.  Cer- 
tainly the  actual  impact  on  newsgathering  of  any  failure  by  Congress  to  enact 
less  than  a  full  protection  is  widely  recognized  as  portending  an  absolute 
impairment  of  one  vital  source  of  public  knowledge. 

Were  the  Congress  to  enact  a  less  than  absolute  protection,  and  enact  a 
merely  qualified  protection  instead,  the  effect  would  mark  a  clear  curtailment 
of  the  public's  right  to  know  as  it  has  evolved  in  practice — the  more  qualifica- 
tions added  causing  a  correspondingly  greater  curtailment. 

It  is  dangerous  business — dangerous  to  free  society.  For  how  can  Congress, 
in  writing  qualifications,  know  the  extent  of  their  accumulated  weight  in  prac- 
tice, or  know  when  we  will  have  passed  the  'Fail  Safe'  point  for  liberty  of  the 
press  and  for  a  free  society  itself? 

At  the  extreme,  by  failing  to  act  at  all,  thus  allowing  the  Branzhurg  and 
Caldwell  decisions  to  stand,  we  allow  the  virtual  elimination  of  that  existing 
newsgathering  practice,  which  is  perhaps  the  most  crucial  of  all  in  terms  of 
the  democratic  function  of  a  free  press  and  the  public's  need  to  know — that 
portion  of  newsgathering  not  dependent  on,  nor  controlled  nor  influenced  by, 
nor  susceptible  to,  government  itself. 

Enactment  of  a  merely  qualified  privilege  on  one  hand,  or  failure  to  act  at  all 
on  the  other  hand,  would  be  inconsistent,  I  submit,  with  absolute  need  to  pre- 
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serve  a  free  flow  of  information  to  be  public,  and  with  the  spirit — if  not  the 
recent  5-to-4  interpretation  by  the  Court — of  the  First  Amendment. 

In  laying  out  what  I  believe  to  be  a  demanding  and  compelling  case  in  behalf 
of  the  enactment  of  absolute  and  unqualified  legislation,  there  are  a  number  of 
points  which  perhaps  ought  to  be  made  by  way  of  preface  in  order  that  the 
general  question  and  problem  may  be  viewed  in  the  broader  social  context  as 
well  as  in  the  legal  and  constitutional  framework. 

QUESTION    OF   CONSCIENCE 

The  first — and  what  may  quite  possibly  prove  to  be  the  most  important — con- 
sideration that  ought  not  to  escape  us  should  be  the  sober  realization  that  we 
really  cannot,  in  reality  and  actual  practice,  compel  newsmen  to  reveal  the 
sources  of  their  information. 

It  is  within  the  power  of  the  Congress  to  prescribe  punishment,  including  the 
punishment  of  imprisonment,  for  their  failure  to  do  so. 

But  so  long  as  newsmen  are  willing  to  go  to  jail  as  an  act  of  conscience,  there 
is  no  law  we  may  pass  or  fail  to  pass  which  can  force  them  to  reveal  confiden- 
tial sources. 

This  is  true  even  where  exceptions  to  the  testimonial  privilege  might  be  created. 
It  might  be  thought  desirable  to  make  an  exception  for  any  number  of  plausible 
objectives,  whether  in  the  area  of  national  security,  civil  suits,  murder  cases,  or 
any  number  of  other  areas.  But  no  exception  could  guarantee  in  actuality  that 
newsmen  could  be  successfully  compelled  to  reveal  that  which  they  felt  bound 
deeply  by  conscience  to  protect. 

Our  protection  in  such  areas  where  we  might  entertain  tlie  thought  of  creat- 
ing exceptions  must  still  rest  where  it  has  rested  in  the  past — with  the  voluntary 
willingness  of  newsmen  to  reveal  a  source  if  he  finds  the  overriding  public  need 
to  do  so,  whether  to  spare  another  human  life  or  for  some  other  reason,  clearly 
outweighs  the  requirement  to  maintain  confidentiality. 

We  would  still  be  dependent  upon  that  willingness  whatever  kind  of  law  we 
passed  if  he  newsman  conscientiously  felt  in  a  given  instance  that  the  public 
need  was  clearly  not  overriding  nor  that  it  superseded  his  pledge  of  confiden- 
tiality to  a  source. 

We  may  well  send  them  to  jail.  In  the  less  enlightened  past  of  the  earlier  years 
of  this  century,  we  did  so  for  other  groups  whose  members,  out  of  conscience, 
could  not  perform  certain  acts  thought  at  that  time  to  be  properly  required  on  a 
universal  basis,  which  failure  of  performance  was  thought  to  provide  sufficient 
and  ample  grounds  for  imprisonment.  Seventh  Day  Adventists,  observing  a  Sat- 
urday Sabbath,  were  consigned  to  prison  road  gangs  for  the  illegal  act  of  break- 
ing the  Sunday  Sabbath  of  non-Adventists.  We  filled  the  jails  with  Quakers  un- 
alterably opposed  by  reason  of  conscience  and  religious  training  to  service  in 
the  armed  forces,  along  with  other  legitimate  conscientious  objectors  opposed  to 
War,  until  gradually  we  began  to  understand  the  importance  to  Society  as  a 
whole  of  the  function  of  the  individual  conscience  in  this  free  land. 

We  may  now  send  newsmen  to  jail — but  we  cannot  compel  newsmen  to  reveal 
that  which  their  eon.science  forbids  them  to  reveal. 

The  code  of  ethics  for  newsmen,  if  not  protected  in  English  common  law  nor 
by  the  Court  in  Branzhurg,  has  nevertheless  been  observed  by  newsmen  for  cen- 
turies, and  in  modern  times  has  for  the  most  part  been  universally  respected. 
That  article  of  conscience  has  perhaps  deeper  roots  in  our  own  country  than  any- 
where else  where  freedom  of  the  press  itself  is  more  fundamentally  rooted,  and 
in  a  rare  way  is  integrated  vitally  with  the  tone  and  meaning  of  all  else  we  hold 
dear  in  our  free  society. 

Indeed,  the  very  question  comes  to  the  attention  of  the  Congress  at  this  time 
not  as  the  result  of  some  abstract  consideration  of  the  issue  or  as  a  merely 
academic  legislative  exercise  in  the  wake  of  the  Branz'burg  decision,  but  because 
newsmen  have,  in  fact,  been  going  to  jail  rather  than  violate  their  cannon  of 
ethics  by  disclosing  confidential  sources  and  information. 

A  large  and  si,gnificant  enough  portion  of  newsmen  will  be  unable  to  honor 
any  legislative  commandment  to  violate  the  ethics  of  their  profession,  just  as 
they  are  proving  unable  in  good  conscience  to  honor  the  judicial  commandments 
to  do  so. 

It  is  the  view,  indeed,  of  several  of  my  liberal  colleagues,  and  of  at  least  one 
powerful,  liberal  publishing  enterprise  in  the  country,  that  the  only  effective 
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immediate  recourse  is  for  newsmen  in  large  droves  to  go  to  jail.  This  influential 
publishing  enteriirise,  and  perhaps  some  others  in  the  media,  prefer  that  Congress 
not  act,  fearing  that  the  inevitable  legislative  compromises  which  are  the  dis- 
tinctive feature  of  our  process  can  produce  nothing  less  than  a  weak  bill,  full  of 
qualifications  and  loopholes,  that  would  render  it  worse  than  no  legislation  at  all. 

I  think  that  view  is  wrong. 

I  think  it  is  wrong,  first  of  all,  because  I  think  it  underestimates  the  concern 
of  Members  with  the  possible  impairment  of  the  public's  right  to  know.  Prac- 
tically speaking,  it  underestimates  the  responsiveness  of  Members  in  general.  It 
is  perhaps  a  poor  example,  but  it  ought  to  provide  some  confidence  to  recall  the 
size  of  the  vote  in  each  body  for  enactment  of  legislation  granting  certain  news- 
papers immunity  from  the  antitrust  laws  under  the  Failing  Newspapers  Act.  I 
cannot  believe  that  we  in  the  Congress  will  do  less  by  way  of  protecting  the 
public's  right  to  information,  by  a  similar  overwhelming  margin,  than  we  did 
for  protecting  the  publisher's  right  to  enter  into  certain  otherwise  illegal  com- 
mercial venturevs.  which  indeed  had,  as  one  aspect  of  our  motive,  the  preservation 
of  a  variety  of  information  available  to  the  public. 

Finally,  I  think  the  public  now  understands  the  issue  posed  as  a  result  of  the 
willingness  of  newsmen  to  go  to  jail  rather  than  violate  their  professional  con- 
science, if  one  places  faith  in  the  findings  of  the  Gallup  Poll  last  December  which 
showed  that  57  per  cent  of  the  national  sample  believed  a  reporter  ought  not  to 
be  required  to  reveal  to  a  court  his  confideudential  sources  of  information.  Of 
college  graduates,  6S  per  cent  believed  it.  I  confess  I  was  one  of  those  in  the 
period  leading  up  to  the  recent  presidential  election  who  had  no  faith  in  the  find- 
ings of  Dr.  Gallup.  In  the  wake  of  that  election,  I  find  I  am  able  to  give  a  great 
deal  of  credence  to  the  December  poll  on  the  right  of  newsmen  to  protect  con- 
fidential sources. 

One  needs  only  to  review  the  scope  and  variety  of  cases  involving  newsmen  now 
under  subpoena  by  various  courts,  grand  juries,  and  other  bodies  to  appreciate 
the  futility  of  enacting  a  qualified  1)111  that  would  not  continue  to  result  in  sig- 
nificant numbers  of  newsmen  finding  it  necessary  to  go  to  jail  rather  than 
violate  their  ethics  by  providing  information  in  those  areas  where  we  might 
establish  qualifications. 

Predictably,  as  I  will  .seek  to  demonstrate  in  a  later  portion  of  this  statement, 
those  qualifications  will  be  further  stretched  by  time  and  practice  and  judicial 
interpretation,  if  not  by  the  Congress  itself  initially,  until  the  number  of  news- 
men so  compelled  and  so  imprisoned  will  increase,  and  until,  ultimately,  after 
much  bitterness  and  social  strife,  and  much  impairment  to  the  public,  the  con- 
troversy and  the  problem  will  be  back  with  us  and  we  will  again  find  ourselves 
where  we  are  today,  namely,  faced  with  the  necessity  of  enacting  absolute  and 
unqualified  legislation. 

For  in  making  a  qualification  of  any  kind.  Congress  will  have  placed  a  lessened 
value  on  that  which  we  desire  to  protect.  And  the  courts  will  search  out  their 
own  parallels  to  our  qualifications  once  we  establish  in  law  that  exceptions  and 
qualifications  are  meritorious  in  one  instance,  or  two  instances,  or  three,  even 
though  we  were  seeking  overall  by  the  total  legislation  to  protect  so  fundamental 
a  value  as  the  right  of  the  public  to  obtain  information  fi-om  a  free  press. 

If  one  hopes  to  minimize  the  occurence  of  newsmen  going  to  jail  through  pro- 
viding a  qualified  bill  as  opposed  to  no  bill  at  all.  I  submit  it  is  a  forlorn  hope.  For 
such  qualifications  to  achieve  their  intended  purposes  relating  to  law  enforce- 
ment or  some  other  function,  they  must  of  necessity  have  sufficient  effect  and  be 
sufficiently  broad  and  varied  so  as  to  almost  invariably  invite  prosecution  and 
imi)risonment  of  the  same  type  we  witness  now. 

Moreover,  one  plausible  exemption  begets  others,  and  both  practically  and 
philosophically,  it  is  difficult  to  find  a  rationale  which  would  summon  one  or 
two  exceptions  of  narrow  or  little  effect  but  exclude  others  of  equal  merit  which 
would  have  so  great  an  eft'ect  as  to  destroy  the  meaning  of  the  protection.  If  we 
are  to  include  only  exceptions  in  a  qualified  bill  which  would  be  so  minor  as 
to  preserve  the  privilege  without  defeating  its  puniose,  why  include  such  in- 
effectual exceptions?  If  we  are  to  include  major  exceptions,  why  have  a  bill? 

The  list  of  plausible  exceptions  becomes  too  long.  If  we  are  to  except  where  a 
newsman  has  information  about  a  murder,  why  not  for  information  about  heroin 
pushers?  If  an  exceivtion  is  to  be  made  for  civil  suits,  why  not  for  eases  where  a 
reporter  has  information  relating  to  "national  security"?  Or  information  relating 
to  any  other  vital  function  of  society?  And  once  we  have  excepted  from  the  bill 
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those  areas  where  society  or  government  or  the  cours  or  legislatures  plausibly 
might  have  reasonable  interest  in  obtaining  confidential  newsgathering  informa- 
tion, there  is  no  longer  any  area  vital  to  the  public's  right  to  know  where  a 
reporter  can  function  in  a  free  and  unfettered  atmosphere,  and  there  is  no  longer 
a  function  even  worth  trying  to  protect  by  legislation  of  this  kind. 

Each  pei-son  who  brings  thought  to  bear  on  tliis  legislation  can  offer  his  own 
plausible  exception  to  the  protection.  Each  exception  has  surface  merit.  The 
rationale  which  would  justify  one  equally  justilies  a  dozen  others.  But  we  lose 
sight  of  that  which  we  have  set  out  to  preserve  and  protect — ^which  is  the  free 
flow  of  information  to  the  public.  If  that  is  worth  protecting  and  as  critical  and 
fundamental  as  we  believe  it  to  be  in  a  free  society,  we  must  resist  those  excep- 
tions which,  though  plausible  when  weighed  in  a  vacuum,  have  not  seemed  re- 
quired in  our  past  experience  in  all  the  years  when  we  assumed  a  de  facto  protec- 
tion 01  confidentiality  existed  already,  and  which  would  weight  the  bill  without 
necessarily  accomplishing  the  puri>ose  of  the  exceptions,  and  which,  in  any  event, 
I  do  not  believe  an  understanding  of  I'eality  and  sense  of  balance  would  lead  us 
to  believe  are  really  required. 

However  carefully  drawn  or  intentionally  limited,  such  a  qualified  bill  will 
in  fact  increase  the  number  of  such  imprisonments.  For  just  as  an  army  of  zeal- 
ous prosecutors,  grand  juries,  judges,  and  other  officials  poured  forth  from  the 
oi>en  floodgates  of  Branzhurg,  suddenly  aware  of  their  powers  in  relation  to  the 
press,  so,  too,  qualified  legislation  would  represent  a  legislative  invitation  to  vig- 
orously proceed  without  reservation  against  those  newsmen  falling  within  the 
necessarily  broad  categories  of  qualification.  The  number  of  cases  would  multiply. 
The  number  of  newsmen  imprisoned  would  increase. 

SOCIAL  IMPLICATIONS 

But  perhaps  the  greater  casualty  to  the  public  at  large  would  be  the  continuing 
warfare  and  strife  over  this  issue  involving  the  news  profession  and  those  on  whom 
they  report  as  public  officials,  creating  in  the  country  at  large  the  api)earance, 
aura  and  climate  of  a  war  of  repression  against  the  media  ;  if  not  in  law  or  by  law, 
at  least  in  chilling  belief.  The  strife  and  agonized  confusion  would  continue  until 
this  question  of  confidentiality  would  again  have  to  be  put  back  into  the  perspec- 
tive in  which  it  originally  existed,  back  in  the  time  when  we  proceeded  as  a 
Society  to  act  as  if  such  an  exemption  and  right  already  did  exist  in  practice. 

The  confrontation  will  plague  us  bitterly  under  a  qualified  privilege  no  less 
than  in  the  absence  of  any  legislation  at  all ;  it  will  plague  our  Society  as  bitterly 
as  it  will  affect  those  newsmen  actually  sent  behind  the  prison  walls  ;  and  it  will 
plague  us  in  the  Congress.  More  importantly,  that  confrontation  would  itself  im- 
pair and  restrict  the  right  of  the  public  to  information  until  resolved,  and  shake 
our  public  faith  and  confidence  in  our  own  liberties  in  ways  which  we,  as  a  society, 
and  particularly  right  now,  can  well  do  without  after  these  last  10  years  of  na- 
tional discord,  dissension  and  strife.  Thus,  permitting  the  emergence  of  a  class  of 
media  martyrs,  as  the  large  publishing  enterprise  earlier  referred  to  suggests  as 
the  only  acceptable  remedy,  allowing  newsmen  to  go  to  jail  in  droves,  has  scarcely 
more  merit  for  society  than  for  the  newsman,  and  certainly  not  as  a  gesture  of 
anticipation  that  we  in  the  Congress  will  prove  unwilling  to  find  a  more  secure 
and  meaningful  remedy. 

As  the  ultimate  recourse  of  a  free  press  attempting  to  serve  a  free  society,  it 
may  have  great  merit.  And  I  sadly  have  no  doubt  it  will  come  to  pass  if  the  Con- 
gress either  fails  to  act  or  enacts  only  a  statute  that  is  qualified  and  not  absolute. 
For  whatever  the  qualifications  written,  the  problem  of  conscience  for  the  news- 
man remains.  Little,  still,  is  to  be  gained  at  this  point  from  the  standpoint  of  the 
news  profession  itself  by  using  the  last  resort  of  a  free  press  as  its  first  resort. 
What  is  it  that  cannot  be  attempted  legislatively  now  that  martyrdom  will  achieve 
later?  And  where  would  such  a  campaign  of  arousing  public  concern  lead  but  back 
to  the  Congress  where  the  issue  is  already  presented?  And  is  either  the  Congress 
or  the  media  really  ready  yet  to  consign  the  distinguished  former  Majority  Leader 
of  the  United  States  Senate,  the  Hon.  William  F.  Knowland,  now  publisher  of 
the  Oakland  Tribune,  to  prison  for  refusal  to  identify  sources  of  information 
should  he  be  compelled  to  do  so,  and  as  he  has  indicated  he  wou'd  not  do? 

I.  at  least,  am  not  prepared  to  conclude  that  Congress  is  not  yet  ready  to  fulfill 
its  responsibilities  to  the  public  by  preserving  its  right  to  the  free  flow  of  in- 
formation. Should  I  misjudge  the  Congress  in  this  respect,  and  should  a  qualified 
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bill  emerge  as  the  only  legislative  possibility,  the  media  still  has  the  option  of 
collectively  requesting  a  presidential  veto.  Should  the  bill  still  be  enacted,  it  re- 
tains the  final  option  of  doing  what  it  wishes  to  do  now — allow  its  reporters  to  go 
to  jail  in  droves,  something,  clearly,  they  are  individually  prepared  to  do  in  any 
case — hoping  that  as  a  consequence  the  public  might  better  understand  the  issue 
and  bring  its  weight  to  bear  in  behalf  of  its  own  right  of  access  to  information. 

THE  DIVIDED  COURT 

There  is  a  corollary  view  to  the  scenario  envisaged  by  those  who  believe  no 
bill  at  all  and  widespread  jailing  of  newsmen  might  be  preferable  to  enactment  of 
a  qualified  statute.  It  is  that  he  Court  is  so  closely  divided  on  the  issue,  by  a  5-to-4 
vote,  that  the  arousal  of  passions  over  a  threat  to  press  liberty  which  might 
result  from  widespread  imprisonment  of  newsmen  might  change  the  climate  in 
which  the  Court  might  then  have  occasion  to  reconsider  its  opinion.  Justice 
Powell  is  thought  of  as  the  s-wdng  justice  in  this  long-range  hope.  It  is  imagined 
that  the  result  of  a  reconsideration  of  the  issue  might  be  different. 

This  is  a  view  I  think  those  who  entertain  it  would  do  well  not  to  entertain, 
and  which  a  careful  reading  of  the  dissenting  as  well  as  the  majority  opinions  in 
Branzhurg  ought  to  quickly  dispel.  The  dissenting  opinion  written  by  Justice 
Stewart  and  joined  in  by  Justice  Brennan  and  Marshall  offers  no  more  hope  of 
an  early  construction  of  the  First  Amendment  to  permit  an  absolute  exemption 
for  the  purpose  of  preserving  confidentiality  of  news  sources  than  does  the  ma- 
jority opinion  written  by  Justice  White. 

The  divisionin  the  Court,  broadly  stated,  is  between  those  in  the  majority  who 
believe  not  even  a  qualified  privilege  exists  in  the  instant  cases  by  virtue  of  the 
First  Amendment,  and  those  in  the  minority  who  believe  a  qualified — but  not  an 
absolute — exemption  should  be  recognized,  with  Justice  Douglas  alone  arguing  for 
the  existence  of  an  absolute  privilege  as  being  required  by  the  First  Amendment. 

In  terms  of  affording  an  absolute  privilege,  the  division  on  the  Court  is  in 
actuality,  therefore,  eight  to  one — not  five  to  four. 

Moreover,  the  type  of  qualified  privilege  urged  by  Justice  Stewart,  Brennan 
and  Marshall,  as  spelled  out  in  the  dissenting  opinion,  provides  no  grounds  for 
encouragement  to  those  who  hope  for  an  early  or  even  eventual  shift  in  opinion 
on  the  Court  and  prefer  to  await  such  an  eventuality  rather  than  trust  the  will 
of  Congress  in  this  matter. 

For  the  qualifications  those  in  the  dissent  on  the  Court  would  impose  would 
require  the  government  to  show  "there  is  probable  cause  to  believe  that  the 
newsman  has  information  which  is  clearly  relevant  to  a  specific  probable  viola- 
tion of  law,"  that  it  "demonstrate  that  the  information  sougth  cannot  be  obtained 
by  alternative  means  less  destructive  of  First  Amendment  rights."  and  that  it 
"demonstrate  a  compelling  and  overriding  interest  in  the  information." 

These  were  the  very  tests  applied  by  the  Court  of  Appeals  for  the  Ninth 
Circuit  in  Caldwell  and  overturned  in  the  majority  opinion  of  the  Siipreme  Court. 
They  are  the  same  tests  applied  in  some  of  the  qualified  legislation  i)ending  in 
Congress  to  which  the  media  rightfully  exhibits  gross  apprehension.  Even  in  the 
Supreme  Court  dissent,  the  caveat  is  added:  "This  is  not  to  say  that  a  grand 
jury  could  not  issue  a  subpoena  until  such  a  showing  were  made  .  .  ." 

Thus,  for  the  news  profession,  even  the  minority's  test,  it  adopted  by  the 
majority  of  the  Court  and  implemented,  offers  no  comfort.  For  in  any  serious 
inquiry  by  a  grand  jury,  public  prosecutor  or  other  agency  which  is  not  merely 
frivolous  or  designed  to  harass,  the  elements  required  by  the  test  might  reason- 
ably be  found  to  be  virtually  always  present  and  therefore  applicable  to  tlie 
cases  involving  newsmen  which  are  the  cause  of  our  consideration  of  legislation 
in  the  first  place,  and  which  cases  have  already  sorely  demonstrated  the  crying 
need  for  action  to  preserve  the  free  flow  of  information  to  the  public. 

The  criteria  of  the  qualifications  that  even  those  in  the  minority  on  the  Court 
would  impose  are  in  reality  so  broad  as  to  be  almost  self-fulfilling.  Assuming  a 
newsman,  relying  on  a  confidential  source,  writes  a  story  bringing  to  light  a  pre- 
viously unknown  illegal  activity,  the  knowledge  of  which  is  limited  to  perhaps  the 
confidential  source  and  those  persons  perpetrating  the  illegality,  the  fulfillment  of 
the  minority's  test  would  almost  flow  from  mere  publication  itself  of  the  news 
story  under  the  reporter's  by-line. 

Thus,  publication  of  the  story  would  be  suflScient  to  demonstrate  the  reporter 
"has  information  which  is  clearly  relevant  to  a  sjyecific  probable  violation  of  the 
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law."  Existence  of  only  a  single,  unidentified  confidential  source  as  the  initial 
basis  for  the  story  pointing  to  wrong-doing  might  be  sufiicient  to  warrant  the 
conclusion  that  the  information  sought  by  the  government  "cannot  be  obtained 
by  alternative  means."  And  the  possible  illegality  suggested  in  the  news  story 
itself  surely  is  sufiicient,  as  the  Court  held  it  to  be  in  Caldwell,  to  "demonstrate 
a  compelling  and  overriding  interest  in  the  information"  on  the  i)art  of  law  en- 
forcement agencies. 

Moreover,  and  of  critical  importance,  only  the  government  can  really  know 
what  "alternative  means"  might  or  might  not  be  available  to  it,  or  whether  it  is 
acting  out  of  genuine  necessity  or  mere  convenience.  The  reporter,  moving  to 
quash,  is  in  the  dark.  The  judge  is  in  the  dark. 

That  the  continuation  or  even  exacerbation  of  the  problem  we  are  considering 
with  respect  to  confidentiality  would  remain  inherent  and  unresolved,  even  with 
the  granting  of  a  conditional  privilege  such  as  spelled  out  in  the  dissent,  was  well 
recognized  and  stated  by  Justice  White  in  the  majority  opinion,  as  follows : 

Presumably,  such  a  rule  would  reduce  the  instances  in  which  reporters  could 
be  required  to  appear,  but  predicting  in  advance  when  and  in  what  circumstances 
they  could  be  compelled  to  do  so  would  be  difiicult.  Such  a  rule  would  also  have 
implications  for  the  issuance  of  compulsory  process  to  reporters  at  civil  and 
criminal  trials  and  at  legislative  hearings.  If  newsmen's  confidential  sources  are 
as  sensitive  as  they  are  claimed  to  be,  the  prospect  of  being  unmasked  whenever 
a  judge  determines  the  situation  justifies  it  is  hardly  a  satisfactory  solution  to 
the  problem.  For  them,  it  would  appear  that  only  an  absolute  privilege  would 
sufiice. 

In  each  instance  where  a  reporter  is  subpoenaed  to  testify,  the  courts  would 
also  be  embroiled  in  preliminary  factual  and  legal  determinations  with  respect 
to  whether  the  proper  predicate  had  been  laid  for  the  reporters'  appearance :  Is 
there  probable  cause  to  believe  a  crime  has  been  committed?  Is  it  likely  the  re- 
porter has  useful  information  gained  in  confidence?  Could  the  grand  jury  ob- 
tain the  information  elsewhere?  Is  the  official  interest  sufficient  to  outweigh  the 
claimed  privilege? 

Thi:s,  in  the  end,  by  considering  whether  enforcement  of  a  particular  law  served 
a  "compelling"  governmental  interest,  the  courts  would  be  inextricably  involved 
in  distinguishing  between  the  value  of  enforcing  different  criminal  laws.  By  re- 
quiring testimony  from  a  reporter  in  investigations  involving  some  crimes  but  not 
others,  they  would  be  making  a  value  judgment  which  a  legislature  has  declined 
to  make,  since  in  each  case  the  criminal  law  involved  would  represent  a  con- 
sidered legislative  judgment,  not  constitutionally  suspect,  of  what  conduct  is 
liable  to  criminal  prosecution.  The  task  of  judges,  like  other  officials  outside  the 
legislative  branch,  is  not  to  make  the  law  but  to  uphold  it  in  accordance  with 
their  oaths. 

What  the  concurring  opinion  of  Justice  Powell  offers,  considered  in  the  light  of 
a  5-to-4  opinion,  is  an  expression  that  some  First  Amendment  right  attaches  to 
the  gathering  of  news  and  that  state  and  federal  authorities  are  not  free  to  "an- 
nex" the  news  media  as  "an  investigative  arm  of  government."  But  as  the  con- 
curring opinion  would  seem  to  make  clear,  Justice  Powell  awaits  cases  involving 
wholesale  "harassment  of  newsmen"  or  grand  jury  investigations  that  are  being 
conducted  in  "bad  faith"  to  move  any  further.  The  sentiment,  while  offering 
something,  really  does  not  address  the  present  situation  or  offer  any  remedy.  For 
the  cases  which  have  raised  the  issue  to  our  attention  almost  exclusively  involve 
those  in  which  public  officials  have  proceeded  in  good  faith  and,  quite  legitimately 
from  their  viewpoint  and  the  ends  of  law  enforcement  to  be  served,  to  seek  such 
information  from  news  sources. 

It  is  worth  pausing  to  refiect  that  in  the  one  case  of  notoriety  in  which  such 
harrassment  may  have  occured  and  such  "bad  faith"  been  present,  that  of  the 
Caldwell  case,  Justice  Powell  did  not  see  it,  and  the  majority  found  no  bar  to  an 
open-ended  fishing  exi)edition  among  Caldwell's  notes  and  tai>es,  in  the  process 
striking  down  the  test  urged  in  the  dissent  and  which  in  fact  had  been  applied 
by  the  appellate  court  which  ruled  in  Caldwell's  favor. 

In  sum,  those  who  prefer  to  hope  that  a  changed  climate  might  produce  a  re- 
verse decision  by  the  Supreme  Court,  and  those  in  the  media  who  therefore  wish 
to  forego  the  risk  of  a  qualified  privilege  emerging  from  the  Congress  instead  of 
an  absolute  one,  have  little  to  look  forward  to,  in  my  opinion.  At  best,  after  a 
decade  of  public  dissension  and  the  jailing  of  innumerable  reporters,  they  might 
obtain  from  the  Court,  at  most,  the  same  qualified  privilege  they  are  fearful  of 
obtaining  from  Congress. 
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CONGRESS  IS  ONLY  RECOURSE 

If  there  is  to  be  an  absolute  privilege,  as  I  believe  there  must  be  and  as  the 
news  profession  obviously  feels  there  must  be,  it  is  only  from  this  Congress,  and 
not  from  the  Ck)urt,  I  submit,  that  an  absolute  privilege  can  practically  be  ob- 
tained, whether  now  or  later.  Moreover,  I  believe  it  can  be  obtained  now,  because 
I  believe  the  public  necessity  for  it  can  be  overwhelmingly  demonstrated,  and 
because  I  have  some  faith  in  my  colleagues  on  issues  of  overriding  bipartisan 
concern  involving  the  structure  itself  of  our  free  society  and  its  balances. 

It  should  be  equally  apparent  that  the  view  held  by  some  that  Congress  ought 
not  to  enact  legislation  because,  "What  Congress  gives,  Congress  can  later  take 
away,"  is  not  a  view  that  offers  any  constructive  hope  of  remedy  for  the  situa- 
tion that  presently  exists,  either  now  or  at  any  point  in  the  determinable  future 
given  the  8-to-l  character  of  the  opinions  which  were  handed  down  by  the  Court 
on  the  question  of  an  absolute  privilege. 

To  argiie  that  Congress  ought  not  to  be  invited  now  to  enact  even  an  absolute 
privilege  because  it  may  at  some  point  in  the  future  qualify  it  is  a  futile  and  self- 
defeating  exercise,  it  seems  to  me,  which  leaves  us  with  no  constructive  solution 
at  all  to  the  problem  that  exists.  It  may  well  be  that  it  will  take  "eternal  vigi- 
lance" to  preserve  an  absolute  privilege  if  it  is  enacted  now.  But  I  suggest  that 
what  may  be  lacking  now  is  "present  vigilance." 

At  the  same  time,  the  fact  that  Congress  can  later  modify  and  alter  its  work  is 
an  argument,  I  believe,  for  Congress  to  begin  initially  in  legislating  on  this  his- 
toric question  by  enacting  the  strongest,  not  the  weakest  protection.  To  enact  an 
absolute  protection  now  would  be  most  in  keeping  with  the  spirit  of  the  First 
Amendment  we  have  so  zealously  safeguarded  historically.  If  experience  proves 
there  really  is  a  need  to  include  exceptions  to  the  privilege  which  have  not  ap- 
peared to  be  required  in  the  past  even  when  a  protection  of  confidentiality  was 
honored  in  practice,  we  can  later  amend.  But  why  begin  the  effort  to  preserve 
a  free  flow  of  information,  now  threatened,  by  enacting  the  most  feeble  protection 
in  consequence  of  our  concern  over  the  assault  on  the  spirit  of  the  First  Amend- 
ment? To  enact  less  than  clear  and  firm  protection  while  maintaining  that  we 
can  always,  later,  restore  more  freedom  and  more  of  what  was  lost  in  Branzburg 
if  we  wish,  is  to  fundamentall.v  misunderstand  freedom  itself,  I  believe. 

The  future  is  never  the  time  to  ensure  freedom. 

Past  experience  with  honoring  confidential  newsgathering  relationships  has 
nor  does  it  fulfill  the  more  creative  fears  now  summoned  by  imaginative  hypoth- 
eses that  unless  we  make  innumerable  exceptions  to  a  privilege,  reporters  will 
not  tell  us  about  imminent  nuclear  attack  as  learned  from  a  confidential  source : 
that  innocent  men  will  go  to  the  gas  chamber  while  reporters  stay  silent ;  that 
Mafia  chieftains  will  begin  writing  books  to  obtain  the  privilege  from  testifying 
(in  addition  to  the  Fifth  Amendment  privilege)  and  that  all  other  manner  of 
horror  to  society  will  occur.  Experience  has  been  the  opposite.  An  unfettered  press 
has  instead  functioned  to  positively  preserve  and  safeguard  all  the  other  values  of 
our  society. 

In  approaching  its  historic  work.  Congress  shoiild  err  on  the  side  of  preserving 
that  which  we  have  known  and  that  which  has  worked,  and  err  on  the  side  of 
preserving  liberty— not  on  the  side  of  diminishing  it  in  ways  that  could  represent 
a  loss  forever. 

This  is  perhaps  the  appropriate  place  to  clearly  indicate  that  it  is  a  problem 
for  Congress  to  face  as  much  or  more  than  the  media.  It  is  obviously  understand- 
able that  with  the  imprisonment  of  reporters,  the  media  is  immediately  con- 
cerned and  affected  in  the  most  extreme  way.  As  professional  newsmen  concerned 
professionally  with  getting  information  to  the  public,  it  is  equally  understand- 
able that  the  media  -nashes  to  find  appropriate  means  to  continue  to  guarantee 
their  capacity  to  do  so. 

But,  in  the  final  analysis,  it  is  not,  as  they  recognize,  their  rights  inrlividnally 
that  are  of  paramount  public  interest,  but  the  right  of  the  public  itself  to  the 
continued  free  flow  of  information.  It  is  therefore  peculiarly  up  to  those  of  us  in 
the  Congress,  as  constitutional  guarantors  of  liberty,  to  act  in  behalf  of  the  public 
right  to  information  whether  certain  elements  in  the  press  think  it  to  be  untimely 
in  a  political  sense,  misguided  in  a  legislative  sense,  unnecessary  in  a  constitu- 
tional sense,  or  in  any  specific  form,  undesirable  in  a  substantive  sense. 

The  same  answer  addresses  itself,  I  believe,  to  the  reservation  expressed  by 
some  Members  of  Congress  that  we  ought  not  to  act  when  the  media  itself  is 
divided  over  the  desirability  of  legislation  and  when  a  consensus  as  to  the  partic- 
ular form  of  legislation  among  those  who  do  favor  it  has  not  yet  emerged. 
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In  the  last  month,  I  believe  a  consensus  has  in  fact  begun  to  emerge  and  that 
it  is  behind  the  effort  to  enact  absolute,  unqualified  legislation.  The  American 
Society  of  Newspaper  Editors,  which  had  previously  regarded  the  prospect  dubi- 
ously, has  now  moved  to  support  enactment  of  an  unqualified  privilege.  Similarly, 
Sigma  Delta  Chi,  along  with  spokesmen  for  the  electronic  news  media  and  Dr. 
Frank  Stanton  of  CBS,  and  many  others,  have  now  called  for  enactment  of  the 
strongest  bill  possible.  I  believe  this  shift  will  continue  and  that  the  consensus 
will  become  even  greater. 

But  whether  it  does  or  not,  the  answer  must  still  be  that  such  a  consensus  is  not 
relevant  to  the  fulfillment  of  our  responsibilities  in  the  Congress,  on  whom  falls 
the  requirement  of  moving  now  to  protect  the  right  of  the  public  to  the  free  flow 
of  information.  That  is  the  compelling  and  transcendent  need  we  must  now  act  to 
guarantee  as  coequal  custodians  of  liberty,  whether  certain  large  publishers  rise 
to  the  challenge  threatening  this  public  right  as  quickly  and  clearly  as  one  might 
wish  or  not.  And  I  am  not  persuaded  that  certain  large  publishing  ventures  and 
media  corporations  have  responded,  at  least  initially,  as  courageously  as  we 
might  have  wished  or  exjoected,  or  even  as  have  those  individual  newsmen  who 
chose  jail  rather  than  violate  their  conscience  and  canon  of  ethics. 

It  is  perhaps  understandable  that  the  attorneys  in  the  Branzburg  and  Caldwell 
cases  before  the  Supreme  Court  did  not  even  raise  the  issue  of  an  absolute 
protection  afforded  by  the  First  Amendment,  though  briefs  filed  by  the  American 
Society  of  Newspaper  Editors  and  others  did  make  the  case.  It  is  understand- 
ably incumbent  on  an  attorney,  nevertheless,  to  raise  that  defense  which  best 
accommodates  itself  to  those  areas  of  case  law  offering  hope  for  the  most  favorable 
possible  verdict  on  behalf  of  clients  who  are  threatened  with  imprisonment. 
Less  understable  has  been  the  appalling  timidity  with  which  the  editorial  boards 
of  certain  large  newspapers  have  reacted,  a  timidity  exhibited,  oddly,  by  some  of 
of  our  most  powerful,  most  wealthy  and  most  ostensibly  liberal  publishing  ven- 
tures, rather  than  by  the  countless  medium-sized,  less  powerful  and  presumably 
less  liberal  of  our  daily  and  weekly  newspapers  throughout  the  country.  What- 
ever the  explanation  may  be  for  the  diverse  response  on  the  part  of  the  media, 
it  is  similarly  irrelevant  to  our  responsibilities.  It  is  for  us  in  the  Congress  to 
preserve  and  protect  the  free  flow  of  information  and  the  liberties  of  our 
people  whether  those  in  the  media  are  slow  or  quick  to  move  to  protect  thase  same 
liberties,  whether  they  are  divided  or  together  in  pursuit  of  the  remedy. 

In  fully  understanding  our  responsibility  and  the  public  need  that  impels 
enactment  of  an  absolute  privilege,  I  think  we  would  do  well  to  ask  the  sig- 
nifiance  to  be  attached  in  the  event  we  do  not  do  so  and  the  practical  result 
proves  to  be  other  than  the  fears  to  which  I  have  given  voice. 

Alternative  possibilities  do  exist  to  the  prospect  that  large  numbers  of  our 
newsmen  might  face  the  threat  of  imprisonment. 

DIMINISHED   NEWS 

One  alternative  is  that  they  will  not  in  fact  end  up  in  prison.  Perhaps  large 
numbers  may  comply  with  the  mandates  of  the  law  and  public  agencies  and 
reveal  confidential  news  sources  which,  in  time,  will  dry  up,  cease  to  exist, 
or  otherwise  become  unavailable  for  the  enlightenment  of  the  public.  Or  newsmen 
may  simply  avoid  the  choice  imposed  between  their  conscience  and  the  law 
by  no  longer  undertaking  the  vigorous  and  robust  investigative  role  they  have 
in  the  past.  Or  sources  themselves  may  determine  the  issue  by  no  longer  making 
information  available  to  the  press.  Most  likely,  all  these  eventualities  will  occur 
in  combination. 

Under  any  of  these  aternatives,  the  public  loses — perhaps  far  more  than  if  our 
prisons,  in  fact,  became  filled  with  newsmen  who,  at  least,  performed  the  func- 
tion of  continuing  to  get  information  to  the  public  on  their  way  to  jail,  and 
even  as  their  yet — unjailed  fellow  reporters  continued  to  perform  this  vital 
function,  if  in  ever-dwindling  numbers. 

If  the  prospect  of  filling  our  jails  with  newsmen  is  properly  thought  to  have 
a  "chilling  effect"  on  freedom  of  the  press,  the  absence  of  newsmen  from  those 
same  jails  in  compliance  with  wholesale  summonses  to  produce  confidential 
information  might  properly  mark  a  permeating  narcosis  in  the  stream  of  in- 
formation consciousness  to  the  public,  a  pall  and  slumber  that  would  pose  a 
danger  to  our  liberties  of  immeasurable  extent. 

For  we  in  the  public  would  no  longer  know,  after  a  time,  what  and  how  much 
we  did  not  know.  It  is  suflicient  to  illustrate  the  case  to  note  how  little  we  in 
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the  Congress  knew  for  years  about  our  growing  involvement  in  Southeast  Asia, 
and  still  do  not  know.  Not  until  publication  of  the  Pentagon  Papers  did  we 
begin  to  suspect  the  extent  of  the  official  misinformation  that  had  been  given  us 
and  the  extent  of  our  own  ignorance,  step  by  step,  as  we  helped  contribute 
blindly  towards  the  creation  of  that  tragedy.  The  result  of  wholesale  termina- 
tion of  investigative  reporting  would  be,  domestically,  to  plunge  us  all  into  the 
same  dark  ignorance  over  our  own  public  affairs  at  home,  be  it  in  the  Nation's 
capital  or  in  the  small  towns  and  villages  across  this  country ;  while  those  in 
power  and  with  official  responsibilities  retreated  further  and  further  from 
accountability ;  and  public  policies,  increasingly  forged  by  a  few,  unknown  to 
the  many,  profoundly  shaped  and  determined  our  lives  at  home  and  shaded  the 
future  of  liberty  for  generations. 

As  long  as  newsmen  continue  to  go  to  jail,  we  will  at  least  know  what  we 
would  have  lost  had  they  not  done  so.  At  the  moment  they,  in  compliance  with 
our  failure  to  enact  anything  less  than  an  absolute  privilege,  stop  going  to 
jail— either  because  their  sources  no  longer  exist  or  because  they  choose  the 
law  over  their  conscience — at  that  moment  we  begin  to  descend  together  as  a 
society  into  the  vacuum  of  powerlessness  at  home  to  match  the  powerlessness  we 
have  experienced  in  trying  to  extricate  ourselves  abroad. 

While  some  newsmen  might  comply  with  the  mandates  of  the  law,  there  is 
little  doubt  that  many  others  will,  in  fact,  go  to  jail.  The  canon  of  ethics 
enacted  by  the  American  Newspaper  Guild  in  1934  reads  as  follows : 

That  newspapermen  shall  refuse  to  reveal  confidences  or  disclose  sources  of 
confidential  information  in  court  or  before  other  judicial  or  investigatoiy  bodies, 
and  that  the  newspaperman's  duty  to  keep  confidences  shall  include  those  he 
shared  with  one  employer  after  he  has  changed  his  employment. 

The  final  remaining  alternative  is  perhaps  the  most  fearful  of  all.  It  is  that, 
in  any  event,  we  will  prove  not  to  care. 

TYPES   OF  INFORMATION 

It  is  necessary,  I  think,  that  we  all  fully  understand  the  scope  of  the  kind 
of  public  information  we  are  talking  about  which  is  at  stake  in  our  considera- 
tion of  legislative  remedies,  as  well  as  in  our  appreciation  of  the  broader  social 
implications  which  would  result  from  our  failure  to  enact  absolute  protection 
of  confidential  newsgathering  relationships  and  activities. 

The  following  summary,  compiled  through  the  energetic  and  exhaustive  efforts 
of  my  distinguished  colleague  in  the  other  body.  Sen.  Alan  Cranston,  is  worth 
inserting  even  in  this  already  lengthy  statement  at  this  point  because  of  its 
extreme  importance  and  direct  bearing  on  these  questions.  Sen.  Cranston,  who 
has  sponsored  in  the  Senate  the  same  legislation  I  have  introduced  in  the  House 
in  behalf  of  an  absolute  privilege,  has  compiled  the  information  in  an  effort 
to  illustrate  the  kinds  of  stories  investigative  reporters  write  or  broadcast,  the 
results  of  those  stories,  and  the  true  beneficiaries — the  public. 

KNX  Radio  in  Los  Angeles,  explaining  that  both  their  news  and  editorial 
departments  rely  on  confidential  sources,  lists  some  recent  editorials  which  they 
say  would  not  have  happened  without  a  confidential  tip  to  start  with.  These 
editorials  included : 

An  illegal  appointment  to  the  City  Planning  Commission. 

An  alleegd  financial  flim-flam  behind  the  Los  Angeles  Convention  Center. 

The  details  of  a  land  swap  that  suggested  a  secret  deal  between  city  hall  and 
an  oil  company. 

The  unfair  and  illegal  distruction  of  a  park. 

The  exploitation  of  a  tribe  of  Indians  by  some  judges,  lawyers  and  a  major 
bank. 

The  parking  ticket  mess  that  jails  innocent  people  in  Los  Angeles, 

The  beating  up  of  a  student  editor  by  the  UCLA  student  body  president. 

The  threats  made  against  police  officers  by  a  group  of  professors. 

The  attempts  by  an  Assemblyman  to  create  a  new  Assembly  district  for  on© 
of  his  friends. 

****♦♦• 

In  its  first  full  year  of  operation,  the  Boston  Glohe's  four-man  investigative 
team  published  reports  that  resulted,  among  other  things,  in  : 

110  indictments  against  27  people,  including  three  former  city  mayors  and  a 
city  auditor; 
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Passage  of  legislation  requiring  the  State  Turnpike  Authority  to  put  all 
projects  out  for  competitive  bidding; 

A  probe  of  scandalous  land  speculation  in  another  Massachusetts  city  by  the 
District  Attorney's  office. 

ti  *****  * 

Newsday  conducted  a  three-year  investigation  and  expose  of  secret  land  deals 
in  eastern  Long  Island  which  led  to  a  series  of  criminal  convictions,  discharges 
and  resignations  among  public  and  political  oflSceholders  in  the  area. 

******* 

Tlie  recent  CBS  Special,  "The  Mexican  Connection,"  revealed  narcotics 
smuggling  practices  which  enabled  the  government  to  more  effectively  curtail 
those  practices. 

******* 

Two  reporters  and  a  photographer  for  the  Philadelphia  Bulletin  exposed  col- 
lusion between  police  and  numbers  racket  operators. 

******* 

David  Burnham  of  the  New  York  Times  exposed  widespread  police  corruption 
in  that  city  and  initiated  the  present  department-wide  cleansing  of  criminal 
influences. 

******* 

It  was  newspaper  stories  that  produced  the  clues  that  led  to  arrests  in  the 
Yablonski  murder  case. 

******* 

The  Riverside  (Calif.)  Press-Enterprise  won  the  Pulitzer  Prize  a  few  years 
ago  when  it  exposed  corruption  in  the  courts  in  connection  with  the  handling 
of  property  and  estates  of  a  local  Indian  tribe. 

******* 

And  here  is  a  five-year  record  of  revelations  of  widespread  corruption  in 
government  by  the  Los  Angeles  Times,  revelations  which,  in  the  editors'  own 
words,  "depended  heavily  on  the  trust  placed  in  Times  reporters  by  hundreds  of 
news  sources"  : 

"In  1967,  an  investigation  of  a  proposed  World  Trade  Center  on  Terminal 
Island  led  to  a  grand  jury  inquiry  and  the  indictment  of  four  commissioners. 

"In  1968,  an  investigation  of  the  Recreation  and  Parks  Commission  resulted 
in  the  indictment  and  conviction  of  a  commissioner. 

"In  1968,  an  investigation  of  the  Rapid  Transit  District  led  to  the  indictment 
of  two  men  who  had  arranged  the  sale  of  surplus  equipment  at  a  cut-rate  price. 

"In  1969,  a  investigation  disclosed  that  a  Los  Angeles  city  planning  commis- 
sioner and  the  city  planning  director  had  joined  a  group  of  developers  and  had 
bought  land  for  speculative  purposes  on  the  site  of  a  proposed  airport  at 
Palmdale. 

"In  1969,  an  investigation  disclosed  irregularities  in  the  Beverly  Ridge  Estates 
development  financed  by  Teamster  Union  pension  funds  in  the  Santa  Monica 
Mountains. 

"In  1971,  an  investigation  disclosed  waste  and  mismanagement  in  the  develop- 
ment of  the  Queen  Mary  as  a  maritime  museum. 

"And  last  June,  an  investigation  disclosed  speculative  land  investments  based 
on  inside  information  by  by  Anaheim's  city  manager  and  public  works  director 
who  played  key  roles  in  planning  public  works  that  boosted  the  value  of  their 
property." 

EFFECT  ON   SOURCES 

Similarly,  it  is  vital  to  understand  the  chilling  effect  on  the  ability  of  newsmen 
to  obtain  such  stories  which  is  already  resulting  from  the  absence  of  any 
guarantee  of  confidentiality. 

William  Thomas,  Editor  of  the  Los  Angeles  Times,  cited  just  one  such  instance 
in  a  recent  speech  reprinted  in  the  newspaper  Dec.  24, 1972  : 

After  literally  years  of  trying  to  find  a  businessman  willing  to  tell  in  detail 
how  he  did  business  with  a  public  agency,  we  persuaded  one  to  do  so  as  a  public 
service.  Anonymously,  of  course,  for  he  wanted  to  continue  to  be  a  businessman. 
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Two  weeks  ago,  long  after  this  story  was  published,  he  called  me  and  asked 
if  these  stories  about  the  judges  and  newsmen's  sources  meant  he  faced  the 
danger  of  retroactive  identification.  He  was  serious,  and  he  was  afraid. 

Do  you  think  this  respectable  man,  and  others  like  him  and  others  not  so 
respectable,  will  ever  tell  what  they  know  to  a  newspaper  again?  And  if  they 
don't,  do  you  think  that  you  will  ever  hear  through  any  other  avenue  what  it  is 
that  they  have  to  tell  you? 

At  the  time  of  the  riots,  can  you  imagine  the  people  of  Watts  talking  frankly 
with  us  about  their  troubles  with  the  police,  or  educators  talking  candidly  about 
the  schools  there,  to  mention  only  a  few,  if  they  knew  we  might  be  forced  to 
publicly  identify  them? 

The  following  example  was  cited  in  an  article  by  Mark  R.  Arnold  carried  in 
the  National  Observer  of  Dec.  30, 1972  : 

CBS  wanted  to  interview  a  "cheating"  welfare  mother  in  Atlanta  for  a  network 
White  Paper  on  public  assistance.  Producer  Ike  Kleinerman  agreed  to  disguise 
her  voice  and  appearance.  But  the  woman,  fearing  prosecution,  demanded  a 
pledge  that  the  network  not  divulge  her  name  if  subpoenaed  to  do  so.  Kleinerman 
called  CBS'  legal  counsel  in  New  York  and  was  told  the  network  couldn't 
guarantee  to  protect  the  woman's  identity.  The  interview  was  cancelled. 

As  Pulitzer  Prize-winning  reporter  William  Jones  of  the  Chicago  Tribune 
notes : 

Anonymity  is  essential.  It  is  frequently  the  first  question  asked  by  a  potential 
confidential  source  in  the  first  telephone  conversation.  If  you  don't  guarantee  it 
you  will  probably  never  hear  from  the  source  again. 

From  just  the  foregoing,  minor  sampling,  it  takes  little  imagination  to  realize 
and  appreciate  that  the  variety  and  scope  of  public  information  subject  to  loss 
in  a  climate  where  confidential  sources  can  no  longer  be  protected  cuts  across 
virtually  every  other  interest  of  a  free  society,  in  all  of  its  activities,  and  in 
which  the  need  to  know  and  to  possess  this  kind  of  information  is  an  absolute 
requirement  to  remain  functioning  as  a  free  society. 

There  is  no  way  selectively  to  qualify  which  kinds  of  information  must 
remain  free  to  reach  the  public  under  pledges  of  confidentiality,  and  which  may 
be  digpensed  with  in  order  to  serve  some  other  public  pui-pose.  To  even  attempt 
to  draw  such  distinctions,  judicially  or  legislatively,  is  to  bring  down  the  whole 
structure,  which,  antithetically,  is  exactly  what  the  phrase  "free  flow  of  informa- 
tion" means,  and  what  it  is. 

It  is  for  this  same  reason  that  Harvard  Law  Professor  Paul  Freund  was 
moved  to  observe  that :  "It  is  impossible  to  write  a  qualified  newsman's  privilege. 
Any  qualification  creates  loopholes  which  will  destroy  the  privilege." 

"The  ambiguities  of  interpretation  and  application  alone  would  prove  endless 
and  destroy  the  privilege. 

As  Sen.  Cranston  noted  in  his  previous  testimony  before  the  subcommittee : 

A  pending  Senate  bill  would  deny  the  protection  in  cases  where  there  is  "a 
threat  to  human  life"  .  .  .  But  what  constitutes  a  threat  to  human  life?  Is  bad 
meat  sold  to  the  public  a  threat  to  human  life? 

The  erosion  alone  of  successive  judicial  interpretations  would  prove  sufficient 
to  erase  the  meaning  of  any  privilege. 

It  was  stated  well,  I  think,  by  Justice  Douglas  in  his  dissent  in  the  Bransburg- 
Caldivell  decision : 

Sooner  or  later  any  test  which  provides  less  than  blanket  protection  to  beliefs 
and  associations  will  be  twisted  and  relaxed  so  as  to  provide  virtually  no  protec- 
tion at  all.  As  Justice  Holmes  noted  in  Abrams  v.  United  States,  such  was  the 
fate  of  the  "clear  and  present  danger"  test  which  he  had  coined  in  ScJienck  v. 
United  States.  Eventually,  that  formula  was  so  watered  down  that  the  danger 
had  to  be  neither  clear  nor  present  but  merely  "not  improbable." 

Given  all  this,  one  might  still  not  press  the  case  for  enactment  of  an  absolute 
privilege  if  it  could  be  convincingly  shown  that  some  equivalent  gain  in  some 
other  aspect  of  the  public  good  might  be  served  through  compelling  newsmen  to 
reveal  their  confidential  sources  of  information  and  newsgathering  activities. 

But  it  has  yet  to  be  shown  what  other  right  might  he  protected,  or  ivhat  public 
gain  might  be  achieved,  that  would  not  also  disappear  in  proportion  to  the  speed 
with  tvhich  news  sources  disappeared  under  threat  of  exposure  and  as  the  press 
ceased  to  have  access  to  them. 
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It  is  important  to  note  at  this  point  that  the  effect  of  eliminating  the  con- 
fidentiality of  sources  on  the  ability  to  procure  information  has  not  been 
seriously  contested,  and  was  not  contested  in  the  Caldwell  or  Branzburg  cases. 
The  government  has  not  argued  that  the  imminence  of  sources  drying  up 
claimed  by  the  news  profession  is  erroneous.  There  is  no  contention  this  will 
not  occur  or  is  not  occurring.  Rather,  the  government  in  these  cases  has,  in 
effect,  merely  asserted  it  wants  the  information,  anyway,  so  long  as  it  is  avail- 
able, however  short  a  time  that  may  be,  simply  because  it  is  entitled  to  it.  It 
is  further  content  to  rest  on  the  simple  insistence  that  newsmen,  like  other 
citizens,  are  required  to  provide  information  on  criminal  misdeeds  before  federal 
grand  juries  just  like  other  citizens,  the  view  also  preferred  by  the  majority  of 
the  Court. 

The  public  policy  implications  of  the  government's  position — and  of  the 
opinion  of  Justice  White,  in  writing  for  the  majority — defy  comprehension.  For 
the  limited  i)eriod  of  time  in  w^hich  the  prosecution  of  some  offenders  might  be 
enhanced  through  the  forced  testimony  of  newsmen  before  that  value  disappears 
as  the  newsman's  confidential  sources  disappear,  we  are  asked  to  permanently 
give  up  the  value  to  society  as  a  whole  that  comes  from  the  free  flow  of  informa- 
tion. In  the  end,  we  are  left  with  neither  the  benefit  of  the  confidential  news 
sources  we  force  reporters  to  identify,  nor  the  news  stories  which  previously 
would  have  resulted  by  permitting  that  relationship  of  confidentiality  to 
continue. 

It  is  axiomatic  that  if  confidential  news  sources  dry  up,  newsmen  no  longer 
have  either  the  investigative  brand  of  reporting  which  contributes  so  basically 
to  a  free  society,  nor  the  testimony  to  contribute  to  grand  juries  which  resulted 
from  their  reliance  on  confidential  relationships.  Law  enforcement  is  no  longer 
enhanced — and  a  vital  component  of  public  knowledge  and  dialogue  is 
obliterated. 

LAW  ENFOKCEMENT 

The  inescapable  conclusion  at  this  point  is  that  both  the  objective  of  law 
enforcement  and  the  necessity  of  preserving  a  free  flow  of  information  to  the 
public  are  no  longer  met  and  that  we  are  poorer  on  all  counts  than  had  we 
preserved  the  confidentiality  of  news  sources.  For  presumably,  even  prosecutors, 
police  departments,  grand  juries  and  judges,  as  part  of  the  public,  need  to  know 
and  remain  aware  of  those  crosscurrents  of  information  and  discourse  affecting 
all  aspects  of  the  public  life  of  the  community  which  it  is  the  peculiar  function 
of  investigative  reporting,  based  on  use  of  confidential  sources  and  independent 
newsgathering  activity,  to  provide.  It  is  to  the  advantage  of  law  enforcement 
officials,  also,  to  remain  free  to  read  newspapers  articles  describing  the  inner 
workings,  motivations,  plans  and  personalities  associated  with,  for  example,  the 
Black  Panthers.  Absent  the  general  flow  of  such  information  to  them  as  to  the 
rest  of  the  public,  can  it  be  seriously  suggested  that  the  overall  competence  and 
ability  of  law  enforcement  is  anything  but  diminished  by  lack  of  such  regular 
knowledge?  Can  it  be  seriously  maintained  that  a  random  use  of  reporters' 
testimony  in  a  given  case,  or  a  dozen  cases,  prior  to  the  disappearance  of  report- 
ing based  on  pledges  of  confidentiality,  could  ever  be  weighed  favorably  against 
the  general  loss  of  all  those  various  kinds  of  information  which  perhaps  led  in 
the  first  place  to  the  very  case  in  which  the  newsman's  testimony  was  compelled, 
and  to  scores  of  others  where  it  was  not? 

As  Sen.  Cranston  persuasively  observed  : 

Once  you  make  an  exception  (to  the  privilege),  say  an  exception  for  murder, 
then  it  is  highly  improbable  that  any  informant  having  information  about  a 
murder  will  talk  to  a  newsman — or  to  anyone  else — if  that  informant  wants  to 
remain  anonymous. 

But  if  the  protection  of  anonymity  is  absolute,  then  people  who  have  confiden- 
tial information  about  a  murder  will  continue  to  come  forward  and  will  continue 
to  provide  useful  information  leading  to  the  prosecution  and  conviction  of 
murderers. 

Again,  one  has  only  to  review  the  scope  and  variety  of  the  kinds  of  investiga- 
tive stories  which  regularly  appear  exposing  illegality,  corruption  and  criminal 
wrongdoing  in  places  both  high  and  low,  in  the  variety  of  our  institutions,  public 
and  private,  and  affecting  society  across  the  board  in  relation  to  almost  any 
pursuit,  to  appreciate  the  quite  possibly  irreplaceable  aid  to  law  enforcement 
provided  by.  a  free  and  unfettered  press.  To  restrict  this  flow  of  information 


522 

would  be  to  leave  law  enforcement  oflBcials  no  less  than  the  rest  of  us  increas- 
ingly ignorant  and  uninformed  about  what  is  taking  place  in  society  and  in  our 
communities  and,  specifically,  ignorant  of  the  wide  range  of  illegal  activities 
regularly  brought  to  our  attention  not  by  police  departments  in  the  first  instance, 
but  by  the  press. 

To  obliterate  this  irreplaceable  aid  to  the  general  objectives  of  law  enforce- 
ment in  order  to  secure,  for  a  short  time,  random  testimony  from  newsmen  in 
a  few  isolated  cases,  would  be  a  loss  to  law  enforcement  in  general  for  which 
it  would  appear  impossible  to  compensate. 

We  cannot,  quite  obviously,  predict  the  full  effect  of  a  failure  by  the  Congress 
to  act,  or  of  the  enactment  of  a  merely  qualifed  statute  which  would,  in  its 
effect  on  confidentiality  of  sources,  be  equivalent  to  inaction.  But  we  know  the 
effect  can  be  nothing  other  than  great  and,  most  importantly,  that  if  we  wait 
to  act  until  the  pall  is  upon  us  and  the  damage  done,  some  portion  of  our  loss 
will  prove  irretrievable,  and  for  possibly  a  very  long  or  permanent  length  of  time. 

As  Justices  Stewart,  Brennan  and  Marshall  noted  in  their  dissent : 

The  deterrence  may  not  occur  in  every  confidential  relationship  between  a 
reporter  and  his  source.  But  it  will  certainly  occur  in  certain  types  of  relation- 
ships involving  sensitive  and  controversial  matters.  And  such  relationships  are 
vital  to  the  free  flow  of  information. 

To  require  any  greater  burden  of  proof  is  to  shirk  our  duty  to  protect  values 
securely  embedded  in  the  Constitution.  We  cannot  await  an  unequivocal — and 
therefore  unattainable —  imprimatur  from  empirical  studies.  We  can  and  must 
accept  the  evidence  developed  in  the  record,  and  elsewhere,  that  overwhelmingly 
supports  the  premise  that  deterrence  will  occur  with  regularity  in  important 
types  of  newsgathering  relationships. 

Thus,  we  cannot  escape  the  conclusion  that  when  neither  the  reporter  nor  his 
source  can  rely  on  the  shield  of  confidentiality  against  unrestrained  use  of  the 
grand  jury's  subpoena  power,  valuable  information  will  not  be  published  and 
the  public  dialogue  will  inevitably  be  impoverished.  (Emphasis  supplied  in  all 
cases. ) 

Despite  these  findings,  it  is  nonetheless  argued  by  some,  apparently  with 
seriousness,  that,  even  so,  reporters  ought  to  be  compelled  to  testify  simply  to 
make  them  subject  in  this  instance  to  the  same  requirements  imposed  on  all 
citizens.  Some,  perhaps  understandably,  might  find  a  sort  of  preverse,  Puritan 
or  even  political  satisfaction  merely  in  insisting  that  reporters  be  made  to  be- 
have just  like  everybody  else,  and  regardless  of  the  broader  social  consequences 
that  might  result  from  a  shai-p  diminution  of  the  free  fiow  of  information  to 
the  public.  I  suggest  we  cannot  afford  the  indulgence  of  such  feelings  if  we  find 
any  serious  merit  in  the  preservation  of  a  free  and  democratic  society. 

There  are  others  who  make  this  same  argument,  minus  such  perverse  motives, 
and  who  genuinely  find  it  objectionable  to  permit  an  exemption  for  confidentiality 
of  sources.  They  note  that  the  right  to  freedom  of  the  press  is  not  "absolute"  and 
properly  note  the  requirements  of  balancing  confiicting  rights.  This  in  essence 
is  what  the  majority  of  the  Court  in  Branzburg  held  when  it  stated : 

"The  public  has  a  right  to  every  man's  evidence." 

GRAND  JURIES 

But  if  freedom  of  the  press  is  not  an  absolute,  in  conflict  with  other  rights  held 
by  the  people,  neither,  as  Justices  Stewart,  Brennan  and  Marshall  pointed  out, 
is  the  power  of  the  public,  through  the  grand  jury,  absolute  to  compel  "every 
man's  evidence."  As  they  stated  it : 

Yet  the  longstanding  rule  making  every  person's  evidence  available  to  the 
grand  jury  is  not  absolute.  The  rule  has  been  limited  by  the  Fifth  Amendment, 
the  Fourth  Amendment,  and  the  evidentiary  privileges  of  the  common  law.  So  it 
was  that  in  Blair,  after  recognizing  that  the  right  against  compulsory  self- 
incrimination  prohibited  certain  inquiries,  the  court  noted  that  "some  confi- 
dential matters  are  shieleded  from  considerations  of  policy,  and  perhaps  in  other 
cases  for  special  reasons  a  witness  may  be  excused  from  telling  all  he  knows. 
(Emphasis  supplied.) 

*  ^  if  tf  Hf  *  * 

This  Coiirt  has  erected  such  safeguards  when  government,  by  legislative 
investigation  or  other  investigative  means,  has  attempted  to  pierce  the  shield 
of  privacy  inherent  in  freedom  of  association. 
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Similarly,  the  associational  rights  of  private  iudividuals,  which  have  been  the 
prime  focus  of  our  First  Amendment  decisions  in  the  investigative  sphere,  are 
hardly  more  important  than  the  First  Amendment  rights  of  mass  circulation 
newspapers  and  electronic  media  to  disseminate  ideas  and  information,  and  of 
the  general  public  to  receive  them. 

Moreover,  as  the  majority  opinion  itself  noted  : 

The  public  through  its  elected  and  appointed  law  enforcement  officers  regu- 
larly utilizes  informers,  and  in  proper  circumstances  may  assert  a  privilege 
against  disclosing  the  identity  of  these  informers. 

The  distinction  the  majority  finds  between  the  protection  of  the  confi.dentiality 
of  police  informers,  apart  from  the  fact  it  is  only  a  qualified  and  discretionary 
privilege,  and  between  the  protection  of  confidential  news  sources,  is  that — 

The  purpose  of  the  privilege  (for  police  informers)  is  the  furtherance  of  the 
public  interest  in  effective  law  enforcement.  The  privilege  recognizes  the  obliga- 
tion of  citizens  to  communicate  their  knowledge  of  the  commission  of  crimes  to 
law  enforcement  oflScials  and,  by  preserving  their  anonymity,  encourages  them  to 
perform  that  obligation.  {Roviaro  v.  United  States,  1957)  And:  There  is  little 
before  us  indicating  that  informants  whose  interest  in  avoiding  exposure  is  that 
it  may  threaten  job  security,  pereonal  safety,  or  peace  of  mind,  would  in  fact 
be  in  a  worse  position,  or  would  think  they  would  be,  if  they  risked  placing  their 
trust  in  public  officials  as  well  as  reporters.  We  doubt  if  the  informer  who  prefers 
anonymity  but  is  sincerely  interested  in  furnishing  evidence  of  crime  will  always 
or  very  often  be  deterred  by  the  prospect  of  dealing  with  those  public  authorities 
characteristically  charged  with  the  duty  to  protect  the  public  interest  as  well  as 
his. 

I  wish  I  could  find  this  view  anything  other  than  naive  and  insensitive  to  the 
realities  of  our  society  as  it  exists  and  to  how  the  press  actually  functions  in  a 
free  society,  because  it  is  frightening,  at  least  to  me,  that  this  naivete  could 
exist  on  the  level  of  the  Supreme  Court  of  the  United  States.  I  confess  to  reacting 
with  a  sort  of  freedom  of  speechlessness  to  the  view  enunciated. 

Of  course,  one  would  always  prefer  to  imagine,  as  the  Court  does,  our  public 
officials  and  law  enforcement  agencies  cast  in  a  role  as  sensitive  protector  of  the 
fate  of  confidential  sources  of  wrongdoing,  fully  as  able  as  the  press  to  safeguard 
them  and,  also,  as  elected  or  appointed  officials,  able  to  act  as  the  true  agents  of 
the  public  in  determining  the  balance  that  ought  to  exist  in  any  given  instance 
between  the  right  of  the  public  to  depend  on  confidential  information  from  in- 
formants for  its  flow  of  information  and  the  other  rights  of  society  against  which 
that  right  is  to  be  balanced. 

But  what  of  the  example  of.  let  us  say,  the  young  patrolman  with  knowledge 
of  widespread  corruption  in  his  precinct  or  department  and  who,  being  fearful 
for  his  job  and  possibly  for  his  life,  turns  to  a  newspaper  reporter  to  make  that 
corruption  known  in  return  for  a  pledge  of  anonymity?  How  many  articles  have 
we  all  read  by  investigative  reporters  exposing  burglary  rings  operating  in  some 
of  our  major  metropolitan  police  departments,  or  large-scale  pay-offs  reaching 
even  to  higher  ups  in  the  police  department,  or  into  a  district  attorney's  office, 
or  a  mayor's  office?  If  we  are  that  patrolman,  uncertain  of  the  honesty  perhaps 
even  of  his  superiors,  and  certain  of  retaliation  by  other  officers,  perhaps  some 
not  even  known  to  him,  to  whom  does  he  carry  his  story,  knowing  that  in  safety 
and  anonymity,  he  can  make  the  existence  of  this  corruption  known  to  the  public? 

I  am  afraid  he  does  not,  in  Justice  White's  antiseptic  view,  "risk  placing  his 
ti-ust  in  public  offieails"  of  whose  honesty  he  may  be  gravely  apprehensive.  He 
goes  to  the  press.  At  least,  he  does  so  now.  In  the  absence  of  the  person,  I  think 
he  goes  to  no  one. 

This  is  the  second  aspect  in  which  the  free  flow  of  information  provided  by  the 
press  serves  law  enforcement,  I  think — as  a  check  and  balance  within  our  society 
against  the  abuses  by  law  enforcement  officials  themselves  and  by  others  holding 
public  trust. 

It  cannot  be  thought  that  the  public  administration  of  justice  would  have  been 
served  and  not  sources  within  police  departments  over  the  years,  under  a  pledge 
of  confidentiality,  provided  the  basic  information  by  which  newspapers  have 
exposed  widespread  corruption  in  major  metropolitan  departments  with  all  too 
frequent  and  frightening  regularity. 

The  effect  achieved  by  those  who  would  have  us  cease  to  guarantee  the  confi- 
dentiality of  sources  of  news  would  be  to  terminate  also  that  check  and  balance 
on  the  administration  of  justice,  when  there  is  every  evidence  we  need  desper- 
ately to  preserve  it. 

93-003—73 34 
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Moreover,  either  in  law  or  in  practice,  we  have  recognized  for  good  reason  and 
sound  purposes  of  public  policy  other  exceptions  to  the  rule  that,  "The  public 
has  a  right  to  every  man's  evidence."  And  despite  an  overriding  and  compelling 
public  need  that  demonstrably  and  unquestionably  justifies  compulsion  of  citizens 
in  other  ways,  if  considered  only  in  a  limited  context,  we  have  nonetheless  rec- 
ognized the  value  of  exemptions  to  otherwise  universal  requirements  of  the  law. 

Thus,  considered  alone  and  only  in  its  own  context,  the  public  indeed  super- 
ficially might  appear  to  have  an  overriding  need  and  right  to  certain  information 
wliieh  may  be  in  the  possession  of  newsmen. 

Yet,  to  take  an  example  of  a  completely  different  context,  perhaps  no  greater 
need  or  national  interest  existed  in  World  War  II  than  to  compel  every  able 
bodied  man  to  come  to  the  defense  of  the  country,  under  mortal  attack.  Even 
in  that  critical  hour,  however,  when  the  nation  labored  for  its  very  existence, 
we  recognized  the  validity  and  importance  of  an  exemption  from  combat  for 
conscientious  objectors — an  exemption  provided  not  so  much  for  their  benefit  as 
for  the  importance  in  a  larger  way  to  our  own  society,  even  under  attack,  of 
preserving  and  respecting  the  quality  of  individual  conscience  and  the  broader 
substance  of  liberty. 

Surely,  in  some  cases,  it  might  be  said  an  overriding  public  interest  would 
justify  compelling  a  wife  to  testify  against  her  husband,  a  priest  against  the  peni- 
tent, the  lawyer  against  his  client,  the  doctor  against  his  patient,  or  the  defend- 
ant against  himself — and  I  note  that  the  Supreme  Court  is  at  least  remaining 
consistent  by  its  issuance  of  the  revised  rules  governing  federal  courtroom  pro- 
cedure in  which  some  of  these  ancient  privileges  also  appear  destined  to  be 
wiped  away  unless  Congress  acts.  These  privileges  may  have  been  variously 
founded  and  thereby  variously  applied.  But  there  is  no  question  but  that  there 
is  attached  to  these  relationships  a  special  character  even  within  the  functioning 
of  the  processes  of  justice,  to  one  degree  or  another,  ranging  from  the  absolute 
mandated  by  the  Constitution  to  the  dispensation  merely  observed  in  usual 
practice.  The  point  remains  that,  however  founded,  and  with  whatever  degree  of 
observance,  we  recognize  in  principle  the  value  and  importance  to  society  of 
certain  exemptions  for  the  benefit  of  other  and  broader  social  values.  They  involve 
the  very  texture  and  fabric  of  the  kind  of  society  to  which  we  aspire  and  pre- 
sume, and  we  weigh  these  considerations  apart  from  the  immediately  pressing 
requirements  of  law  enforcement  or  judicial  process. 

Certainly  the  public  interest  in  preserving  the  free  flow  of  information  is  of 
sufficient  importance  to  place  a  privilege  involving  the  confidentiality  of  news- 
gathering  and  sources  of  information  into  this  category.  Neither  is  the  concern 
insubstantial  in  contemplating  the  effect  on  society  and  on  the  free  flow  of  infor- 
mation by  futilely  attempting  to  use  the  law  to  compel  a  regular  violation  of  the 
professional  canon  of  ethics  and  the  individual  conscience  of  newsmen,  on  a 
wholesale  basis,  in  order  to  serve  an  altogether  new  function  for  the  purposes  of 
law  enforcement,  which  until  1969  did  not  seem  to  be  required  to  fulfill  its  objec- 
tives. To  use  the  machinery  of  the  judicial  and  law  enforcement  processes  now  in 
these  new  and  uncharted  directions,  impinging  on  the  functioning  of  confidential 
newsgathering  relationships  and  activities,  is  to  inject  into  our  society  a  require- 
ment at  odds  with  newsmen's  conscience,  pitting  that  exercise  of  conscience  by 
newsmen  against  the  requirements  and  power  of  law  and  government,  with  no 
rational  expectation  of  public  gain  and  with  the  certainty  of  immeasurable  public 
loss. 

If  it  is  said  that  law  enforcement  will  crumble  unless  we  compel  newsmen  to 
violate  their  conscience  by  providing  information  sought  by  the  state,  it  was  also 
maintained  during  World  War  II  that  this  country  would  succumb  unless  con- 
scientious objectors  were  made  to  fight.  But  we  did  come  to  recognize  the  genuine 
demands  of  conscience  of  certain  objectors.  The  country  did  not  succumb.  Neither 
will  law  enforcement  in  our  country  crumble  if  it  cannot  have  access  to  confiden- 
tial newsgathering  information  on  a  scale  it  has  never  either  required  or  had  in 
the  past,  or  unless  it  can  routinely  jail  reporters  who,  by  reason  of  their  canon 
of  ethics  and  as  an  act  of  conscience  exercised  on  behalf,  not  of  themselves,  but  of 
the  public,  refuse  to  betray  their  sources  of  information  or  the  integrity  of  their 
function  as  newsmen. 

There  are  two  remaining  areas  in  considering  an  absolute  privilege  which 
trouble  even  some  sympathetic  with  the  purposes  of  such  a  statute,  and  these 
involve  the  impact  on  the  laws  of  libel  and  on  the  rights  of  criminal  defendants. 
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AREA    OF    LIBEL 

Considering  the  area  of  libel  first,  I  think  we  need  to  separate  in  our  considera- 
tion those  libel  actions  arising  out  of  cases  involving  nonpublic  figures  from  those 
arising  out  of  cases  involving  jiublic  figures,  and  where  the  Supreme  Court  deci- 
sion in  Ncic  York  Times  v.  Sullivan  stretched  the  permissible  limits  of  published 
comment  involving  public  figures  and  correspondingly  laid  down  a  requirement 
that  "actual  malice"  be  proven  by  the  plaintiff  as  the  requirement  for  a  favorable 
verdict. 

It  seems  to  me  in  the  first  instance  that  the  question  involving  the  proposed 
privilege  does  not  arise,  or,  if  it  arises,  that  it  does  so  to  the  detriment  of  the 
newsman  who  might  find  himself  the  defendant  in  a  libel  action  brought  by  a  non- 
public figure  and  where  the  tests  of  Sullivan  are  inapplicable.  Where  his  defense 
still  rests  with  a  showing  he  acted  truthfully,  with  good  motives  and  for  justifi- 
able ends,  the  reliance  his  defense  may  need  to  place  on  confidential  sources  re- 
mains a  matter  for  his  own  conscience  and  possibly  his  instinct  for  a  favorable 
defense  verdict. 

In  the  cases  to  which  New  Yo7-k  Times  v.  Stillivan  would  be  applicable,  how- 
ever, the  example  is  raised  in  which  a  public  figure  is  burdened  as  a  plaintiff  by 
the  necessity  of  demonstrating  actual  malice  by  a  newsman,  and  that  the  only 
means  of  proving  that  actual  malice  may  be  to  require  the  disclosure  as  confiden- 
tial sources  and/or  to  subpoena  newsgathering  materials.  The  issue  was  directly 
raised  most  recently  in  Cervantes  v.  Time,  Inc.,  464  F.  2d  986  (8th  Cir.  1972,  cert, 
den.  Jan.  15,  1973. )  Tlie  point  is  made  that  it  might  be  extremely  difficult  for  a 
plaintiff  to  obtain  a  favorable  verdict  in  the  absence  of  an  ability  to  compel  dis- 
closure. In  some  cases,  this  might  be  true. 

Yet  I  think  it  is  important  not  to  lose  sight  of  the  basic  fact  that  the  very  pur- 
pose in  Sullivan  intended  by  the  Court  icas  to  make  it  more  difflcult  for  public 
figures  to  obtain  relief,  the  justification  being  the  necessity  to  maintain  the  freest 
possible  flow  of  information  to  the  public  regarding  those  who,  by  virtue  of  being 
public  figures  and  willingly  accepting  the  burdens  of  office  or  other  social  respon- 
sibility, function  in  a  democratic  dimension  which  requires  greater  subjection  to 
the  vagaries  of  exposure,  speculation,  commentary  and  public  judgment. 

Those  who  feel  enactment  of  an  absolute,  unqualified  privilege  for  newsmen 
would  place  an  impossible  or  unfair  burden  on  plaintiffs  in  the  Sullivan-type  case 
overlook  the  present  state  of  the  law  in  such  libel  actions  involving  newsmen. 
That  state  is  ambiguous  at  best.  But  under  the  ruling  in  Cervantes,  it  is  clear 
that  even  at  present  and  without  the  proposed  absolute,  unqualified  shield  bill 
that  a  plaintiff  does  not  necessarily  have  a  right  to  obtain  confidential  infoiina- 
tion  from  the  newsman  against  whom  the  suit  is  brought  in  an  effort  to  meet  his 
burden  of  showing  actual  malice  unless  he  can  make  "a  concrete  demonstration 
that  the  identity  of  defense  news  sources  will  lead  to  persuasive  evidence  on  the 
issue  of  malice." 

The  reasoning  of  the  Court  was  that — 

(t)o  compel  a  newsman  to  breach  a  confidential  relationship  merely  because 

a  libel  suit  has  been  filed  against  him  would  seem  inevitably  to  lead  to  an 

excessive  restraint  on  the  scope  of  legitimate  newsgathering  activity. 

However  much  the  plight  of  public  figures  might  arouse  the  empathy,  sensitive 

concern  and  sympathetic  regard  of  those  of  us  who  are  Congressmen,  the  concern 

expressed  in  this  area  does  not  seem  to  me  to  have  such  validity  as  to  overweigh. 

either  in  scale  or  principle,  the  compelling  need  to  preserve  the  public's  right  to 

the  free  flow   of  information  and   which  reqiiires  enactment  of  an  absolute 

privilege. 

I  suggest,  in  fact,  that  much  of  the  concern  over  enacting  an  absolute  and 
unqualified  shield  law  which  does  not  carry  an  exception  for  the  libel  area  really 
reflects  a  concern  with  the  consequences  of  the  various  court  decisions  in  Sullivan 
and  in  Cei'vantes,  together  with  perhaps  a  lack  of  appreciation  also  of  the  current 
state  of  libel  law.  which  well  insulates  under  Cervantes  the  newsman  from  whom 
information  would  be  compelled ;  for  the  burden  the  plaintiff  must  meet  under 
Cervantes  in  the  effort  to  compel  such  disclosure  is  really  as  difficult  and  arduous 
as  the  need  to  show  actual  malice  in  that  he  must  first  show  by  substantial  evi- 
dence that  "there  are  strong  reasons  to  doubt  the  veracity  of  the  (undisclosed) 
defense  informant  or  the  accuracy  of  his  reports."  464  F.2d  at  994. 

We  ought  not  to  use  this  legislation  as  the  vehicle  to  respond  to  our  concern,  if 
it  exists,  with  the  complex  issues  growing  out  of  the  specific  decisions  reached  by 
the  courts  in  the  libel  area  where  newsmen  are  involved.  It  seems  well  agreed 
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among  legal  experts  on  libel  that  if  we  do  not  include  a  provision  dealing  with 
libel  in  this  bill,  the  present  libel  laws  as  interpreted  and  applied  still  pertain 
and  the  newsman  still  must  answer  to  the  suit  brought  alleging  libel,  and  the 
current  court  findings  applicable  to  disclosure  still  apply.  Congress  ought  particu- 
larly to  be  wary  of  including  language  which  could  have  the  effect  of  making 
confidential  sources  even  more  open  to  compelled  disclosure  than  the  courts 
presently  would  do  in  light  of  the  constitutionally  protected  function  attached  to 
newsgathering.  Our  intrusion  in  this  area  at  all  would  very  likely,  in  my  judg- 
ment, have  that  effect,  and  I  would  think  that  would  not  be  our  intent. 

If  it  is  correct,  as  many  maintain,  that  the  definition  of  public  figure  is  now  so 
broad  as  to  include  just  about  anyone  whose  name  appears  in  print,  the  remedy^ 
I  suggest,  lies  in  altering  the  laws  dealing  with  libel  or  by  some  action,  through 
changing  the  burden  or  standards  of  proof  required  or  other  means,  narrow  the 
applicability  of  the  Sullivan  tests  to  those  who  legitimately  ought  to  have  to  make 
a  greater  showing  by  virtue  of  being  public  figures  in  the  genuine  and  originally 
intended  sense. 

To  attempt  to  deal  with  the  question,  instead,  in  this  legislation,  designed  to 
respond  to  a  particular  problem,  and  designed  to  preserve  the  ability  of  the  press 
to  provide  a  free  flow  of  information  to  the  public,  would  be  as  undesirable  as  it 
would  unwieldy,  very  likely  defeating  the  purpose  of  the  legislation  itself. 

For  to  grant  an  exemption  in  this  bill  for  cases  of  libel  would  do  far  greater 
damage  even  than  the  fact  it  would,  for  the  first  time,  and  again  with  all  the  force 
of  statute,  lay  down  a  requirement  that  confidential  sources  be  disclosed  more 
absolute  and  unrecognizant  of  the  newsgathering  function  to  be  protected  than 
even  the  court  in  Cervantes  has  done. 

It  would,  in  addition  and  instead,  invite  any  public  figure  embarrassed  by  an 
expose,  perhaps,  of  his  ofiicial  conduct  and  anxious  to  find  out  who  provided  the 
infoi-mation  exposing  him,  to  simply  bring  a  libel  suit  and  thereupon  demand  the 
identity  of  the  confidential  source.  Thus  an  exception  for  the  libel  area  perhaps 
more  than  in  any  other  area  in  which  exceptions  are  proposed  would  effectively 
wipe  out,  with  the  broadest  possible  stroke,  the  meaning  of  any  legislation. 
It  would  destroy — not  preserve — the  confidentiality  of  newsgathering  relation- 
ships as  would  nothing  else.  Its  impact  would  be  more  adverse  than  Branzburff. 
It  would  go  further  than  Congress  has  ever  gone  and  in  a  negative  way.  Because, 
as  the  United  States  Court  of  Appeals  for  the  Second  Circuit  recognized  in 
Baker  v.  F  <£  F  Investment,  supra,  in  denying  a  motion  to  compel  disclosure  by  a 
journalist  in  a  civil  action,  an  absolute  positive  requirement  of  disclosure  does 
presently  exist  in  federal  law.  With  the  enactment  of  an  exception  in  this  legisla- 
tion for  such  civil  areas,  in  my  judgment,  such  a  positive  requirement  would,  for 
the  first  time,  then  exist. 

I  do  not  believe  that  is  what  even  those  concerned  with  the  impact  on  libel  cases 
intend.  But  I  believe  that  would  be  the  result  of  making  such  an  exception. 

Moreover,  grave  doubt  as  to  constitutionality  would  exist,  I  believe,  were  the 
Congress  to  compel  disclosure  in  any  qualifications  it  included  in  ways  beyond 
what  the  courts  have  already  held  might  be  compelled  by  virtue  of  the  First 
Amendment  nature  that  attaches  to  newsgathering  and  which  affords  it  special 
protection,  including,  as  indicated  in  Cervantes,  protection  under  some  circum- 
stances for  confidentiality. 

Congress,  therefore,  confronts  complex  constitutional  questions  wherever  it 
might  seek  to  limit  the  shield  or  specifically  delineate  exceptions.  They  are  ques- 
tions, in  my  judgment,  Congress  need  not  confront,  and  ought  not  to  confront,  in 
this  legislation.  What  it  ought  to  confront  is  the  clear  constitutional  suitability^ 
as  the  majority  found  it  to  exist  in  Branzlmrg,  to  enact  a  shield  law  for  the  pur- 
pose of  protecting  the  free  flow  of  information. 

I  would  urge  that  we  are  better  on  all  grounds  to  adhere  to  the  simplest  bill 
possible  if  it  is  to  meet  the  objectives  which  prompt  it  in  the  first  place,  and 
not  try  to  deal  in  this  bill  with  the  variety  of  contemplations  such  consideration, 
provokes  which  do  not  need  to  be  dealt  with  in  this  bill,  either  because  those 
situations  are  already  dealt  with  in  existing  practice  or  law  and  would  remain 
unaffected,  or  because  the  apprehensions  which  provoke  some  of  the  proposed 
apprehensions  are  unfounded  either  in  law  or  fact. 

Another  major  area,  however,  needs  to  be  discussed. 

IMPACT   ON   DEFENDANTS 

The  rights  of  defendants  and  hypothetical  negation  of  them  asserted  by  some 
persons  who,  I  believe,  misjudge  the  meaning  and  effect  of  the  proposed  abso- 
lute shield  bill,  nevertheless  troubles  many  and  perhaps  some  liberals  the  most.. 
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In  the  hyi)othetical  extreme  used  to  illustrate,  an  Innocent  man  is  about  to 
be  convicted  of  murder  and  sentenced  to  death  and  actually  executed.  Only 
forcing  a  newsman  to  reveal  confidential  sources  and/or  producing  confidential 
newsgathering  materials  can  save  him.  Enactment  of  an  absolute  privilege,  ergo, 
would  doom  the  innocent  man  to  death. 

It  seems  to  me  there  are  several  reassuring  answers  to  this. 

One  is  that  it  stretches  the  imagination,  I  think,  almost  to  the  breaking  point 
to  conceive  of  a  newsman  so  conscientious  and  dedicated  to  the  ethics  of  his 
profession  and  the  society  he  serves  that  he  will,  in  one  instance,  go  to  jail 
rather  than  betray  his  oath  of  confidentiality  to  a  news  source ;  but  who,  in  the 
hypothetical  example,  is  suddenly  so  absent  of  conscience  that  he  will  knowingly 
allow  an  iimocent  man  to  die  rather  than  voluntarily,  having  weighed  the  re- 
spective rights  of  all  concerned,  make  information  available  that  will  spare  our 
hypothetical  example  the  fate  of  undeserved  execution. 

Nothing  in  the  enactment  of  an  absolute  statute,  it  must  be  stressed,  bars 
the  voluntary  disclosure  of  sources  by  newsmen  where  the  need  is  overriding 
and  compelling,  whether  in  this  hypothetical  instance  or  in  any  other  instance, 
nonhypothetical. 

A  second  answer  is  that  one  has  to  weigh  against  the  hypothetical  example  the 
quite-clearly  unhypothetical  example  of  hundreds,  or  perhaps  even  thousands, 
of  instances  in  which  a  free  investigative  press,  relying  on  confidential  sources, 
has  in  fact  saved  innocent  persons  convicted  by  the  state  for  a  variety  of  offenses 
of  which  they  were,  in  fact,  innocent,  and  who  might  not  have  been  spared  absent 
the  ability  of  the  press  to  rely  on  confidential  sources.  I  submit  it  takes  far  less 
imagination  to  picture  the  future  innocent  person  convicted  of  murder  and  his 
fate  once  the  confidential  sources  on  which  the  press  relies  no  longer  exist. 

Finally,  the  hypothetical  innocent  defendant  is  not  without  legal  recourse  in 
the  eventuality  that  testimony  thought  to  have  substantial  bearing  on  the 
question  of  guilt  or  innocence  was  excluded  by  invocation  of  a  privilege.  The 
same  legal  processes  remain  open  to  him  as  in  all  other  cases  where  a  privilege 
against  disclosure  is  invoked  and  which  prevents  testimony  thought  to  be 
crucial,  such  as  in  the  recent  cases  in  which  the  government  elected  to  drop 
charges  rather  than  disclose  confidential  security  information  in  its  possession, 
or  where  a  motion  for  directed  acquittal  or  declaration  of  mistrial  is  in  order. 

CONSIDEKATIONS   IN    DRAFTING 

The  task  remains  of  considering  the  specific  language  and  scope  of  legislation 
to  enact  an  absolute  and  unqualified  privilege,  and  of  some  of  the  pragmatic 
considerations  which  weigh  on  us  as  legislators  who  must  address  the  general 
question  of  the  degree  to  which  refinement  of  any  statute  we  draft  ought  to  be 
left  to  the  courts,  and  the  degree  to  which  we  can  safely  depend  on  the  use  of 
legislative  history  to  assure  compliance  with  the  statute  as  intended,  and  the 
degree  to  which  we  cannot  so  dei>end. 

I  suggested  we  ought  not,  in  the  light  of  recent  experience,  leave  much  to 
the  legislative  history  that  is  really  properly  substantive,  but  that  we  ought  to 
make  the  provisions  of  the  statute  itself  unmistakably  clear  in  its  applications. 

It  came  as  some  surprise,  I  know,  to  my  distinguished  colleague  from  Cali- 
fornia who  authored  the  Freedom  of  Information  Act,  Congressman  Moss,  and 
who  has  always  been  clear  that  the  exemptions  provided  in  that  Act  insofar  as 
secrecy  classifications  are  concerned  were  open  to  citizens'  challenge  and  subject 
to  judicial  review,  to  read  the  recent  Supreme  Court  decision  judging  them 
beyond  the  scope  of  review  because  of  the  Court's  peculiarly  unique  reading  of 
the  legislative  history.  The  result  of  that  particular  decision  has  been,  in  large 
effect,  to  turn  what  was  initially  a  Freedom  of  Information  Act  into  a  Freedom 
from  Information  Act ;  and  a  piece  of  legislation  drawn  to  open  the  doors  of  the 
executive  branch  to  the  light  of  public  scrutiny,  is  transformed  into  a  vehicle  for 
shrouding  it  ever  deeper  in  the  darkness  of  secrecy. 

We  ought  not,  in  this  awesomely  vital  and  particularly  sensitive  task,  to  make 
the  mistake  in  this  instance  and  with  this  particular  Court  of  relying  on  legis- 
lative history  in  the  place  of  clear  statutory  language. 

In  the  judicial  area,  I  concur  with  the  majority  in  Branzhurg  that  presiding 
judges  in  trials  and  grand  jury  proceedings  ought  not  to  be  asked  to  make  finite 
value  judgments  and  applications  case  by  case.  Enactment  of  an  absolute  statute 
would  virtually  remove  this  cause  of  apprehension.  But  in  addressing  the  ques- 
tion generally  as  we  weigh  the  matter  of  legislation,  I  think  there  are  additional 
reasons  not  to  leave  these  fine  distinctions  and  areas  of  interpretation  to  trial 
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judges,  and  one  of  those  reasons  lies  in  the  despairing  account  carried  in  a 
lengtliy  Los  Angeles  Times  editorial  of  Nov.  29,  1972  of  some  of  those  fine  dis- 
tinctions drawn  by  presiding  judges  in  the  area  of  the  First  Amendment  already  : 

A  Monterey  County  judge  not  only  restricted  the  release  of  information  to 
the  media  but  removed  the  press  and  the  public  from  the  courtroom  while  the 
censorship  order  was  argued.  Furthermore,  he  forbade  public  complaints  about 
the  order. 

A  New  York  justice  barred  the  public  from  a  criminal  trial. 

The  secret  proceedings  ordered  in  a  court  in  Ventura  County  were  so  bizarre 
that  an  appellate  court  commented  :  "In  the  present  case,  it  is  startling  to  see  the 
evils  of  secret  proceedings  so  proliferating  in  seven  short  weeks  that  the  court 
could  reach  the  astonishing  result  of  committing  a  citizen  to  jail  in  secret  pro- 
ceedings, could  contemplate  inquisitorial  proceedings  against  the  newspaper 
reporter  for  reporting  this  commitment,  and  could  adopt  the  position  that  the 
district  attorney,  the  chief  law  enforcement  officer  in  the  county,  was  prohibited 
on  pain  of  contempt  from  advising  the  public  that  someone  had  been  sent  secretly 
to  jail  .  .  ." 

A  Superior  Court  judge  in  Los  Angeles  County  attempted  last  August  to  enforce 
direct  censorship.  He  ordered  the  media  (an  order  that  was  appealed)  not  to 
print  or  broadcast  anything  relating  to  a  murder  case  except  proceedings  in 
court,  over  which,  of  course,  he  exercises  direct  control. 

A  Superior  Court  judge  in  Los  Angeles  prohibited  any  comment  on  a  pending 
case  by  the  county,  its  sheriff  and  district  attorney,  the  city  of  Los  Angeles,  its 
chief  of  police  and  Board  of  Police  Commissioners.  His  assertion  of  power  was 
so  broad  that  a  writer  on  legal  affairs  stated,  "Thus  a  single  judge  in  a  single 
community  felt  it  appropriate  to  .  .  .  assume  the  role  of  the  Legislature,  the 
Supreme  Court,  the  executive  head  of  local  government,  the  promulgator  of  rules 
of  professional  conduct,  and,  most  importantly,  a  censor  of  speech." 

Another  judge,  in  a  flight  of  imagination,  named  the  district  attorney,  the 
sheriff,  the  chief  of  police  and  the  police  commissioners  of  Los  Angeles  as 
"Ministers  of  Justice,"  and  declared,  as  such,  that  their  "speech  is  peculiarly 
subject  to  judicial  control." 

A  Baton  Rouge,  La.,  judge  ordered  newspapers  not  to  publish  news  about  the 
trial  of  a  civil  rights  case. 

An  Arkansas  judge  ordered  newspapers  not  to  publish  news  on  the  verdict  of 
a  rape  trial. 

(The  State  Court  of  Appeal)  waived  aside  a  California  law  that  protects  the 
confidentiality  of  news  sources  (in  the  Farr  case)  and  said  it  regarded  such  laws 
as  "an  unconstitutional  interference  by  the  legislative  branch  with  an  inherent 
and  vital  power  of  the  court  to  control  its  own  proceedings  and  officers." 

And  finally,  a  San  Andreas,  California  judge  cited  a  local  newspaper  publisher 
for  contempt  for  writing  an  editorial  critical  of  the  fact  the  judge  had  personally 
filed  a  complaint  against  his  neighbor  for  allowing  a  black  labrador  retriever 
to  stray  into  his  garden — and  then  presided  over  the  owner's  pretrial  hearing. 
Such  newspaper  editorials,  said  the  district  attorney  in  support  of  the  judge's 
contempt  action,  "tend  to  embarrass  the  administration  of  justice  and  bring 
discredit  upon  the  court." 

I  would  counsel  the  appropriateness  of  recalling  these  incidents  in  each  and 
every  instance  where  proponents  of  legislation  affecting  newsmen  suggest  to  the 
Congress  that  certain  ambiguities  of  scope,  coverage,  application  or  definition 
be  "left  to  the  courts  to  work  out." 

STATE   PREEMPTION 

The  question  of  state  preemption  poses  a  separate  issue  even  if  agreement 
exists  on  the  desirability  of  a  federal  statute.  The  question  involves  two  parts : 
Can  the  Congress  extend  a  testimonial  privilege  to  the  States?  And  should  it  as  a 
matter  of  public  policy. 

The  weight  of  opinion  seems  to  be  clear  that  Congress  does  possess  clear  and 
ample  authority  in  this  area,  either  under  the  Commerce  Clause,  or  under  the 
authority  of  the  powers  given  it  under  the  First  Amendment  and  under  the 
Privilege  and  Immunities,  Due  Process  and  Enforcement  Clauses  of  the  Four- 
teenth Amendment. 

But  in  addition,  I  believe  it  is  sound  policy.  Newsgathering  has  unquestionably 
become  interstate  in  dimension.  To  require  reporters  crossing  state  lines  to  learn 
the  varying  protections  offered  or  not  offered  in  each  instance  by  state  statutes 
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and  restrict  their  reliance  on  sources  accordingly  is  to  place  a  burden  on  news- 
gatliering  which  I  think  would  be  severe  in  impinging  on  the  public's  right  to 
know. 

The  case  is  conclusively  made,  it  seems  to  me,  when  one  considers  the  situation 
that  would  obtain  if  a  federal  statute,  designed  to  preserve  the  free  flow  of 
information  and  confidentiality  of  sources,  is  enacted  but  not  extended  to  the 
States.  Such  a  dichotomy  would  have  the  same  effect  to  a  large  extent  as  failure 
to  pass  a  federal  statute.  For  it  would  place  an  impossible  burden  on  newsmen 
and  confidential  sources  alike  to  determine  when  and  if  and  how  a  protection 
or  an  exception  might  be  applied  in  a  given  instance.  To  impose  the  need  on  a 
newsman  to  inform  sources  he  might  safeguard  their  anonymity  under  one  cir- 
cumstance but  not  another  could  scarcely  have  any  other  effect  than  to  chill 
those  relationships  and  diminish  the  willingness  of  sources  to  provide  information. 

Again,  as  Justice  White  recognized : 

If  newsmen's  confidential  sources  are  as  sensitive  as  they  are  claimed  to  be, 
the  prospect  of  being  unmasked  whenever  a  judge  determines  the  situation 
justifies  it  is  hardly  a  satisfactory  solution  to  the  problem.  For  them,  it  would 
appear  that  only  an  absolute  privilege  would  suffice. 

It  is  the  certainty  of  protection  that  makes  the  relationship  possible  and  brings 
the  information  to  light.  To  protect  those  relationships  if  the  result  of  a  news- 
paper expose  leads  to  a  federal  proceeding,  but  not  in  a  state  proceeding,  is  really 
to  render  any  supposed  "protection"  problematical  in  the  extreme. 

Thus,  the  purpose  of  a  federal  statute  could  be  defeated  by  the  failure  to  ex- 
tend to  the  States.  If  Congress  may  act  on  the  federal  level  to  guarantee  an  over- 
riding public  interest  to  the  free  fiow  of  information,  it  cannot  be  seriously  held 
that  Congress  cannot  also  move  to  protect  that  federal  interest  where  failure  at 
the  State  level  would  negate  the  federal  interest  and  render  it  ineffectual  or 
meaningless.  To  do  so  would  be  to  argue  that  the  States  may  veto  and  annul 
overriding  federal  interests  which  are  undisputed. 

EXCEPTING   CONGRESS 

The  same  logic  and  reasoning  applies  to  the  question  of  granting  an  exception 
for  congressional  committees  as  to  any  other  major  exception.  It  would  render 
the  protection  meaningless  in  that  neither  newsmen  nor  sources  could  safely 
predict  when  anonymity  would  be  guaranteed. 

It  could  not,  in  fact,  be  guaranteed. 

Moreover,  in  none  of  the  states  which  have  enacted  some  form  of  shield  law — 
an  absolute  law  in  a  dozen  of  them — are  legislatures  excepted. 

The  Congress  ought  not  to  prove  more  retarded  than  the  States  in  this  regard 
in  moving  to  preserve  the  free  flow  of  information  to  the  public. 

To  do  so  would  be  an  invitation  to  the  remaining  states  which  have  not  yet 
acted,  and  to  some  which  have,  to  extend  a  similar  exception  to  the  protection  to 
state  legislatures. 

The  privilege,  for  all  practical  purposes,  ceases  to  exist  when  such  vast  areas 
of  inapplicability  are  created. 

SCOPE   OF   COVERAGE 

Finally,  there  remains  to  be  considered  the  central  questions  of  who  ought  to 
be  covered  by  a  statute  and  whether  the  privilege  ought  to  attach  to  confidential 
information  gathered,  in  addition  to  the  protection  of  sources,  and  to  what  extent. 

In  addressing  the  first  question,  I  believe  we  are  not  altogether  free  in  writing 
legislation  to  make  our  own  determination  as  to  whom  the  privilege  will  apply, 
or  in  our  definitions  of  those  in  the  newsgathering  profession,  but  that  we  are 
constrained  by  already-established  constitutional  boundaries. 

While  it  is  argued  that  Congress  would  be  enacting  a  testimonial  privilege 
within  its  discretion  and  can  make  it  as  "narrow  or  broad"  as  it  deems  appro- 
priate, and  that  it  is  not  dealing  directly  with  the  First  Amendment  or  attempt- 
ing to  define  newsmen  in  those  terms,  the  connotation  of  the  majority  in  Branz- 
iurg  should  remain  clear. 

It  employed  the  phrase  "as  narrow  or  broad"  in  reference  to  the  permissability 
of  fashioning  "standards  and  rules" — not  with  specific  reference  to  the  fashion- 
ing of  any  definition  of  "press".  Justice  White  earlier  suggests,  in  fact,  that  doing 
so  is  "a  questionable  procedure  .  .  ."  Moreover,  the  majority  later  makes  refer- 
ence to  "First  Amendment  limits"  in  discussing  even  the  fashioning  of 
"standards." 
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The  essential  point  for  the  Congress  in  defining  the  scope  of  coverage,  there- 
fore, is  that  by  precedent  the  Court  has  already  historically  ruled  time  and  again 
as  to  who,  in  effect,  is  "press"  and  therefore  falls  within  the  scope  of  certain 
First  Amendment  protections  which  put  them  beyond  the  reach  of  the  Congress, 
the  executive  branch,  or  the  states,  in  fashioning  legislation. 

For  Congress  to  extend  a  testimonial  privilege,  the  obvious  legislative  purpose 
of  which  is  to  affect  the  press  function  and  to  promote,  as  we  say,  "the  free  flow 
of  information,"  but  to  exclude  from  such  legislation  and  such  a  privilege  any 
the  Supreme  Court  has  time  and  again  ruled  are  entitled  to  the  general  press 
protections  afforded  by  the  First  Amendment,  would  appear  an  exercise  of  ob- 
vious constitutional  dubiousness.  For  in  fashioning  a  privilege  for  "press",  Con- 
gress would  be  in  the  position  if  it  writes  exclusions  to  the  privilege  of  saying 
some  are  not  press  whom  the  Supreme  Court  has  already  held  are  constitution- 
ally protected  as  such.  There  would  seem  to  me  to  be  the  gravest  question  of  the 
power  of  the  Congress  to  do  so.  Moreover,  I  do  not  believe  it  is  required  where 
the  Supreme  Court  has,  in  effect,  by  precedent,  determined  the  constitutional 
areas  of  protection  under  the  First  Amendment  right  of  freedom  of  the  press. 
The  definitions,  I  submit,  have  already  been  made,  and  with  a  constitutional 
force  the  Congress  in  writing  statutory  language  is  not  free  to  ignore. 

In  discussing  the  difiiculties  of  enacting  federal  shield  legislation,  Justice 
White  noted : 

Sooner  or  later,  it  would  be  necessary  to  define  those  categories  of  newsmen 
who  qualified  for  the  privilege,  a  questionalyle  procedure  in  light  of  the  tradi- 
tional doctrine  that  liberty  of  the  press  is  the  right  of  the  lonely  pamphleteer  who 
uses  carbon  paper  or  a  mimeograph  just  as  much  as  of  the  large  metropolitan 
publisher  who  utilizes  the  latest  photochemical  methods. 

But  it  is  later,  I  submit,  and  it  is  necessary  to  extend  protection  to  those  to 
whom  the  privilege  will  apply.  I  find  it  a  questionable  procedure,  however,  only 
if  we  attempt  to  make  the  exclusions  Justice  White  seems  to  assume  quite 
naturally  have  to  be  attempted  from  purely  a  pragmatic  standpoint.  And  it  is  a 
puzzle  for  me  that  he  apparently  feels  such  diflficulty  exists  when  that  assumption 
seems  to  me  to  run  thoroughly  counter  to  the  very  words  he  goes  on  to  recite  : 

Freedom  of  the  press  is  a  "fundamental  personal  right"  which  "is  not  confined 
to  newspapers  and  periodicals.  It  necessarily  embraces  pamphlets  and  leaflets  .  .  . 
The  press  in  its  historic  connotation  comprehends  every  sort  of  publication  which 
affords  a  vehicle  of  information  and  opinion."  (Lovell  v.  City  of  GriflSn,  1938.) 
The  informative  function  asserted  by  representatives  of  the  organized  press  in 
the  present  cases  is  also  performed  by  lecturers,  political  pollsters,  novelists, 
academic  researchers  and  dramatists.  Almost  any  author  may  quite  accurately 
assert  that  he  is  contributing  to  the  flow  of  information  to  the  public,  that  he 
relies  on  confidential  sources  of  information,  and  that  these  sources  will  be 
silenced  if  he  is  forced  to  make  disclosures  before  a  grand  jury. 

Unlike  Justice  White,  I  am  not  alarmed  at  the  prospect  of  an  all-inclusive 
application  of  the  privilege,  possible  because  I  do  not  forsee  a  national  spectacle 
of  poets,  dramatists,  pamphleteers  or  streetcomer  mimeograph  machine  opera- 
tors appearing  in  waves  to  invoke  the  privilege  before  grand  juries  anxious  to 
unmask  the  confidential  sources  of  Tennessee  Willianis.  the  mystical  inspira- 
tional sources  behind  the  poetry  of  James  Dickey,  or  the  faceless  housewives 
who  talk  to  Dr.  Gallup. 

Moreover,  should  we  reach  the  day  when  grand  juries  do  start  probing  the 
confidential  sources  of  Dr.  Gallup,  Tennessee  Williams  or  James  Dickey,  my 
conclusion  is  that  I  would  want  them  to  have  that  privilege  to  invoke. 

I  do  not  know"  how  many  lonely  pamphleteers  there  are  passing  out  their 
mimeographed  handouts  on  streetcorners  who  rely  on  confidential  sources  of 
information  or  i>erhaps  other  voices  unheard  by  the  rest  of  us.  But  I  think  if  a 
grand  jury  in  all  sobriety  summons  them  before  the  bar  of  that  tribunal  to  iden- 
tify those  voices,  we  ought  to  include  those  lonely  pamphleteers  in  the  protection 
extended  by  the  privilege. 

The  point  of  the  proposed  statute  is  to  protect  the  confidentiality  of  news 
sources  and  news  gathering  as  it  exists  in  experience  and  this  is  where  the 
impact  of  any  such  statute  is  required  and  will  apply. 

If.  in  experience,  it  applies  on  occasion  to  those  Justice  White  might  conclude 
ought  not  to  be  deemed  part  of  the  respectable  press,  as  he  thinks  of  the  press, 
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and  even  though  he  recognizes  them  as  press  under  the  First  Amendment,  I 
could  only  refer  Justice  White  back  to  his  own  words  : 

Liberty  of  the  press  is  the  right  of  the  lonely  pamphleteer  who  uses  carbon 
paper  or  a  mimeograph  just  as  much  as  of  the  largest  metropolitan  publisher  who 
utilizes  the  latest  photochemical  methods. 

The  question  of  whether  the  privilege  ought  to  attach  to  information  gathered 
as  well  as  to  the  confidential  source  is  a  separate  question  in  drafting  legislation. 
But  there  is  no  way  from  either  a  rational  standpoint  or  a  practical  one  that  I 
am  able  to  separate  them  under  a  privilege.  One  inevitably  leads  to  the  other, 
and  in  modem  times  "confidentiality"  in  effect  may  embrace,  in  its  vital  contri- 
bution to  newsgathering,  even  the  refusal  to  appear  before  a  grand  jury,  as  in 
the  case  of  Caldwell  (given  a  need  related  to  the  requirements  of  a  siDecific  set 
of  confidential  relationships  and  a  given  story)  to  the  necessity  of  a  TV  film 
crew  to  know  they  can  film  unharmed  in  a  neighborhood  because  the  residents 
understand  they  are  not  functioning  as  an  annex  to  law  enforcement  agencies, 
which  is  the  same  reason  we  have  successfully  discouraged  the  practice  of  FBI 
agents  posing  as  newsmen. 

I  am  perhaps  most  disturbed  by  those  who  suggest  such  a  separation  can  be 
made  and  ought  to  be  made,  and  that  we  should  limit  the  scope  of  the  privilege 
to  only  those  instances  involving  protection  of  confidential  sources  and  where 
the  explicit  promise  of  confidentiality  was  made — and  to  no  other  aspect  of  news- 
gathering. 

To  do  this  would  be  to  open  the  door,  under  sanction  of  federal  statute,  to  an 
all-out  assault  against  all  the  remainder  of  newsgathering  activities  we  would 
be  leaving  unprotected  and  which  have  even  been  mostly  respected  and  sancti- 
fied, by  experience  at  least,  in  the  past. 

One  suggestion  has  been  that  the  test  of  who  is  entitled  to  the  privilege  should 
be  whether  the  iierson  involved,  the  lecturer  or  author,  is  a  person  to  whom 
somebody  with  information  is  apt  to  go.  If  he  is  not,  the  Court  will  rule  that  he 
is  not  entitled  to  the  privilege. 

I  would  suggest  that  the  test  is  whether  the  person  involved  under  the  broad 
definition  of  the  press  is  someone  to  whom  somebody  with  information  does  go. 

For  what  we  are  attempting  to  protect  is  the  transmittal  to  society  of  the  in- 
formation, and  it  is  the  source,  and  it  is  the  free  flow  of  information  broadly  to 
the  public  by  whatever  means  of  published  or  broadcast  communications,  not 
the  "newsman"  as  such.  And  the  purposes  of  preserving  the  free  flow  of  infor- 
mation are  served  no  less  when  an  author,  lecturer,  or  a  pamphleteer  makes  that 
information  public,  relying  on  a  confidential  source,  than  if  it  is  done  in  the 
largest  newspaper  or  on  the  wave  of  the  most  powerful  television  signal. 

In  the  end,  as  Sen.  Cranston  suggested,  actual  experience  sorts  it  out.  Those 
with  information  to  give  really  go  to  those  they  think  have  professional  reasons 
to  receive  it.  But  the  privilege  ought  to — and  I  believe  constitutionally  must — 
extend  to  the  event  of  the  confidential  information  as  transmitted  to  anyone 
lying  within  the  broad  definition  of  "press"  under  the  First  Amendment,  and  not 
be  left  vague  to  impose  upon  the  courts  the  burden  of  deciding  the  "aptness"  of 
the  newsman  receiving  it  on  some  imagined  hierarchy  of  journalistic  power  or 
respectability. 

And  if  the  privilege  also  embraces  the  "newsgathering  activities"  of  the  lonely 
streetcorner  pamphleteer  no  less  than  of  our  publishing  empires.  I  think  the 
country  might  survive  that  expression  of  freedom  of  the  press,  and  perhaps  even 
profit  by  it.  Because,  as  Justice  White  himself  suggested,  that  is  what  freedom  of 
the  press  is  all  about,  and  the  lonely  pamphleteer  can  serve  the  public  right  to 
know  in  a  given  instance  no  less  than  CBS. 

SUMMARY 

It  is  an  easy  exercise  for  imagination  and  fancy  to  conjure  up  even  the  most 
grotesque  hypotheses  which  really,  boiled  down,  symbolize  a  fear  of  freedom. 
It  is  not  new.  It  is  the  ageless  question.  It  is  a  normal  human  and  legislative 
instinct.  Potential  abuses  of  freedom  may  always  be  summoned  to  mind.  They 
will  always,  in  reality,  exist.  But  I  thought  we  had  learned  in  this  country,  of 
all  countries,  that  if  we  consult  only  our  fears  and  apprehensions  that  those 
apprehensions  exist  in  every  area  of  liberty  and  can  be  used  to  end  liberty  itself 
on  the  most  plausible  and  convincing  grounds  at  any  time  we  wish  to  succumb 
to  an  instinct  that  regards  freedom  more  suspiciously  than  we  do  government. 
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There  is  little  in  the  way  of  possible  abuse  I  can  conjure  up  if  we  enact  an 
absolute,  unqualified,  all-inclusive  statute  beyond  what  has  existed  potentially 
in  all  our  past  history  of  actual  experience,  when  newsgathering  was  treated  with 
the  sanctity  we  are  seeking  merely  to  restore.  Rather,  our  experience  to  date 
does  not  provide  reason  for  apprehension,  but  confidence. 

If  we  wish  to  consult  only  our  imagination  and  our  fears,  we  may  find  any 
number  of  exceptions  to  the  privilege  and  which  will  destroy  the  privilege. 

If  we  wish,  instead,  to  consult  our  history  and  the  evidence  of  our  own  free 
society  to  date,  we  cannot  act  other  than  to  reaffirm  the  freedom  that  is  our 
only  meaning  and  our  only  real  strength  as  a  society. 

If  we  cannot  feel  that  spirit  within  us  anymore  in  drafting  this  legislation, 
then  let  us  quit. 

It  ia  not  a  partisan  concern.  It  seems  at  some  times  partisan  in  tone  because 
the  particular  issues  raised  by  initiating  the  practice  of  subpoenaeing  newsmen 
have  occurred  under  this  administration,  but  they  might  as  easily  have  occurred 
imder  any  other.  And  if  the  spokesman  for  the  administration  defend  that  prac- 
tice, others  in  that  same  party,  including  the  Governor  of  my  own  State  of  Cali- 
fornit.  Gov.  Reagan,  do  appreciate  the  threat  to  the  free  flow  of  information  to 
the  public  inherent  in  removing  the  protection  of  confidentiality. 

The  move  to  provide  a  remedy  is  bipartisan  and  not  partisan.  The  issue  is 
skeletal  in  terms  of  basic  liberties,  relating  to  the  structure  of  balances  that  exist 
and  the  threats  to  them  that  can  arise  under  any  administration  and  in  any 
political  or  social  circumstance.  It  is  in  the  recognition  of  this  fact  that  the 
remedy  will  be  found  and  will  rest.  But  it  is  worthwhile,  nonetheless,  to  appreci- 
ate the  particular  responsibility  that  now  falls  to  us  as  a  result  of  these  events : 

The  Supreme  Court  has  shown  it  does  not  understand  freedom.  The  Executive 
branch  has  shown  itself  antagonistic  to  freedom.  We  in  the  Congress  must  show 
we  are  not  afraid  of  freedom. 


Statement  of  Hon.  Charles  H.  Wilson,  a  U.S.  Representative  in  Congress 
From  the  State  of  California 

March  1,  1973. 

I  would  like  to  begin  by  thanking  the  Judiciary  Subcommittee  and  Chairman 
Kastenmeier  for  holding  these  hearings  on  the  Free  Flow  of  Information  Act,  and 
for  the  privilege  of  allowing  me  to  present  this  statement. 

As  a  duly  elected  representative  of  the  people  of  the  31st  Congressional  District 
in  the  State  of  California,  and  as  such  representative  of  the  press  of  the  district, 
I  have  made  an  intensive  effort  to  secure  the  comments,  feelings,  attitudes  and 
positions  of  these  good  people  to  transmit  to  your  distinguished  committee  for 
support  in  enacting  legislation  in  this  very  sensitive  area  involving  a  basic  con- 
stitutional right :  the  right  of  the  public  to  know. 

Since  our  Constitution  has  historically  protected  press  freedom  since  its  be- 
ginning, that  such  a  basic  freedom  should  be  under  assault  is  cause  for  great 
alarm.  Indeed,  the  need  for  further  legislation  is  misunderstood  by  press  and 
public  alike. 

However,  the  infringement  of  this  basic  freedom  has  been  demonstrated  to  us 
in  a  very  stark  manner  by  the  actual  jailing  of  members  of  the  press  simply  be- 
cause of  their  refusal  to  yield  to  pressure  to  abrogate  their  just  and  right  guar- 
antees under  the  Constitution.  There  have  been  many  cases  in  the  last  four 
years  which  have  resulted  in  the  incarceration  of  individuals  who  have  staunchly 
defended  the  Constitutional  rights  of  the  public  and  suffered  because  of  their 
stand.  That  they  would  personally  suffer  for  a  freedom  of  vital  importance  to 
us  all  is  commendable.  Yet  it  is  terrifying  that  a  situation  exists  in  the  United 
States  of  America  which  allows  this  to  happen.  Criticism  of  the  press  is  well  and 
good,  but  abridging  its  freedom  to  the  extreme  of  incarceration  is  inimical  to 
the  democratic  process. 

The  foundation  of  this  country  is  our  Constitution,  the  Bill  of  Rights,  and  our 
balance  of  powers  between  the  executive,  the  legislative,  and  the  judicial.  Every 
individual  American  has  a  rght  to  know  all  the  decsions  exerted  over  him  at 
every  level,  city  and  township,  county,  state,  and  federal.  He  has  a  similar  right 
to  know  of  ever  criminal  action  perpetrated  against  him.  He  has  the  right  to 
know  the  good  and  the  evil  which  affect  the  welfare  of  himself,  his  family,  and 
his  loved  ones  because  they  bear  directly  upon  his  life,  liberty,  and  pursuit  of  hap- 
piness and  freedom. 
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Let  us  return  now  to  the  basic  right  in  question,  embodied  in  Article  I  of  the 
Bill  of  Rights  as  an  amendment  to  the  Constitution.  It  states :  "Congress  shall 
make  no  law  respecting  an  establishment  of  religion,  or  prohibiting  the  free 
exercise  thereof ;  or  abridging  the  freedom  of  speech  or  of  the  press ;  or  the  right 
of  the  people  peaceably  to  assemble  and  to  petition  the  Government  for  a  redress 
of  grievances."  We  shall  here  address  ourselves  to  the  portion  of  this  amendment 
dealing  with  the  abridgement  of  freedom  of  speech  or  of  the  press. 

Freedom  of  speech  without  fear  of  reprisal  is  essential  to  feedom  of  the  press. 
Yet  at  a  terrifyingly  accelerated  pace,  subpoena  after  subpoena  has  sought  to  re- 
quire the  press  to  stifle  freedom  of  speech  itself.  Through  forceful  actions,  the 
press  has  been  required  to  choose  between  divulging  its  sources  or  suffering  re- 
prisals and,  many  cases,  incarceration  for  its  refusal. 

Press  responsibility  is  impossible  without  press  freedom.  The  laws  now  exist- 
ing on  slander  and  libel  as  well  as  the  Constitutional  guarantees  have  enabled 
the  press  to  confine  itself,  by  and  large,  to  responsible  reportage.  Indeed,  no  other 
law  would  be  needed  were  it  not  for  the  courts'  interpretation  of  these  laws.  It 
is  this  interpretation  which  now  require  definition. 

The  American  press  is  a  powerful  arm  in  pursuit  of  truth.  Granted  it  is  im- 
perfect in  its  human  element.  Yet  its  history  has  proved,  time  and  time  again, 
that  it  is  one  of  our  most  precious  safeguards  of  freedom  and  justice  for  all 
Americans  in  the  past,  present,  and  future. 

Every  man  and  woman  of  the  press  has  impressed  upon  me  the  importance  of 
his  and  her  role  in  presenting  to  you  and  to  me  and  to  the  world  at  large  the 
truths  gleaned  from  their  journalistic  investigations.  Because  they  lack  the  legal 
procedure  to  require  testimony  through  subpoena,  they  are  dependent  upon  the 
good  will  of  informational  sources.  And  such  good  will,  they  state,  is  wholly  de- 
pendent upon  the  press'  assurance  of  confidentiality.  In  order  to  be  free  to  ex- 
po.se  the  injustices  and  the  wrongs  perpetrated  against  society,  confidentiality  of 
sources  must  be  guaranteed  without  fear  of  recrimination  at  the  local,  state, 
or  federal  level. 

.Judicial  actions  against  the  press  for  refusal  to  disclose  confidential  sources 
have  already  had  an  effect  upon  the  free  flow  of  information  to  the  public.  This 
is  a  dire  warning  of  a  situation  of  critcial  import  and  ultimate  consequence. 

Because  only  falsehood  of  staggering  proportion  will  flourish  in  secrecy,  truth 
will  only  flourish  with  freedom.  And  to  deny  this  freedom  of  truth  is  to  deny  a 
basic  premise  of  democracy  with  its  guarantees  of  a  government  of  the  people,  by 
the  people,  and  for  the  people.  It  is  submitted  here  that  this  basic  freedorn, 
through  Constitutional  prerogatives,  must  not  be  allowed  to  perish  from  this 
earth. 

The  following  statements  are  submitted  as  an  integral  portion  of  this  testimony 
in  support  of  legislation  which  this  subcommittee  should  enact  in  order  to  assure 
press  freedom  by  a  reafl[irmation  of  the  flrst  amendment  to  the  Constitution. 

The  Board  of  Directors  of  the  American  Newspaper  Publishers  Association  has 
voted  support  of  federal  legislation  to  grant  neswsmen  nonqualified  privilege  from 
subpoena,  and  the  same  position  was  adopted  by  the  Board  of  Directors  of  the 
American  Society  of  Newspaper  Editors.  The  ANPA  Board  has  devoted  many 
hours  over  the  past  three  years  to  discussions  of  problems  created  by  subpoena  of 
reporters  and/or  unpublished  materials  and  court  decisions  upholding  the  right  of 
government  at  state  and  federal  levels  to  enforce  such  subpoenas  by  contempt 
of  court  action. 

The  ANPA  advocated  unqualified  privilege  in  the  Caldwell  case  before  the 
U.S.  Supreme  Court,  yet  the  court  decision  held  that  such  a  privilege  does  not 
exist  under  present  law  and  that  it  can  only  be  granted  by  the  legislative  branch. 

Demonstrating  publisher  support  for  editors  and  reporters  in  this  context, 
the  ANPA  held  a  series  of  meetings  with  representatives  of  various  newspaper 
nnd  broadcast  organizations  to  review  and  analyze  the  many  pending  legisla- 
tive propofjals  and  existing  state  laws  and  to  seek  a  consensus  among  press  and 
broadcast  leaders. 

This  review  found  that  only  unqualified  privilege  would  solve  the  complex 
problems  presented  by  such  subpoenas  and  contempt  citations.  And  the  ANPA 
stresses  its  statement  that  "The  national  commitment  to  freedom  of  expression 
cannot  fully  serve  all  citizens  if  the  government  exercises  subpoena  power  which 
tends  to  influence  the  content  of  any  form  of  journalism." 

In  sup^iorting  my  House  Bill  H.  2200,  the  Pennsylvania  Newspaper  Publishers 
Association,  before  this  subcommittee,  stated  their  conviction  of  the  importance 
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of  unqualified  protection  of  reporters'  sources  and  news  media  materials.  They 
felt  that  without  such  protection  it  is  conceivable  for  news  sources  to  dry  up 
and  enterprising  reporting  to  be  discouraged.  This  Association  firmly  believes 
the  media  should  not  be  in  jeopardy  of  being  penalized  in  any  way  for  per- 
forming their  duty  of  informing  the  public. 

Furthermore,  the  Association  stated  that  it  is  the  purpose  and  duty  of  the 
press  to  provide  the  public  with  information.  The  American  people  have  a  Con- 
stitutional right  to  information.  An  informed  people  is  essential  to  the  success 
of  a  democracy.  And  protection  of  news  sources  at  both  state  and  federal  levels 
is  essential  to  an  informed  people. 

The  Association  advocates  giving  reporters  the  same  professional  relationship 
with  their  sources  as  are  enjoyed  by  the  doctor  with  his  patients,  the  lawyer 
with  his  clients,  and  the  priest  with  his  parishioners.  Otherwise,  what  other 
relationship  can  guarantee  the  freedom  to  research  a  story  so  that  the  public 
may  be  given  accurate  information?  In  this  view,  the  Association  affirms  that 
House  Bill  2200  would  enforce  the  guarantee  under  the  Constitution's  First 
Amendment  and  would  protect  the  people's  opportunity  to  obtain  all  the  informa- 
tion possible  as  an  imperative  safe.guard  of  the  public's  right  to  know. 

On  February  10,  1973,  the  California  Newspaper  Publishers  Association,  a 
spokesman  for  all  the  newspaper  media  of  the  State  of  California,  adopted  this 
resolution : 

"Because  it  is  essential  to  the  proper  role  of  newspapers  in  American  society 
that  reiporters  be  protected  in  securing  newB  from  confidential  sources ;  and  be- 
cause protecting  this  historic  reportorial  role  also  protects  the  public  in  its  right 
to  know ;  and  because,  without  it,  newspapers  would  be  crippled  in  their  efforts 
to  scrutinize  the  operations  of  government  at  all  levels  and  to  protect  the 
American  people  from  those  public  officials  who  become  unscrupulous,  the  Cali- 
fornia Newspaper  Publishers  Association  calls  upon  the  United  States  Congress 
and  the  California  Legislature  to  enact  legislation  which  will  protect  the  con- 
fidential sources  and  confidential  information  as  totally  and  absolutely  as  is 
constitutionally  possible." 

Harold  S.  Keating,  Jr.,  Section  Editor  of  the  Los  Angeles  Titties,  pointing  out 
that  the  American  public  has  the  most  to  lose  if  the  precious  freedom  of  the  press 
is  eroded,  has  stated  that  the  majority  of  the  working  press  believes  that  the 
briefest  possible  law  would  serve  the  ultimate  good  of  the  public.  Additionally, 
ho  feels  it  is  almost  axiomatic  that  the  longer  and  more  complex  a  statement  or 
law  becomes,  the  ea.sier  it  is  to  find  loopholes  and  escape  hatches. 

He  maintains  that  opponents  of  complete  press  freedom,  piously  disclaiming 
that  all  they  really  want  is  full  and  complete  protection  for  the  public,  can  point 
to  a  relatively  few  serious  transgressions  by  newsmen.  The  press,  he  adds,  is 
the  first  to  point  the  finger  of  guilt  at  itself.  "Historically,  every  form  of  totali- 
tarian government  has  made  its  first  move  against  a  free  press.  A  fi*ee  press  and 
totalitarianism  cannot  exist  side  by  side." 

James  Box,  Managing  Editor  of  the  South  Bay  Daily  Breeze,  a  member  of  the 
Copley  Press,  has  indicated  a  need  for  additional  specific  laws  now  because  of 
the  many  judicial  actions  taken  in  recent  years.  Mr.  Box  also  supports  statements 
made  by  Mr.  Keating  that  news  sources  in  local  courts,  city  councils,  and  local 
government  bodies  are  now  changing  their  attitudes.  Because  the  confidentiality 
and  free  flow  of  information  are  not  as  apparent  as  in  the  past,  the  public  is 
already  suffering  the  effects  of  the  absence  of  free  flow  of  information. 

Included  in  this  statement  is  the  urgent  requirement  that  reporters  be  pro- 
tected from  prosecution  and  persecution  for  any  period  of  time  when  they  are  not 
actively  employed  by  the  press.  For  example,  William  Farr  of  the  Los  Angeles 
Times  was  subjected  to  court  action  and  subsequently  jailed  during  an  interim 
period  when  he  was  not  engaged  as  an  employee  of  the  press. 

By  vote  of  its  Board  of  Directors,  the  Paciflc  Coast  Press  Clul),  whose  mem- 
bership represents  press  throughout  the  West,  has  stated  that  freedom  of  the 
press  should  be  protected  by  law,  that  all  confidential  sources  of  information 
to  members  of  the  news  media  should  be  respected,  and  that  no  news  person 
should  be  forced  by  state  or  federal  law  to  reveal  the  source  of  his  information. 

W.  J.  Hunt,  publisher  of  the  Gardena  Valley  News,  does  not  minimize  the 
threat  to  free  i)ress  when  the  right  to  information  is  threatened  and  stresses 
that  only  with  a  total  shield  against  the  consequences  of  their  investigations 
and  their  reporting  can  newsmen  maintain  their  credibility  with  the  public.  He 
feels  that  freedom  of  the  press  can  only  flourish  if  the  journalists  have  unham- 
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pered  access  to  sources  and  can  protect  the  good  will  of  their  sources  with  com- 
plete confidentiality.  Mr.  Hunt  is  among  those  who  are  gravely  concerned  that 
news  sources  are  retreating  to  silence  in  fear  of  legal  reprisal  for  divulging 
their  sources  to  the  press. 

The  Southwest  Press  Association  members  state,  "With  such  a  clearly  written 
measure  (the  First  Amendment)  already  the  law  of  the  land — indeed  for  two 
centuries — it  may  seem  altogether  unnecessary  that  another  legislative  action 
be  taken  to  protect  the  freedom  of  the  press.  It  is  the  opinion  of  the  Southwest 
Press  Association  that  in  fact  no  new  legislation  should  be  necessary  to  protect 
the  'public's  right  to  know.' 

"Unfortunately  the  public  interest  is  not  served  by  a  press  or  a  Congress 
willing  to  sit  back  and  say  'no  law  is  needed'  because  the  Constitution  provides 
enough  protection.  The  U.S.  Supreme  Court  ended  that  protection  when  it 
ruled  newsmen  could  no  longer  protect  the  identity  of  confidential  news  sources. 
Already  imprisonment  and  harassment  of  newsmen  has  begun  from  coast  to 
coast.  This  intimidation  is  stifling  the  role  of  the  media  as  the  public's  watchdog." 

"It  is  evident  to  reporters  in  the  field  that  potential  news  sources  are  drying 
up  because  people  are  afraid  they  will  be  identified.  They  fear  for  their  jobs, 
safety  of  their  families,  their  personal  reputations.  As  a  result  the  public  is 
less  informed  and  the  strength  of  our  nation  undermined." 

"Congressional  action  is  needed  immediately  to  stem  a  dangerous  trend  towards 
judicial  and  governmental  intervention  in  the  area  of  freedom  of  the  press. 
We  strongly  support  absolute  shield  laws  similar  to  those  introduced  by  Con- 
gressman Wilson,  Senator  Alan  Cranston's  1972  bill,  and  Representative  Alphonzo 
Bell's  federal  shield  bill." 

The  Board  of  Directors  of  the  Southern  California  Broadcasters  Association, 
representing  one  hundred  twenty  seven  radio  stations  in  Southern  California, 
stated  as  follows  : 

"The  Southern  California  Broadcasters  Association,  on  behalf  of  its  mem- 
bership, supports  any  law  whose  purpose  is  to  insure  the  free  flow  of  news  and 
other  information  to  the  public  so  that  those  who  gather,  write,  edit,  or  dissem- 
inate such  information  can  perform  these  vital  functions  in  a  free  and  unfet- 
tered atmosphere.  Further,  this  absolute  privilege  should  grant  a  news  person 
total  protection  in  regard  to  the  disclosure  of  a  news  source  which  the  courts 
cannot  remove  under  any  circumstances." 

The  press  is  joined  by  overwhelming  public  support  in  its  stand  for  freedom. 
A  Gallup  poll  conducted  in  1972  asked  of  1,462  citizens  this  question :  "Suppose 
a  newspaper  reporter  obtains  information  for  a  news  article  he  is  writing  from 
a  person  who  asks  that  his  name  be  withheld.  Do  you  think  that  the  reporter 
should  or  should  not  be  required  to  reveal  the  name  of  this  man  if  he  is  taken 
to  court  to  testify  about  the  information  in  his  news  article?" 

A  total  of  57% — a  clear  majority — stated  that  the  reporter  should  not  reveal 
his  sources.  35%  felt  that  the  reporter  should  reveal,  and  no  opinion  was  given 
by  9%  of  those  polled. 

Dr.  Gallup  pointed  out  that  educational  level  affected  these  findings;  the 
higher  educational  achievers  answered  that  a  reporter  should  not  have  to 
divxilge  his  sources. 

My  colleagues,  the  preponderance  of  evidence  shows  a  clearcut  course  of  action 
to  be  taken.  The  Constitutional  guarantees  of  freedom  of  speech  and  freedom 
of  the  press  must  be  upheld.  The  right  of  the  public  to  be  informed  must  be 
upheld.  If  this  requires  Congressional  action,  then  by  all  means  we  should  take 
that  action  by  passing  brief,  all-inclusive  legislation  which  is  free  of  exceptions 
which  might  lead  to  further  manipulation  and  misinterpretation. 

We  cannot  allow  an  insidious  and  terrifying  silence  to  permeate  the  press 
of  our  country.  As  stated  earlier,  the  silence  has  begun.  If  we  are  in  a  position 
to  end  it,  then  end  it  we  must. 

Statement  of  Elmeb  W.  Lower,  President,  ABC  News 

ABC  urges  this  Congress  to  enact  a  newsmen's  privilege  bill  to  provide  that 
newsmen  and  news  media  may  not  be  compelled  in  any  federal  or  state 
judicial,  legislative,  executive  or  administrative  proceeding  to  disclose  any  un- 
published information  or  the  source  of  any  information,  published  or  unpublished, 
gathered  in  the  course  of  investigating,  preparing  and  reporting  the  news.  The 
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privilege  should  extend  to  notes,  photographs,  film,  tapes  and  information  in 
any  form  which  the  newsman  or  news  medium  has  not  voluntarily  made  public. 

Last  October,  ABC  submitted  a  statement  to  House  Judiciary  Subcommittee 
No.  3  supporting  enactment  of  a  qualified  newsmen's  privilege  bill  in  the  belief 
that  qualified  privilege  would  suflSce  to  accomplish  the  goal  of  protecting  the 
free  flow  of  information  to  the  public.  In  light  of  developments  since  that  time, 
we  have  now  come  to  the  view  that  absolute  privilege  is  required  to  accom- 
plish this  end,  and  we  advocate  a  preemptive  statute  which  would  express  the 
sense  of  Congress  that  preserving  First  Amendment  values  warrants  national 
priority. 

The  news  media  have  faced  threats  to  freedom  of  the  press  in  the  past,  and 
have  withstood  those  attacks  without  recourse  to  national  legislation.  We  have 
been  sustained  by  powerful  First  Amendment  traditions,  supported  by  Supreme 
Court  decisions  which  have  recognized  that  our  democratic  system  depends 
upon  free  and  open  channels  of  communication.  The  Caldwell  decision  changed 
that,  and  what  has  ensued  since  Caldwell  has  turned  threat  into  reality. 

Sources  are  beginning  to  dry  up  and  reporters  are  censoring  themselves.  From 
the  field,  journalists  report  that  once-cooperative  confidential  sources,  aware  of 
the  Caldwell  decision,  are  backing  off  for  fear  of  exposure.  There  is  little 
dispute  that  journalists  rely  heavily  on  confidential  sources.  Often,  sources 
risk  their  jobs,  their  status,  perhaps  even  their  lives,  if  their  identity  is 
revealed.  Increase  the  risk  to  confidential  sources  and  you  decrease  the  number 
of  sources. 

Incidentally,  newsmen  as  a  group  have  no  predilection  for  martyrdom.  Like 
most  Americans,  newsmen  want  to  do  their  jobs  and  be  left  alone.  This 
observation  lends  credence  to  disturbing  reports  I  have  read  recently  that 
journalists  are  avoiding  being  present  during  activities  the  government  might 
want  to  investigate.  Other  newsmen  report  that  they  have  destroyed  back- 
ground notes  and  tapes  they  might  have  used  in  future  stories.  This  may  not 
be  censorship  as  strictly  defined,  but  the  result  is  identical.  The  public  is  denied 
information  it  would  otherwise  have. 

It  is  essential  that  we  remind  ourselves  that  the  information  the  press  digs 
up  which  causes  controversy  is  not  trivial  fan  magazine  gossip  about  celebrities' 
private  lives.  It  is  the  much  less  glamorous  but  much  more  significant  informa- 
tion about  corruption,  waste  and  ineflSciency  in  government,  and  in  unions,  cor- 
porations, charities  and  other  institutions  that  wield  influence  over  our  lives. 

It  is  equally  essential  to  reiterate  that  we  in  the  news  profession  do  not 
fancy  ourselves  a  privileged  class  entitled  to  immunity  as  a  matter  of  personal 
right.  We  view  newsmen's  privilege  as  necessary  to  the  effective  exercise  of 
our  responsibility  to  the  public.  The  public  responsibility  of  the  press  was 
built  into  our  system  by  the  Founding  Fathers  as  a  safeguard  against  the 
abuse  of  government  authority.  That  responsibility  has  grown  as  our  country 
and  government  have  expanded  and  the  individual's  sphere  of  personal  informa-^ 
tion  has  diminished. 

Since  Caldwell,  that  responsibility  has  become  hazardous.  The  number  of  sub- 
poenas for  reporters'  testimony  has  increased,  primarily  on  state  and  local  levels. 
State  judges  in  construing  state  "shield"  statutes  have  placed  extraordinarily 
narrow  interpretations  on  the  privilege  and  ruled  it  not  applicable  in  important 
cases. 

In  retrospect,  what  has  occurred  since  Caldwell  is  not  surprising.  If  a  news- 
man breaks  a  story  about  misdeeds  in  government,  he  is  the  cost  convenient  short- 
cut to  more  information.  Rather  than  conduct  its  own  investigation,  which  takes: 
time,  money  and  plain  hard  work,  the  authorities  demand  that  the  newsman 
turn  over  liis  work  product.  What  is  most  disturbing  is  the  instance  where  the 
newsman's  information  is  sought  not  to  identify  the  wrongdoer  but  to  identify 
the  source  that  caused  embarrassment  to  the  government.  The  practical  fact  is 
that  the  government  doesn't  need  the  newsman's  information  for  successful  pro- 
secution. No  newsman  or  news  organization  can  match  the  panoply  of  power  and 
resources  the  government  can  bring  to  bear  on  an  investigation  when  it  wants  to. 

It  is  also  not  surprising  that  state  judges  have  tended  to  find  loophoes  in  state 
"shield"  laws.  The  judge  is  duty-bound  to  summon  all  pertinent  witnesses  and 
available  data.  He  is  bound  to  be  harsh  in  evaluating  any  privilege  which  appears 
to  interfere  with  that  process.  His  perspective  is  necessarily  short-term — resolv- 
ing the  case  at  hand.  He  does  not  generally  give  appropriate  consideration  to  the 
larger,  societal  questions  raised  by  compelling  disclosure.  That  is  a  job  Congress, 
must  do. 
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The  climate  of  pressure  on  newsmen  since  Caldtcell  threatens  to  affect  our 
ability  to  function  effectively  even  where  no  strict  pledge  of  confidentiality  is  at 
issue.  The  spectacle  of  newsmen  testifying  before  grand  juries  and  investigative 
bodies  identifies  the  news  media  in  the  public  mind  as  an  investigative  arm  of 
government.  People  who  talk  to  reporters  and  who  allow  themselves  to  be  filmed 
will  become  more  cautious  if  they  perceive  reporters  as  police  accessories.  Lines 
of  communication  between  the  press  and  the  disaffected  groups  in  our  society, 
which  are  diflicult  enough  to  maintain  because  of  mistrust  of  the  establishment, 
will  become  more  difficult.  The  press  will  face  new  obstacles  in  digging  behind 
official  handouts  and  press  releases.  There  will  be  a  lot  the  public  will  never 
know.  The  free  flow  of  information,  which  is  the  foundation  of  intelligent  self- 
government,  will  be  less  free. 

In  conclusion,  ABC  urges  this  Congress  to  act  now  to  afford  newsmen  and  the 
news  media  absolute  privilege  against  compulsory  disclosure  of  information  and 
sources  in  any  federal  or  state  forum.  We  believe  this  approach  is  necessary  to 
preserve  the  public's  right  to  a  free  flow  of  information,  and  we  will  support 
any  bill  which  in  our  judgment  achieves  this  objective. 


AMEailCAN  LlBRAHY  ASSOCIATION, 

Washington,  B.C.,  March  27, 1973. 
Hon.  Robert  W.  Kastenmeieb, 

Chairman,  Subcommittee  No.  3,  Committee  on  the  Judiciary,  U.S.  House  of  Rep- 
resentatives, Washington,  D.C. 
Dear  Mr.  Kastenmeier  :  On  behalf  of  the  American  Library  Association,  may  I 
request  that  the  attached  Resolution  on  Shield  Laws  approved  by  the  Council 
of  the  Association  on  February  2,  1973,  be  made  a  part  of  the  record  of  hearings 
held  by  your  Subcommittee  on  H.R.  717  and  related  bills  concerning  newsmen's 
privilege. 

Sincerely, 

Eileen  D.  Cooke,  Director. 

Resolution  on  Shield  Laws 

Whereas,  The  privilege  of  authors,  journalists  and  broadcasters  to  protect  the 
confidentiality  of  their  sources  of  information  is  a  generally  accepted  principle  in 
the  United  States,  and 

Whereas,  This  privilege  has  recently  come  under  severe  attack  in  the  courts, 
resulting  in  the  jailing  of  reporters  and  the  infringement  of  freedom  of  informa- 
tion, and 

Whereas,  The  LIBRARY  BILL  OF  RIGHTS  cannot  be  implemented  when  in- 
formation is  being  suppressed  at  its  source,  and 

Whereas,  The  United  States  Congress  and  numerous  state  legislatures  are  pres- 
ently considering  measures,  commonly  known  as  shield  laws,  that  would  clearly 
establish  by  statute  the  privilege  of  confidentiality,  NOW,  THEREFORE,  BE  IT 

Resolved,  That  the  American  Library  Association  strongly  supports  the  en- 
actment by  Congress  of  a  broad  and  effective  federal  shield  law,  AND  BE  IT 
FURTHER 

Resolved,  That  the  Association  exhorts  its  chapters  to  work  vigorously  for  the 
enactment  of  similarly  broad  and  effective  shield  laws  in  every  state. 


Statement  of  Robert  G.  Fichenberg,  Chairman,  Freedom  of  Information 
Committee,  American  Society  of  Newspaper  Editors 

Last  September,  when  I  appeared  before  this  committee,  I  expressed  preference 
for  a  qualified  federal  shield  law.  At  that  time  I  said  that  H.R.  16527  (92nd  Con- 
gress), introduced  by  Mr.  Whalen  and  similar  to  the  Joint  Media  Committee's 
proposed  bill  "provides,  in  our  judgment,  adequate  and  reasonable  protection  for 
the  press  and  public,  while  imposing  adequate  and  reasonable  restraints  on  the 
government." 

In  the  intervening  months,  events  have  led  us  to  change  our  position. 

Since  last  fall,  four  newsmen  have  gone  to  jail  for  refusing  to  turn  over  un- 
published information  to  courts  or  grand  juries.  One  of  these  newsmen,  William 
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Farr  of  Los  Angeles,  recently  was  released  from  jail  pending  further  considera- 
tion of  his  case,  after  spending  almost  seven  weeks  behind  bars.  If  he  loses  this 
appeal,  he  conceivably  could  spend  the  rest  of  his  life  in  jail,  unless  he  betrays 

his  trust.  ^        .   .,        ^  s- 

At  least  a  half  dozen  other  newsmen  across  the  country  face  jail  sentences  for 
defying  court  orders  to  break  confidences  or  for  reporting  information  about 
criminal  cases  that  courts  did  not  want  published. 

As  the  result  of  the  U.S.  Supreme  Court's  narrow  interpretation  of  the  First 
Amendment  in  the  Branzburg  case,  other  courts  have  expressed  similarly  narrow 
views.  Prosecuters  have  become  emboldened  to  issue  more  subpoenas.  It  has 
become  clearer  in  each  successive  month  that  a  dangerous  assault  is  developing 
against  newsmen's  ability  to  obtain  information  from  confidential  sources  with- 
out having  to  betray  their  trust  to  their  sources.  The  ultimate  effect  of  this 
assault  is  a  denial  of  the  public's  right  to  an  unrestricted  flow  of  information. 

In  view  of  this  developing  situation,  the  board  of  directors  of  the  American 
Society  of  Newspaper  Editors  passed  the  following  resolution  at  its  fall  meeting 
last  November  20 :  .-,-,, 

"Whereas  the  First  Amendment  right  of  the  public  to  be  kept  informed  has 
been  eroded  by  recent  court  decision,  the  American  Society  of  Newspaper  Editors 
rpsolvGS  ' 

"(1)  To  urge  Congress  to  restore  this  right  by  enacting  legislation  to  grant 
unqualified  protection  to  the  press  in  the  gathering  and  processing  of  news  for 
public  dissemination ;  and 

"(2)  To  urge  editors  and  publishers  to  support  their  reporters  and  take  the 
brunt  of  the  attack  on  themselves  in  every  way  possible  as  this  fight  for  the 
public's  constitutional  rights  is  continued." 

This  resolution  emphasizes  that  what  basically  is  involved  is  not  a  privilege 
for  a  special  group,  but  a  public  right. 

A  member  of  your  committee.  Representative  Drinan,  expressed  this  latter 
principle  succinctly  in  a  recent  letter  to  The  New  York  Times.  In  his  letter. 
Representative  Drinan  said,  in  part : 

"The  right  of  the  journalist  not  to  be  subpoenaed  is  obviously  not  a  personal 
right ;  it  is  the  right  of  the  public  to  know — of  which  the  newsman  is  trustee. 
The  essential  question  therefore  comes  to  this :  Who,  if  anyone,  can  waive  the 
right  of  the  public  to  have  media  that  cannot  be  made  into  a  part  of  the  law 
enforcement  agencies  of  the  nation?  It  is  my  conviction  that  no  federal  or  state 
statute  should  try  to  set  forth  those  circumstances  which  would  permit  the  gov- 
ernment to  set  aside  the  right  of  the  public  to  know." 

In  the  light  of  the  developments  since  the  Supreme  Court's  Branzburg  de- 
cision, particularly  the  developments  in  the  last  three  months,  it  is  becoming 
increasingly  more  obvious  that  a  qualified  shield  law  will  not  provide  the  pro- 
tection that  is  needed. 

In  this  respect,  it  is  interesting  to  note  that  in  a  survey  by  the  Joint  Media 
Freedom  of  Information  Committee  last  fall  of  all  candidates  for  the  Congress, 
while  virtually  all  of  those  responding  expressed  support  for  some  type  of 
shield  legislation,  many  expressed  reservation  about  the  third  qualification  in 
H.R.  16.527.  This  qualification  would  compel  the  government  to  convince  a 
U.S.  District  Court  that  there  was  a  compelling  and  overriding  national  interest 
in  the  information  sought  from  a  newsman.  Many  members  of  Congress  and 
candidates  for  Congress  thought  this  qualification  too  vague  and  susceptible 
to  too  many  interpretations. 

This  very  valid  reservation  points  up,  in  my  judgment,  the  difficulty  in  trying 
to  draw  up  qualifications  that  would  not  be  self-defeating.  After  all,  what  we 
are  dealing  with  is  a  problem  that  relates  to  the  Bill  of  Rights,  which  are,  in 
the  main,  not  qualified  rights  but  absolute  rights. 

Why  should  the  public's  right  to  unrestricted  access  to  information  about  its 
government  be  absolute? 

The  late  Chief  .Tustice  Charles  Evans  Hughes  answered  the  question  41  years 
ago  when  he  wrote,  in  a  decision  overruling  the  closing  of  a  newspaper  in 
Minnesota : 

".  .  .  the  administration  of  government  has  become  more  complex,  the  op- 
portunities for  malfeasance  and  corruption  have  multiplied,  crime  has  grown 
to  most  serious  proportions,  and  the  danger  of  its  protection  by  unfaithful  of- 


539 

ficials  and  of  the  impairment  of  the  fundamental  security  of  life  and  property 
by  criminal  alliances  and  official  neglect,  emphasizes  the  primary  need  of  a 
vigilant  and  courageous  press  .  .  ." 

The  words  of  Chief  Justice  Hughes  are  even  more  applicable  to  1973  than 
they  were  in  1931.  But  as  more  than  one  newsman  can  testify,  the  kind  of 
"vigilant  and  courageous"  reporting  of  which  he  speaks  is  the  most  difficult  of 
all,  for  this  usually  involves  obtaining  information  from  inside  sources  with  the 
promise  not  to  betray  those  sources. 

Dr.  Frank  Stanton,  vice  chairman  of  the  Columbia  Broadcasting  System,  sum- 
marized the  situation  this  way  in  a  recent  speech  : 

"Left-  be  frank  about  this.  Most  of  the  revelations  that  we  get  about  govern- 
ment corruption  or  misdeeds  come  from  someone  having  told  press  in  confidence 
about  them.  Take  away  the  reporter's  pledge  of  source  protection — or  at  least 
weaken  it  by  the  possibility  that  he  might  have  to  go  to  jail  to  keep  it — and  you 
take  away  the  willingness  of  most  people  to  risk  divulging  information." 

In  his  dissenting  opinion  in  the  Branzburg  case,  Justice  Douglas  said  if  a 
reporter  "can  be  summoned  to  testify  in  secret  before  a  grand  jury,  his  sources 
will  dry  up  and  the  attempted  exposure,  the  effort  to  enlighten  the  public  will 
be  ended." 

Or,  as  Governor  Rockefeller  of  my  home  state  of  New  York  has  put  it :  "I'm 
convinced  that  if  reporters  should  ever  lose  the  right  to  protect  the  confi- 
dentiality of  their  sources  .  .  .  the  kind  of  resourceful,  probing  journalism  that 
first  exposed  most  of  the  serious  scandals,  corruption  and  injustices  in  our 
nation's  history  would  simply  disappear." 

It  is  interesting  to  note  that  the  Federal  Bureau  of  Investigation,  in  its 
report  on  its  1972  activities,  paid  high  tribute  to  confidential  informants,  through 
whose  assistance,  the  FBI  said,  7,257  fugitives  and  subjects  of  FBI  investigations 
were  arrested,  another  1,913  persons  wanted  for  questioning  were  located,  644 
persons  were  arrested  by  other  federal  agencies,  6,465  persons  wanted  for 
questioning  were  arrested  by  state  and  local  agencies  and  more  than  $133  million 
in  cash  and  merchandise  were  recovered,  all  in  fiscal  1972. 

This  was  an  impressive  performance.  No  one,  I'm  sure,  would  question,  in 
these  cases,  the  need  for  protecting  the  confidential  informants,  for  in  providing 
information  usually  unobtainable  any  other  way,  they  provided  a  valuable 
service  to  the  public. 

Have  you  ever  heard  of  any  case  in  which  a  grand  jury  or  a  court  has  forced 
an  FBI  agent  to  disclose  the  source  of  such  information  under  the  threat  of 
sending  him  to  jail  if  he  refused? 

I  submit  that  while  the  government  investigative  agencies  and  the  press  serve 
the  public  in  their  separate  ways,  they  are  mutually  supportive  of  the  public 
interest. 

As  you  will  recall,  Justice  White,  in  his  opinion  for  the  majority  in  the  Branz- 
burg case  said  that  although,  in  the  court's  opinion,  the  First  Amendment  does 
not  automatically  confer  a  shield  immunity  on  newsmen.  Congress  can  provide 
that  protection. 

In  retrospect,  our  earlier  feeling  that  a  qualified  protection  bill  would  satis- 
factorily meet  the  need  was  misguided.  It  has  become  increasingly  apparent  not 
only  to  the  officers  and  directors  of  the  American  Society  of  Newspaper  Editors, 
but  to  the  leaders  of  a  growing  number  of  media  organizations,  that  a  bill  con- 
ferring absolute  protection  is  the  only  answer. 

At  present,  more  than  a  dozen  bills,  sponsored  or  co-sponsored  by  nearly  100 
members  of  the  Congress,  have  been  introduced.  They  range  from  bills  providing 
considerable  qualifications  to  measures  providing  no  qualification.  The  number 
of  bills,  as  well  as  the  number  of  distinguished  members  of  the  Congress  who 
have  sponsored  and  co-sponsored  the  bills,  are — in  themselves — a  most  hearten- 
ing reflection  of  congressional  concern  and  awareness  of  the  problem. 

I  can  think  of  no  issue  before  the  present  Congress  which  is  of  more  importance 
to  the  people  of  this  country.  As  I  said  in  my  September  testimony  before  this 
committee,  the  Supreme  Court  decision  in  Branzburg  vs.  Hayes  has  placed  in 
jeopardy  the  free  flow  of  information  that  is  vital  in  a  free  society.  Only  the 
Congress  can  rectify  the  situation.  We  look  to  you  with  hope  and  confidence. 
And  I  add  now  the  hope  that  the  product  of  your  deliberations  will  be  enactment 
of  an  absolute  protection  bill.  The  people  deserve  no  less. 
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The  American   Sociological  Association, 

January  17,  1978. 
Hon.  Robert  W.  Kastenmeieb, 
REOB, 
Washington,  D.C. 

Dear  Congressman  Kastenmeier  :  Recent  stories  in  the  press  indicate  that 
you,  as  chairman  of  a  House  Judiciary  subcommittee,  plan  to  open  hearings  soon 
on  possible  legislation  concerning  newsmen's  privileges. 

I  am  writing  to  encourage  you  to  extend  your  deliberations  into  an  allied 
realm,  that  of  a  threat  to  free  scholarly  inquiry.  In  this  connection,  I  am  pleased 
to  call  to  your  attention  a  recent  action  by  our  elected  Council  representing  some 
fifteen  thousand  members  of  the  American  Sociological  Association.  Meeting  in 
San  Francisco  in  early  December,  the  Council  passed  the  following  resolution: 

Whereas  the  ASA  deplores  the  recent  imprisonment  of  Professor  Samuel  O. 
Popkin  of  Harvard  University,  who  was  held  in  civil  contempt  of  a  federal  grand 
.iury  for  refusing  to  disclose  the  names  of  persons  with  whom  he  had  discussed 
the  secret  war  study  carried  out  by  the  Pentagon ;  and 

Whereas  the  ASA  Council  applauds  Professor  Popkin's  courage  in  resisting 
the  attempt  to  extract  confidential  research  information  from  him  upon  pain  of 
imprisonment ;  and 

Whereas  we  conclude  that  the  Department  of  Justice,  both  in  pressing  this 
case  and  imposing  the  sanctions  of  imprisonment,  has  taken  a  serious  and  op- 
pressive step  in  chilling  free  scholarly  inquiry  ;  therefore  be  it 

Resolved,  That  we,  as  a  professional  association  of  social  scientists,  urge  that 
our  colleagues  and  the  general  public  be  aware  of  and  take  action  appropriate 
to  prevent  the  recurrence  of  such  arbitrary  and  oppressive  use  of  prosecutorial 
and  judicial  power  against  scholars. 

While  Professor  Popkin  has  been  released  from  jail,  the  problem  persists ;  and 
in  every  scholarly  community,  there  is  a  mounting  concern  over  the  issues  and 
uncertainties  posed  by  recent  court  action. 

We  stand  ready  to  be  of  whatever  assistance  we  can  as  you  proceed  with  your 
work  in  this  vital  area. 
'Sincerely  yours, 

Otto  N.  Larsen,  Executive  Officer. 


Statement  of  the  Honorable  Edward  M.  Korrt,  President,  Association  of 
American   Publishers,   Inc. 

Mr.  Chairman  and  Members  of  the  Subcommittee,  enough  meaningful  events 
have  transpired  since  last  September,  when  Kenneth  D.  McCormick,  the  chairman 
of  our  Association's  Committee  on  Freedom  to  Read,  testified  before  your  Sub- 
committee, to  cause  us  to  accept  your  invitation  to  file  this  additional  statement 
of  our  views.  The  Association  of  American  Publishers  is  extremely  grateful  for 
this  opportunity.  We  would  underscore  and  reiterate  all  that  Mr.  McCormick 
said  last  fall,  and  would  add  the  following : 

I.  IT  WOULD  be  unthinkable  NOT  TO  INCLUDE  BOOKS,  THEIR  AUTHORS,  EDITORS  AND 
publishers  among  THOSE  WHOSE  FIRST  AMENDMENT  BIGHTS  ARE  GUARANTEED 
BY    "shield"    LEGISLATION 

Most  of  the  bills  before  the  Subcommittee — and  particularly  those  with  sub- 
stantial backing  from  major  organizations  in  the  communications  and  informa- 
tion industries — do  specifically  include  books  under  First  Amendment  protection 
and  book-authors  among  "newsmen"  whose  information  and  confidential  sources 
would  be  protected  from  forced  disclosure.  Mr.  McCormick  quoted,  and  we  would 
again  call  your  attention  to,  the  unanimous  Supreme  Court  opinion  written  by 
the  late  Chief  Justice  Hughes  in  1938,  in  Lovell  v.  City  of  Oriffin,  to  the  effect 
that  the  press  "in  its  historic  connotation  comprehends  every  sort  of  publication 
which  accords  a  vehicle  of  information  and  opinion."  As  Mr.  Dan  Lacy,  Senior 
Vice  President  of  the  McGraw-Hill  Book  Co.  testified  on  this  question  before 
your  Subcommittee  on  February  7,  "It  is  generally  impossible  to  make  a  distinc- 
tion solely  on  the  basis  of  the  physical  form  of  the  media."  Mr.  Lacy  noted  that 
investigative  reporting  often  reaches  the  public  in  the  form  of  a  book :  we  would 
add  that  general  news  also  often  takes  that  form,  as  you  will  recognize  from  the 
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appearance  of  such  "instant"  mass-market  paperback  books  as  Bantam's  "The 
President's  Trip  to  China."  which  appeared  within  days  of  the  conclusion  of  the 
mainland  China  visit  by  Mr.  Nixon  a  year  ago.  Furthermore,  with  the  demise  of 
such  general-audience  magazines  as  LIFE  and  LOOK,  it  would  be  logical  to 
expect  the  book  to  assume  an  ever-greater  role  in  bringing  "news"  to  public 
attention.  Books  afford  an  advocate  unrestricted  freedom  to  express  his  views 
directly  and  forthrightly :  they  are  not  subject  to  dilution  by  commercial  or 
extraneous  messages.  Book  publishers  do  not  work  under  the  fear  of  losing  a 
government  license  nor,  generally  speaking,  under  threats  of  petty  retribution- 
by  advertisers  or  subscribers.  Book  publishers  often  publish  several  books  on  the- 
same  subject  expressing  diverse  and  divergent  points  of  view — with  some  or  air. 
of  which  the  publisher  may  himself  disagree.  Thus,  books  are  every  bit  as  vita^ 
to  the  spread  of  information  in  a  free  democracy  as  are  newspapers  and 
magazines. 

II.    THE   PROBLEM    OF   DEFINING   AN   AUTHOR   IS    NOT    INSURMOUNTABLE 

Inclusion  of  books  in  "shield"  legislation  would  appear  to  raise  a  difficultj^ 
in  the  definition  of  an  author,  but  v,-e  suggest  that  this  problem  is  not  of  major 
proportions.  Obviously,  the  author  of  a  published  work  on  the  subject  under 
inquiry  would  be  protected.  Certainly,  just  as  Peter  Bridge  told  you  that  "the 
newsman's  license  is  his  paycheck,"  so  there  would  be  no  difficulty  in  equating 
an  unpublished  author  with  his  royalty  advance  check  and  contract.  And  surely 
the  courts  would  have  no  trouble  recognizing  as  legitimate  an  author  who,  eveu 
absent  a  royalty  check  or  contract,  has  made  most  of  his  living  by  writing.  The 
unpublished  author  without  such  background,  if  he  could  not  produce  a  manu- 
script or  outline  together  with  testimony  as  to  his  serious  intentions,  would 
present  the  courts  with  an  issue  of  fact  such  as  they  are  called  upon  to  determine 
every  day. 

III.    THE    NATURE   OF   THE   PROBLEM    AND   THE   TEMPER   OF   THE    TIMES    DEMAND 
LEGISLATION    THAT   IS   ABSOLUTE   AND   PRE-EMPTIVE 

Admittedly,  there  are  differences  of  opinion,  both  within  the  Congress  and 
among  press  groups,  as  to  the  desirability  and  even  the  constitutionality  of 
federal  legislation  which  protects  the  writer  from  subpoena  under  all  circum- 
stances and  at  every  governmental  level.  On  the  latter  point,  we  would  cite  the 
testimony  to  this  Subcommittee  last  September  of  Mr.  Irwin  Karp,  Counsel  for 
the  Authors  League  of  America,  to  the  effect  that  since  the  gathering  and  dissemi- 
nating of  information  is  bound  to  be  interstate  in  character.  Congress  ha.? 
authority  to  enact  a  pre-emptive  statute  under  the  First  and  Fourteenth: 
Amendments. 

Others  better  qualified  will  argue  the  constitutional  issue  at  length,  but  the 
Supreme  Court  has  held  on  many  occasions  that  determinations  of  state  courts 
and  legislatures  must  give  way  when  they  conflict  with  constitutional  guarantees. 

Clearly,  the  Constitution  allows  the  Congress  to  legislate  in  this  area  for  the- 
states  as  well  as  the  federal  government.  And  the  practical  need  for  pre-emptive' 
legislation  is  readily  apparent.  The  goal  here  is  to  afford  the  public  access  to 
information  by  preventing  the  drying  up  of  confidential  sources.  Those  who  are 
willing  to  speak  and  divulge  information  only  in  return  for  a  guarantee  of  con- 
fidentiality cannot  be  satisfied  with  protection  in  federal  proceedings  alone.  If 
in  one  proceeding  in  one  state  compulsory  disclosure  of  identity  and  confidential', 
information  can  be  forced,  there  is  no  genuine  guarantee — sources  will  remain! 
silent  and  stories  will  not  be  written ;  the  public  will  be  denied  its  First  Amende 
ment  right  of  access  to  information. 

This  is  not  an  "academic"  concern.  Recent  experience  has  shown  that  con- 
tempt citations  and  jail  sentences  have  in  fact  resulted  from  the  absence  or 
inadequacy  of  state  legislation.  Federal  protection  alone  would  not  have  pre- 
vented those  intrusions  into  the  workings  of  a  free  press.  Moreover,  much  of  the 
important  investigative  reporting  of  our  time  deals  with  local  issues.  As  stated 
by  the  Supreme  court  in  ]<^ear  v.  Minnesota:  ".  .  .  The  administration  of  gov- 
ernment has  become  more  complex,  the  opportunities  for  malfeasance  and  cor- 
ruption have  multiplied,  crime  has  grown  to  most  serious  proportions,  and  the 
danger  of  its  protection  by  unfaithful  officials  and  of  the  impairment  of  the- 
fundamental  security  of  life  and  property  by  criminal  alliances  and  official 
neglect,  emphasizes  the  primary  need  of  a  vigilant  and  courageous  press,  espe- 
cially in  great  cities."  What  the  Court  said  in  1931  could  not  apply  more  aptly" 
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to  the  need  for  a  Peter  Bridge  in  1972  to  pursue  his  investigations,  yet  the  state 
shield  law  did  not  protect  that  "primary  need"  in  his  situation. 

Not  only  does  the  subject  matter  of  investigative  reporting  require  a  preemptive 
statute,  but  the  extent  of  dissemination  and  distribution  equally  requires  uniform 
national  protection.  While  some  newspapers  or  television  programs  are  directed 
only  to  a  local  audience,  many  of  these  carry  columns  or  news  items  which  are 
syndicated  nationally.  Certainly  books  are  generally  distributed  throughout  the 
nation.  Subjecting  their  authors,  editors  and  publishers  to  compulsory  disclosure 
of  sources  and  confidential  information  in  some  proceedings  in  some  jurisdictions 
would  vitiate  the  puri>ose  for  protection  in  federal  proceedings.  In  short,  we 
believe  that  shield  legislation  must  apply  to  every  federal  and  state  proceeding  in 
the  nation. 

As  a  safeguard,  it  would  perhaps  be  wise  to  include  a  severability  clause  in 
whatever  legislation  is  enacted.  This  would  insure  its  preservation  at  the  federal 
level,  even  if  its  validity  at  lower  levels  were  rejected  by  the  courts.  Such  a 
statute  still  would  have  the  effect  of  demonstrating  congressional  intent  to  state 
and  local  legislative,  judicial  and  administrative  bodies,  where,  as  we  have  noted, 
the  most  blatant  abuses  of  press  freedom  have  occurred. 

As  for  the  issue  of  absolute  vs.  qualified  legislation  :  one  cannot  fail  to  be  per- 
suaded by  the  testimony  of  men  who  have  spent  time  in  jail  to  defend  their  right 
to  protect  confidential  sources  that  to  qualify  First  Amendment  protection  is  to 
open  loopholes  that  cannot  adequately  be  delimited  and  that  will  be  enlarged  and 
abused  by  a  lazy  prosecutor,  a  "fishing"  grand  jury  or  an  overbearing  judge. 

While  we  are  familiar  with  the  reasons  given  by  those  who  favor  certain  quali- 
fications, we  believe  that  the  goals  of  law  enforcement  will  be  better  served  by 
the  unfettered  workings  of  a  "vigilant  and  courageous  press."  In  terms  of  com- 
peting interests  and  priorities,  only  the  Sixth  Amendment's  grant  of  compulsory 
process  to  the  accused  in  a  criminal  proceeding  for  obtaining  witnesses  in  his 
favor  raises  a  substantial  issue  of  conflict.  Yet,  even  an  absolute  shield  law  can 
be  squared  with  the  Sixth  Amendment. 

Clearly  a  defendant  in  a  criminal  proceeding  cannot  compel  testimony  of  a 
witness  who  would  be  placed  in  a  position  of  incriminating  himself  by  his  own 
testimony.  In  the  absence  of  a  grant  of  immunity — unlikely  where  it  is  the  de- 
fendant and  not  the  state  seeking  testimony — that  situation  is  effectively  no  dif- 
ferent from  one  which  an  absolute  shield  law  might  create. 

Practically,  however,  this  potential  conflict  of  competing  constitutional  safe- 
guards is  unlikely  to  arise  :  witness  testimony  previously  given  by  others  in  these 
hearings,  that  in  those  few  instances  where  a  need  might  arise,  those  covered  by 
this  legislation  would  testify  voluntarily. 

With  respect  to  the  Justice  Department  position  that  the  Attorney  General's 
Guidelines  on  Newsmen's  Subpoenas  make  legislation  unnecessary,  we  suggest 
that  these  guidelines  are  at  best  subject  to  amendment  or  abandonment  by  this 
or  succeeding  Attorneys  General  and,  at  worst,  may  be  breached,  as  they  them- 
selves state,  in  "emergencies  or  other  unusual  situations."  Nor,  of  course,  do  those 
guidelines  specifically  encompass  books  and  authors  within  the  meaning  of  "the 
press" — and  we  have  recently  seen  instances  where  the  Government  has  demon- 
strated something  less  than  deep  respect  for  the  freedom  to  publish  books  with- 
out governmental  restraint.  In  support  of  that  statement,  one  might  cite  the 
Justice  Department  investigation  of  the  entire  Unitarian-Universalist  Associa- 
tion, a  religious  denomination,  because  its  book  publishing  arm,  the  Beacon  Press, 
published  the  "Pentagon  Papers"  after  they  were  in  the  public  domain ;  and  the 
"request"  by  the  Central  Intelligence  Agency  to  examine  the  manuscript  of  "The 
Politics  of  Heroin  in  Southeast  Asia,"  by  Alfred  W.  McCoy. 

In  short,  Mr.  Chairman  and  members  of  the  Subcommittee,  publishers  believe 
that  the  First  Amendment,  in  its  absolute  language,  applies  to  the  entire  press — 
books  very  much  included — under  all  circumstances  and  at  all  government  levels — 
and  that  the  liberties  it  guarantees  cannot  and  must  not  be  negotiated  or  divided. 


Ralph  A.  Barney,  Attorney  at  Law, 

WasJiington,  B.C.,  February  9,  1973. 
Hon.  Robert  W.  Kastenmeier, 
Chairman,  House  Judiciary  Committee, 
House  of  Representatives,  Washington,  B.C. 

Dear  Mr.  Chairman  :  In  connection  with  the  various  "shield"  bills  for  news- 
paper men  now  pending  before  your  committee  I  would  like  to  express  my  objec- 
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tion  to  all  such  bills  as  a  matter  of  principle.  If  it  is  permissible  under  the  rules' 
of  the  committee  I  would  like  to  have  this  letter  made  a  part  of  the  record  for  the 
consideration  of  the  Committee  members  and  all  the  members  of  the  Hoiise. 

This  is  just  part  of  the  continuing  effort  by  the  media  to  be  exempt  from  all 
laws  and  restraints  on  the  spurious  contention  that  any  and  every  obligation 
imposed  upon  the  media  is  an  attack  on  Freedom  of  the  Press.  Let  me  recall  for 
you  a  few  of  the  efforts  of  the  media  in  this  area. 

As  early  as  1918  the  press  was  contending  that  it  was  above  the  law.  In  the 
case  of  Toledo  Neivspaper  Company  v.  United  States,  247  U.S.  402,  the  Toledo' 
News-Bee  ran  a  series  of  stories  which,  in  effect,  defied  a  federal  judge  to  enter' 
an  order  in  a  pending  case  which  was  contrary  to  the  position  of  the  paper.  When: 
the  case  got  to  the  Supreme  Court  Chief  Justice  White  speaking  for  the  court  said 
(p.  419)  : 

We  might  well  pass  the  proposition  by  because  to  state  it  is  to  answer  it,  since 
it  involves  in  its  very  statement  the  contention  that  the  freedom  of  the  press  is 
the  freedom  to  do  wrong  with  impunity,  and  implies  the  right  to  frustrate  and 
defeat  the  discharge  of  those  governmental  duties  upon  the  performance  of  which 
the  freedom  of  all,  including  that  of  the  press,  depends.  The  safeguarding  and 
fructification  of  free  and  constitutional  institutions  is  the  very  basis  and  main- 
stay upon  which  the  freedom  of  the  press  rests,  and  that  freedom,  therefore,  does 
not  and  cannot  be  held  to  include  the  right  virtually  to  destroy  such  institutions. 
It  suffices  to  say  that,  however  complete  is  the  right  of  the  press  to  state  public 
things  and  discuss  them,  that  right,  as  every  other  right  enjoyed  in  human  society, 
is  subject  to  the  restraints  w^hich  separate  right  from  wrongdoing. 

INIay  I  suggest  to  you,  Mr.  Chairman,  that  these  restraints  against  wrongdoing 
are  as  valid  today  as  they  were  50  years  ago. 

In  1935  the  Associated  Press  contended  that  under  the  First  Amendment  it  was 
not  subject  to  the  provisions  of  the  National  Labor  Relations  Act  and  that  it  had 
the  right  to  discharge  an  employee  because  of  his  Union  activities.  The  Supreme 
Court  held  that  AP  had  no  such  right  and  that  it,  like  all  other  employers,  was 
subject  to  the  provisions  of  that  act.  {A.P.  v.  N.L.R.B.,  301  U.S.  103  (1937)  ). 

In  1946  the  Oklahoma  Press  Publishing  Company  contended  that  the  Fair 
Labor  Standards  Act  was  inapplicable  because  it  would  be  contrary  to  its  claimed 
First  Amendment  rights.  But  the  Company  went  even  further  than  that :  it  con- 
tended that  the  Wage  and  Hour  Administrator  could  not  even  subpoena  its  rec- 
ords to  determine  whether  the  company  had  in  fact  been  violating  the  rights  of 
its  emplovees.  The  language  of  the  Supreme  Court  is  revealing  as  to  the  attitude 
of  the  press  (327  U.S.  186, 196)  : 

Petitioners'  plea  that  the  Fourth  Amendment  places  them  so  far  above  the  law 
that  they  are  beyond  the  reach  of  congressional  and  judicial  power  as  those 
powers  have  been  exerted  here  only  the  ghost  of  controversy  long  since  settled 
adversely  to  their  claim.  *  *  * 

The  media  constantlj-  prates  and  prattles  about  the  right  of  the  people  to  know, 
and  of  course  this  is  the  present  basis  for  the  proposed  "shield"  bills.  This  is  pure 
and  unadulterated  propaganda.  Newspaper  publishers  have  done  many  things  to 
restrict  the  free  flow  of  news.  Let  me  recite  briefly  the  facts  regarding  the  Asso- 
ciated Press.  This,  as  you  know,  is  a  business  association  of  newspaper  publishers. 
It  was  originally  an  Illinois  corporation  of  about  1200  publishes.  It  gathered  news 
solely  for  the  benefit  of  its  members.  An  existing  member  had  an  absolute  veto 
power  over  the  application  of  a  new  member.  The  Supreme  Court  of  Illinois  held 
that  the  AP  as  then  operated  was  in  restraint  of  trade.  To  get  around  this  deter- 
mination a  new  organization  was  set  up  under  the  laws  of  New  York.  In  1942  the 
By-Laws  were  amended  to  require  a  "new"  member,  i.e.,  a  new  publisher  who 
wanted  its  services  to  pay  to  AP  10%  of  the  total  amov;nt  of  the  regular  assess- 
ment from  old  members  in  the  same  competitive  field  for  the  entire  period  from 
Octoier  1,  1900  to  the  time  of  his  election.  Under  these  rules  the  Supreme  Court 
said  that  a  new  member  could  not  have  entered  the  morning  field  in  New  York 
and  obtained  AP  service  without  paying  $1,432,142.73  and  in  Chicago  S416.631.90. 
To  enter  the  evening  field  in  New  York  and  obtain  AP  sei-vice  the  new  publisher 
would  have  to  pay  the  Association  $1,095,003.21  and  in  Chicago  $595,722.ai. 
{Associated  Press  v.  United  States,  326  U.S.  1, 11  (1945)  ) . 

It  seems  quite  evident,  Mr.  Chairman,  that  the  publishers  of  established  news- 
papers were  not  the  slightest  bit  interested  in  "the  right  of  the  people  to  know," 
but  were  only  interested  in  protecting  their  financial  or  money  making  activities. 
But  the  publishers,  through  AP  were  not  satisfied  in  thus  attempting  to  stifle 
the  dissemination  of  news ;  they  also  had  the  effrontery  to  claim  that  they  were 
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entitled  to  a  "different  and  more  favorable  kind  of  trial  procedure  than  all 
■other  persons  covered  by  the  [Sherman  Anti-Trust]  act."  (p.  6)  Justice  Black, 
speaking  for  the  Court  said,  among  other  things" 

*  *  *  Our  legal  system  has  not  established  different  measures  of  proof  for  the 
trial  of  cases  in  which  equally  intelligent  and  responsible  defendants  are  charged 
•with  violating  the  same  statute.  Member  publishers  of  AP  are  enrjaged  in  busi- 
ness for  profit  exactly  as  are  other  businessmen  who  sell  food,  steel,  aluminum, 
or  anything  else  people  need  or  tvant  . . .  The  fact  that  the  publisher  handles 
news  while  others  handle  food  does  not,  as  we  shall  later  point  out,  afford  the 
publisher  a  peculiar  constitutional  sanctuary  in  tchich  he  can  with  impunity 
molate  laws  regulating  his  business  practices. 

This  quotation  goes  to  the  heart  of  the  present  matter.  Is  the  Congress  going 
to  exempt  newsmen  from  the  laws  which  govern  everyone  else. 

It  is  not  only  the  metropolitan  press  that  seeks  to  suppress  the  news  from 
other  sources,  Mr.  Chaii-man,  but  also  the  press  in  the  smaller  cities.  In  1932 
the  publisher  of  the  Lorain  Journal  purchased  the  Times  Herald,  the  only 
■competing  newspaper  in  Lorain,  Ohio.  It  held  a  commanding  position  which 
reached  ninety-nine  percent  of  the  people  in  the  city.  In  1948  broadcasting  station 
"WEOL  was  licensed  with  its  principal  studio  in  Elyria.  just  eight  miles  north 
and  with  a  branch  studio  in  Lorain.  The  trial  court  found  that  "at  all  times 
since  WEOL  commenced  broadcasting  [the  Journal]  had  executed  a  plan  con- 
ceived to  eliminate  the  threat  of  competition  from  the  station.  [It]  refused  to 
accept  local  advertising  in  the  Journal  from  any  Lorain  County  advertiser  who 
advertised  or  who  [the  Journal]  believed  to  be  about  to  advertise  on  WEOL. 
The  court  found  expressly  that  the  purpose  and  extent  of  this  procedure  was 
to  destroy  the  broadcasting  Company."  (Lorain  Journal  v.  United  States,  342 
U.S.  143   (1951)) 

I  have  cited  these  few  instances  from  decisions  of  the  Supreme  Court  to 
■show  you  the  hypocracy  of  the  press  in  its  constant  clamor  about  the  "right  of 
the  people  to  know."  The  press  has  made  a  great  many  more  attempts  to  prevent 
the  people  from  knowing,  than  the  Government  has ;  the  difference  is  that  the 
■press  does  not  report  these  attempts.  These  are  matters  which  "the  people"  have 
!no  right  to  know. 

The  press  doesn't  want  "freedom,"  Mr.  Chairman ;  it  wants  "license  without 
responsibility."  It  has  demanded,  and  received  from  the  Supreme  Court,  virtually 
unlimited  license  to  libel  "political  figures"  (New  York  Times  v.  Sullivan,  376 
U.S.  2.54  (1964))  ;  "public  figures"  (Associated  Press  v.  Walker,  388  U.S.  130 
<1967) )  ;  and  just  plain  Joe,  meaning  everyone  (Rosenbloom  v.  Metromedia,  403 
U.S.  29  (1971) ).  The  only  exception  of  which  I  am  aware  is  the  case  of  Curtis 
Publishing  Co.  v.  Butts,  388  U.S.  130  (1967),  where  the  Supreme  Court  deter- 
mined that  there  was  gross  negligence  on  the  part  of  the  Saturday  Evening  Post 
in  its  article  about  Butts.  The  rule  now  is  that  the  press  is  exempt  from 
liability  unless  the  person  can  prove  actual  malice  or  a  careless  desregard  of 
the  truth  by  the  paper.  This  is,  of  course,  a  virtual  impossibility,  and  the  media 
Is  well  aware  of  it.  The  present  effort  of  the  media  is  merely  an  extension  of 
their  past  efforts  to  avoid  responsibility. 

In  conclusion,  Mr.  Chairman,  it  seems  to  me  that  the  claim  to  immunity  is 
precisely  the  opposite  of  what  the  press  purports  and  pretends  to  stand  for — 
the  right  of  the  people  to  know.  In  refusing  to  divulge  information  to  a  grand 
jury  or  to  a  jury  in  a  criminal  case  of  its  knowledge  of  information  about  the 
commission  of  a  crime,  the  press  is  doing  exactly  the  opposite  of  what  it  claims 
to  be  doing.  The  laws  of  the  United  States  make  it  a  crime  for  any  one  having 
knowledge  of  the  commission  of  a  crime  to  conceal  that  information  (18  U.S.C. 
§  4).  The  words  of  the  Suprem.e  Court  in  Branzburg  v.  Hays,  et  al,  408  U.S.  665. 
692  (1972)  express.  I  think,  the  feelings  of  the  great  majority  of  the  people  of 
the  United  States.  The  Court  said : 

Thus  we  cannot  seriously  entertain  the  notion  that  the  First  Amendment 
protects  a  newsman's  agreement  to  conceal  the  criminal  conduct  of  his  source, 
■or  evidence  thereof,  on  the  theory  that  it  is  better  to  write  about  crime  than 
to  do  something  about  it. 

and  (p.  695)  : 

*  *  *  More  important,  it  is  obvious  that  agreements  to  conceal  information 
relevant  to  the  commission  of  crime  have  very  little  to  recommend  them  from 
the  standpoint  of  public  policy. 
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It  is  my  earnest  hope  that  in  considering  these  various  "shield"  bills  you  will 
keep  in  mind  the  interests  of  the  people  of  the  United  States,  and  not  the 
interests  of  the  media. 
Sincerely  yours, 

Ralph  A.  Baeney. 


Columbia  Broadcasting  System,  Inc., 

Washington,  D.C.,  March  16,  197S. 

Dear  Mr.  Chairman  :  Last  October  I  had  the  opportunity  to  appear  before 
your  Subcommittee  to  present  CBS'  views  in  support  of  a  newsmen's  privilege 
bill.  In  the  intervening  months  since  the  Supreme  Court  decision  in  Branzburg, 
CBS  has  become  increasingly  concerned  with  the  ease  with  which  subpoena 
powers  have  been  exercised  in  an  attempt  to  secure  information  gathered  by 
members  of  the  journalistic  profession.  Therefore,  CBS  was  pleased  that  both 
you  and  Senator  Ervin  have  held  hearings  to  give  further  consideration  to  the 
need  for  a  newsmen's  privilege  bill. 

As  I  emphasized  in  my  testimony  last  October,  central  to  CBS'  concern  in  this 
area  is  the  importance  of  assuring  the  public  its  right  to  a  free  flow  of  informa- 
tion— information  gathered  not  just  from  dissident  groups,  but  from  members 
of  the  legislative  and  executive  branches  of  government  who  often  rely  on 
anonymity  in  fuuneling  information  to  the  public  through  the  news  media. 

In  my  testimony  last  October,  I  stated  that  CBS  favored  a  strong  newsmen's 
privilege  bill  covering  all  unpublished  material.  Although  at  the  time  we  thought 
that  a  qualified  privilege  bill  would  afford  adequate  protection  to  newsmen  and 
would  have  the  most  realistic  chance  of  enactment,  the  bill  CBS  supported 
provided,  in  many  respects,  broader  protection  to  newsmen  than  other  bills  then 
before  the  Committee. 

Since  my  last  appearance  before  your  Committee,  we  at  CBS  have  viewed 
with  dismay  the  tendency  of  many  state  courts  to  construe  so-called  "news  priv- 
ilege" laws  very  narrowly  so  as  to  defeat  the  legislative  intent  of  safeguarding 
the  flow  of  information.  A  number  of  these  cases  have  resulted  in  the  jailing  of 
newsmen  and  this  fact  has  caused  CBS  and  many  other  news  organizations  to 
reconsider  prior  positions  regarding  the  necessary  and  appropriate  scope  of  a 
legislative  remedy.  Indeed.  Mr.  Chairman,  many  members  of  Congress  have  also 
recognized  that  stronger  protections  are  necessary  if  the  public  is  to  obtain  in- 
formation unfettered  by  governmental  restraint  or  sanction.  This  concern  has  led 
CBS  to  conclude  that  only  through  an  absolute  statute  applicable  to  both  fed- 
eral and  state  proceedings — along  the  lines  of  H.R.  2187 — can  the  public  be  as- 
sured of  a  free  flow  of  information. 

As  you  know.  Dr.  Frank  Stanton,  Vice  Chairman  of  CBS,  appeared  before  the 
Senate's  Subcommittee  on  Constitutional  Rights  on  February  22,  1973  to  set 
forth  CBS'  position  with  regard  to  these  important  questions.  In  connection  with 
that  appearance,  CBS  furnished  the  Subcommittee  with  an  opinion  letter  from 
counsel  on  the  power  of  the  Congress  to  enact  a  statute  protecting  newsmen 
from  compelled  disclosure  of  unpublished  information  in  state  as  well  as  federal 
proceedings.  I  am  pleased  to  enclose  a  copy  of  CBS's  February  22  statement  and 
opinion  letter  for  your  information  and  for  consideration  by  your  Subcommittee. 

In  closing,  permit  me,  Mr.  Chairman,  to  take  note  of  the  fact  that  your  Com- 
mittee's continuing  interest  in  this  vital  question  has  contributed  immeasurably 
to  obtaining  appropriate  legislative  consideration  of  this  issue. 
Very  truly  yours, 

Richard  W.  Jencks, 

Vice  president. 


March  15,  1973. 
Call-Chronicle  Newspapbirs,  Inc., 

Allentaicn,  Pa.,  February  IS,  197S. 
Hon.  Robert  "W.  Kastenmeier, 
U.S.  House  of  Representatives, 
Washington,  D.C. 

Dear  Representative  Kastenmeier  :  This  is  a  joint  statement  by  the  Call- 
Chronicle  Newspapers,  Inc.,  and  Local  49  of  The  Newspaper  Guild  before  the 
House  Judiciary  Subcommittee  No.  3,  the  Honorable  Robert  W.  Kastenmeier  pre- 
siding in  February  1973. 
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The  Call-Chronicle  Newspapers,  Inc.,  is  a  combination  of  three  general-circula- 
tion newspapers  (morning,  evening  and  Sunday)  with  a  combined  daily  circula- 
tion of  127,000  and  a  Sunday  circulation  of  147,000.  Published  in  Allentown,  Penn- 
sylvania, these  newspapers  serve  nine  counties  in  eastern  Pennsylvania  and 
western  New  Jersey  including  the  Allentown-Bethlehem-Easton  metropolitan 
area,  third  largest  in  Pennsylvania. 

Local  49  of  The  Newspaper  Guild  is  a  professional  organiaztion  representing 
some  125  employees  of  the  Call-Chronicle  Newspapers,  Inc. 

The  Newspaper  and  the  Guild  wish  "jointly  to  express  to  Congress  our  appre- 
hension over  a  recent  trend  by  public  oflScials  at  all  levels  of  government  to  an- 
nex the  press  as  an  agent  of  their  public  policies. 

We  find  chilling  confirmation  of  our  view  in  the  minority  opinion  on  the  Cald- 
well decision  handed  down  last  year  by  the  Supreme  Court.  Speaking  for  three 
of  the  four  dissenters.  Justice  Potter  Stewart  warned  that  the  Caldwell  decision 
"invites  state  and  Federal  authorities  to  undermine  the  historic  independence 
of  the  press  by  attempting  to  annex  the  journalistic  profession  as  an  investigative 
arm  of  Government." 

We  believe  this  trend  denies  the  unique  and  precious  role  of  the  press  in  our 
American  form  of  democratic  government.  Our  Constitution  created  a  position  for 
the  press  as  one  of  the  so-called  checks  and  balances  in  American  government.  By 
assuring  freedom  of  the  press,  the  Constitution  affirmed  the  absolute  autonomy 
of  the  "fourth  estate." 

The  underlying  philosophy  of  that  Constitutional  guarantee,  we  believe,  is 
that  a  freely  informed  citizenry  is  necessary  to  make  democracy  work  well,  and 
that  there  is  virtually  no  hope  for  an  untrammeled  flow  of  information  to  the 
public  if  the  media  are  constantly  under  the  sword  of  government  intervention. 

But  we  believe  the  recent  trend  toward  annexation  is  raising  that  very  sword 
above  our  heads. 

The  most  insidious  manifestation  of  that  trend  is  the  growing  willingness  of 
investigators  and  law-enforcement  oflBcials  to  subpoena  newsmen  in  efforts  to 
prosecute  their  cases,  some  of  which  would  not  exist  were  it  not  for  the  prior 
and  independent  efforts  of  enterprising  newsmen. 

We  believe  it  is  now  the  clear  duty  of  the  Congress  to  put  an  end  to  the  ability 
of  prosecutors  to  annex  the  newsroom  to  the  attorney  general's  ofBce. 

We  urge  Congress  to  enact  unconditional  privileges  for  newsmen  that  will 
shield  them,  under  any  circumstances,  from  being  pressed  into  service  as  a  sur- 
rogate government  investigator. 

We  defer  to  Congress'  wisdom  to  formulate  the  exact  language  and  legal  con- 
struction of  such  a  measure.  But  we  certainly  urge  Congress  to  eschew  con- 
ditional measures,  especially  those  that  would  permit  forced  disclosure  when  the 
information  cannot  be  secured  elsewhere.  Such  conditional  bills,  we  fee!,  are  not 
at  all  in  keeping  with  the  spirit  of  what  needs  to  be  done  and  they  might  even 
encourage  the  abuses  we  seek  to  preclude  by  specifying  conditions  under  which  a 
government  prosecutor  may  legally  annex  the  newsroom. 

There  are  critics  of  newsmen's  privileges  who  question  whether  journalists 
should  be  accorded  special  rights  that  the  general  public  does  not  e.njoy. 

Our  reply  is  that  such  protection,  when  accorded  to  a  newsman  acting  in  his 
professional  capacity,  is  unquestionably  necessary  to  maintain  the  confidence  of 
reluctant  sources,  and  so  the  flow  otherwise  unobtainable  material  to  the  public. 
The  fact  is  that  newsmen  in  this  country  bear  Constitutional  responsibilities 
that  are  quite  different  from  those  borne  by  the  general  public,  and  we  feel  that  a 
commensurate  differential  in  Constitutional  rights  in  justifiable. 

In  conclusion,  we  urge  this  committee  and  the  Congress  to  re-affirm  the  First 
Amendment  separation  between  government  and  the  press  by  enacting  an  un- 
conditional newsmen's  shield  law  that  will  allow  newsmen  to  accept  information 
from  confidential  sources  without  fear  of  being  compelled  to  identify  those 
sources  or  reveal  unpublished  information,  under  any  circumstances,  by  govern- 
ment investigators  at  any  level  under  Congressional  jurisdiction. 

We  thank  the  committee  for  this  opportunity  to  offer  our  views. 

Edward  D.  Millek, 

Executive  Editor, 
Call-Chronicle  Newspapers. 
Paitl  D.  Lowe. 

President,  Local  49,  TNG. 
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HoosiEE  State  Press  Association,  Inc., 

InManapolis,  Ind.,  FeJ)ruary  1, 1973. 
Hon.  Robert  Kastenmeier, 
Chairman,  Judiciary  Subcommittee, 
House  0/  Repersentatives,  Washington,  D.C. 

Dear  Representatpve  Kastenmeier  :  As  general  counsel  for  The  Hoosier  State 
Press  Association,  Inc.  for  the  past  15  years,  I  have  been  most  interested  in  de- 
velopments in  the  area  of  newsmen  "shield"  legislation,  which  is  the  subject  of 
hearings  before  your  subcommittee  now.  Additionally,  I  have  given  advisory  opin- 
ions to  newsmen  on  the  applicability  of  our  Indiana  statute  to  their  individual 
situations  and  have  been  involved  in  two  court  tests  of  that  statute  in  the  past 
year  and  a  half. 

To  the  question  posed  by  your  sub-committee  as  to  whether  or  not  a  newsmen's 
privilege  should  be  created,  I  think  the  answer  unquestionably  is  "yes."  The 
limited  First  Amendment  protection  recognized  by  the  plurality  of  the  United 
States  Supreme  Court  makes  it  clear  that  the  only  plausible  alternative  to  con- 
tinued jailing  of  newsmen  for  honoring  an  ancient  ethical  principle  is  protective 
legislation. 

It  is  to  the  question  of  the  scope  of  the  privilege  that  I  would  like  to  address 
the  bulk  of  my  remarks. 

A  quick  summary  of  recent  developments  might  be  in  order : 

Of  course,  the  journalistic  ethic  pronounces  that  a  newsman  should  protect 
his  confidential  sources  of  information.  This  ethical  principle  has  been  claimed  as 
an  exception  to  compelled  testimony  in  this  nation  as  far  back  as  1857. 

However,  the  current  concern  about  the  "subpoena  problem"  did  not  arise  out 
of  this  ethical  context  in  recent  years.  It  started  building  shortly  after  the  1968 
Democratic  Convention  in  Chicago  and  the  i-iots  which  attended  it.  A  prosecution 
problem  was  identification  of  alleged  rioters.  It  became  obvious  that  television 
stations  and  newspapers  had  in  their  files  valuable  information — films,  photo- 
graphs, reporters'  notes — which  substantially  solved  that  problem.  There  being 
no  traditional  legal  impediment  whatever  to  its  availability  via  subpoena,  the 
government  went  after,  and  got,  what  it  wanted. 

At  that  time,  there  was  no  discussion  whatever  about  protection  of  news 
sources.  The  information  being  sought  was  that  gathered  by  direct  press  observa- 
tion of  an  event. 

Although  some  reportial  problems  resulted  (such  as  being  beaten  up  and 
cameras  smashed  at  demonstration  scenes  because  rioters  knew  press  coverage 
was  tantamount  to  prosecution  evidence  against  them),  the  basic  problem  was 
managerial,  i.e. — how  to  keep  a  staff  on  the  job  reporting  news  instead  of  con- 
stantly being  in  court  testifying,  and  how  to  comply  with  court-imposed  com- 
mands whicli  were  extremely  expensive  in  terms  of  time,  effort  and  money. 

There  also  came  to  be  expressed  the  concern  that  such  subpoenas  forced  the 
press  into  the  role  of  an  investigative  arm  of  government.  Although,  of  course, 
anyone  who  is  called  upon  to  furnish  materials  or  testify  in  furtherance  of  an 
investigation  is  so  annexed,  the  contention  was  that  the  press'  traditional  inde- 
pendence from  government  somehow  made  it  different. 

Rising  resistance  to  such  demands,  which  spread  uncontrollably  for  a  i)eriod  of 
time,  resulted  in  adoption  of  the  Attorney  General's  guidelines  in  mid-1970, 
which  ameliorated  the  thrust  of  federal  government  prying.  The  guidelines 
were  essentially  aimed  at  this  problem  and,  although  drafted  broadly  enough  to 
Include  subpoenas  directly  specifically  at  disclosure  of  confidential  sources,  did 
not  mention  this  aspect  at  all. 

The  source  protection  issue  arose  later  with  the  cause  celebre  of  the  Caldwell 
case  in  California. 

It  directly  involved  the  journalistic  ethic,  plus  more.  The  Caldwell  ease  came 
at  a  time  when  two  legal  ideas  began  to  coalesce:  (1)  that  added  to  the  First 
Amendment  right  of  a  newsgatherer  (conceded  by  Mr.  Ju.stice  Stewart,  then  on 
the  Second  Circuit  Court  of  Appeals,  in  the  Toi're  case)  were  certain  associa- 
tional  rights  recognized  by  the  United  States  Supreme  Court.  Together,  these 
First  Amendment  rights  protected  a  total  informational  relationship  between  a 
newsman  and  his  sensitive,  confidential  sources  of  information,  and  (2)  a  gain- 
ing theory  of  the  First  Amendment  that  it  is  not  so  much  a  personal  right  in  the 
press,  but  a  societal  right  in  the  people  to  know  (the  justification  for  recognition 
of  the  associational  rights  between  Caldwell  and  his  sources  of  information  by 
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the  Ninth  Circuit  Court  of  Appeals  was  the  necessity  to  maximize  the  spectrum 
of  available  public  knowledge) . 

Protection  of  imparted  information  (as  well  as  the  confidential  sources  of 
information)  was  first  recognized  as  part  of  the  federal  district  court's  protec- 
tive order  in  the  Caldwell  case. 

The  protective  order  went  beyond  the  traditional  journalistic  ethic  in  protect- 
ing the  information  as  well  as  the  source.  This  protection  was,  of  course,  rejected 
by  the  plurality  of  the  United  States  Supreme  Court,  at  least  insofar  as  grand 
jury  investigations  are  concerned. 

In  summary,  one  might  classify  the  types  of  information  being  sought  from 
the  press  as  follows,  when  meshing  together  the  background  of  the  Chicago 
riots,  the  Caldwell  case  and  other  recent  developments  : 

(1)  Confidential  sources  of  information; 

(2)  Information  imparted  by  confidential  sources  which  is  either  an  elabora- 
tion on  what  is  published  or  which  is  not  published  at  all ; 

(3)  Information  imparted  by  non-confidential  sources  which  is  either  an  elab- 
oration on  what  is  published,  which  is  edited  before  publication,  or  which  is  not 
published  at  all ; 

(4)  Information  gathered  through  no  reliance  on  a  source,  such  as  by  direct 
press  observation  of  an  event,  but  the  furnishing  of  which  (a)  annexes  the  press 
as  an  investigative  arm  of  government  and  (b)  is  burdensome  on  the  operation 
of  normal  press  business. 

After  one  sorts  out  the  types  of  information  being  sought,  one  might  better 
approach  the  question  of  the  scope  of  the  privilege  which  should  be  recognized 
legislatively,  recognizing  that  there  is  a  value  in  "maximizing  the  spectrum  of 
available  public  knowledge"  reported  by  the  press  through  reliance  on  confiden- 
tial sources  while  at  the  same  time  not  completely  thwarting  the  informational 
needs  of  our  court  system. 

In  my  opinion,  this  could  be  accomplished  by  granting  absolute  immunity  from 
testimony  for  newsmen  as  to  their  confidential  sources  of  information  and  from 
disclosing  information  imparted  from  confidential  sources  if  disclosure  would 
necessarily  lead  to  the  source's  identity,  and  by  granting  qualified  protection 
from  disclosing  (a)  information  from  confidential  sources  not  leading  to  his 
identification;  (b)  non-published  information  from  nonconfidential  sources,  and 
(e)  non-published  information  where  no  source  is  involved. 

The  later  protection  would  be  "qualified"  by  a  type  of  showing  of  "compelling 
need"  for  the  testimony  outlined  by  the  federal  courts  in  the  Caldwell  case. 

If  absolute  immunity  is  not  granted  newsmen  from  disclosure  of  their  con- 
fidential sources  of  information  co-extensive  with  the  journalistic  ethic,  then  any 
lesser  immunity  would  be  a  sham.  From  the  reporter-source  standpoint,  there 
is  only  one  relevant  question  and  that  is,  can  the  reporter  absolutely  and  un- 
qualifiedly promise  the  source  that  his  identity  will  not  be  divulged?  If  the  re- 
porter can  not  do  so,  then  certainly  the  sources  will  dry  up.  It  does  no  good  to 
reply  in  ambignities,  or  maybes,  or  it  depends  on  the  type  of  proceeding  involved. 
Either  a  reporter  can  guarantee  non-dLsclosure  of  the  source  or  it  goes  away.  At 
that  point,  it  seems  to  me  in  the  better  public  interest  to  legislatively  grant 
the  reporter  the  right  to  make  that  guarantee. 

Most  earlier  state  statutes  have  done  exactly  that,  such  as  Indiana's,  which 
was  enacted  in  1941.  Up  until  the  last  year  and  a  half,  the  absolute  privilege  ex- 
tended by  the  Indiana  statute  against  disclosure  of  sources  of  information  was 
claimed  tJbree  times  by  newsmen.  There  is  no  showing  that  the  existence  of  simi- 
lai-  laws  in  other  states  extending  this  limited  absolute  immunity  from  compelled 
testimony  has  made  a  shambles  of  the  administration  of  justice. 

I  think  a  different  situation  exists  vis-a-vis  other  types  of  information  sought 
which  have  been  delineated  above.  In  the  fir.st  place,  it  is  difiicult  to  justify  ab- 
solute non-disclosure  of  information  obtained  from  confidential  sources  because 
the  presumption  is  that  the  information  is  obtained  for  the  purpose  of  publication 
for  the  edification  of  all. 

If  a  source  is  named,  or  not  confidential,  then  it  is  diflBcult  to  justify  absolute 
non-disclosure  of  information  obtained  because  no  sensitive  reporter-source  re- 
lationship exists.  If  a  source  is  willing  to  be  named  and  to  speak  for  publication, 
then  one  would  presume  he  would  be  willing  to  be  named  and  speak  again.  In 
other  words,  the  drying  up  of  the  source  problem  is  not  present. 

Similarly,  if  the  press  is  an  actual  eye-witness  observer  of  an  event,  no  con- 
fidential relationship  is  present  and  no  drying-up-of-source  problem  exists. 
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In  each  of  these  latter  situations,  courts  should  be  able  to  secure  relevant 
testimony  from  newsmen  if  a  real  need  is  shown  for  it  according  to  the  Caldwell 
test. 

The  reason  for  the  showing  of  "compelling  need"  for  any  testimony  from  news- 
raeu  is  because  furnishing  of  such  information  still  raises  the  spectre  of  the  press 
being  annexed  as  an  investigative  arm  of  government,  and  this  should  be  mini- 
mized as  much  as  possible. 

As  your  subcommittee  deliberates  on  this  subject,  with  all  the  various  proposals 
which  will  be  before  it,  I  would  hope  that  you  would  give  some  consideration  to 
this  approach. 

I  would  appreciate  it  if  you  would  include  this  letter  in  the  transcript  of 
the  proceedings. 

Thank  you.  If  I  can  be  of  any  assistance  whatever  to  your  sub-committee, 
please  advise. 

Cordially, 

Dick  Cardwell,  General  Counsel. 


Arnold  &  Porter, 
Washington,  B.C.,  March  22, 1973. 
Mr.  Herb  Fuchs, 

Counselor  to  Subcommittee  No.  3,  Judiciary  Committee,  Raybum  House  Office 
Building,  Washington,  B.C. 
Dear  Mr.  Fuchs  :  Attached  please  find  a  copy  of  the  statement  of  the 
Citizens'  Right  to  News  Committee  in  support  of  unqualified  newspapermen 
shield  legislation.  "We  respectfully  request  that  this  statement,  along  with  the 
Position  Paper  of  the  Citizens'  Right  to  News  Committee,  be  placed  in  the 
oflScial  hearing  record  of  the  Subcommittee  No.  3's  hearings  on  newspapermen's 
privilege. 

Yours  truly, 

Daniel  M.  Lewis. 
Attachments. 

Statement  of  the  Citizen's  Right  to  News  Committee  in  Support  of 
Unqualified  Newsmen's  Shield  Legislation 

The  Citizen's  Right  to  News  Committee  (CRNC)  is  a  non-partisan  and  non- 
profit association  dedicated  to  protecting  the  public's  right  to  news  and  to 
opposing  efforts  to  force  newsmen  to  divulge  their  confidential  sources  or 
information.  Because  this  confidentiality  is  essential  to  maintain  a  free  flow 
of  independent,  penetrating,  and  critical  news  to  our  citizens,  CRNC  supports 
a  federal  shield  law  which  : 

Provides  an  absolute  shield  to  newspersons  against  compulsory  disclosure 
of  news  sources  or  content ; 

Applies  to  investigative  and  adjudicative  forums  in  both  civil  and  criminal 
proceedings  and  on  both  state  and  federal  laws. 
Our  Committee  would  like  to  present  briefly  to  this  Subcommittee  our  reasons 
for  supporting  an  unqualified  shield  law,  and  ask  permission  that  the  CRNC's 
lengthier  Position  Paper  on  the  protection  of  confidential  news  stories  and  infor- 
mation be  placed  in  the  printed  hearing  record. 

I.  freedom  of  speech  in  oue  societt 

Freedom  of  speech  is  such  a  fundamental  component  of  any  democratic  society 
that  its  importance  needs  little  elaboration  at  this  hearing.  It  is  is  enough  to 
recognize  that  no  citizen  can  begin  to  exercise  meaningfully  his  right  of  political 
participation  without  adequate  debate  and  information.  And  in  any  complex 
society  such  as  ours,  individual  citizens  have  no  choice  but  to  rely  upon  the  press 
as  the  almost  exclusive  source  of  such  debate  and  information. 

This  special  role  of  the  press  as  the  means  by  which  citizens  gain  enough 
information  to  make  democracy  work  was  recognized  in  the  First  Amendment  to 
our  Constitution.  The  critical,  constitutionally-protected  mission  of  the  press 
continues  to  be  recognized  in  literally  hundreds  of  court  decisions ;  these  cases 
have  developed  standards  to  insure  the  First  Amenment's  grant  of  free  speech 
by  keeping  the  press  unburdened  from  outside  interference  and  control.  These 
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decisions  rest  on  the  premise  that  the  press  deserves  special  treatment  only 
because  it  serves  the  ordinary  citizen's  need  to  know. 

I-t  is  important  to  recognize  some  of  the  basic  themes  that  run  through  these 
free  speech  decisions  that  have  a  direct  bearing  on  the  issue  of  a  newsman's 
shield  law.  First,  courts  have  recognized  that  free  speech  and  a  free  press  are 
fragile  elements  in  any  society.  To  maintain  their  vitality,  they  must  be  care- 
fully protected  from  both  direct  and  indirect  "chilling"  pressures.  Second,  the 
courts  recognize  that  such  rpotection  is  often  only  possible  at  the  sacrifice  of 
other,  competing  societal  values.  The  Supreme  Court  has  explicitly  held  that  the 
use  of  government  investigative  and  adjudicative  proceedings  must  be  limited 
in  many  instances  in  order  to  maintain  free  speech,  and  that  under  certain 
circumstances  anonymity  is  a  requirement  of  participation  in  the  debate  of  a 
free  society  that  deserves  constitutional  protection. 

II.    THE    NEED   FOE   PRESS    CONFIDENTIALITY 

One  of  the  many  areas  where  the  special  requirements  of  the  First  Amend- 
ment and  other,  competing  societal  interests  conflict  is  the  question  of  con- 
fidentiality of  newsmen's  sources  and  the  information  they  collect.  Such 
information  is  often  admittedly  useful,  and  at  rare  times,  is  of  central  impor- 
tance to  government  officials  as  they  perform  investigatory,  prosectoral,  and 
adjudicatory  functions.  Access  to  such  information,  however,  would  seriously 
weaken  or  destroy  the  press'  function  as  a  conveyer  of  news  from  the  government 
and  our  society  to  our  citizens.  This  is  true  because  much  newsgathering  in  our 
society  now  depends  upon  sources  that  will  not,  for  various  reasons,  provide 
this  information  if  their  identity  is  revealed.  Studies  of  reporters'  experiences, 
numerous  affidavits  of  our  most  prominent  journalists,  and  some  of  the  recent 
most  crucial  and  spectacular  news  stories  of  our  times  supoprt  the  inescapable 
conclusion  that,  without  the  confidentiality  of  news  sources,  our  citizens  will 
be  deprived  of  much  of  the  most  revealing  information  about  their  societies 
and  the  world. 

And  it  should  be  recognized  that  the  hest  kind  of  reporting  about  the  most 
important  type  of  news  now  depends,  heavily  and  in  some  cases  almost  ex- 
clusively, upon  confidentiality.  The  relatively  recent  development  of  in-depth 
reporting  and  news  analysis,  the  growth  of  news  coverage  of  minority,  radical, 
and  fringe  groups  in  our  society,  the  attention  to  new  forms  of  dissent,  dispute, 
and  conflict  in  modem  America,  and  the  searching  scrutiny  of  government 
corruption,  distortion,  waste,  and  secrecy  all  rely,  and  must  continue  to  rely, 
upon  confidential  sources  of  information. 

Government  employees  that  know  of  hidden  corruption  or  incompetence,  radi- 
cal leaders  or  groups  that  may  threaten  the  stability  of  our  society,  persons 
who  engage  in  new  forms  of  protest  or  illegal  behavior  will  not  provide  infor- 
mation to  newsmen  if  their  names  will  soon  be  revealed  to  their  superiors  or  to 
the  police.  Yet,  this  is  the  very  news  that  is  so  vital  to  the  continued  functioning 
of  our  democratic  society.  Our  citizens  must  learn  about  governmental  corrup- 
tion, about  dissent  and  radicals,  and  about  illegal  behavior  if  we  are  to  maintain 
honest  government,  if  we  are  to  respond  to  our  society's  problems,  if  we  are  to 
deal  with  lawbreaking — in  fact,  if  we  are  to  survive  as  a  democratic  society. 

The  protection  of  the  confidentiality  of  news  sources  is  thus  clearly  required 
for  the  continued  flow  of  crucial  and  meaningful  news  to  our  citizens.  The  alter- 
native would  be  the  disappearance  of  these  news  sources,  cutting  off  our  society's 
access  to  information  about  fringe  groups,  illegal  activity,  and  government  cor- 
ruption. We  would  be  forced  to  rely  exclusively  upon  the  official,  self-serving 
press  release  version  of  government  action  and  the  police  and  district  attorney's 
version  of  crime  and  dissent. 

The  American  people  would  never  have  read  about  the  Pentagon  Papers. 
the  Bobby  Baker  affair,  the  Thalidamide  horror,  the  My  Lai  massacre,  and 
much  about  the  Watergate  scandal  if  confidential  news  ser\'ices  were  not  willing 
to  speak  to  the  press.  William  Fall,  news  writer  for  the  Los  Angeles  Times. 
who  spent  46  days  in  jail  rather  than  reveal  a  confidential  news  source,  has 
described  how  two  Pulitzer  prize-winning  stories  about  city  corruption  and 
the  Watts  riots  could  never  have  been  written  without  confidential  news  sources. 
From  the  other  testimony  before  this  Committee  this  list  of  news  stories  could 
be  made  infinitely  longer. 

Even  more  destructive  if  this  confidentiality  were  lost,  would  be  that  the 
prosecuting  attorney,  the  civil  litigant,  and  the  investigating  grand  jury  or  legis- 
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lative  committee  could,  and  inexorably  would,  annex  the  press,  and  turn  it  into 
an  investigative  branch  of  the  government.  This  would  occur  not  from  unprin- 
cipaled  design,  but  rather  from  the  desperate  need  for  information  about  and 
insight  into  some  of  the  most  troublesome  problems  of  our  time.  But  such  mis- 
guided use  of  press  information  and  sources  would  destroy  the  press'  relation- 
ship with  confidential  sources,  denying  the  informaton  to  both  newspaper  readers 
and  government  agencies.  It  also  would,  in  the  eyes  of  the  informer  and  in  the 
»yes  of  the  public,  undermine  much  of  the  independence  of  the  press  from 
government. 

The  availability  of  compulsory  process  against  reporters  is,  obviously,  open 
to  easy  and  devastating  abuse.  The  burden  of  providing  voluminous  notes  and 
other  material  for  discoveiy,  the  elimination  of  informants,  the  revelation  of 
a  news  agency's  most  intimate  and  secret  files  and  methods  of  operation,  and 
possible  incarceration  of  reporters  for  failure  to  cooperate  are  almost  ideal  tools 
for  a  government  to  chill  or  silence  the  press. 

What  better  method  is  there  for  local,  state  or  federal  officials  to  halt  investi- 
gations of  corruption  and  misfeasance  and  to  silence  any  subordinates  who  dare 
to  speak  to  the  press?  What  more  ideal  way  is  there  for  police  or  prosecutor  to 
•cover  up  corruption,  inaction,  or  unknown  areas  of  crime  that  threaten  citizens? 
What  better  process  is  there  for  national  leaders  to  keep  hidden  dissent  and  dis- 
agreement over  its  policies  that  exist  both  inside  government  and  across  the  land? 

III.  THE  PRESENT  THREAT 

If  this  discussion  were  to  take  place  20  or  even  10  years  ago,  it  would  be  con- 
sidered by  all  but  a  few  law  professors  and  journalists  as  ai'cane  and  academic. 
But  the  events  of  the  past  few  years  have  demonstrated  that  the  conflict  be- 
tween subpoena  and  reporter  is  very  real  and  increasing  and  that  the  threat  to 
citizen's  access  to  news  through  the  press  is  now  seriously  threatened. 

Other  witnesses  before  this  Committee  have  described  this  problem  in  elo- 
quent, dramatic,  and  tragically-first  hand  detail :  it  is  enough  for  us  to  underscore 
that  there  can  be  no  doubt  that  he  scope  and  frequency  of  use  of  compulsory 
process  is  burgeoning.  Grand  juries  are  increasingly  turning  to  newsmen  for 
confidential  information,  often  spurred  into  action  by  the  publication  of  particular 
articles.  Legislative  committees  are  issuing  subpeonas.  Private  litigants,  such  as 
the  parties  to  the  Watergate  cases,  have  requested  sweeping  discovery  orders. 
Police  have  utilized  search  warrants  to  seize  press  notes  and  photographs ;  film 
and  videotape  of  broadcast  material  and  "outtakes"  have  been  sought.  Again  and 
again  newsmen  have  been  sent  to  jail. 

The  underlying  cause  of  this  seeming  assault  upon  the  press  is  no  doubt  multi- 
faceted.  In  part,  it  stems  from  the  increased  sophistication,  depth,  and  impact  of 
print  and  electronic  news  coverage,  for  the  first  time  making  available  informa- 
tion and  sources  relating  to  sensitive  and  critical  problems  and,  causing  acute 
discomfort  and  embarrassment  to  government  officials  and  private  segments  in 
eur  society.  In  part,  this  conflict  arises  from  the  deeper  divisions  and  fragmenta- 
tion of  our  society  that  have  either  grown  from  recent  events  or  finally  surfaced 
after  having  been  long  hidden  from  the  public  arena.  And  in  part,  the  attitudes 
and  practices  of  government  officials  have  changed.  Under  increasing  strain  as 
divisions  and  unsolved  problems  mount,  they  naturally  search  out  any  informa- 
tion that  can  pos.sibly  help  them.  Once  one  official  has  used  a  subpoena  to  gain 
access  to  this  new  and  potentially  rewarding  sources  of  information,  it  is  easy  for 
others  to  follow,  and  any  internal  restraints  grown  from  a  tradition  of  constitu- 
tional respect  of  the  press  are  swept  aside. 

Finally,  it  cannot  be  denied  that  the  traditional  adversary  roles  of  press  and 
government  have  become  more  bitter  with  some  government  officials  voicing  un- 
restrained antagonism  towards  the  values  which  underlie  the  First  Amendment, 
encouraging  others  to  disregard  traditional  rights  associated  with  the  press  and 
to  seek  to  weaken  the  independence  and  impact  of  our  "Fourth  Branch"  of 
government. 

The  press  reacted  strongly  to  this  invasion  of  what  many  considered  a  press 
right  under  the  First  Amendment,  and  reporters  have  turned  to  the  courts  for 
protection.  A  few  notable  lower  court  decisions  found  some  measure  of  constitu- 
tional protection  under  First  Amendment  precedents  against  the  compulsory  dis- 
closure of  confidential  news  sources.  However,  the  Supreme  Court  in  the  Branz- 
burg  V.  Hayes  decision  of  .Tune,  1972.  rejected  any  press  claim  to  Constitutional 
protection  under  the  First  Amendment. 
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The  majority  opinion  in  Branzburg  apparently  relied  lieavily  upon  the  asser- 
tion that  the  harm  to  the  free  flow  of  news  from  disclosure  of  confidential  infor- 
mation and  sources  was  highly  speculative.  We  take  issue  with  this  approach  by 
the  Court's  majority.  First,  never  before  in  First  Amendment  cases,  especially 
those  involving  the  chilling  of  free  speech  rights,  was  scientific  proof  and  over- 
whelming documentation  of  harm  a  prerequisite  of  Constitutional  protection. 
Indeed,  the  very  nature  of  the  free  speech  protection  and  the  requisite  absence 
of  fear  to  exercise  that  right  are  necessarily  diflBcult  or  impossible  to  quantify 
and  to  study. 

Second,  the  undisputed  assertions  by  knowledgeable  newsmen  that  a  significant 
part  of  news  relied  upon  confidential  sources  was  brushed  aside  by  the  Court 
in  spite  of  the  fact  that  much  of  that  news  was  the  most  significant  to  our 
society. 

Finally,  if  the  effect  of  any  lack  of  constitutional  protection  was  speculative 
at  the  time  of  the  Branzhurg  decision,  it  cannot  be  now,  for  the  reaction  to  the 
decision  was  a  practical  flood  of  sweeping  subpoenas  at  all  levels  of  government 
and  more  jailings  of  reporters,  interpreting  the  decision  as  a  signal  to  end  any 
remnants  of  self-restraint. 

The  Reporters'  Committee  for  Freedom  of  Press  has  reported: 

"While  the  current  subpoena  problem  originated  with  federal  grand  juries 
and  with  state  grand  juries,  the  infection  is  spreading.  Joseph  Weiler  of  the 
Memphis  Commercial  Appeal  and  .Joseph  Pennington  of  radio  station  WPiEC 
were  called  before  a  state  legislative  investigating  committee.  Dean  Jeniston, 
Stewart  Wilk  and  Miss  Gene  Cunningham  of  the  Milwaukee  Sentinel  and  Alfred 
Balk  of  the  Columbia  Journalism  Review  .  .  .  were  asked  to  disclose  confiden- 
tial sources  during  civil  hearings  before  federal  district  courts.  William  Farr 
resisted  a  county  judge's  personal  investigation  into  violations  of  his  Mason 
trial  publicity  order. 

"Three  St.  Louis  reporters  appeared  before  the  State  Ethnic  Committee  which 
appears  to  be  some  kind  of  executive  committee  authorized  by  state  lesrislatiire 
to  investigate  state  judges.  Brit  Hume  of  the  Jack  Anderson  column  and  Denny 
Walsh  of  Life  resisted  libel  case  subpoenas." 

And  this  list  does  not  include  the  sweeping  discovery  of  all  material  relating 
to  the  Watergate  affair  attempted  of  the  New  York  Times,  the  Washington  Post, 
Newsweek,  Time  Magazine,  and  the  Washington  Star-Daily  News  in  the  Water- 
gate civil  case. 

Much  as  the  CRNC  believes  that  the  First  Amendment  requires  protection 
of  newsmen's  confidential  sources,  and  that  such  constitutionally-sanctioned  pro- 
tection is  ultimately  necessary  to  assure  to  our  citizens  a  free  and  adequate  flow 
of  information,  we  believe  that  the  present  attempts  to  subpoena  information 
from  newsmen,  particularly  in  the  aftermath  of  the  Branzhurg  decision,  de- 
mands immediate  statutory  protection  for  the  press.  In  Branzhurg,  the  major- 
ity of  the  Court  invited  Congress  to  act  in  this  area  ;  we  implore  Congress  to 
accept  this  invitation  to  sustain  every  citizen's  right  to  news. 

IV.    THE  NEED  FOR  AN  ABSOLUTE  SHIELD  LAW 

The  CRNC  strongly  believes  that  for  any  newsmen's  shield  law  to  be  effective 
in  maintaining  a  flow  of  news  to  citizens,  it  must  grant  an  absolute  right  to 
newsmen  to  decline  to  reveal  the  source  and  content  of  the  information  they 
have  gathered  during  the  course  of  their  work.  The  Committee  takes  that  posi- 
tion because  a  qualified  shield  law  will  simply  not  work.  As  Professor  Freund  of 
Harvard  Law  School  has  stated  : 

"It  is  impossible  to  write  a  qualified  newsman's  privilege.  Any  qualification 
creates  loopholes  that  will  destroy  the  privilege." 

We  emphatically  agree.  Whether  the  qiialifieation  relates  to  the  nature  of 
the  information  such  as  national  security  or  serious  felonies,  to  the  type  of 
proceeding  such  as  criminal  trial  or  grand  jury  meeting,  or  to  the  importance 
of  the  information  to  such  a  proceeding,  such  as  the  "heart  of  the  matter"  test, 
or  "crucial  to  a  criminal  conviction"  test,  it  still  can  be  expanded  and  will  in- 
evitably be  applied  to  some  crucial  confidential  information.  ExiJerience  under 
state  shield  laws  demonstrates  the  hostility  of  many  courts  to  such  laws  ana 
and  the  unlimited  resourcefulness  of  prosecutors  and  judges  in  voiding  their 
protection. 

But.  more  important,  the  focus  of  a  discussion  on  the  merits  of  a  qualified 
vs,   unqualified  shield  law  must  rest  upon   the  potential   effect   on   the  news 
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source,  for  he  or  she  is  the  key  to  the  free  flow  of  news.  The  confidential  netcs 
source  must  be  rcasonahly  asHurcd  that  his  identity  will  retnain  unknoicn  or 
vital  infortnation  will  disappear.  If  those  sources  grow  quiet,  the  cause  is  lost 
and  no  ehiborate  law  or  procedure  will  be  of  any  use. 

We  feel  it  is  clear  that  only  an  absolute  shield  can  offer  reasonable  assurance 
to  a  confidential  source.  Xo  confidentiality  that  rests  upon  a  future  determina- 
tion by  judge  or  prosecutor  about  the  relevance,  importance  and  legal  forum 
of  a  confidential  shield  will  give  adequate  protection  to  a  news  source.  Nor  can 
these  re.sources  be  expected  to  continue  to  rely  for  their  protection  upon  report- 
ers going  to  prison  for  long  periods  of  time.  And  under  present  circumstances, 
it  is  unrealistic  to  expect  these  people  to  be  comforted  by  the  self-restraint  of 
officials  sensitive  to  the  needs  of  the  First  Amendment. 

And  once  one  source  is  revealed,  no  matter  what  the  circumstances,  all  other 
confidential  sources  will  understandably  Vie  afraid. 

The  recent  testimony  of  reporters  demonstrating  the  silencing  of  confidential 
sources  and  the  cancellation  of  news  stories  depending  upon  those  sources 
attests  to  the  devastating  effect  of  the  sources'  eroding  confidence  in  their  chances 
of  remaining  anonymous. 

In  this  connection,  it  is  important  to  understand  that  the  overwhelming  num- 
ber of  confidential  sources  relied  upon  by  the  press  are  not  radical  leaders  or 
professional  criminals,  but  rather  they  are  dedicated  and  hardworking  bureau- 
crats. They  speak  to  reporters  because  they  di.sagree  with  their  superior's  poli- 
cies, because  they  see  dishonesty  or  corruption  uncorrected,  and  because  they 
feel  the  public  should  know  what  is  going  on.  Admittedly,  some  are  acting  selfish- 
ly ;  others  act  as  patriots.  What  is  important  is  that  these  individuals  are 
indispensible  to  keeping  Americans  informed  about  how  the  state  and  federal 
governments  are  operating — or  failing  to  operate.  In  many  cases,  they  are  the 
only  access  to  information  that  is  improperly  hidden  from  the  public.  And  they 
are  practically  the  only  effective  deterrent  to  corruption. 

These  people  know  that  their  fellow  workers  and  superiors  will  act  to  silence 
them.  They  understand  that  their  jobs  or  careers  will  vanish  if  they  are  dis- 
covered. They  stand  to  lose  a  job  that  supports  a  family,  children's  education, 
and  a  mortgage.  With  such  a  risk  and  certain  retaliation  if  they  are  ever  dis- 
covered, how  many  will  speak  up  depending  upon  an  uncertain  decision  by  a 
judge  on  the  question  of  materiality  or  national  interest?  The  answer  is  plain. 
This  point  is  so  obvious  and  compelling  that  most  opponents  of  an  absolute 
shield  law  readily  concede  it ;  they  assert,  however,  that  the  costs  of  such  an 
unqualified  shield  law  to  the  proper  functioning  of  the  criminal  justice  system 
are  too  great.  The  CRNC  believes  that  a  careful  examination  of  these  "costs" 
to  society  of  a  shield  law  are  highly  exaggerated  and,  in  fact,  they  do  not  repre- 
sent a  significant  loss  to  our  criminal  system  at  all. 

iln  the  setting  of  an  investigatory  proceeding,  either  of  a  grand  jury  or  a 
legislative  committee,  the  so-called  public  costs  of  an  absolute  shield  law  are. 
upon  reflection,  insignificant  in  comparison  to  the  First  Amendment  values  in- 
volved. Many  confidential  news  sources,  are  concerned  with  matters  of  bureau- 
cratic policy  or  social  protest  that  do  not  involve  criminal  behavior.  Those  that 
do  involve  criminal  behavior  often  focus  upon  official  corruption.  The  denial  of 
the  source  of  the  information  that  first  revealed  the  existence  of  this  corruption 
cannot  realistically  be  deemed  an  insurmountable  barrier  to  a  grand  jury  or 
legislative  committee  from  using  its  broad  subpoena  powers  to  investigate  the 
principals  involved.  Of  course,  it  would  be  easier  to  force  the  source  to  point 
the  finger,  but  such  a  saving  of  effort  would  merely  cut  off  all  future  sources  and 
serve  to  protect  corruption  in  the  future.  Nor  does  the  denial  of  such  a  source 
inhibit  such  a  body  from  exonerating  individuals  from  inaccurate  accusations. 
The  fact  that  confidential  informants  use  the  press  to  expose  corruption  is. 
in  itself,  a  great  weapon  against  crime:  it  deters  such  behavior,  and  it  forces 
responsible  officials  as  well  as  prosecutors  to  act. 

The  same  analysis  applies  to  information  published  about  serious  criminal 
activity  outside  the  government,  either  by  organized  crime  groups  or  radical 
political  groups.  The  knowledge  gained  by  society  and  the  investigating  body 
far  outweighs  the  additional  information  that  would  be  gained  from  the  appear- 
ance of  the  informant  and  the  cost  of  losing  such  informants  in  the  future.  In 
these  cases,  exiwsure  of  the  informant  can  mean  a  serious  threat  to  him.  It  is 
not  sensible  to  .sacrifice  this  potent  force  for  exposing  criminal  behavior  merely 
to  add  one  witness,  much  of  whose  testimony  is  already  revealed,  to  the  evidence 
that  the  entire  criminal  justice  system  is  capable  of  adducing. 
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Reports  of  another  type  of  criminal  activity  have  been  sought  by  subpoenas — 
new  forms  of  social  activity  by  fringe  groups  or  normal  citizens  w^ho  violate 
criminal  standards  of  behavior  without  threatening  grave  harm  to  the  society. 
Most  of  these  reports  focus  upon  activity  such  as  drug  use  by  youngsters,  new 
forms  of  sexual  activity,  the  widespread  use  of  illegal  abortions,  etc.  These 
reports  raise  vital  questions  about  our  society  that  should  be  considered  and 
that  citizens  should  know  about.  In  these  cases,  the  society's  need  for  these 
investigative  bodies  to  have  the  names  of  sources,  who  ai"e  likely  to  be  individual 
examples  of  widespread  violation  of  these  laws,  is  not  as  great  as  the  society's 
need  to  know  that  these  activities  take  place  at  all. 

In  addition  to  the  fact  that  revelation  of  confidential  sources  to  investigative 
bodies  would  clearly  cost  the  society  more  than  it  could  possibly  gain,  the  news 
media  are  particularly  susceptible  to  damage  from  these  investigators.  The 
scope  of  their  inquiries  are  broad  and  the  limits  on  their  subpoena  powers  very 
narrow ;  they  would  naturally  seek  to  gain  as  much  information  as  possible 
from  a  reporter,  exposing  all  of  his  information  and  sources  in  a  fishing  expedi- 
tion that  is  certain  to  destroy  any  future  confidential  sources  in  that  entire 
area. 

The  cost  to  society  of  an  absolute  shield  law  in  criminal  trials  is  similar  to 
that  discussed  relative  to  investigations,  except  the  proximity  to  actual  criminal 
behavior  and  its  punishment  is  much  greater.  But  again,  an  analysis  will  demon- 
strate that  society  loses  very  little  in  such  a  situation. 

In  the  case  of  government  corruption  or  private  criminal  acts,  it  is  improbable 
to  the  extreme  that  the  confidential  source  of  information  will  possess  the  only 
evidence  needed  for  conviction.  Even  in  cases  where  individual  isolated  criminal 
acts  are  involved,  this  is  rare.  In  fact,  in  all  of  these  cases,  the  confidential 
newspaper  source  plays  the  precise  role  that  the  widely  used  and  accepted  police 
informant  does — except  the  press  source  also  plays  a  vital  function  in  delivering 
news  to  our  citizens. 

And  the  plain  facts  are  that  the  overwhelming  number  of  confidential  sources 
are  not  discussing  criminal  activity  at  all ;  of  those  that  do,  rarely  are  they 
themselves  criminally  involved.  Serious  criminals  simply  do  not  confess  to  re- 
porters, nor  do  they  invite  reporters  to  witness  murders,  rapes,  burglaries,  or 
espionage.  And  if  reporters  do  learn  of  such  serious  crimes,  they  are  unlikely 
to  agree  to  keep  confidential  the  names  of  the  perpetrators. 

Finally,  even  under  an  absolute  shield  law,  in  the  rare  and  extraordinary  case 
where  a  reporter  does  learn  in  confidence  of  the  identity  of  felon,  or  of  a  person 
about  to  commit  a  felony,  that  reporter  can  weigh  the  societal  interest  himself 
and  come  forward  and  break  confidentiality  when  manifest  injustice  would  other- 
wise occur. 

These  rare,  hypothetical  dilemmas  exist  more  in  the  minds  of  many  who 
oppose  a  shield  law  than  in  the  courthouses  of  our  country.  They  are  clearly 
outweighed  by  our  citizens'  right  and  need  for  news.  In  making  this  balance  be- 
tween the  First  Amendment  and  the  criminal  justice  system,  we  should  compare 
other  evidentiary  privileges  now  existing.  The  doctor-patient  privilege  justified 
to  ensure  that  doctors  can  effectively  treat  their  patients,  and  the  lawyer-client 
privilege,  justified  to  ensure  the  proper  functioning  of  an  adversary  legal  sys- 
tem, protect  interests  that  are  clearly  no  more  important  in  our  constitutional 
system  than  a  key  part  of  the  First  Amendment.  And  these  privileges  are  much 
more  likely  to  prevent  crucial  evidence  of  criminal  conduct  from  being  revealed. 

Thus,  in  making  the  balance  between  the  need  to  protect  confidential  sources 
to  provide  our  cfitizens  with  a  free  and  adequate  flow  of  information  and  the 
benefits  that  may  occasionally  accrue  to  onr  criminal  justice  system,  CRNC 
feels  the  scales  lean  overwhelmingly  to  the  side  of  the  First  Amendment.  We 
would  not  sacrifice  the  Pentagon  Papers  or  knowledge  about  the  Watergate 
affair;  we  would  not  give  up  the  repeated  exposures  or  widespread  corruption 
in  government  at  all  levels;  we  would  not  cut  off  our  few  insights  into  the  be- 
havior of  fringe  radical  groups,  of  the  activities  of  the  Mafia,  the  illegal  abortion 
trade,  or  the  venereal  disease  epidemic  in  our  youngsters.  All  this  could  be 
lost  for  the  uncertain  and  unlikely  need  for  a  witness  in  few  criminal  trials. 

Never  before  have  our  citizens  needed  so  much  the  news  that  is  provided  by 
confidential  sources.  Never  before  has  this  news  source  been  so  threatened.  It 
muist  be  protected.  And  it  only  can  be  protected  by  an  absolute  shield  law.  We 
respectfully  urge  this  Committee  and  Congress  to  support  such  a  law  to  vindi- 
cate the  First  Amendment  rights  of  all  of  our  citizens. 
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Citizens'  Right  to  News  Committee  Position  Paper  on  the  J'iest  Amendment 
AND  the  Fair  Administration  of  Justice — Protection  of  Confidential 
Sources  and  Information 

This  position  paper  lias  been  prepared  by  the  Citizens'  Right  to  News  Commit- 
tee, a  non-partisan,  non-profit  association  organized  under  the  laws  of  the  Dis- 
trict of  Columbia.  CRNC  is  a  national  citizens  committee  dedicated  to  insuring 
that  the  public's  right  to  news  not  be  vitiated  by  requiring  newsmen  to  divulge 
confidential  sources  and  confidential  information.  To  this  end,  CRNC  supports 
a  federal  shield  law  which  : 

Provides  an  absolute  privilege  to  newspersons,  so  that  they  will  not  be 
subjected  to  compulsory  process  and  so  that  they  will  not  have  to  disclose 
confidential  news  sources  or  confidential  information  ; 

Extends  nationwide  protection,  which  would  apply  both  at  the  federal 
and  state  level ; 

Would  apply  equally  in  civil  and  criminal  proceedings ;  investigative  and 
adjudicative  proceedings :  executive,  legislative  and  judicial  proceedings : 
and  would  extend  both  to  confidential  sources  and  confidential  information ; 
and 

Would  apply  to  the  broadest  appropriate  classification  of  persons  engaged 

in  the  collection  or  dissemination  of  news,  including  not  only  journalists 

for  the  general  press  but  also  reporters  for  minority,  dissident,  or  under- 

groiind  press. 

CRNC  believes  that  the  development  of  a  meaningful  newsman's  privilege 

is   essential — ^^but  not  as   special   interest   legislation   designed   only   to   protect 

reporters.  At  bottom,  it  is  not  the  puhUcaUon's  interest,  but  the  puhli&s,  which 

is  aft'ected.  As  stated  by  one  active  journalist : 

"Terms  such  as  'reporters'  privilege'  and  'newsman's  shield,'  although  tech- 
nically accurate  descriptions  of  the  legislation  being  considered,  fail  to  cover 
the  importance  of  such  legislation  to  the  iniblic.  It  ought  to  be  called  'the 
public's  right  to  know'  law." 

Likewise,  one  senatorial  supporter  of  an  absolute  privilege  has  stated  that : 

"For  a  society  to  be  truly  free,  it  must  have  a  press  that  is  truly  free.  The 
First  Amendment  is  not  a  piece  of  special  interest  legislation  for  the  news 
industries.  It  is  rather,  a  Government  guarantee  to  a  free  people,  without  which 
they  would  not  remain  free  for  long." 

The  severe  threat  to  First  Amendment  freedoms  posed  by  indiscriminate  use 
of  news  subpoenas  has  been  given  impetus  by  the  recent  Supreme  Court  case  of 
Branzhurii  v.  Hayes,  decided  in  June  of  1972.  In  that  case  the  Court  rejected 
the  First  Amendment  claim  of  newsmen  that  they  could  not  be  required  to  ap- 
pear before  federal  and  state  grand  juries  to  identify  confidential  sources  and 
to  provide  information  received  in  confidence. 

Prior  to  decision,  journalists  had  viewed  with  the  greatest  concern  the  pos- 
sibility that  the  Supreme  Court  might  reject  their  First  Amendment  plea.  The 
most  comprehensive  empirical  analysis  of  the  issue,  conducted  by  Professor 
Vincent  Blasi  of  the  University  of  Michigan,  found  that  journalists  were  virtually 
unanimous  in  their  belief  that  nothing  could  have  a  more  detrimental  impact 
on  source  relations  than  a  negative  decision  in  the  Branzhurg  case. 

Subsequent  events  have  born  out  these  fears.  This  paper  spells  out  example 
after  example  of  abuses  of  press  subpoenas. 

CRNC  feels  that  Congress  must  take  prompt  action  to  prevent  any  further 
erosion  of  First  Amendment  values.  Shield  legislation  must  be  enacted.  We  have 
carefully  considered  the  arguments  for  a  qualified  privilege.  However,  our  study 
has  led  us  to  agree  with  the  conclusions  of  an  eminent  Constitutional  scholar. 
Professor  Paul  Freund,  that,  "It  is  impossible  to  write  a  qualified  newsman 
privilege.  Any  qualification  creates  looi)holes  which  will  destroy  the  privilege." 

CRNC  favors  the  creation  of  an  absolute  privilege.  If  the  need  exists  to  pro- 
tect the  confidential  relationship — and  we  believe  that  there  can  be  no  doubt  of 
that — then  the  creation  of  an  absolute  privilege  to  protect  that  relationship  is 
well  accepted  in  our  law.  Our  plea  that  Congress  follow  the  well-accepted  path  of 
creating  an  absolute  privilege  is  supported  by  the  following  materials. 
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DISCUSSION 

1.  The  Collision  of  Constitutional  Principles 

The  debate  on  shield  laws  on  the  national  scene  is  widespread  and  sharp.  That 
issue  ranks  behind  the  energy  crisis  and  impoundment  of  funds  as  a  matter  of 
the  widest  Congressional  concern.  Both  the  House  and  Senate  Judiciary  Commit- 
tees are  engaged  in  far-reaching  hearings  on  shield  laws.  The  media,  not  surpris- 
ingly, has  given  the  Congressional  debate  extensive  coverage.  Most  professional 
newsmen  have  supported  an  absolute  privilege.  Scholars,  the  Bar  A.ssociation  of 
the  City  of  New  York  and  various  lawmakers  have  offered  a  variety  of  bills 
which  would  recognize  a  qualified  privilege,  defined  in  an  infinite  number  of  ways. 
The  Department  of  Justice  has  opposed  any  legislation  at  all  on  the  grounds  that 
the  Department's  internal  guidelines  for  the  issuance  of  subpoenas  by  federal 
grand  juries  provide  adequate  protection.  Some  congre^;smen  and  a  few  columnists 
also  support  no  legislation,  hoping  that  the  bizarre  spectacle  of  a  parade  of 
reporters  choosing  jail  rather  than  revealing  their  sources  will  cause  the  courts 
to  overturn  or  sharply  limit  the  Branzlturg-Caldwell  decision.  The  obbligato  for 
this  entire  debate  is  the  widely-held  concern  that  the  media,  broadly,  is  under 
increasing  attack.  Forcing  newsmen  to  reveal  their  sources,  it  is  feared,  is  only 
the  latest  chapter  in  a  pervasive  attempt  to  curb  controversial  and  provocative 
reporting. 

Recognition  of  the  public's  right  to  have  a  full  and  unimpeded  flow  of  news — 
which  could  be  stemmed  if  newsmen  were  forced  to  disclose  confidential  sources 
and  confidential  information — raises  fundamental  constitutional  questions:  (i) 
On  the  one  hand,  there  is  the  people's  right  to  a  free,  uninhibited,  aggressive  and 
provocative  press,  giiaranteed  by  the  First  Amendment ;  on  the  other  is  the  right, 
acknowledge  for  centuries,  of  the  Government  to  identify  and  develop  evidence 
bearing  upon  an  alleged  violation  of  the  criminal  laws,  with  the  concurrent 
bearing  upon  an  alleged  violation  of  the  criminal  laws,  with  the  concurrent  obli- 
gation of  citizens  to  testify  imder  compulsory  process  as  to  facts  relating  to 
alleged  crimes,  (ii)  Similarly,  First  Amendment  rights  collide  with  tlie  rights 
of  a  defendant  in  a  criminal  case,  guaranteed  by  the  Sixth  Amendment,  to  com- 
pulsory process  to  develop  evidence  to  assist  in  his  defense,  (iii)  In  addition,  there 
is  inevitable  confiict  between  the  First  Amendment  and  the  sharply-limited  rights 
that  public  figures  now  possess,  under  Supreme  Court  standards,  to  sue  for  libel 
(i-equiring  proof  that  the  publication  had  in  effect  actual  knowledge  that  the 
alleged  libel  was  false). 

2.  The  Common  Law  Recognized  No  Neirsmen''s  Privilege 

Although  the  common  law  developed  and  recognized  a  number  of  privileges 
designed  to  insure  that  confidential  relationships  would  not  be  breaclied,  no  sucli 
protection  was  afforded  to  newsmen  and  their  sources.  Unyieldnig  protection  of 
news  sources  has  been  central  to  the  traditions  of  the  Fourth  Estate,  but  not  the 
courts.  In  contrast,  conversations  between  a  lawyer  and  his  client,  a  doctor  and 
his  patient,  or  a  priest  and  his  penitant  have  traditionally  been  protected.  The 
integrity  of  these  relationships  has  long  Iteen  deemed  more  important  than  any 
benefits  which  might  accrue  to  the  judicial  process  by  forcing  the  lawyer,  the 
doctor,  or  the  priest  to  reveal  facts  disclosed  to  him  in  the  course  of  siich 
relationships. 

However,  in  recent  years,  courts  and  commentators  have  been  increasingly 
hostile  to  the  recognition  of  additional  privileges  by  the  courts  themselves.  As 
Professor  McCormick  stated  two  decades  ago :  "The  development  of  judge-made 
privileges  halted  a  century  ago.  The  manifest  destiny  of  evidence  law  is  a  progres- 
sive lowering  of  the  barrier  to  truth."  McCormick,  Evidence  §  85. 

This  hostility  toward  development  of  additional  privilege  reflects  the  restrictive 
views  of  Professor  Wigmore  toward  all  privileges : 

"There  must  be  good  reason,  plainly  shown,  for  their  existence.  In  the  in- 
terest of  developing  scientifically  the  details  of  the  various  recognized  privileges, 
judges  and  lawyers  are  apt  to  forget  this  exceptional  nature.  The  presumption 
against  their  extension  is  not  observed  in  spirit.  The  trend  of  the  day  is  to 
exi)and  them  as  if  they  were  large  and  fundamental  principles,  worthy  of  pur- 
suit into  the  remotest  analogies.  This  attitude  is  an  iinwholesome  one.  The 
investigation  of  truth  and  the  enforcement  of  testimonial  duty  demand  he 
restriction,  not  the  expansion,  of  these  privileges.  They  should  be  recognized 
only   within   the   narrowest   limits   required   by   principle.    Every    step    beyond 
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these  limits  helps  to  provide,  without  any  real  necessity,  an  obstacle  to  the 
administration   of  justice."   Wigmore,    8   Evidence   §  2192-3. 

Nevertheless,  17  states  have  found  that  the  public  interest  was  served  by 
granting  some  statutory  recognition  to  a  newsman's  privilege.  Thus,  these  states 
have  passed  varying  types  of  shield  laws,  virtually  all  of  which  protect  news- 
men's confidential  sources.  However,  only  a  handful  presently  extend  protec- 
tion to  confidential  information  which  was  given  to  the  newsmen.  Unfortunately, 
state  courts  have  often  taken  a  very  crabbed  view  of  these  statutory  provisions, 
interpreting  them  in  such  a  way  as  to  limit  sharply  their  protections. 

3.  The  Sharply  Increasing  Use  of  Press  Subpoenas  in  the  1960's 

For  many  years  the  press  and  prosecutorial  officials  co-existed  in  this  un- 
certain terrain — no  common  law  privilege  recognized  in  state  or  federal  courts ; 
no  federal  statute  or  rule  recognizing  the  privilege ;  and  only  a  few  of  the  states 
with  varying  degrees  of  statutory  protection.  Occasionally,  a  celebrated  case 
would  focus  the  issue.  Thus,  in  1958  Judy  Garland  sued  IMarie  Torre,  a  columnist 
for  the  New  York  Herald  Trihiine,  for  libel,  charging  that  certain  statements 
Torre  published,  attributed  to  unnamed  "network  executives",  were  false  and 
defamatory.  When  asked  to  name  her  source,  Torre  refused ;  for  the  first 
time,  a  journalist  based  her  refusal  to  reveal  sources  upon  the  First  Amendment. 
The  Court  of  Appeals  ordered  her  to  name  the  source,  concluding  that  the 
First  Amendment  "must  give  place  under  the  Constitution  to  a  paramount  public 
interest  in  the  fair  administration  of  justice."  Garland  v.  Torre,  259  F.2d. 
.545.  549   (2ud  Cir.  1958),  cert,  denied,  358  U.S.  910    (1958). 

In  the  1960's,  however  the  problem  took  on  an  entirely  new.  dimension — which 
led  to  a  rapid  increase  in  the  use  of  subpoenas  against  the  press.  This  new 
development  has   been   traced  by   the  New   York   City   Bar  Association : 

"A  number  of  social  factors  have  contributed  to  the  recent  and  seemingly 
growing  tendency  to  use  journalists  as  an  evidentiary  source  in  official  investi- 
gations. For  one  thing,  the  general  political  and  cultural  fragmentation  of  Ameri- 
can society  today  has  led  journalists  from  all  m;-dia  to  attend  more  than  ever 
before  to  dissident  groups  whose  activities  are  likely  to  be  of  interest  to  investi- 
gative agencies.  The  press  itself  reflects  our  society's  fragmentation ;  'imder- 
ground'  newspapers  and  partisan  organs  devote  themselves  extensively  to  report- 
ing the  activities  of  alienated  groups,  which  tlie  mass  media  give  considerable 
publicity  to  such  activities.  Concurrently,  official  corruption,  bureaucratic  infight- 
ing, and  secrecy  and  dissimulation  at  various  levels  of  government — all  of  which 
traditionally  have  been  the  impetus  for  much  confidential  information  being 
passed  to  journalists — show  little  vidence  of  recession. 

"Fiinctional  developments  vdthin  the  media  have  also  led  more  and  more 
journalists  to  collect  information  which  might  be  of  interest  to  law  enforcement 
authorities.  As  electronic  media  have  become  the  source  of  most  people's  informa- 
tion about  immediate,  cleai'-eut  events,  the  print  media  have  turned  increasingly 
to  'perspective'  studies  and  investigative  reporting.  In  the  process,  print  journal- 
ists have  adopted  sophisticated  investigative  techniques,  including  extensive  use 
of  confidential  informers. 

"Changes  in  official  attitudes  and  practices  may  also  have  contributed  to  the 
increased  use  of  subpoenas  against  members  of  the  press.  Law  enforcenjent  and 
investigative  agencies  have  been  ])rogressively  strained  in  coping  with  the  magni- 
tude of  their  responsibilities.  A  journalist  who  has  carefully  probed  official  cor- 
rniition  or  the  activities  of  militant  radicals  must  seem  a  tempting  investigative 
aid  to  these  pressured  officials.  Moreover,  many  journalists  are  deeply  concerned 
over  what  they  perceive  to  be  growing  official  antagonism  to  the  values  which 
underlie  the  First  Amendment.  They  see  in  the  increased  use  of  subpoenas  a 
technique  to  harass  the  press,  and  to  emasculate  its  efforts  at  uncovering  facts 
that  officialdom  woald  prefer  to  remain  unpublicized. 

'"For  these  reasons,  among  others,  the  last  few  years  have  witnessed  growing 
and  controversial  resort  to  subpoenas  to  ferret  out  reporters'  confidential  sources 
and  information." 

Thus,  in  increasing  numbers,  prosecutors  have  turned  to  newsmen  as  the 
source  of  information  and  evidence — so  much  so  that  the  press  felt  in  large 
measure  that  prosecutors  regarded  it  only  as  "an  investigative  arm  of  the 
Government."' 

Time,  Life  and  Newsweek  were  subpoenaed  by  federal  grand  juries ;  the  four 
major  newspapers  in  Chicago  were  subpoenaed ;  Earl  Caldwell's  subpoena  was 
issued.  Similarly,  television  networks  were  increasingly  subjected  to  subpoena. 
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In  1969  and  1970  alone,  166  subpoenas  were  directed  to  the  three  networks,  often 
requesting  tapes  of  materials  that  had  been  edited  out  and  had  never  been 
publicly  shown  or  confidential  information  which  had  not  been  made  public  but 
had  been  developed  in  the  course  of  investigative  reports. 

4.  The  Branzburg-Caldwell  decision  in  1972. 

In  the  celebrated  and  controversial  decision  of  Branzhurg  v.  Hayes,  decided 
on  June  29,  1972,  the  Supreme  Court  refused  to  curb  the  burgeoning  use  of  press 
subpoenas.  That  decision  involved  three  newsmen  who,  under  varying  circum- 
stances, had  given  assurances  of  confidentiality  to  news  sources.  They  all  relied 
upon  the  First  Amendment  to  support  their  refusal  to  identify  their  sources ;  the 
Supreme  Court  squarely  rejected  that  contention. 

The  first  case  involved  Paul  Branzburg.  a  staff  reported  for  the  Louisville 
Courier-Journal  who  wrote  two  stories  describing  activities  he  had  witnessed  by 
invitation  of  drug  users  and  sellers.  The  first  article  described  in  detail  Branz- 
bnrg's  observations  of  two  young  persons  synetheslzing  hashish  from  marijuana, 
from  which  they  earned  about  $5,000  in  three  weeks.  The  article  included  a  photo- 
graph showing  only  the  hands  of  one  of  the  subjects  of  the  article.  The  article 
stated  that  Branzburg  had  promised  not  to  reveal  the  identity  of  the  two  young 
persons.  Branzburg  was  subpoenaed  to  appear  before  a  state  grand  jury  to  testify 
about  possible  violations  of  Kentucky  law  prohibiting  the  sale  and  use  of  drugs. 

Branzburg's  other  story  about  drug  use  in  Kentucky  included  recitals  of  con- 
versations with  and  observations  of  a  number  of  drug  users.  Branzburg  was  also 
called  before  the  Frankfurt  County  Grand  Jury  to  testify  as  to  "any  criminal 
act,  the  commission  of  which  was  actually  observed  by  [him]."  Again,  he  declined, 
nasing  his  refusal  on  the  First  Amendment  and  the  Kentucky  shield  law. 

The  second  case  involved  Paul  Pappas,  a  newsman  for  a  New  Bedford,  Massa- 
chusetts television  station,  who  was  assigned  to  report  on  civil  disorders  in  New 
Bedford  during  the  summer  of  1970.  In  reporting  on  a  Black  Panther  news  con- 
ference, he  was  allowed  to  remain  inside  the  Panther  headquarters  to  cover  an 
anticipated  police  raid.  The  Court  noted  that,  'As  a  condition  of  entry,  Pappas 
agreed  not  to  disclose  anything  he  saw  or  heard  inside  the  store  except  an  antici- 
pated police  raid  which  Pappas  'on  his  own',  was  free  to  photograph  and  report 
as  he  wished."  Pappas  remained  in  the  store  for  about  three  hours ;  however, 
there  was  no  police  raid  and  petitioner  wrote  no  story  and  did  not  otherwise 
reveal  what  had  happened  in  the  store  while  he  was  there.  A  state  grand  jury 
investigating  the  New  Bedford  disorders  subsequently  subpoenaed  Pappas,  who 
refused  to  answer  on  First  Amendment  grounds  any  questions  about  what  had 
taken  place  inside  the  headquarters. 

The  third  case  involved  Earl  Caldwell,  a  reporter  for  the  New  York  Times  who 
investigated  and  reported  on  the  activities  of  the  Black  Panthers  in  Oakland  and 
San  Francisco.  He  was  sul)poenaed  before  a  federal  grand  jury  and  ordered  to 
bring  with  him  notes  and  tape  recordings  of  intei-^iews  given  him  for  publication 
by  Black  Panther's  spokesmen  which  concerned  "the  aims,  purposes  and  activity 
of  that  organization."  Caldwell  refused  to  testify  on  First  Amendment  grounds. 

In  a  5-4  decision,  the  Supreme  Court  rejected  the  reporter's  assertion  that  the 
First  Amendment  justified  a  testimonial  privilege  for  newsmen. 

OPINION    OF   MR.    JtrSTICE   WHITE 

Mr.  Justice  White,  joined  by  the  Chief  Justice  and  Justices  Blackmun  and 
Rehnquist,  concluded  that  the  First  Amendment  does  not  afford  a  testimonial 
privilege  to  newsmen : 

"Fair  and  effective  law  enforcement  aimed  at  providing  security  for  the  person 
and  property  of  the  individual  is  a  fundamental  function  of  government,  and  the 
grand  jury  plays  an  important,  constitutionally  mandated  role  in  this  process.  On 
the  records  now  before  us,  we  perceive  no  basis  for  holding  that  the  public 
interest  in  law  enforcement  and  in  ensuring  effective  grand  jury  proceedings  is 
insufficient  to  override  the  consequential,  but  uncertain,  burden  on  news  gather- 
ings which  is  said  to  result  from  insisting  that  reporters,  like  other  citizens, 
respond  to  relevant  questions  put  to  them  in  the  course  of  a  valid  grand  jury 
investigation  or  criminal  trial." 

Justice  White's  opinion  gave  the  back  of  the  hand  to  Branzburg,  "who  refused 
to  answer  questions  that  directly  related  to  criminal  conduct  which  he  had  ob- 
served and  written  about".  As  for  this  case,  the  Court  concluded  that : 

"We  cannot  seriously  entertain  the  notion  that  the  First  Amendment  protects 
a  newsman's  agreement  to  conceal  the  criminal  conduct  of  the  source,  or  evidence 
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thereof,  on  the  theory  that  it  is  better  to  write  about  crime  than  to  do  something 
about  it." 

The  Court  was  more  troubled  where  the  confidential  source  was  not  observed  in 
criminal  conduct,  but  merely  had  information  suggesting  illegal  conduct  by  others. 
The  Court  found,  however,  that  the — 

"evidence  failed  to  demonstrate  that  there  would  be  a  significant  constriction  of 
the  flow  of  news  to  the  public  if  this  Court  reafiirms  the  prior  common  law.  .  .  . 
Estimates  of  the  inhibiting  effect  of  such  subpoeanas  on  the  willingness  of  in- 
formants to  make  disclosure  to  newsmen  are  widely  divergent  and  to  a  great 
extent,  speculative." 

Furthermore,  even  if  there  may  be  some  negative  impact  upon  the  flow  of 
news  to  the  public,  the  Court  concluded  that  the  First  Amendment  interests 
must  give  way  to  the  governmental  interest  in  collecting  information  on  crim- 
inal activities. 

In  its  analysis,  the  Court  did  not  give  priority  to  an  interest  that  CRNC  feels 
is  central — that  the  press  must  be  free  to  ferret  out  and  publicize  criminal 
activities  and  to  comment — as  critically  as  necessary — upon  the  response,  or 
the  failure,  of  public  authorities  to  eliminate  such  criminal  activities.  This  in- 
terest is,  of  course,  particularly  critical  where  the  alleged  criminal  activity  is 
oflicial  corruption. 

Notably,  the  Court  considered  at  some  length  the  reporters'  assertion  that  a 
conditional  privilege  was  all  that  was  required  under  the  First  Amendment. 
The  reporters  had  urged  that  the  Government  be  required  to  meet  three  tests 
before  compelling  disclosure  of  confidential  sources  of  information : 

(i)   That  there  is  probable  cause  to  believe  that  the  reporter  possesses 
information  relevant  to  a  specific  violation  of  law  ; 

(ii)  That  the  information  sought  cannot  be  obtained  by  alternative  means 
or  sources  other  than  the  reporter  ;  and 

(iii)   That  there  is  a  compelling  and  overriding  governmental  interest 
in  the  information. 

The  Court  declined,  as  a  matter  of  Constitutional  interpretation,  to  order  the 
judiciary  to  administer  such  a  conditional  privilege  without  any  guidance  from 
Congress.  The  Court  noted  that  the  identification  of  those  newsmen  who  were 
beneficiaries  of  the  privilege  would  present  "practical  and  conceptual  difficulties 
of  a  high  order."  Moreover,  the  factual  determinations  that  the  requested  in- 
formation could  be  gained  from  other  sources  would  embroil  the  courts  in 
intricate  factual  and  legal  determinations.  But  most  important,  in  administering 
that  third  standard — whether  enforcement  of  a  particular  law  served  a  "com- 
pelling governmental  interest" — Justice  White  concluded  that :  "courts  would 
be  inextricably  involved  in  distinguishing  between  the  value  of  enforcing  dif- 
ferent criminal  laws.  By  requiring  testimony  from  a  reporter  in  investiga- 
tions involving  some  crimes  but  not  others,  [courts]  would  be  making  a  value 
judgment  which  a  legislature  had  declined  to  make,  since  in  each  case  the 
criminal  law  involved  would  represent  a  considered  legislative  judgment,  not 
constitutionally  suspect,  of  what  conduct  is  liable  to  criminal  prosecution." 

Significantly,  Justice  White's  opinion  invited  Congress  to  enact  appropriate 
shield  legislation.  Congress  could  make  those  very  choices  which  the  Court  said, 
as  a  matter  of  Constitutional  administi'ation,  it  was  unable  to  make : 

"Congress  has  freedom  to  determine  whether  a  statutory  newsmen's  privilege  is 
necessary  and  desirable  and  to  fashion  standards  and  rules  as  narrow  or  broad 
as  deemed  necessary  to  address  the  evil  discerned  and,  equally  important,  to 
re-fashion  those  rules  as  experience  from  time  to  time  may  dictate." 

CRNC  believes,  of  course,  that  Congress  should  most  promptly  accept  that 
invitation  to  enact  an  absolute  privilege  law. 

In  passing.  Justice  White's  opinion  raised  the  flag  of  federalism,  finding  "merit 
in  leaving  state  legislatures  free,  within  First  Amendment  limits,  to  fashion  their 
own  standards  in  light  of  the  conditions  and  problems  with  respect  o  the  rela- 
tions between  law  enforcement  officials  and  press  in  their  own  area." 

CONCUREING    OPINION    OF    MR.    JUSTICE    POWELL 

In  a  concurring  opinion,  Mr.  Justice  Powell  holds  out  the  hope  that,  in  other 
circumstances,  the  Court  might  recognize  a  limited  journalist's  privilege  based 
upon  the  First  Amendment : 

"Indeed,  if  the  newsman  is  called  upon  to  give  information  bearing  only  a 
remote  and  tenuous  relationship  to  the  subject  of  the  investigation,  or  if  he  has 
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some  other  reason  to  believe  that  his  testimony  implicates  confidential  source 
relationships  without  a  legitimate  need  of  law  enforcement,  he  will  have  access 
to  the  Court  on  a  motion  to  quash  and  an  appropriate  protective  order  may  be 
entered.  The  asserted  claim  of  privilege  should  be  judged  on  its  facts  by  the 
striking  of  a  proper  balance  between  freedom  of  the  press  and  obligation  of  all 
citizens  to  give  relevant  testimony  with  respect  to  criminal  conduct.  ...  In 
short,  the  courts  will  be  available  to  newsmen  under  circumstances  where  legiti- 
mate First  Amendment  interests  require  protection." 

DISSENTING    OPINION    OF    MR.    JUSTICE    STEWART 

Three  dissenting  justices.  Justices  Stewart,  Brennan  and  Marshall  would 
have  adopted  the  conditional  privilege  proposed  by  the  reporters.,  Justice  Stewart 
wrote  that  the  majority  decision  not  only  will  "impair  performance  of  he  press' 
constitutionally  protected  function  .  .  .  but  also  will  in  the  long  run  harm  raher 
than  help  the  administration  of  justice." 

DISSENTING    OPINION^    OF    MR.    JUSTICE    DOUGLAS 

Justice  Douglas,  alone,  argued  for  an  absolute  privilege. 

Thus,  four  justices  are  clearly  opposed  to  any  privilege  based  upon  the  First 
Amendment ;  at  most,  five  justices  would  support  some  sort  of  qualified  privilege, 
assuming  that  Powell's  "enigmatic  concurring  opinion"  would  lead  him  to  the 
side  of  the  dissenters  in  the  Branzhurg  case. 

5.  In  the  Post-Branzhurg  period,  ahiises  in  the  use  of  press  subpoenas  have 

been  pm-tlcularhj  noticeable  at  the  State  level 

The  Branzburg  decision  has  added  substantial  impetus  to  the  use  of  subpoenas 
against  newsmen,  particularly  at  the  state  level.  The  Reporters'  Committee  for 
Freedom  of  Press,  whose  comprehensive  statement  has  stated  : 

"While  the  current  subpoena  problem  originated  with  federal  grand  juries 
and  with  state  grand  juries,  the  infection  is  spreading.  Joseph  Weiler  of  the 
Memphis  Commercial  Appeal  and  Joseph  Pennington  of  radio  station  WREC 
were  called  before  a  state  legislative  investigating  committee.  Dean  Jeniston, 
Stewart  Wilk  and  Miss  Gene  Cunningham  of  the  Milwaukee  isentinel  and  Alfred 
Balk  of  the  Colum,bia  Journalism.  Review.  .  .  .  were  asked  to  disclose  confidential 
sources  during  civil  hearings  before  federal  district  courts.  William  Farr  re- 
sisted a  country  judge's  personal  investigation  into  violations  of  his  Mason  trial 
publicity  order.  Three  St.  Louis  reporters  appeared  before  the  State  Ethic  Com- 
mittee which  appears  to  be  some  kind  of  executive  committee  authorized  by  state 
legislature  to  investigate  state  judges.  Brit  Hume  of  the  Jack  Anderson  column 
and  Denny  Walsh  of  Life  resisted  libel  case  subpoenas." 

Moreover,  the  accelerating  trend  is  focused  at  the  state  level.  As  the  Re- 
Ijorters'  Committee  stated, 

"If  statistics  were  the  only  indication,  then  the  media  would  all  agree  that 
Congress  should  cover  state  proceedings  because  the  subpoena  problem  is  much 
more  serious  now  in  the  states  and  counties  than  in  federal  jurisdiction.  .  ,  . 
The  celebrated  cases  today  are  mostly  state  cases :  William  Farr,  Peter  Bridge, 
Harry  Thorton,  David  Lightman,  James  Mitchell,  Joseph  Weiler,  Joseph 
Pennington." 

At  the  federal  level,  however,  the  use  of  subpoenas  In  connection  with  gi-and 
juries  proceedings  at  least,  has  somewhat  abated.  In  August  of  1970,  the  Depart- 
ment of  Justice  published  guidelines  for  subpoenas  to  the  news  media.  In  these 
guidelines,  the  Justice  Department  acknowledged  that  "it  does  not  consider  the 
press  'an  investigative  arm  of  the  government.'  "  The  Department  now  requires 
that  all  reasonable  attempts  must  be  made  to  attempt  to  secure  information 
from  non-press  sources  before  considering  the  use  of  a  press  subpoena.  Further- 
more, the  Department  lias  stated  it  will,  as  a  preliminary  matter,  attempt  to 
resolve  the  issue  through  negotiation  in  every  case  where  it  concludes  that  a 
press  subpoena  is  justified.  In  any  event,  the  subpoena  cannot  be  used  for  a 
fishing  expedition ;  "the  Department  does  not  approve  of  utilizing  the  press  as 
a  springboard  for  investigation."  Finally,  any  Justice  grand  jury  subpoena  must 
I)e  i>ersonally  authorized  by  the  Attorney  General  and  the  terms  must  be  care- 
fully limited ;  it  "should,  wherever  possible,  be  directed  at  material  information 
regarding  a  limited  subject  matter,  should  cover  a  reasonably  limited  subject 
matter,  should  cover  a  reason?. bly  limited  period  of  time,  and  should  avoid 
requiring  production  of  a  large  volume  of  impublished  material." 
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In  the  two  years  after  these  standards  were  published,  the  Attorney  General 
authorized  seven  subpoenas  in  connection  with  federal  grand  jury  investiga- 
tions. However,  it  should  be  noted  that  the  guidelines  do  not  apply  to  federal 
criminal  trials,  do  not  apply  to  any  civil  litigation  in  federal  courts,  and  have 
no  impact  upon  the  problem  at  the  state  level.  Furthermore,  the  guidelines  are 
not  based  upon  a  statutory  foundation,  but  merely  on  the  exercise  of  discretion- 
ary judgment  of  the  present  attorney  general.  His  successor  would  be  free,  at 
any  point,  to  scrap  these  guidelines. 

6.  The  So-C ailed  "Speculative"  Ejfect  of  Widespread  Use  of  Press  Subpoenas 

The  Supreme  Court  in  the  Branzhurg  case  found  that  there  was  only  "specula- 
tive" evidence  as  to  the  impact  of  a  ruling  which  would  require  reporters  to 
divulge  their  sources  and  confidential  information.  One  can,  however,  refer  to 
dozens  of  specific  instances  where  press  subpoenas  have  been  issued ;  to  repeated 
statements  by  newsmen  that  their  confidential  sources  are  drying  up ;  and  to 
the  virtually-unanimous  perception  of  the  issue  by  newsmen  that  press  subpoenas 
seriously  cripple  their  efforts  to  probe  deeply  in  their  investigative  reporting. 
The  Supreme  Court  in  Branzhurg  referred  to  two  studies — one  from  the  North- 
western University  Law  Review  and  a  second  by  Professor  Blasi  of  the  Uni- 
versity of  Michigan. 

The  first  study  asked  a  number  of  editors  of  daily  newspapers  how  many  stories 
were  based  upon  information  received  in  confidence.  The  answers  varied  signifi- 
cantly, and  the  Court  acknowledged  that  the  study  did  not  measure  the  deter- 
rence to  potential  informants  which  might  be  caused  by  press  subpoenas. 

The  Court  also  referred  to  the  findings  of  Professor  Blasi's  study  that  slightly 
more  than  half  of  the  975  reporters  questioned  said  they  relied  upon  regular 
confidential  sources  for  at  least  10%  of  their  stories.  The  Court  noted  that,  of 
this  group  of  reporters,  "only  8%  were  able  to  say  with  some  certainty  that  their 
professional  functioning  had  been  adversely  affected  by  the  threat  of  subpoena; 
another  117o  vvere  not  certain  w'hether  or  not  they  had  been  adversely  affected." 

However,  the  New  York  City  Bar  Association  referred  to  other  findings  of  the 
Blasi  Study ;  it  noted  that  newsmen  reported  ''average  reliance  on  confidential 
sources  for  about  one-quarter  to  one-third  of  all  stories,  but  heavier  reliance  on 
confidential  sources  among  more  experienced  reporters."  The  greatest  use  of 
confidoitial  sources  involved  stories  about  Government  operations — over  one- 
third  of  the  stories.  The  medium  making  the  greatest  use  of  confidential  sources 
was  newsweeklies,  affecting  between  one-third  and  one-half  of  the  stories. 

The  Bar  Association  stated  that  Blasi's  study  found  journalists  virtually 
unanimous  in  their  belief  that  nothing  would  have  a  more  detrimental  impact 
on  source  relationships  than  an  adverse  decision  in  the  Caldtvell  case.  The  City 
Bar  Association  also  noted  that  the  Blasi  findings  were  collected  prior  to  the 
Branzburg-Caldicell  decisions.  If  concluded  that  "the  Supreme  Court's  decision 
has  doubtless  increased  the  diflBculty  of  acquiring  confidential  information,  as  a 
result  of  the  attendant  publicity  and  imprimatur  of  the  Court,  and  reporters 
would  now  presvmiably  be  even  more  negative  about  the  impact  of  subpoenas." 

Recent  testimony  by  reporters  has  substantiated  this  view.  The  Reporter's 
Committee  for  Freedom  of  the  Press  has  stated  that : 

"Now,  six  months  later,  we  believe  we  have  an  overwhelming  factual  case  that 
there  is  more  than  a  speculative  danger — that  censorship  is  here  today.  When 
newsmen  have  to  face  pressure  tactics  by  the  Government,  have  to  pa.v  for  law- 
yers and  engage  in  extensive  litigation  and  even  go  to  jail,  when  sources  are  per- 
suaded to  release  journalsts  from  their  promises  of  confidentiality,  when  Courts 
evade  the  clear  intent  of  state  confidentiality  laws,  censorship  is  here." 

In  support  of  that  assertion,  the  Reporters'  Committee  presented  a  "Subpoena 
Log",  a  list  of  64  recent  censorship  incidents. 

In  addition,  in  a  New  York  Times  article  in  December  of  1972,  Brit  Hume,  an 
investigative  reporter-colleague  of  Jack  Anderson,  catalogued  instance  after 
instance  of  Government  informants  refusing  to  continue  to  provide  confidential 
information. 

William  Farr,  staff  writer  of  the  Los  Angeles  Times,  spent  46  days  In  jail 
rather  than  reveal  a  confidential  source.  Farr  has  testified  to  the  chilling  im- 
pact of  press  subpoenas  rulings  on  newsmen  : 

"A  23-year  Government  employee  will  not  risk  his  job  and  his  pension  to  let 
us  know  of  mismanagement  or  corruption  in  his  Department  if  we  can't  protect 
him.  In  reporting  on  the  Mafia  and  organized  crime,  the  source  usually  is  worried 
about  something  even  more  vital,  his  life  and  limb." 
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He  described  two  Pulitzer  prize-winning  stories  which  would  have  never  been 
published  without  confidential  sources  : 

"Two  of  the  Pulitzer  Prizes  recently  won  by  the  Los  Angeles  Times  were  for 
stories  which  would  not  have  been  possible  without  keeping  sources  confi- 
dential. One  of  the  prizes  was  received  for  a  series  of  articles  which  exposed 
corrupt  practices  in  city  and  county  government.  The  basic  information  was 
provided  by  respected  businessmen  and  public  officials  who  stood  to  lose  liveli- 
hood if  they  were  identified.  *  *  * 

"The  Times  coverage  of  the  Watts  riots  and  its  aftermath  won  another 
Pulitzer.  Assured  of  anonymity,  teachers  talked  to  our  reporters  about  the 
school  system,  policemen  talked  about  their  fellow  policemen  and  their  own 
behavior  under  great  pressure.  Looters  talked  frankly  and  even  Judges  told 
stories  they  were  afraid  to  have  attributed  to  them.  They  would  all  remain 
silent  today,  I  feel." 

William  Jones  is  a  Pulitzer  Prize  reporter  for  the  Chicago  Tribune.  He  exposed 
a  pattern  of  collusion  between  police  and  a  large  private  ambulance  company  to 
restrict  service  in  ghetto  areas.  He  recently  described  the  critical  role  of  the 
confidential  source  in  investigative  reporting : 

"I  cannot  stress  strongly  enough  the  importance  of  confidential  sources  to 
investigative  reporters.  Without  them  we  would  be  hamstrung  to  the  point 
where  many  investigations  would  never  get  off  the  ground.  I  think  it  should  also 
be  stressed  that  the  term  'confidential  source'  as  it  is  used  in  investigative 
reporting  is  not  a  synonym  for  the  kinds  of  characters  portrayed  in  dime  spy 
novels. 

"It  has  been  my  experience  that  most  confidential  sources  are  people  who  see 
something  wrong  or  corrupt  in  the  public  or  private  agency  where  they  work 
and  merely  want  the  problem  corrected.  It  is  usually  their  first  time  in  dealing 
with  such  a  situation  and  they  arrive  at  the  door  of  the  investigative  reporter 
only  after  exhausting  every  effort  within  their  own  agency  to  bring  about 
changes.  They  are  people  with  kids  and  mortgages  and  pride  in  the  job  they 
do,  not  plotters  and  spies  seeking  to  topple  governments  or  agencies. 

"Anonymity  is  essential.  It  is  fi'equently  the  first  question  asked  by  a  poten- 
tial confidential  source  in  the  first  telephone  conversation.  If  you  can't  guarantee 
it  you  will  probably  never  hear  from  the  source  again.  There  are  a  number  of 
reasons  for  this  and  from  personal  experience  I  could  recite  examples  that  range 
from  murder  threats  to  firing  and  professional  blacklisting.  I  might  add  that  all 
too  often  when  an  agency  is  hit  with  a  scandal  that  appears  to  be  the  result  of 
confidential  sources  they  frequently  devote  more  time  to  trying  to  find  the 
source  than  correcting  the  abuse." 

Although  there  are  dissenting  views,  (such  as  those  of  columnist  James  J. 
Kilpatrick  and  Clark  Molienhoff,  Washington  Bureau  Chief  of  the  Des  Moines 
Register,  the  virtually  unanimous  reaction  of  tlie  press  is  one  of  great  concern. 
And  such  concern  is  that,  ultimately,  the  impact  of  any  limitation  on  newsmen's 
freedom  directly  affects  the  public.  As  Farr  has  stated : 

"What  we  are  talking  about  really  is  a  necessity  for  a  free  flow  of  information 
to  serve  the  public's  right  to  know.  The  term  'newsmen's  privilege'  conjurs 
up  the  misconception  that  we  want  a  special  status  unto  ourselves.  This  is  un- 
true. We  do  not  want  the  legal  right  to  protect  sources  as  a  favor  to  any  news- 
men or  all  newsmen.  We  want  such  legislation  to  further  the  constructive 
processes  of  the  press,  so  that  the  public  will  be  fully  and  intelligently  informed." 

To  the  pubic,  the  stakes  are  high.  As  the  Reporters  Committee  has  stated : 

"We  ask  you  to  consider  what  kind  of  nation  we  would  be,  for  example,  if 
the  Pentagon  Papers,  the  Bobby  Baker  affair,  the  thalidomide  horror,  the 
MyLai  Massacre,  among  others,  and  hundreds  of  scandals  regarding  state  and 
local  government  still  lay  locked  in  the  mouths  of  citizens,  fearful  that  they 
would  lose  their  livelihoods  or  perhaps  even  be  prosecuted  if  their  identities 
became  known." 

7.  Current  Congi-essional  Consideration  of  Federal  Shield  Legislation 

It  is  in  this  context  that  Congress  is  currently  considering  a  broad  variety 
of  shield  laws.  Dozens  of  bills  have  been  introduced  in  this  new  session  of 
Congress  are :  one,  introduced  by  Senator  Ervin.  who  is  Chairman  of  the  Senate 
wise,  the  Senate  Constitutional  Rights  Subcommittee  has  heard  from  many 
witnesses. 

The  two  bills  which  represent  the  most  current,  matured  considerations  by 
Congress  are :  one,  introduced  by  Senator  Ervin,  who  is  Chairman  of  the  Senate 
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CJommittee,  provides  for  a  preemptive  qualified  privilege  available  when  in- 
formation was  received  with  an  explicit  or  implicit  understanding  of  confidence. 
A  newsman  must  also  disclose  the  identify  of  a  person  who  committed  a  crime 
in  his  presence. 

The  second  bill  was  introduced  by  Senator  Cranston  and  has  the  blessing  of 
the  Anaerican  Newspaper  Publishers  Association.  It  is  an  absolute  privilege 
bill ;  it  extends  to  confidential  sources,  confidential  information  and  work 
product.  It  broadly  defines  the  persons  protected  by  the  privilege,  and  it 
creates  presubpoena  procedures  which  would  minimize  the  occasions  when 
newsmen  would  be  forced  to  court  to  defend  their  decisions  not  to  produce 
confidential  information. 

Throughout  the  legislative  discussion,  it  has  become  a  matter  of  conventional 
wisdom  that  "an  absolute  privilege  bill  could  not  pass."  However,  media  wit- 
nesses have  become  increasingly  vocal  in  support  of  an  absolute  privilege.  It  will 
be  recalled  that  in  the  Branzburg  case,  the  reporters  involved  were  proposing 
a  qualified  privilege.  However,  recent  Congressional  testimony  has  demonstrated 
that  a  qualified  privilege  will  be  vexing  to  define,  and  even  more  diflScult  to 
administer.  Indeed,  one  eminent  constitutional  scholar.  Professor  Paul  Freund 
of  Harvard  Law  School,  has  concluded  that,  "It  is  impossible  to  write  a  qualified 
newsmen's  privilege.  Any  qualification  creates  loopholes,  which  will  destroy  the 
privilege." 

The  concerned  Congressional  committees  are  now  moving  toward  Executive 
Session  to  consider  whether  to  report  out  shield  legislation.  Their  deliberations 
will  focus  upon  the  following  issues  : 

(a)  Is  there  a  need  for  legislation? 

There  has  been  virtually  unanimous  support  from  legislators,  reporters,  com- 
mentators and  interested  groups  that  some  legislation  is  needed.  From  that 
perspective,  the  only  question  is  what  kind  of  legislation,  not  whether  legislation. 

The  current  Justice  Department  position,  of  course,  opposes  any  federal  law, 
trusting  in  the  self-discipline  of  the  Attorney  General  in  administering  the 
Department's  guidelines.  Opposition  also  comes  from  two  groups  with  differing 
political  perspectives.  First,  there  is  a  minority  of  congressmen  that  feels  that 
no  legislation  should  be  enacted.  Inasmuch  as  they  accept  the  view  that  one 
cannot  secure  an  absolute  privilege,  -then  the  preferable  strategic  approach  is  for 
newsmen  to  continue  to  raise  the  First  Amendment  point  in  an  attempt  to  s6Cure 
either  a  Supreme  Court  limitation  or  reversal  of  the  Branzburg  decision.  In  sup- 
port of  that  view,  one  can  identify  a  number  of  decisions  where  the  coui^s  have 
limited  the  extension  of  the  Branzburg  principle,  particularly  in  civil  litigation. 

Others  who  oppose  any  legislation  feel  that  the  very  act  of  Congressional 
definition  of  a  shield  privilege  acknowledges  that  a  later  Congress  can  limit  this 
right.  Commentators  such  as  Clark  Mollenhoff  and  James  J.  Kilpatrick,  would 
support  no  legislation. 

On  balance,  CRNC  is  not  content  to  wait  for  the  slow  process  of  identifying 
another  case  to  serve  as  a  vehicle  to  vindicate  the  significant  First  Amendment 
rights  involved  here,  which  would  require  sheperding  that  case  through  the 
long  and  uncertain  appellate  process.  We  think  there  is  a  need  for  Congress  to 
resolve  this  issue  now. 

(5)  Should  the  privilege  be  absolute  or  conditional? 

Apart  from  informed  speculation  as  to  what  is  "politically  iwsslble,"  persua- 
sive evidence  has  been  presented  in  supiwrt  of  Professor  Freund's  contention 
that  one  simply  cannot  write  an  effective  qualified  privilege.  This  testimony 
has  been  captured  in  Senator  Cranston's  comment : 

"Read  some  of  the  qualifications  that  have  been  proposed,  singly  or  in  combina- 
tion and  consider :  how  many  potential  informants  will  be  eager  to  talk  to  the 
press  once  they  realize  the  reporter  may  be  comi)elled  to  testify  if  there  is 
'probable  cause'  to  believe  that  the  information  they  gave  him  is  'clearly  relevant' 
to  a  suspected  crime?  Or  that  the  evidence  is  'unavailable'  or  'not  readily 
accessible  elsewhere'?  Or  that  the  information  must  be  exix>sed  in  open  court 
'to  prevent  a  miscarriage  of  justice'  ?  Or  in  the  cause  of  'compelling  an  overriding 
national  interest'  or  for  reasons  of  'national  security'?" 

"All  such  qualifications,  though  intended  to  protect  the  public,  are  in  fact 
self-defeating.  They  would  hurt,  not  help,  the  public.  .  .  .  The  worse  the  crime 
we  want  to  prevent  or  solve — kidnapping,  murder,  i>olitical  assasination,  espio- 
nage— the  more  important   it  is  that  Congress  produce  legislation  that  will 
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encourage  tipsters  to  tell  the  press  what  they  know  about  these  crimes.  To 
deny  these  sources  protection  against  disclosure  will  surely  mean  that  these 
sources  will  not  risk  their  necks  by  talking.  And  the  information  we  need  the 
most — tip-offs  to  kidnapping  or  murder  or  political  assassination  or  espionage — 
is  the  very  information  we  will  no  longer  receive." 

After  study,  including  the  scholarly  presentation  of  Professor  Blasi  in  support 
of  a  qualified  privilege,  CRNC  favors  the  creation  of  an  absolute  privilege.  If 
the  need  exists  to  protect  confidential  relationship — and  we  believe  there  can 
be  no  doubt  of  that— then  the  creation  of  an  absolute  privilege  to  protect  that 
relationship  is  well  accep^^ed  in  our  law.  Three  hundred  thousand  attorneys  in 
this  country  have  an  absolute  privilege  to  protect  the  confidential  relationships 
of  their  clients;  three  hundred  thousand  physicians  receive  varying  degrees 
of  protection  in  State  and  Federal  courts ;  hundreds  of  thousands  of  clergymen 
are  not  required  to  divulge  the  content  of  conversations  with  their  penitants. 

No  court  examines  whether  an  attorney  might  have  received  information  from 
his  client  that  would  be  relevant  to,  or  even  essential  to  demonstrating  that 
a  crime  has  been "  committed.  The  attorney-client  privilege  is  not  breached 
or  circumscribed  because  a  question  of  "compelling  national  interest"  has  been 
raised.  CRNC  believes  that  the  protection  afforded  newsmen  under  the  First 
Amendment  should  be  no  less  than  that  granted  attorneys. 

(c)  Should  a  congressional  shield,  law  apply  both  to  Federal  and  State 
proceedings? 

As  a  matter  of  constitutional  authority,  it  seems  clear  that  Congress  has  the 
power  to  enact  a  shield  law  which  would  be  "preemptive" — i.e.,  would  apply 
both  at  Federal  and  State  level. 

Such  Federal  authority  would  be  based  both  upon  the  Commerce  Clause  and 
Section  5  of  the  Fourteenth  Amendment.  We  concur  in  the  opinion  of  the  New 
York  City  Bar  Association  that  "Congress  possesses  ample  powers  under  the 
Commerce  Clause  to  protect  journalists  from  State  government  activities  which 
would  interfere  with  news  gathering  or  dissimination."  Institutions  which  are 
engaged  in  dissiminating  information  to  the  public  clearly  are  engaged  in  "com- 
merce among,  the  Federal  states"  and  are  thus  subject  to  congressional  regula- 
tion under  the  Commerce  Clause.  Television  licensing  provisions  and  antitrust 
exemption  provisions  for  newspapers  have  been  based  upon  the  Commerce  power. 

Moreover,  Congress  can  enact  a  preemptive  shield  law  based  upon  Section  5 
of  the  Fourteenth  Amendment. 

Such  power  has  been  confirmed  in  the  recent  Supreme  Court  decision  of 
Katsenhach  v.  Morgan,  384  U.S.  641  (1966),  where  Congress  displaced  state  laws 
in  order  to  guarantee  Fourteenth  Amendment  rights  to  equal  protection  of  the 
laws,  in  an  instance  where  the  Court  itself  would  not  invalidate  the  state  law 
in  question.  First  Amendment  "freedoms  have  long  been  incorporated  into  the 
Due  Process  clause  of  the  Fourteenth  Amendment,  and  under  the  Morgan  prin- 
ciple, we  believe  it  is  clear  that  Congressional  authority  would  extend  to  a  pre- 
emptive shield  law. 

Thus,  the  question  of  preemption  is  not  one  of  power,  but  one  of  policy. 
While  CRNC  would  support  an  absolute  privilege  bill  at  the  State  level,  our 
strong  preference  is  for  a  Federal  preemptive  bill  to  guarantee  newsmen's  rights. 
We  recognize  that  the  National  Conference  of  Commissioners  on  Uniform  State 
Laws  has  been  considering  the  possibility  of  developing  a  uniform  qualified 
privilege  bill.  However,  our  experience  with  this  process  has  indicated  that  it 
simply  is  too  torturous,  too  imcertain,  to  vindicate  promptly  the  public's  right 
to  a  full  and  free  flow  of  information.  We  lend  our  vigorous  support  to  a  pre- 
emptive Federal  bill. 

U.S.  Department  of  Justice, 
Federal  Bureau  of  Investigation, 

Washington,  D.C.,  March  6,  WIS. 
Hon.  Robert  W.  Kastenmeier, 
House  of  Representatives, 
Washington.  D.C. 

Dear  Congressman  Kastenmeier  :  It  has  come  to  my  attention  from  press  ac- 
counts that  the  House  Judiciary  Subcommittee,  of  which  you  are  Chairman, 
heard  testimony  on  February  ,5,  1973,  from  Earl  Caldwell  of  the  San  Francisco. 
California,  Bureau  of  "The  New  York  Times."  I  have  had  the  opportunity  to 
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review  Mr.  Caldwell's  testimony  and  felt  that  in  the  interest  of  accuracy  you  and 
the  Subcommittee  would  like  to  have  the^foUowing  facts. 

As  you  may  recall,  Mr.  Caldwell  testified  concerning  the  circumstances  sur- 
rounding the  issuance  to  him  of  a  Federal  Grand  Jury  subpoena  relative  to  an 
article  he  had  authored  about  the  revolutionary  nature  of  the  Black  Panther 
Party. 

In  referring  to  efforts  of  the  FBI  to  talk  with  him  about  the  article  prior  to 
the  issuance  of  the  subpoena,  Mr.  Caldwell  testified  that  FBI  Agents  continued 
to  call  him  after  he  had  explained  to  the  Agents  that  he  could  not  meet  with 
them.  Mr.  Caldwell  testified  he  received  calls  from  the  FBI  "almost  daily  for  a 
period  of  several  weeks."  He  further  testified  that  after  he  refused  to  answer 
the  phone  Agents  would  have  women  place  the  call  but  the  Agents  would  be  on 
the  line  when  he  ( Caldwell )  answered. 

For  your  information,  in  April,  1970,  at  the  request  of  the  Department  of 
Justice,  this  Bureau  prepared  an  aflSdavit  concerning  the  extent  and  nature  of 
our  contacts  with  Mr.  Caldwell.  This  afiidavit  was  to  be  used  in  the  answer  to 
a  motion  by  Mr.  Caldwell's  attorney  to  quash  the  subpoena.  It  read  as  follows : 

"The  records  of  the  Federal  Bureau  of  Investigation  reflect  that  six  separate 
efforts  were  made  by  representatives  of  the  Federal  Bureau  of  Investigation  to 
contact  Earl  Caldwell  through  his  office  between  December  23,  1969,  and  Janu- 
ary 12,  1970.  Mr.  Caldwell  was  never  available  to  see  or  talk  to  a  Federal 
Bureau  of  Investigation  representative,  and  failed  to  respond  to  messages  left 
with  his  secretary." 

Contrary  to  his  testimony  before  your  Subcommittee,  Mr.  Caldwell  was  never 
personally  contacted  by  Agents  of  the  FBI  relative  to  his  article  on  the  Black 
Panther  Party  which  resulted  in  his  being  subpoenaed  before  a  Federal  Grand 
Jury.  Furthermore,  only  six  efforts  were  made  to  contact  him  at  his  office  and 
he  was  unavailable  on  each  occasion.  On  January  22,  1970,  this  Bureau  advised 
the  Department  of  Justice  of  our  unsuccessful  efforts  to  contact  Mr.  Caldwell 
and  informed  the  Department  that  no  further  efforts  were  being  made  to  con- 
tact him. 

I  would  appreciate  it  if  in  the  interest  of  accuracy  you  would  have  this  in- 
formation made  a  part  of  the  records  of  the  hearings  of  your  Subcommittee. 
Sincerely  yours, 

L.  Patrick  Gray  III, 

Acting  Director. 

Statement  of  the  Fbeedom  To  Read   Foundation  of  Newsmen's  Privilege 
Legislation,  March  27,  1973 

The  Freedom  to  Read  Foundation  is  devoted  to  promoting  freedom  of  speech 
and  the  press  through  fostering  the  recognition  that  libraries  are  the  re- 
positories of  the  world's  knowledge  and  supplying  legal  counsel  to  those  who 
might  suffer  injustice  in  defending  those  freedoms.  The  Foundation  supports  the 
enactment  of  effective  legislation  to  assure  that  journalists  will  not  be  required 
by  judicial  or  other  authorities  to  reveal  any  information  received  while  acting 
as  a  journalist,  or  to  disclose  the  source  of  any  information  while  so  acting.  The 
Foundation  considers  such  legislation  necessary  in  order  to  protect  the  right  of 
citizens  to  know,  a  right  which  stems  directly  from  the  First  Amendment. 

ROLE   OF   THE   FREEDOM    TO   BEAD    FOUNDATION 

The  Freedom  to  Read  Foundation  was  established  as  an  independent  corpora- 
tion in  November,  1969.  It  works  in  cooperation  with  the  American  Library  Asso- 
ciation's program  to  support  and  defend  the  principles  of  intellectual  freedom — 
principles  which  form  the  foundation  of  library  service  in  the  United  States. 

LIBRARY    SERVICE   IN    THE   UNITED    STATES 

Library  service  in  the  United -States  is  based  upon  the  First  Amendment.  The 
Library  Bill  of  Rights,^  the  American  Library  Association's  basic  policy  state- 
ment, sets  forth  the  Association's  interpretation  of  the  First  Amendment  as  it 
pertains  to  library  service.  The  Library  Bill  of  Rights  states  that  it  is  the 


1  See  attached  "Library  Bill  of  Rights". 
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responsibility  of  library  service  to  provide  books  and  other  materials  represent- 
ing all  points  of  view  presenting  the  problems  and  issues  of  our  times.  It  -further 
states  that  libraries  should  cooperate  with  all  persons  and  groups  concerned  with 
resisting  abridgment  of  free  expression  and  free  access  to  ideas. 

Libraries  constitute  the  only  institution  in  the  United  States  where  the  basic 
freedoms  of  information,  guaranteed  by  the  First  Amendment,  can  be  fulfilled 
for  every  citizen,  regardless  of  his  station.  We  are  now  concerned  with  the  denial 
of  information  at  its  very  source,  with  the  abridgment  of  the  free  flow  of  in- 
formation into  libraries  and,  through  them,  to  every  citizen. 

FREEDOM    OF   THE   PRESS    IN    THE   UNITED    STATES 

The  importance  of  a  free  press  to  self-governing  citizens  of  the  United  States 
has  been  well  established.  Throughout  its  history,  freedom  of  the  press  has  had 
many  able  and  articulate  spokesmen,  but  perhaps  none  has  been  more  able  or 
more  articulate  than  Andrew  Hamilton,  who  presented  the  case  of  John  Peter 
Zenger,  one  of  the  first  heroes  of  American  journalism.  In  defense  of  Zenger, 
Hamilton  said  to  the  Court : 

It  is  not  the  cause  of  the  poor  printer,  nor  of  New  York  alone  which  you 
are  now  trying ;  no !  it  may,  in  its  consequence,  affect  every  free  man  that 
lives  under  British  government  of  the  main  of  America.  It  is  the  best  cause. 
It  is  the  cause  of  liberty ;  and  I  make  no  doubt  that  your  upright  conduct, 
this  day,  will  not  only  entitle  you  to  the  love  and  esteem  of  your  fellow 
citizens ;  but  every  man  who  prefers  freedom  to  a  life  of  slavery  will  bless 
and  honor  you,  as  men  who  have  baflBied  the  attempt  of  tyranny ;  and  by  an 
impartial  and  uncorrupt  verdict,  have  laid  a  noble  foundation  for  securing 
to  ourselves,  our  posterity  and  our  neighbors,  that  to  which  nature  and  the 
laws  of  our  country  have  given  us  a  right,  the  liberty — both  of  exposing  and 
opposing  arbitrary  power  by  speaking  and  writing — Truth. 
Unfortunately,  the  decision  of  the  U.S.  Supreme  Court  in  Branzlurg  v.  Hayes 
called  into  question  the  freedom  of  the  press  to  oppose  arbitrary  power  by  writ- 
ing truth.  This  decision  is  unsatisfactory  in  many  respects.  Moreover,  as  Jus- 
tice Stewart  pointed  out  in  his  dissent,  the  decision  is  sadly  paradoxical,  for 
through  its  effects  it  could  deny  to  government  the  very  information  its  authori- 
ties now  seek  through  enforced  testimony. 

PROTECTION    OF    JOURNALISTIC     PRIVILEGE 

Given  the  nature  of  library  service  as  herein  defined,  as  the  means  whereby 
any  citizen  may  fulfill  the  freedom  of  expression  guaranteed  by  the  First  Amend- 
ment, and  given  the  importance  of  a  free  press  as  an  opponent  to  tyranny  and 
as  the  natural  ally  of  citizens  under  a  regime  of  self-government,  the  Freedom 
to  Read  Foundation  urges  the  Congress  of  the  United  States  to  enact  legisla- 
tion that  would  adequately  protect  what  had  been,  before  Branzburg,  the  tra- 
ditional privilege  of  journalists. 

In  the  view  of  the  Foundation,  such  legislation  must  be  suflSciently  broad 
ot  protect  not  only  journalists  in  the  narrow  sense,  but  also,  e.g.,  authors  of 
books ;  and  to  protect  them  from  subpoenas  issued  not  only  by  grand  juries,  but 
also  by  other  bodies  and  agencies  of  government,  whether  federal  or  state. 
We  therefore  recommend  that  such  legislation  declare  that  no  journalist  or  news 
medium  shall  be  required  by  any  judicial,  executive,  legislative,  or  administra- 
tive body  of  the  United  States  or  of  any  state,  commonwealth,  territory,  posses- 
sion, or  trusteeship  thereof,  including,  but  not  limited  to,  any  court,  grand  jury, 
agency,  department  or  commission,  or  by  either  house  of  Congress  or  any  com- 
mittee thereof,  to  disclose  any  information  received  or  obtained  while  acting 
as  a  journalist  or  news  medium,  or  to  disclose  the  source  of  any  information 
received  or  obtained  while  acting  as  a  journalist  or  news  medium,  or  to  disclose 
the  source  of  any  information  received  or  obtained  while  acting  as  a  journalist 
or  news  medium. 

By  "journalist"  we  mean  anyone  who  is  or  has  engaged  in  gathering,  prepar- 
ing, editing,  analyzing,  commenting  on,  writing,  broadcasting,  or  processing 
information  for  a  newspaper  containing  information  that  is  published  and  dis- 
tributed periodically,  or  for  any  magazine,  radio  station,  television  station,  book 
or  wire  or  news  service  that  contains  and/or  distributes  or  transmits  informa- 
tion, and  any  employee  or  agent  thereof.  By  "news  medium"  we  mean  any  news- 
paper containing  information  that  is  published  and  distributed    periodically, 
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any  magazine,  radio  station,  television  station,  book,  wire  service  or  news  service 
that  contains  and/or  distributes  or  transmits  information.  By  "source"  we  mean 
any  person,  document,  record,  or  animate  or  inanimate  supplier  of  information. 
And  by  "information"  we  mean  any  written,  oral,  or  pictorial  news  or  other 
material  of  whatever  sort,  whether  or  not  published,  including,  without  limita- 
tion, notes  of  journalists  relating  thereto,  tapes,  recordings,  films,  photographs, 
and  any  and  all  such  other  materials,  in  whatever  form  they  may  take. 

QUALIFICATIONS 

Given  the  importance  of  the  privilege  that  legislation  embodying  the  above 
principles  would  serve  to  protect,  the  Freedom  to  Read  Foundation  urges  that 
qualifications,  if  there  are  to  be  any,  be  both  limited  and  well  defined.  Realizing 
the  importance  of  fair  and  equitable  administration  of  government  and  of  justice, 
and  recognizing  that  perilous  circumstances  may  from  time  to  time  arise,  the 
Freedom  to  Read  Foundation  believes  that  journalists  should  be  required  to 
disclose  information  or  sources  of  information  only  after  it  has  been  shown 
by  clear  and  convincing  evidence  in  a  court  of  law  that  all  of  the  following 
criteria  have  been  met:  (1)  there  is  probable  cause  to  believe  that  the  person 
from  whom  the  information  is  sought  has  information  which  is  clearly  relevant 
to  a  specific  probable  violation  of  law;  (2)  the  information  sought  cannot  be 
obtained  by  any  alternative  means;  and  (3)  there  is  compelling  and  overriding 
national  interest  in  the  information. 


American  Library  Association, 

Chicago,  III. 
Library  Bill  of  Rights 

The  Council  of  the  American  Library  Association  reaflBrms  its  belief  in  the 
following  basic  policies  which  should  govern  the  services  of  all  libraries. 

1.  As  a  responsibility  of  library  service,  books  and  other  materials  selected 
should  be  chosen  for  values  of  interest,  information  and  enlightenment  of  all  the 
people  of  the  community.  In  no  case  should  library  materials  be  excluded  because 
of  the  race  or  nationality  or  the  social,  political,  or  religious  views  of  the  authors. 

2.  Libraries  should  provide  books  and  other  materials  presenting  all  points  of 
view  concerning  the  problems  and  issues  of  our  times ;  no  library  materials  should 
be  prescribed  or  removed  from  libraries  because  of  partisan  or  doctrinal  dis- 
approval. 

3.  Censorship  should  be  challenged  by  libraries  in  the  maintenance  of  their  re- 
sponsibility to  provide  public  information  and  enlightenment. 

4.  Libraries  should  cooperate  with  all  persons  and  groups  concerned  with 
resisting  abridgment  of  free  expression  and  free  access  to  ideas. 

5.  The  rights  of  an  individual  to  the  use  of  a  library  should  not  be  denied  or 
abridged  because  of  his  age,  race,  religion,  national  origins  or  social  or  political 
views. 

6.  As  an  institution  of  education  for  democratic  living,  the  library  should  wel- 
come the  use  of  its  meeting  rooms  for  socially  useful  and  cultural  activities  and 
discussion  of  current  public  questions.  Such  meeting  places  should  be  available 
on  equal  terms  to  all  groups  in  the  community  regardless  of  the  beliews  and  aflSli- 
ations  of  their  members,  provided  that  the  meetings  be  open  to  the  public. 

Adopted  June  18, 1948,  Amended  June  27, 1967.  by  the  ALA  Council. 

By  oflScial  action  of  the  Council  on  February  3,  1951,  the  Library  Bill  of  Rights 
shall  be  interpreted  to  apply  to  all  materials  and  media  of  communication  used 
or  collected  by  libraries. 


Statement  of  the  Joint  Media  Committee,  January  30,  1973 

Members  of  the  Joint  Media  Committee  meeting  in  AVashington  today  have 
announced  a  change  of  position  regarding  legislation  to  protect  newsmen  from 
being  ordered  to  reveal  news  sources  or  provide  unpublished  material  to  gov- 
ernmental agencies.  The  group  is  now  in  favor  of  an  absolute  bill  to  prohibit 
governmental  bodies  and  courts  from  compelling  testimony  or  material  from 
newsmen.  The  Committee  previously  endorsed  a  qualified  bill.   Some  members 
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still  would  approve  a  qualified  bill  if  it  were  strong  enough  to  provide  funda- 
mental protections. 

The  Joint  Media  Committee,  whose  member  organizations  include  the  largest 
number  of  journalists  affiliated  with  professional  societies,  originally  endorsed 
a  qualified  bill  at  a  meeting  in  the  summer  of  1972.  Since  then  the  failings  of 
newsmen  in  several  states  and  similar  threatened  actions  have  resulted  in  a 
groundswell  of  demands  for  the  strongest  possible  federal  and  state  legislation 
to  prevent  further  incursions  on  the  freedom  of  the  press. 

Individual  member  organizations  which  include  the  Associated  Press  Man- 
aging Editors,  the  American  Society  of  Newspaper  Editors,  the  National  Press 
Photographers  Association,  the  Radio  Television  News  Directors  Association  and 
Sigma  Delta  Chi  plan  to  testify  to  their  new  position  during  the  month  of  Feb- 
ruary. The  exact  position  of  each  organization  will  be  spelled  out  in  that  testi- 
mony. In  recent  months,  the  Board  of  Directors  of  ASNE  has  gone  on  record  in 
favor  of  an  absolute  bill,  and  the  national  conventions  of  both  RTNDA  and  SDX 
have  passed  resolutions  favoring  absolute  bills  as  the  ultimate  objective  in  full 
protection  of  newsmen. 

I.  A.  Kanarek, 
Attorney  at  Law, 
Van  Nuys  (Los  Angeles),  Calif.,  March  9, 1973. 
Re  Newsman's  privilege. 
Representative  Robert  Kastenmeiee, 
Cannon  House  Office  Building, 
Washington,  D.C. 

Dear  Represextative  Kastenmeier  :  This  letter  is  written  after  our  recent 
telephonic  conversation. 

By  this  letter  I  am  requesting  the  opportunity  of  testifying  pursuant  to  a 
subpoena. 

My  personal  experience  is  in  connection  with  the  so-called  Bill  Farr  case.  I  am 
one  of  six  named  lawyers  whom  Bill  Farr  has  repeatedly  referred  to,  both  in 
court  and  out  of  court.  Mr.  Farr  has,  on  numerous  occasions,  stated  that  two  of 
this  group  of  six  lawyers  have  committed  perjury  ;  but,  Mr.  Farr  refuses  to  name 
the  two.  If  his  position  is  upheld,  I  may  have  forever  hanging  over  my  head 
the  cloud  of  perjury,  although  I  am  innocent  and  he  knows  it. 

The  purport  of  my  testimony,  which  would  be  available  for  evaluation  by  the 
subcommittee,  would  go  to  the  effect  heaped  on  a  victim  through  exercise  of  an 
absolute,  unconditional  newsman's  privilege :  My  experience  has  been  that  such 
exercise  creates  a  very  unhappy  result  to  the  victim. 

Those  advocating  the  absolute,  unconditional  privilege  speak  of  the  public's 
right  to  know ;  little,  if  any,  consideration  has  been  given  to  the  type  of  effect 
I  have  indicated  has  occurred  to  me.  Furthermore,  it  is  respectfully  suggested 
that  your  subcommittee  also  consider  the  results  that  flow  when  the  mass  media 
form  an  unholy  alliance  with  a  reluctant  prosecutor  who,  for  reasons  of  personal 
political  gain,  refuses  to  prosecute  crime  which  may  embarrass  him  and  the 
suppression  of  this  prosecution  is  accomplished  by  way  of  the  purported  exercise 
of  the  newsman's  privilege.  ( See  the  Kanarek  Times  enclosed  herein. ) 

Thank  you  for  any  consideration  you  may  give  my  request  to  be  subpoenaed. 
Very  truly  yours, 

I.  A.  Kanarek. 

Enclosures  :  10  (for  distribution  to  subcommittee  members). 


[News  Release] 

The  Massachusetts  Bar  Association, 

Boston,  Mass.,  January  29,  1973. 
For  immediate  release. 

The  Massachusetts  Bar  Association  has  endorsed  the  proposed  "shield  law" 
which  would  protect  a  journalist's  source  of  information. 

The  bill,  Senate  704,  was  sponsored  by  the  New  England  Press  Association. 
It  is  scheduled  for  a  hearing  before  the  Judiciary  Committee  on  February  14, 
1973. 

MBA  President  Berge  C.  Tashjian  said  the  bill  strikes  a  balance  between  the 
state's  interest  in  preventing  and  prosecuting  serious  crimes  and  the  public's 
right  to  be  fully  informed. 
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Any  limitations  on  the  freedom  of  the  press  must  be  carefully  analyzed  since 
to  restrict  the  press  may  also  be  to  restrict  the  public,  he  added. 

Approval  by  the  MBA  Board  of  Delegates  was  voted  at  the  Association's 
Midwinter  Meeting  last  Saturday  at  the  Marriott  Motor  Hotel  in  Newton. 

Robert  H.  Goldman,  Chairman  of  the  Joint  Bar-Press  Committee,  recom- 
mended favorable  action  on  the  measure  which  was  unanimously  approved  by 
the  Committee. 

The  bill  provides  that  a  professional  journalist  shall  not  be  required  to  dis- 
close the  sources  of  information  obtained  in  the  course  of  his  employment. 

This  privilege  would  apply  in  any  legal  proceeding  or  before  any  commission, 
department,  division  or  bureau  of  state,  county  on  municipal  government. 

Mr.  Goldman  described  the  bill  as  a  "moderate"  effort  to  protect  news  sources 
in  order  to  assure  the  free  flow  of  information  to  the  public. 

He  said  the  public's  right  to  know  is  essential  to  a  free  society. 

To  deny  a  newsman  the  right  to  protect  his  sources  significantly  interferes 
with  the  flow  of  information  so  necessary  to  informed  citizens,  Mr.  Goldman 
explained. 

He  said  the  privilege  is  not  absolute.   • 

A  court  may  order  disclosure  where  there  is  "substantial  evidence''  that  the 
information  is  necessary  to  permit  a  criminal  prosecution  for  a  serious  crime, 
or  to  prevent  a  threat  to  human  life,  and  where  such  information  is  unavailable 
from  other  prospective  witnesses,  he  explained. 

The  bill  also  provides  that  any  court  order  compelling  disclosure  may  be 
appealed. 

[From  the  New  England  Press  Association] 
Journalists  Not  Required  To  Reveal  Sources  of  Information 

"No  professional  journalist  or  persons  engaged  in  the  work  of,  or  connected 
with  or  employed  by  any  newspaper  or  any  press  association  or  any  journal 
or  any  radio  broadcasting  station,  or  any  television  station  or  any  news  agency 
or  any  wire  service  for  the  purpose  of  gathering,  procuring,  compiling,  editing, 
disseminating,  publishing,  broadcasting  or  television  news  shall  be  required  to 
disclose  the  source  of  any  information  procured  or  obtained  by  such  person  in 
the  course  of  his  employment,  in  any  legal  proceeding,  trial  or  investigation  be- 
fore any  court,  grand  jury  or  petit  jury,  or  any  ofiicer  thereof,  before  the  presid- 
ing officer  of  any  tribunal,  or  his  agent  or  agents,  or  before  any  commission, 
department,  division  or  bureau  of  the  state,  or  before  any  county  or  municipal 
body,  officer  or  committee  thereof." 

In  any  case  where  a  person  claims  a  privilege  conferred  by  this  statute,  the 
person  seeking  the  information  or  the  source  of  the  information  may  apply  to 
the  superior  court  for  any  order  divesting  the  privilege.  If  the  court  after  hearing 
the  parties,  shall  find  that  there  is  substantial  evidence  that  disclosure  of  the 
information  or  of  the  source  of  the  information  is  necessary  to  permit  a  crim- 
inal prosecution  for  the  commission  of  a  specific  felony,  or  to  prevent  a  threat 
to  human  life,  and  that  such  information  or  the  source  of  such  information  is 
not  available  from  other  prospective  witnesses,  the  court  may  make  such  order 
as  may  be  proper  under  the  circumstance.  Any  such  order  shall  be  appealable 
under  Chapter  231,  Sec.  96  of  the  General  Laws. 


Definitions  To  Be  Used  in  Journalist's  Confidence  Bill  Proposal 

Definitions.  As  used  in  this  act,  the  following  definitions  shall  apply : 

1.  "Newspaper"  shall  mean  a  paper  that  is  printed  and  distributed  ordinarily 
not  less  frequently  than  once  a  week,  and  has  done  so  for  at  least  one  year,  and 
that  has  at  least  a  25%  yearly  average  of  news-editorial  contents  such  as  news, 
articles  of  opinion  (as  editorials)  features,  advertising  or  other  matter  regarded 
as  current  interest,  has  a  general  circulation  and  must  be  formed  of  printed 
sheets. 

2.  "Journal"  shall  mean  a  publication  containing  news  which  is  published  and 
distributed  periodically,  and  has  done  so  for  at  least  one  year  and  must  be  formed 
of  printed  sheets. 

3.  "News  Agency"  shall  mean  a  commercial  organization  that  collects  and 
supplies  news  to  subscribing  newspapers,  magazines,  periodicals  and  news  broad- 
casters. 
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4.  "Press  association"  shall  mean  an  association  of  newspapers  and/or  maga- 
zines formed  to  gathier  and  distribute  news  and  journalistic  infoniiation  to  its 
members. 

5.  "Wire  service"  shall  mean  a  news  agency  that  sends  out  syndicated  news 
copy  by  wire  to  subscribing  newspapers,  magazines,  periodicals  or  news  broad- 
casters. 

6.  "Professional  journalist"  shall  mean  one  who,  for  gain  or  livelihood,  is  en- 
gaged in  gathering,  preparing  or  editing  of  news  for  a  newspaper,  magazine, 
news  agency,  press  association,  wire  service  or  broadcast  medium. 

7.  "News"  shall  mean  written,  oral  or  pictorial  information  or  communication 
concerning  local,  national  or  worldwide  events  or  other  matters  of  public  concern 
or  public  interest  or  affecting  the  public  welfare. 


Statement  of  John   B.   Summers,   General  Counsel,  National  Association 
OF  Broadcasters,  February  6,  1973 

The  National  Association  of  Broadcasters  welcomes  this  opportunity  to  sup- 
port the  enactment  of  legislation  which  will  afford  newsmen  an  unqualified  priv- 
ilege against  the  disclosure,  in  any  Federal  or  State  proceeding,  of  either  their 
source  of  information  or  their  unpublished  information. 

In  testifying  before  this  Subcommittee  on  October  4,  1972,  NAB  explained 
that  it  was  a  member  of  an  ad  hoc  group  of  media  and  other  organizations  study- 
ing the  complex  questions  relative  to  newsmen's  privilege  in  an  attempt  to  reach 
a  consensus  as  to  the  form  of  legislation  needed  to  insure  the  free  flow  of  in- 
formation to  the  public.  The  work  of  that  ad  hoc  group  has  been  completed 
and  its  efforts  are  reflected  in  the  draft  legislation  submitted  to  you  on  Decem- 
ber 30,  1972  by  the  American  Newspaper  Publishers  Association.  NAB  recom- 
mends enactment  of  H.R.  1813,  H.R.  2200  or  H.R.  2187,  all  of  which  contain  the 
language  of  the  ad  hoc  group's  draft. 

Following  the  Supreme  Court  decision  in  Branzherg  v.  Hayes,  it  became  ap- 
parent that  if  newsmen  were  to  be  protected  as  to  their  sources  and  unpub- 
lished information  this  would  have  to  be  accomplished  through  apropriate 
legislation.  Indeed,  the  Supreme  Court  expressed  the  view  in  that  case  that 
Congress  is  free  to  determine  whether  a  statutory  newsmen's  privilege  is  neces- 
sary and  to  fashion  standards  and  rules  "as  narrow  or  broad"  as  deemed  neces- 
sary to  cover  any  evil  it  might  discern. 

At  first  blush,  it  appeared  to  many  in  broadcasting  that  some  kind  of  quali- 
fied statutory  privilege  would  provide  adequate  protection  to  insure  the  free 
flow  of  information  to  the  public  via  this  nation's  broadcasting  system.  How- 
ever, this  earlier  reaction  has  been  altered  significantly  by  the  events  which 
have  followed  in  the  wake  of  the  Bransberg  case.  Four  newsmen  have  already 
gone  to  jail  for  refusing  to  divulge  confidential  information  to  courts  or  grand 
juries  and  several  others  have  faced  sentences  for  defying  court  orders  to  reveal 
sources  or  unpublished  information. 

Against  this  backdrop,  it  is  now  clear  that  Federal  legislation  dealing  with 
newsmen's  privilege  must  be  absolute  and  must  apply  to  all  governmental  pro- 
ceedings, both  State  and  Federal.  In  the  latter  respect,  it  is  noted  that  most  of 
the  actions  taken  against  newsmen  since  Bransberg  have  occurred  at  the  State 
level. 

We  are  fully  aware  of  the  views  and  arguments  in  opposition  to  the  concept 
of  absolute  immunity  for  newsmen.  The  parade  of  horribles  which  can  be  as- 
sembled under  the  ab.solute  approach  is  long  and  imposing,  but  it  is  largely  con- 
jectural. We  know  of  no  cases  where  newsmen  have  impeded  justice  by  with- 
holding information  relative  to  serious  crimes,  national  securit.v,  or  other  mat- 
ters of  paramount  public  concern.  In  effect,  the  opposite  is  true.  Newsmen,  where 
able  to  protect  confidential  sources,  have  been  instrumental  in  ferreting  out 
crime.  Some  vivid  examples  of  such  accomplishments  by  broadcasting  and  the 
print  media  were  offered  in  the  statement  of  Senator  Cranston  before  this  Sub- 
committee on  October  4,  1972. 

The  real  issue  before  Congress  is  whether  newsmen  will  be  protected  so  as  to 
insure  they  can  fully  perform  their  role  of  informing  the  public  without  govern- 
ment interference  or  intimidation  at  any  level — 'be  it  local.  State  or  Federal. 
Any  qualification  appended  to  a  stautory  newsmen's  privilege,  irrespective  of 
how  well  intentioned,  would  bear  the  seeds  of  such  governmental  interference  or 
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intimidation,  for  any  qualification  would  necessarily  be  subject  to  varying 
intei-pretations  by  a  wide  range  of  judicial  and  quasi-judicial  authorities  at 
diverse  levels  of  the  governmental  structure.  Examples  of  such  erosion  have 
already  been  witnessed  under  qualified  state  shield  laws  which  were  supposed 
to  protect  newsmen's  sources  and  information. 

We  submit  the  public  interest  in  preserving  the  free  flow  of  information  to 
the  people  far  transcends  the  conjectural  evils  which  underpin  the  arguments 
for  merely  a  qualified  privilege.  The  newsmen  serving  this  nation's  communica- 
tions media  must,  at  the  very  lea.st,  be  accorded  an  initial  absolute  privilege 
if  the  public  is  to  be  so  served.  Should  experience  under  such  an  absolute 
privilege  result  in  serious  abuses  of  that  right,  then  Congress  would  be  free 
to  consider  remedial  legislation. 

In  view  of  the  foregoing,  the  NAB  strongly  urges  passage  of  unqualified 
newsmen's  privilege  legislation  as  refiected  in  H.R.  1813,  H.R.  2200,  or  H.R.  2187. 

Thank  you  for  affording  us  the  opportunity  to  submit  this  s-tatement. 


A  Resolution  Passed  by  the  Board  of  Directors  of  the  National  Newspaper 
Publishers  Association  on  January  27,  1973,  and  Submitted  to  House 
Judiciary  Subcommittee  No.  3  in  Hearings  Regarding  the  First  Amend- 
ment and  Freedom  of  the  Press 

Whereas  the  Black  press  and  Black  people  have  suffered  varying  forms  and 
degrees  of  official*  oppression  for  more  than  three  centuries  in  America,  and 

Whereas  this  suffering  has  led  us  to  a  special  interest  in  and  understanding  of 
the  painful  and  stifling  dynamics  of  oppression,  and 

Whereas  the  First  Amendment  to  the  Constitution  of  the  United  States  pro- 
hibits governmental  action  restricting  the  freedom  of  the  press,  and 

Whereas  press  attempts  to  inform  and  thereby  protect  the  American  people 
in  recent  years  has  promoted  increasing  and  unprecedented  reaction  and  repres- 
sion on  the  part  of  the  Federal  government,  and 

Whereas  current  efforts  by  the  executive  and  judicial  branches  of  the  Federal 
government  to  intimidate,  subjugate  and  demoralize  newsmen  through  subpoenas 
and  jailings  have  begun  to  chill  the  free  flow  of  infonnation  between  the  press 
and  the  people,  and 

Whereas  such  efforts  include  attempts  to  force  newsmen — both  Black  and 
white — to  degenerate  to  the  level  of  police  informers  and  spies  upon  the  com- 
munities their  ethics  and  professional  skills  are  designed  to  protect,  and 

Whereas  well-meaning  attempts  by  some  Congressmen  to  remedy  this  chill 
by  new  federal  legislation  if  successful,  would  fly  in  the  face  of  the  First  Amend- 
ment prohibition  that  "Congress  shall  make  no  law  abridging  freedom  ....  of 
the  press,"  and 

Whereas  such  laws  if  passed  by  Congress,  w^ould  further  threaten  a  dissolution 
of  constitutional  relevance  and  authority,  and 

Whereas,  through  its  power  to  license  electronic  media,  the  Federal  govern- 
ment is  attempting  to  buy  the  independence  and  integrity  of  radio  and  television 
news  of  which  NNPA  is  both  skeptical  and  vigilant,  and 

Whereas  the  peoples'  right  to  know  is  gravely  endangered  by  current  gov- 
ernmental action  against  the  press  and  the  people,  and 

A^'hereas,  in  the  word  of  the  Credo  of  the  Black  press,  "The  Black  press  be- 
lieves that  America  can  best  lead  the  world  away  from  a  racial  and  national 
antagonisms  w^hen  it  accords  to  every  man,  regardless  of  race,  color  or  creed,  his 
human  and  legal  rights.  The  National  Newspaper  Publishers  Association 
Therefore 

Resolve:^  that :  As  a  responsible  segment  of  the  press,  we  will  c'ontinue  the 
tradition  begun  in  Freedom's  Journal  by  John  Russwurm  and  Samuel  Cornish 
146  years  ago,  to. wit :  stoutly  defending  its  people,  its  own  rights  as  a  free  press, 
and  the  achievement  and  preservation  of  a  free  society ; 

We  will  renew  efforts  to  advise  and  inform  our  audiences  on  the  key  role 
a  free  press  plays — and  must  play — in  the  preservation  of  liberty  and  welfare ; 

We  will  support  the  First  Amendment  as  the  broadest  and  best  guide  to  press 
freedom,  and  will  steadfastly  resist  governmental  and  any  other  efforts  toward 
intimidation,  subjugation  and  demoralization  of  the  press  and  its  members. 

We  call  upon  all  other  information  and  education  segments  of  our  Nation 
to  re-dedicate  themselves  to  the  principles  of  freedom  embodied  in  the  First 
Amendment  and  to  the  re-education  of  the  American  people  to  those  principles, 
and 
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We  will  continue,  even  with  renewed  vigor,  to  implement  an  additional  portion 
of  our  Credo :  "hating  no  man,  fearing  no  man,  the  Black  press  strives  to  help 
every  man  in  the  firm  belief  that  all  are  hurt  as  long  as  anyone  is  held  back." 


Statement  of  Jack  L.  Bradley,  President,  National  Press  Photographers 
Association  on  the  Absolute  Privilege  on  Newsmen  and  Photographers, 
February  27,  1973 

Mr.  Chairman  and  Members  of  the  Subcommittee :  I  am  Jack  Bradley,  presi- 
dent of  the  National  Press  Photographers  Association  and  a  staff  photographer 
for  the  Journal  Star  in  Peoria,  Illinois. 

As  president  of  the  National  Press  Photographers  Association  I  represent  and 
and  speak  for  4,000  professionals  who  work  on  newspapers,  news  magazines,  wire 
services  and  television  stations  throughout  the  country. 

NPPA  is  a  voluntary,  professional  organization  dedicated  to  improving  the 
technical  competence  and  the  effectiveness  of  its  members  as  visual  communica- 
tors, in  the  public  interest. 

We  believe  our  service  of  visual  communications  is  vitally  important  to  the 
public  welfare.  We  as  communicators  of  information  to  the  public  have  no  other 
reason  for  our  existence  other  than  the  public  interest. 

We  pay  good  hard  earned  American  dollars  for  our  dues  to  belong  to  this 
organization  and  for  admission  fees  to  educational  seminars  we  stage  throughout 
this  nation  because  we  believe  in  our  stated  objectives.  We  feel  that  the  better 
and  more  accurately  we  are  able  to  communicate,  the  better  we  A^^ill  be  able  to 
serve  the  public  interest. 

In  recent  years  I  have  been  traveling  the  country  speaking  out  about  the  prob- 
lems we  face  in  doing  our  job  as  "visual  communicators".  This  past  year  I  have 
seen  cases  of  our  members  being  thrown  into  jail  because  of  their  willingness  to 
give  up  film  or  notes.  I  have  seen  the  attorney  general's  guidelines  in  action  in 
both  state  and  federal  courts  and  quite  frankly  I  am  concerned. 

The  federal  government  has  attempted  to  enjoin  the  press  from  publishing  news 
about  the  Pentagon  History  of  the  Vietnam  war.  It  has  subpoenaed  newsmen 
and  photographers  for  grand  jury  and  congx'essional  committee  appearances.  We 
have  on  file  documented  cases  of  government  investigators  posing  as  new.'-men 
and  photographers.  Some  oflBcials  have  intimidated  the  broadcast  media  by  thinly- 
veiled  threats  of  new  governmental  controls  and  reprisals  because  of  allegedly 
slanted  news  reports  on  the  administration.  When  you  add  these  threats  to  the 
Justice  Department's  use  of  lie  detectors  to  check  on  news  leaks  by  federal  em- 
ployes and  the  Army's  surveilance  of  political  activities  of  private  citizens,  the 
government's  chilling  campaign  against  the  exercise  of  the  First  Amendment 
rights  becomes  a  matter  for  grave  public  concern. 

If  news  photographers  are  forced  to  reveal  the  sources  of  their  information 
it  will  cut  off  many  of  their  sources,  and  as  a  result  the  American  people  will 
get  less  information  about  the  condition  of  their  political,  scientific,  economic,  and 
cultural  environments^ — information  the  public  must  have  to  be  able  to  make  in- 
formed decisions  on  matters  of  public  policy  in  this  country. 

Historically  there  has  always  been  controversy  between  our  government  and 
those  who  report  its  activities.  Such  controversy  is  healthy.  The  winner  has 
always  been  the  public  which  as  a  result  of  the  controversy  is  better  able  to  render 
its  decisions  in  the  ballot  boxes. 

I  have  heard  of  many  cases  in  the  past  two  years  where  editors  and  photo- 
graphers have  destroyed  negatives  and  thrown  away  notebooks  for  fear  of 
having  to  spend  days  and  weeks  in  unnecessary  litigation.  I  personally  was  sub- 
poenaed by  a  federal  court  to  produce  a  photo  that  was  used  in  the  newspaper 
about  one  and  one  half  years  after  it  appeared.  I  spent  nearly  a  whole  day  search- 
ing through  my  files  and  producing  the  print.  I  appeared  at  the  hearing  and  was 
paid  a  token  witness  fee.  My  employer  was  out  two  days  work  as  a  result  of  this 
action.  Files  of  newsl)apers  and  TV  stations  throughout  the  country.  I  am  told, 
have  been  fair  game  for  legal  "fishing  expeditions"  as  a  result  local  and  state 
interpretations  of  the  Attorney  General's  Guidelines. 

This  subcommittee  hearing  can  serve  a  useful  purpose  today  if  it  does  one 
thing — that  is  to  make  the  public  aware  of  what  the  First  Amendment  was  de- 
signed to  do  by  our  founding  fathers.  That  is  to  guarantee  the  right  of  the  public 
to  criticize  our  government— even  to  put  forth  ideas  and  thoughts  that  our  gov- 
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ernment  might  hate  and  despise.  To  ensure  that  right  the  press  was  given  a  Con- 
stitutional right  to  serve  as  a  checli  upon  government. 

I  might  point  out  that  with  all  its  vast  power  and  resources  the  U.S.  govern- 
ment has  no  difficulty  in  getting  its  message  across.  The  individual  citizen  needs 
an  independent  and  unintimidated  press  to  serve  as  a  balance  against  the  in- 
evitable excesses  and  abuses  of  government. 

Last  September  21  at  a  House  Subcommittee  on  the  Judiciary  hearing  on 
proposed  legislation  to  create  a  newsman's  privilege,  Assistant  Attorney  General 
Roger  C.  Cramton  said  there  was  no  need  for  "shield"  legislation  for  professional 
journalists.  Since  that  appearance,  more  than  a  dozen  eases  can  be  cited  to  show 
why  we  do  need  legislation  to  make  it  clear  that  the  first  amendment  is  an  "ab- 
solute" and  not  a  "qualified"  guarantee  that  newsmen  can  protect  the  sources  of 
the  information  they  gather. 

The  National  Press  Photographers  Association  joins  the  other  members  of 
the  Joint  Media  Committee  on  Free  Flow  of  Information  in  support  of  this  ab- 
solute right  as  outlined  in  the  first  amendment.  We  urge  members  of  Congress  to 
enact  legislation  to  stop  any  further  proliferation  of  these  injustices  to  newsmen 
and  interferences  with  the  right  of  the  people. 

I  would  like  to  challenge  each  of  you  gentlemen  to  work  for  the  passage  of  this 
vital  legislation.  Each  of  you  are  sworn  to  serve  the  public  interest,  and  as  legisla- 
tors it  is  incumbent  on  you  to  act  with  dispatch  in  the  public  interest  in  this  case. 

These  are  difficult  times  to  be  a  newsman.  The  pressures  are  great  and  the  day 
is  inadequate. 

We  know  our  job  is  the  key  to  maintaining  the  basic  strength  of  our  democracy 
which  depends  upon  the  citizen's  right  to  know.  Only  through  the  free  exercise  of 
that  right  can  we  preserve  and  improve  our  way  of  life. 

I  and  the  4,000  members  of  the  National  Press  Photographers  Association 
believe  the  "Freedom  of  Press"  guaranteed  by  the  first  amendment  means  more 
than  our  freedom  to  report  the  news.  It  means  the  public  has  a  right  to  get  that 
news.  It's  up  to  each  of  us  in  this  room  to  protect  both  rights.  As  professional 
photojournalists  we  have  a  job  to  do.  It  is  to  inform  the  public  about  events,  and 
we  do  it  with  news  photographs  and  film.  We  are  not  policemen  and  we  cannot 
afford  to  have  our  role  diluted.  That  is  why  I  have  gone  to  great  lengths  to  outline 
the  duties  and  responsibilities  of  the  free  press  to  the  citizenry.  The  free  press  is 
vital  to  our  society.  I  urge  each  of  you  to  take  up  the  challenge  you  receive  today 
from  the  groups  of  journalists  who  have  testified  today. 


The  Newspaper  Guild, 
Washington,  D.C.,  March  20,  197S. 
Hon.  Robert  W.  Kastenmeiee, 

Chairman,  Subcommittee  No.  3,  Committee  on  the  Judiciary,  Raybum  House 
Office  Building,  Washington,  D.C. 

Dear  Mr.  Kastenmeier  :  When  we  appeared  before  the  subcommittee  on  Octo- 
ber 5,  1972,  during  your  initial  examination  of  the  necessity  for  legislation  to 
confirm  the  right  of  newsgatherers  to  testimonial  privilege,  we  stated  that  none 
of  the  bills  then  before  Congress  satisfied  the  criteria  The  Newspaper  Guild  has 
established  during  its  decades-long  attention  to  the  issue. 

In  the  ensuing  period,  we  have  obser^-ed  with  deep  interest  that  a  number  of 
members  of  Congress,  persons  directly  involved  in  law  enforcement  and  the  legal 
profession  as  well  as  persons  and  organizations  directly  associated  with  the  news 
industry  have  come  to  share  our  view  that  newsgatherers'  right  to  protect  their 
sources,  materials  and  information  from  forced  disclosure  is  and  should  be 
recognized  as  absolute  and  unqualified. 

At  the  same  time  many  of  these  same  persons  have  come  to  share  our  view 
that  federal  privilege  legislation  should  cover  proceedings  at  the  state  and  local 
levels  of  government  as  well,  and  apply  to  the  "underground"  as  well  as  the 
"overground"  press. 

In  the  view  of  The  Newspaper  Guild's  International  Executive  Board  one  of 
the  bills  presently  before  the  subcommittee,  H.R.  2187,  the  Free  Flow  of  Informa- 
tion Act.  introduced  by  Rep.  Jerome  R.  Waldie,  is  the  "most  adequate  of  any 
[bill]  presently  before  the  Congress." 

We  should  like  the  record  of  the  subcommittee's  hearings  during  the  current 
session  to  record  our  endorsement  of  H.R.  2187,  and  also  to  record  the  Interna- 
tional Executive  Board's  call  for  strengthening  the  bill  by  adding  to  it  a  provi- 
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sion  to  forbid  any  person  acquiring  custody  of  a  newsperson's  information  or 
sources  througli  association  with  a  newsperson  from  disclosing  same  without  the 
express  consent  of  the  newsgatherer,  the  primary  holder  of  the  information  and/ 
or  source. 

We  discussed  the  latter  provision  with  the  committee  last  fall  and  subsequently 
forwarded  it  a  copy  of  a  draft  bill  containing  appropriate  language.  We  again 
append  a  copy  of  TNG's  draft  bill  to  this  communication  and  draw  your  atten- 
tion to  its  sections  3(f)  and  5. 
Sincerely  yours, 

Chables  a.  Peelik,  Jr., 

President. 


The  Newspapee  Guild, 

Washington,  B.C. 

(1972  Draft  TNG  Model  Bill  to  provide  protection  against  forced  disclosure  of 
newsgatherers'  information,  sources  &  materials.) 

An  Act  To  Protect  the  Public's  Access  to  the  News 

( Be  it  enacted  by  .  .  .  etc. ) 

Section  1.  This  Act  may  be  cited  as  "An  Act  to  Protect  the  Public's  Access  to 
the  News." 

DECLAKATION   OF  POLICY 

Section  2.  In  the  interest  of  preserving  the  public's  right  to  access  to  news, 
information  and  opinion  through  the  free  and  unimpeded  functioning  of  jour- 
nalists and  the  press,  it  is  hereby  declared  to  be  the  public  policy  of  the  United 
States  to  prohibit  certain  practices  which  restrict  the  public's  access  to  news, 
information  and  opinion  by  interfering  with  the  functioning  of  journalists  and 
the  press. 

DEFINITIONS 

Section  3.  As  used  in  this  Act : 

(a)  "Journalism"  means  the  occupation  (1)  of  observing,  investigating,  photo- 
graphing and/or  otherwise  recording  news,  instantlv  or  over  a  period  of  time, 
for  the  purpose  of  publication  of  accounts,  descriptions,  photographs,  analyses, 
comments  upon  or  opinions  about  the  news,  whether  or  not  publication  results, 
and/or  (2)  of  writing  or  other  preparation  of  news  communication  for  publi- 
cation, whether  or  not  publication  results. 

(b)  "Journalist"  means  any  person  engaged  or  employed  by  another  person, 
or  independently  engaged  or  employed,  in  journalism. 

(c)  "Publication"  means  verbal  and/or  visual  dissemination  through  any 
medium  of  mass  communication  engaged  in,  distributed  in  or  affecting  interstate 
commerce,  including  but  not  limited  to  newspapers,  news  and  wire  services, 
magazines,  books,  journals,  radio  and  television  broadcasting. 

(d)  "News"  means  any  and  all  events,  occurrences,  persons  or  objects  of  public 
interest,  singly  or  severally ;  the  character,  quality  and  operation  of  government 
and  society  and  any  phase  or  section  thereof ;  the  conduct,  character,  views  and 
opinions  of  persons  of  public  interest ;  and  all  other  matters  commonly  understood 
to  constitute  news. 

(e)  "News  document"  means  any  document,  notes,  notebook,  manuscript,  proof, 
script,  printed  article,  recording,  film,  photograph,  photographic  negative  or  any 
other  record  pertaining  to  news  acquired  or  created  by  a  journalist  in  the  course 
of  his  or  her  practice  of  journalism. 

(f)  "News  custodian"  means  any  person  who  has  acquired  custody  or  control 
of  a  news  document,  or  who  has  learned  through  relationship  with  a  journalist  or 
other  news  custodian  of  a  journalist's  knowledge  and  information  concerning 
news  and/or  of  the  source  of  a  journalist's  knowledge  and  information  concerning 
news. 

(g)  "Tribunal"  means  any  federal,  state  or  local  court,  grand  jury,  legislative 
committee  or  commission,  executive  committee  or  commission,  officially  con- 
stituted investigative  committee  or  commission,  government  agency  or  depart- 
ment, police  department,  police  oflBcial  or  police  oflBcer,  privately  constituted 
arbitration  tribunal,  or  any  other  official  federal,  state  or  local  agency  or  body 
conducting  or  in  charge  of  an  inquiry,  investigation  or  legal  proceeding. 
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Section  4.  (a)  A  journalist  shall  not  be  required  to  give  testimony  for.  in  or  to 
any  tribunal,  whether  or  not  under  oath  or  penalty  of  false  swearing,  of  any 
knowledge  or  information  concerning  news,  including  the  identity  of  persons 
shown  in  a  photograph,  photographic  negative  or  film,  or  the  source  thereof,  or  of 
his  or  her  news  sources,  whether  in  general  or  concerning  any  particular  item  of 
news,  and  whether  or  not  published,  acquired  by  him  or  her  in  the  course  of  his 
or  her  practice  of  journalism. 

(b)  A  journalist  shall  not  be  required  to  produce  any  news  document,  which  he 
or  she  has  acquired  or  created  in  the  course  of  his  or  her  practice  of  journalism, 
for,  in  or  before  any  tribunal  for  examination  by  the  tribunal  or  for  use  as  evi- 
dence in  the  inquiry,  investigation  or  proceeding  before  the  tribunal,  or  to  testify 
to  authenticate  or  disclose  the  source  of  any  news  document. 

Section  5.  (a)  A  news  custodian  shall  not  be  required  to  produce,  authenticate 
or  testify  as  to  the  source  of  a  news  document  which  he  or  she  has  acquired  from 
a  journalist  or  other  news  custodian,  which  the  journalist  who  originally  ac- 
quired or  created  the  news  document  cannot  be  required  to  produce,  authenticate 
or  testify  about  under  Sec.  4  of  this  Act. 

(b)  A  news  custodian  shall  not  be  required  to  testify  as  to  his  or  her  knowledge 
of  a  journalist's  news  sources,  in  general  or  in  connection  with  any  particular 
news  item,  as  to  which  the  journalist  cannot  be  required  to  testify  under  Sec.  4  of 
this  Act. 

(c)  A  news  custodian  shall  not  be  required  to  testify  as  to  the  identity  of  any 
person  shown  in  a  news  photograph  or  described  in  a  news  item,  his  or  her  knowl- 
edge of  which  identity  originates  with  a  journalist  who  cannot  be  required  under 
Sec.  4  of  this  Act  to  identify  such  person. 

(d)  A  news  custodian  shall  not  voluntarily  give  testimony  or  produce  or  au- 
thenticate a  news  document,  which  he  or  she  cannot  be  required  to  give,  produce 
or  authenticate  under  Sec.  5  (a),  (b)  and  (c)  of  this  Act,  without  the  written 
and  unrevoked  consent  of  the  journalist  who  acquired  or  created  the  news  docu- 
ment, or  as  to  whose  news  source  the  custodian  is  ordered  or  requested  to  testify 
about. 

(e)  A  news  custodian  who  violates  Sec.  5  (d)  of  this  Act  shall  be  guilty  of  a 
felony. 

(f )  Any  interested  journalist  may  bring  suit  in  any  court  of  appropriate  juris- 
diction to  enjoin  a  news  custodian  from  violation  of  Sec.  5(d)  of  this  Act. 


Washington,  D.C,  March  5,  1913. 

PiEBSON,  Ball  &  Down — Memorandum  of  Law  Concerning  a  Newsman's  Tes- 
timonial Privilege  in  Defamation  Cases 

(Prepared  for  Submission  to  Committees  of  the  Congress  by  the  Radio  Tele- 
vision News  Directors  Association.) 

Several  pending  newsman's  privilege  bills  provide  that  the  testimonial  privi- 
lege shall  not  apply  in  a  civil  action  for  defamation  with  respect  to  the  source 
of  allegedly  defamatory  information,  when  the  defendant  asserts  a  defense 
based  on  the  source  of  the  information.^ 

We  submit  that  such  an  exception  to  the  privilege  could  not  be  a  meaning- 
ful enough  aid  to  plaintiffs  in  libel  cases  so  as  to  justify  its  likely  detrimental 
effects  on  the  flow  of  news  to  the  public.  The  inutility  of  the  exception  in 
those  situations  can  be  seen  from  a  consideration  of  (1)  the  "actual  malice" 
test  of  :Seic  York  Times  Co.  v.  Sullivan,-  and  (2)  the  defendant's  burden  to 
prove  "truth"  as  a  defense  in  cases  not  covered  by  the  "actual  malice"  standard. 

Public  figures  who  are  plaintiffs  in  libel  and  slander  suits  must  show  no 
less  than  that  "the  defendant  in  fact  entertained  serious  doubts  as  to  the 
truth  of  his  publication."  "^  Even  stronger  immunity  from  liability  is  suggested 
by  the  Supreme  Court's  statement  that  "only  those  false  statements  made  with 
the  high  degree  of  awareness  of  their  probable  falsity  demanded  by  'Neic  York 
Times  may  be  the  subject  of  either  civil  or  criminal  sanctions.   For  speech 


1  S.  31S.  S.  451  and  S.  750  ;  H.R.  2230  and  other  bills  in  the  House  of  Representatives. 

2. 376  U.S.  254  (1964). 

3  m.  Amant  v.  Thompson,  390  U.S.  727,  731  (1968) . 


576 

concerning  public  affairs  is  more  than  self-expression ;  it  is  the  essence  of  self- 
government."  * 

With  rare  exceptions,  possibly,  neither  the  identity  of  the  news  source  nor 
his  testimony  could  serve  to  prove  that  the  defendant  newsman  or  his  orga- 
nization "in  fact"  had  serious  doubts  about  the  truth  of  the  statements  made. 
This  would  be  so  even  if  the  source  were  shown  to  be  unreliable  by  an  ob- 
jective or  "reasonable  man"  standard.^ 

In  view  of  the  high  improbability  that  an  exception  to  the  privilege  would 
be  of  legitimate  usefulness  to  libel  plaintiffs,  the  opportunities  which  such  an 
exception  would  provide  for  displeased  public  figures  to  harass  the  news  media, 
and  to  smoke  out  thier  confidential  sources  for  non-judicial  purposes,  should 
be  foreclosed.  Moreover,  the  meer  existence  of  such  an  exception  would  often 
create  grave  doubt  in  the  minds  of  potential  sources  of  information  about  whether 
their  identities  could  be  kept  secret. 

This  kind  of  weighing  of  the  likely  value  of  the  evidence  obtainable,  on  the 
one  hand,  against  the  First  Amendment  interest  in  protecting  the  newsgather- 
ing  function,  on  the  other  hand,  is  found  in  a  post-Branzbura "  decision  of  the 
United  States  Court  of  Appeals  for  the  Eighth  Circuit.  In  Cervantes  v.  Time, 
Inc.,''  the  Court  of  Appeals  affirmed  the  District  Court  in  granting  summary 
judgment  for  the  defendant  without  permitting  discovery  of  the  magazine's 
sources  of  defamatory  allegations. 

The  Court  of  Appeals  opinion  in  that  case  showed  that  in  still  other  recent 
libel  cases  the  federal  courts,  even  without  benefit  of  statutory  protection  for 
newsmen,  have  not  ordered  disclosure  of  confidential  sources  without  a  positive 
showing  of  "cognizable  prejudice"  to  the  libel  plaintiff — something  which  gener- 
ally cannot  be  shown.  The  court  stated  that  "to  compel  a  newsman  to  breach  a 
confidential  relationship  merely  because  a  libel  suit  has  been  filed  against  him 
would  seem  inevitably  to  lead  to  excessive  restraint  on  the  scope  of  legitimate 
newsgathering  activity."  * 

The  same  conclusion — that  a  newsman's  privilege  would  not  substantially  af- 
fect the  results  in  defamation  actions — is  reached  upon  consideration  of  the  re- 
spective burdens  of  the  parties  in  those  actions  in  which  "truth"  is  pleaded  as 
a  defense.  In  the.se  cases  not  involving  public-figure  plaintiffs,  the  defendant 
piib'isher  or  broadcaster  has  the  burden  of  proving  the  truth  of  the  offending 
statement,  once  the  plaintiff  has  carried  the  burden  of  proving  publication,  his 
identification,  defamation,  and,  in  .some  cases,  damasres.'  Therefore,  in  these  cases, 
if  the  confidential  source  is  needed  to  prove  the  truthfulness  of  the  defamation, 
the  defendant  can  either  bring  forth  the  source  or  remain  silent  and  risk  loss  of 
the  case  by  failure  to  e.stablish  his  defense. 

In  sum,  the  recognition  of  a  testimonial  privilege  concerning  sources  in  def- 
amation cases  would  deprive  plaintiff.s  of  little  or  nothing,  but  the  absence 
of  the  protection  in  such  cases  would  likely  inhibit  the  flow  of  information  to 
the  public  from  the  confidential  sources  of  newsmen. 


The  Society  of  Magazine  Writers,  Inc., 

New  York,  N.Y. 

For  Presentation  to  the  House  Judiciary  Subcommittee  Hearings  on  Privi- 
lege Legislation  for  Writers  and  News  Reporters,  Under  the  Chairman- 
ship of  Representative  Robert  W.  Kastenmeier 

The  Society  of  Magazine  Writers  was  founded  in  1948  as  a  national  organiza- 
tion of  professional  freelance  writers  selling  to  magazines.  It  now  numbers  more 
than  300  members  in  more  than  .30  states  and  foreign  countries,  most  of  whom 
write  nonfiction  books  as  well  as  magazine  articles.  Members  of  the  Society  have 
written  may  of  the  most  important  and  most  influential  articles  that  have  ap- 

*  Garrison  v.  Louisiana,  379  U.S.  64.  74-75  (1964>,  italic  portion  Quoted  annrovingly 
in  St.  Amant  v.  Thompson,  supra.  In  Rosenhloom  v.  Metromedia,  Inc.,  403  U.S.  29  (1971). 
tlie  Court  broadenpfl  the  definition  of  public  figures  covered  b.v  these  standards. 

5  See  Am,ant  v.  Thompson ,  supra. 

«  Bramhurq  v.  i7ni/e.<f.  40S  U.S.  66.5  (1972). 

■^464  F.2d  986  (8th  Cir.  1972),  cert,  denied,  U.S.  No.  72-727,  Jan.  1.5,  1978  (41  U.S.L.W. 
3.392). 

8  464  F.2d  at  992-93.  994  and  nn.  9-10. 

"See  Hanson,  Lihel  and  Related  Torts  §§218-21  (1969);  Restatement,  Torts  §613 
(1938). 
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peared  in  national  magazines  over  the  past  two  decades.  They  have  covered 
almost  every  subject  field :  science,  human  relations,  crime,  politics,  health  and 
medicine,  social  change,  race  relations,  education,  and  so  forth.  Many  of  the  books 
written  by  Society  members  have  been  concerned  with  the  major  issues  of  our 
time.  They  have  included  some  of  the  most  important  books  on  contemporary 
public  affairs  and  numerous  best-sellers. 

The  Society  believes  firmly  in  the  principle  of  confidentiality  under  which  re- 
sponsible writers  have  traditionally  obtained  information  from  many  sources. 
The  Society  is  deeply  disturbed  by  the  recent  attempts  by  various  officials  to 
compel  writers  to  give  up  their  traditional  right  to  protect  their  sources.  The 
freelance  writer  is  opposed  to  the  use  of  the  subpoena  power  by  any  official, 
high  or  petty,  to  force  him  to  expose  information  which  in  his  good  judgment 
he  should  not  expose.  His  position  in  this  regard  is  just  the  same  as  that  of  the 
salaried  news  reporter.  There  is  no  need,  therefore,  for  the  Society  of  Magazine 
Writers  to  repeat  in  detail  the  arguments  for  a  free  press  and  an  informed 
citizenry  that  have  been  presented  to  this  subcommittee  by  others. 

The  Society  does  wish  to  stress  certain  points  bearing  on  the  subject  of  these 
hearings  that  are  of  particular  interest  to  its  members. 

First,  it  is  important  to  protect  the  liberty  of  the  writer  and  the  source  of 
information  in  cases  where  research  and  writing  are  done  on  a  freelance,  rather 
than  a  salaried,  basis.  Protective  legislation  should  be  phrased  so  as  to  cover  all 
professional  writers,  including  freelances,  and  not  just  "newsmen"  or 
"reporters"- — terms  which  connote  salaried  members  of  newspapers  and  magazine 
staffs.  A  large  part  of  the  original  reporting  and  writing  under  consideration 
here  is  freelance  work,  which  is  published  in  magazines  and  books.  Most  members 
of  the  Society  of  Magazine  Writers  are  engaged  in  freelance  magazine  and  book 
writing. 

Protective  legislation  is  certainly  needed  for  the  salaried  writer,  who  may  be 
supported  by  the  financial  and  legal  resources  of  a  publishing  company.  But  such 
legislation  is  needed  even  more  by  the  freelance,  who  usually  does  not  enjoy  any 
such  corporate  support  when  he  must  fight  for  his  liberty  against  authorities 
who  can  marshal  the  public  treasury  and  a  battery  of  lawyers  to  oppose  him. 

Second,  it  is  absurd  for  any  oflBeial  to  claim  that  professional  writers  must  be 
compelled  to  divulge  information  if  we  are  to  prevent  possible  crimes  and  protect 
the  country  from  its  enemies.  Professional  writers  are  as  law-abiding,  as  respect- 
ful of  property  rights,  as  patriotic  and  as  full  of  commonsense  as  anyone  else. 
The  suggestion  that  writers  gather  all  kinds  of  criminal  and  conspiratorial 
secrets,  which  must  be  extracted  from  them  by  the  authorities,  is  comic-book  stuff. 
Yet  those  oflicials  who  would  use  the  subpoena  power  to  force  writers  to  name 
names  and  hand  over  papers  have  been  making  this  ridiculous  claim. 

The  real  issue  is  that  the  good  professional  writer  has  often  gathered  back- 
ground facts  in  order  to  write  informed,  soundly  based  articles  and  books. 
From  long  experience  he  has  learned  that  all  kinds  of  people — and  not  merely 
guilty  people — have  sound  reasons  for  not  wanting  their  names  used  in  connection 
with  information  they  give  to  writers  whom  they  respect  and  trust.  The  public 
benefits  every  day  from  this  understanding  between  professional  writers  and 
their  sources.  It  is  important  to  our  free  institutions  that  all  Americans  feel 
confidence  in  talking  to  the  press — to  know  that  they  are  dealing  with  independent 
professionals,  rather  than  with  agents,  under  duress,   of  Big  Brother. 

Third,  the  issues  involved  in  this  legislation  are  basically  the  same  at  the 
state  and  the  federal  level.  A  writer  may  want  to  protect  his  sources  as  he  follows 
leads  in  city  hall,  the  state  house,  a  business,  a  profession,  or  in  federal  govern- 
ment. The  Society  therefore  supports  legislation  to  protect  writers'  sources 
against  either  federal  or  state  subpoenas. 

Fourth,  on  the  matter  of  a  qualified  or  an  absolute  privilege — we  see  no  logical 
line  to  draw,  a  line  beyond  which  the  privilege  should  not  extend.  An  over- 
eager  oflBcial  can  always  exaggerate  his  claim  of  the  importance  of  the  testimony 
or  the  notes  he  needs  in  order  to  overcome  a  qualified  privilege.  We  therefore 
favor  an  absolute  privilege.  We  repeat — if  the  matter  at  issue  is  really  grave, 
the  sensible,  law-abiding,  patriotic  professional  writer  does  not  require  coercion 
by  subpoena  to  do  his  duty. 

Fifth,  on  defining  who  is  to  enjoy  the  nondisclosure  privilege — the  Society  of 
Magazine  Writers  has  no  desire  to  be  exclusive  or  elitist.  It  is  not  simple  to  define 
exactly  who  can  be  called  a  writer.  But  it  is  not  diflScult  to  identify  the  profes- 
sional writer :  he  or  she  has  a  clearly  recognizable  body  of  published  work,  in 
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newspapers,  magazines,  books  or  other  communication  forms.  The  Society  there- 
fore urges  that  this  legislation  designate  protection  for  professional  writers,  and 
leave  interpretation  of  that  term,  should  it  ever  become  necessary,  to  the  courts. 

[APPENDIX  Al] 

Department  of  Justice, 
Washington,  B.C.  Octoher  5,  1912. 
Hon.  Robert  W.  Kastbnmeier, 

Chainnan,  Suicotnmittee  No.  3,  Committee  on  the  Judiciary,  House  of  Represent- 
atives, Washington,  D.C. 

Dear  Mr.  Kastenmeier  :  During  my  testimony  before  Subcommittee  No.  3  on 
September  21,  1972,  concerning  proposed  legislation  to  create  a  newsmen's 
privilege,  I  summarized  the  re.sults  of  a  preliminary  survey  of  the  exi>erience 
of  the  Department  of  Justice  with  subpoenas  to  newsmen  since  the  issuance  of 
the  Attorney  General's  Guidelines  on  that  subject  in  August  1970.  The  Subcom- 
mittee expressed  interest  in  a  more  detailed  statement  and,  subsequently,  various 
representatives  of  the  media  have  asked  the  Department  for  more  complete  in- 
formation concerning  the  administration  of  the  Guidelines  and  the  situations 
under  them  in  which  the  Department  has  requested  the  issuance  of  subpoenas  to 
newsmen. 

Pursuant  to  these  requests  we  have  undertaken  a  more  complete  analysis  of 
the  administration  of  the  Guidelines  by  Department  of  Justice.  The  memorandum 
which  is  attached  discusses  each  of  the  instances  in  which  the  Department  has 
requested  a  subpoena  for  newsmen  since  the  Guidelines  went  into  effect  on 
August  10,  1970.  The  results  of  this  more  detailed  inquiry  are  consistent  with  the 
earlier  information  supplied  to  the  Subcommittee,  which  was  based  on  a  quick 
telephone  survey  of  the  various  divisions ;  the  precise  figures  are  in  some  in- 
stances different  than  those  supplied  earlier. 

"We  believe  that  this  information  fully  supports  the  position  taken  in  my  testi- 
mony that  requests  for  subpoenas  to  newsmen  occur  only  infrequently  und^r 
the  Guidelines,  that  in  most  instances  the  appearance  of  the  newsmen  is  worked 
out  by  agreement  even  though  a  subpoena  is  requested,  and  that  requests  tend  to 
be  limited  to  situations  in  which  newsmen  have  observed  or  photographed  an 
alleged  crime. 

This  further  investigation  has  revealed  that  several  divisions  of  the  Depart- 1 
ment  have  differed  in  their  interpretation  of  the  Guidelines  in  situations  in 
which  the  newsman  agrees  to  testify  or  produce  documents  but  prefers  that  a 
subpoena  be  issued.  On  five  occasions  (two  in  the  Civil  Rights  Division  and  three 
in  the  Internal  Security  Division)  divisions  of  the  Department  have  requested 
the  issuance  of  subpoenas  to  newsmen  without  referring  the  matter  to  the  At- 
torney General  because  the  newsmen  agreed  to  testify  but  did  not  want  to  do  so 
without  issuance  of  a  subpoena.  On  the  other  hand,  the  Criminal  Division  has  re- 
ferred all  requests  for  issuance  of  a  subpoena  to  newsmen  to  the  Attorney  Gen- 
eral, even  those  in  which  an  agreement  has  been  worked  out  with  the  newsman. 
This  difference  in  practice  is  the  result  of  an  ambiguity  in  the  Guidelines ;  and  it 
will  be  corrected  by  the  issuance  of  a  directive  which  will  require  that  all  requests 
for  issuance  of  a  subpoena  to  newsmen  be  referred  to  the  Attorney  General,  un- 
less the  newsman  is  willing  to  testify  voluntarily  without  issuance  of  a  subpoena. 

I  hope  that  this  information  will  be  helpful  to  the  Subcommittee  in  evaluating 
both  the  performance  of  the  Department  of  Justice  under  the  Guidelines  and 
the  need  for  legislation  on  this  subject.  If  we  can  be  of  further  assistance,  please 
let  me  know. 

Sincerely  yours, 

Roger  C.  Cram  ton. 
Assistant  Attorney  General, 

Offlce  of  Legal  Counsel. 


Department  of  Justice, 

October  I,,  1972. 
Memorandum 

Re  Department  of  Justice  requests  for  subpoenas  to  newsmen  since  the  issuance 
of  Attorney  General's  guidelines  in  August  1970. 
This   memorandum   .summarizes  the  actions   of  the   Dei>artment  of  Justice 
with  regard  to  requests  for  the  issuance  of  subpoenas  to  newsmen  since  the 
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issuance  in  August,  1970  of  the  Attorney  General's  "Guidelines  for  Subpoenas 
to  the  News  Media."  Following  brief  discussion  of  the  general  experience  of  the 
Department,  the  memorandum  will  outline  the  activities  of  the  three  divisions 
(Civil  Rights,  Criminal,  Internal  Security)  which  have  been  involved  with  sub- 
poenas to  newsmen  dui-ing  the  more  than  two-year  period  since  August  10,  1970. 

Under  the  Guidelines  there  are  several  opportunities  for  a  determination  to 
be  made  that  a  request  for  a  subpoena  to  a  newsman  is  unnecessary  or  inappro- 
priate. The  prosecutor  in  charge  of  the  investigation  (usually  a  United  States 
Attorney)  must  make  a  preliminary  determination  that  the  information  pos- 
sessed by  the  newsman  is  essential,  cannot  be  obtained  from  other  sources,  and 
that  in  other  respects  the  Guidelines  are  satisfied.  Xo  data  is  available  concern- 
ing the  number  of  occasions  in  which  a  federal  prosecutor  has  made  this  pre- 
liminary determination  in  favor  of  not  requesting  disclosure  of  information  by  a 
newsman. 

If  the  prosecutor  has  a  strong  interest  in  the  production  of  testimony  or  docu- 
ments possessed  by  newsmen,  the  initial  step  is  negotiations  with  the  newsman 
or  news  organization  concerning  the  nature,  importance  and  relevancy  of  the 
particular  information  to  the  pending  criminal  investigation.  The  Department 
does  not  possess  information  concerning  the  number  of  instances  in  which  such 
negotiation  has  led  a  federal  prosecutor  to  conclude  that  he  should  not  request 
issuance  of  a  subpoena  to  a  newsman. 

When  negotiations  with  a  newsman  are  undertaken,  they  frequently  lead  to 
an  agreement  concerning  the  nature  and  scope  of  the  information  that  will  be 
made  available.  Sometimes  a  newsman  agrees  to  provide  information  volun- 
tarily and  without  issuance  of  a  siibpoena.  On  other  occasions  a  newsman  agrees 
to  provide  the  information  but  prefers  the  formal  issuance  of  a  subpoena  either 
as  a  matter  of  personal  convenience  {e.g.,  for  his  own  records  or  to  insure  the 
payment  of  witness  fees)   or  as  a  matter  of  professional  conduct. 

Since  August  1970  there  have  been  eleven  situations  in  which  newsmen,  while 
they  were  willing  to  testify  or  produce  documents,  preferred  that  a  subix)ena 
be  issued.  (In  some  of  these  situations,  as  the  more  detailed  description  indi- 
cates, more  than  one  newsman  or  news  organization  was  involved.)  On  five 
of  these  occasions  (two  in  the  Civil  Rights  Division  and  three  in  the  Internal 
Security  Division),  divisions  of  the  Department  requested  the  issuance  of  sub- 
poenas without  referring  the  matter  to  the  Attorney  General.  In  the  other 
six  instances  where  there  has  been  an  agreement  between  the  newsman  and 
the  Government,  the  Criminal  Division  has  forwarded  a  request  for  issuance  of 
a  subpoena  to  the  Attorney  General,  and  in  each  case  the  request  was  approved. 

The  difference  in  practice  indicated  by  this  data  is  the  result  of  an  ambiguity 
in  the  Guidelines.  The  Department  believes  that  the  practice  of  the  Criminal 
Division,  under  which  all  requests  for  subpoenas  to  news  media  are  referred  to 
the  Attorney  General,  is  preferable.  The  Department  plans  to  issue  a  directive 
that  will  require  all  requests  for  issuance  of  a  subpoena  to  a  newsman  to  be 
referred  to  the  Attorney  General,  unless  the  new.sman  is  willing  to  testify  volun- 
tarily without  issuance  of  a  subpoena. 

There  have  been  only  two  instances  since  August,  1970  where  negotiations  with 
the  newsman  were  unsuccessful  and  a  division  of  the  Department,  believing  that 
the  information  was  essential  to  a  successful  investigation,  forwarded  its  request 
for  a  subpoena  to  the  Attorney  General.  In  each  of  these  two  instances,  one  from 
the  Criminal  Division  and  one  from  the  Internal  Revenue  Division,  the  Attorney 
General  authorized  the  request  for  a  subpoena  as  consistent  with  the  Guidelines. 

There  have  been  five  other  situations  in  which  the  Department  determined  that 
conditions  set  forth  in  the  Guidelines  were  not  satisfied  and  that  subpoena  should 
not  be  requested.  Three  of  these  negative  determinations  involved  the  Criminal 
Division  and  two  involved  the  Internal  Security  Division.  In  each  instance  the 
determination  was  made  at  the  division  level  and  the  matter  was  not  forwarded  to 
the  Attorney  General  for  his  consideration. 

In  summary,  the  Department  of  Justice  has  requested  issuance  of  subpoenas  to 
newsmen  in  thirteen  situations  since  the  Guidelines  went  into  effect  in  August, 
1970.  In  eleven  of  the  thirteen  situations  the  newsmen  agreed  to  testify  or  to 
produce  documents  but  preferred  the  formal  issuance  of  a  subpoena.  In  only  two 
situations  not  involving  a  negotiated  agreement  was  the  Attorney  General  asked 
to  approve  the  request  for  issuance  of  subpoenas ;  and  in  each  such  case  the  re- 
quest was  approved.  In  five  situations  the  Department  determined  that  the  is- 
suance of  a  subpoena  to  newsmen  would  not  be  in  compliance  with  the  Guide- 
lines and  no  request  for  compulsory  process  was  made. 
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The  following  pages  contain  a  more  detailed  description  of  the  Department's 
administration  of  the  Guidelines  by  the  three  divisions  that  have  been  involved 
with  subpoenas  to  newsmen  under  the  Guidelines.  The  narrative  statement  con- 
cerning each  specific  situation  is  cast  in  general  terms  in  order  not  to  prejudice 
the  interests  of  the  newsmen  involved  or  of  those  who  were  under  investigation. 
The  records  of  the  Department  do  not  indicate  in  every  case  whether  the  in- 
vestigation resulted  in  an  indictment  or  a  conviction  and,  if  a  trial  was  held, 
whether  the  newsman  testified.  But  an  effort  has  been  made  to  provide  informa- 
tion that  is  as  complete  as  possible. 

Ceiminal  Division 

The  Criminal  Division  reports  nine  different  instances  of  involvement  with 
subpoenas  to  newsmen.  On  seven  occasions,  the  Criminal  Division  has  forwarded 
formal  requests  to  the  Attorney  General  seeking  his  authorization  for  a  request 
for  the  issuance  of  a  subpoena  to  a  newsman ;  all  seven  requests  have  been  au- 
thorized by  the  Attorney  General.  In  six  of  those  instances,  the  publications  or 
newsmen  involved  indicated  a  willingness  to  provide  information  but  requested 
issuance  of  a  subpoena.  On  one  occasion,  a  request  from  the  FBI  for  the  issuance 
of  a  subpoena  was  denied  by  the  Division.  The  final  instance  dealt  with  unauthor- 
ized subpoenas  issued  to  newsmen  who  had  not  agreed  to  appear  voluntarily  ;  the 
action  of  the  Department  in  correcting  the  mistake  is  described  below  in  para- 
graph 9.^ 

1.  During  a  grand  jury  investigation  of  alleged  manipulations  of  egg  future 
prices  on  the  commodity  exchange,  the  United  States  Attorney  for  the  Southern 
District  of  New  York  sought  a  request  for  a  subpoena  to  be  issued  to  certain  em- 
ployees of  two  financial  publications  to  produce  information  and  copies  of  press 
releases  by  those  publications  which  were  related  to  the  alleged  manipulations. 
On  September  3,  1971  a  request  for  the  issuance  of  a  subpoena  was  forwarded  to 
the  Attorney  General,  and  was  subsequently  approved  by  him.  There  is  no  indica- 
tion in  Department  files  whether  the  publications  were  willing  to  produce  the 
requested  information. 

2.  On  September  14,  1971,  several  co-defendants  who  had  been  charged  with 
the  theft  of  United  States  Government  property  held  a  news  conference  in  San 
Francisco.  At  the  news  conference,  various  incriminating  statements  were  made 
by  some  of  the  defendants.  The  news  conference  was  video-taped  and  later 
televised  by  two  broadcast  media.  Spokesmen  for  the  broadcasters  told  govern- 
ment attorneys  that  it  was  the  firm  policy  of  their  stations  to  provide  informa- 
tion only  upon  issuance  of  a  subpoena,  and  that  upon  such  issuance  they  would 
produce  the  video  tapes.  On  November  2,  1971,  the  Attorney  General  approved 
a  request  for  the  issuance  of  a  subpoena  for  production  of  the  video  tapes  at 
the  trial  of  the  co-defendants,  which  was  scheduled  for  November  15,  1971. 

3.  In  relation  to  the  investigation  of  the  attempted  assassination  of  Governor 
George  C.  Wallace  on  May  15,  1972,  there  was  forwarded  to  the  Attorney  Gen- 
eral on  May  19,  1972  a  request  for  the  issuance  of  a  subpoena  to  several  television 
networks  to  produce  at  a  grand  jury  investigation  all  film,  published  and  un- 
published, taken  at  the  shopping  center  where  Governor  Wallace  was  shot. 
The  Attorney  General  subsequently  approved  the  requests  for  issuance  of  the 
subpoena.  Preliminary  negotiations  indicated  that  the  networks  were  willing  to 
produce  the  requested  information  for  the  investigation  but  requested  that 
subpoenas  be  issued  to  them.  Indictments  were  returned  by  the  grand  jury. 

4.  On  May  10,  1972  a  newspaper  photographer  photographed  a  demonstration 
at  the  United  States  Post  Office  in  Madison,  Wisconsin,  at  which  a  Postal 
Service  employee  was  assaulted.  Production  was  sought  at  a  subsequent  grand 
jury  investigation  of  the  pictures  taken  by  the  photographer.  He  was  willing  to 
produce  copies  of  published  photographs  for  the  investigation,  but  indicated 
that  he  would  like  to  be  issued  a  subpoena  requiring  production  of  unpublished 
photographs.  On  June  9,  1972,  the  Attorney  General  approved  a  request  to 
subpoena  the  photographs. 

5.  On  July  6,  1972,  a  reporter  and  cameraman  of  a  television  station  conducted 
an  interview   in   the   Arizona   desert   with   certain   members   of  the   "Sons   of 


^  It  should  be  noted  that  a  prior  release  of  the  Department  of  Justice  dated  September  21. 
1972,  indicated  that  9  requests  for  authorization  of  a  subpoena  request  bad  been  forwarded 
to  the  Attorney  General  by  the  Criminal  Division.  As  described  herein,  it  may  be  seen  that 
In  two  instances  there  was  actually  not  a  formal  submission  made  to  the  Attorney  General, 
but  the  decision  was  made  by  the  Criminal  Division  not  to  seek  the  issuance  of  a  subpoena. 
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Liberty,"  a  right-wing  militant  group.  Certain  portions  of  that  interview  were 
subsequently  broadcast  by  the  television  station.  The  United  States  Attorney's 
office  in  Phoenix  sought  to  have  the  station  produce  at  a  subsequent  grand  jury 
investigation  500  feet  of  film  and  tape  recordings  which  were  not  used  on  the 
air  and  were  believed  to  contain  assa.ssination  threats  against  certain  govern- 
ment officials.  The  station  indicated  in  negotiations  with  government  prosecutors 
that  they  would  provide  the  information  but  requested  the  issuance  of  a  subpoena. 
On  August  2.  1972,  the  Attorney  General  approved  a  request  for  the  issuance  of 
a  subpoena  for  the  production  of  the  film  and  the  tape  recordings. 

6.  A  federal  grand  jury  was  convened  in  mid-1972  to  investigate  certain 
irregularities  that  allegedly  occurred  at  the  polls  in  Chicago  during  the  March  21, 
1972  primary  election.  Prior  to  newspaper  publication  of  a  story  on  these  irregu- 
larities, a  reporter  and  his  editor  came  to  the  U.S.  Attorney  and  offered  to  make 
information  available.  The  Attorney  General  approved  a  request,  forwarded  to 
him  on  August  19,  1972,  for  the  issuance  of  a  subpoena  to  the  newspaper  reporter 
to  appear  and  testify  before  the  grand  jury  investigating  voting  frauds.  The 
grand  jury  investigation  recently  resulted  in  the  indictment  of  approximately 
40  persons  for  federal  voting  law  violations. 

7.  During  a  May  21,  1972  demonstration  in  Washington,  D.C.,  several  FBI 
agents  were  allegedly  assaulted  while  attempting  to  arrest  certain  demon- 
strators. On  September  13,  1972,  the  Attorney  General  approved  a  request  for  the 
issuance  of  subpoenas  to  two  news-gathering  organizations  to  produce  nega- 
tives and  photographs  of  the  events  of  May  21,  in  connection  with  a  grand  jury 
investigation  of  the  incidents  of  that  day.  The  news  organizations  requested  the 
issuance  of  the  subpoenas  prior  to  their  production  of  the  negatives  and 
photographs. 

8.  In  1971,  the  FBI  requested  attorneys  in  the  Criminal  Division  to  consider 
a  request  for  a  subpoena  to  certain  broadcast  media  for  unreleased  film  footage 
of  the  events  surrounding  an  alleged  attack  on  President  Nixon  during  a  visit 
to  San  Jose,  California.  It  was  determined  by  the  Criminal  Division  at  that 
time  that  a  sufficient  showing  of  a  need  for  the  issuance  of  a  subpoena  had  not 
been  made,  and  the  request  by  the  FBI  was  declined.  The  matter  was  not 
referred  to  the  Attorney  General  for  consideration. 

9.  A  Puerto  Rican  newspaper  printed  an  article  in  1972  which  alleged  that 
an  employee  of  the  National  Labor  Relations  Board  had  accepted  monies  from 
one  party  to  a  labor  dispute  in  exchange  for  siding  with  that  party  in  the  dispute. 
AVithout  prior  negotiations  with  or  an  expression  of  voliuitary  compliance  by 
the  reporters,  the  United  States  Attorney's  office  in  Puerto  Rico  subpoenaed 
the  reporters  from  the  paper  to  appear  at  a  grand  jury  investigation  of  the 
matter.  The  Criminal  Division  immediately  informed  the  United  States  Attor- 
ney's office  that  the  Attorney  General's  Guidelines  had  not  been  complied  with, 
and  the  United  States  Attorney  promptly  postponed  the  investigation  and 
notified  the  subpoenaed  reporters  hat  their  attendance  under  the  subpoena  for 
the  original  date  was  no  longer  required ;  the  reporters  have  not  subsequently 
been  re-subpoenaed. 

Internal  Security  Division 

The  Internal  Security  Division  reports  seven  instances  involving  the  issuance 
of  subpoenas  to  newsmen.  On  one  occasion,  the  Division  forwarded  a  formal 
request  for  the  issuance  of  a  subpoena  to  a  newsman ;  that  request  was  author- 
ized by  the  Attorney  General.  On  three  occasions,  the  Division  decided  that  the 
issuance  of  a  subpoena  was  not  essential  or  sufficiently  justified  by  the  particular 
facts  involved.  On  two  occasions,  the  newsmen  agreed  to  provide  information 
but  requested  the  issuance  of  a  subpoena,  which  was  then  issued.  On  another 
occasion,  certain  newsmen  agreed  to  provide  information  at  trial,  and  subpoenas 
were  subsequently  issued.^ 

1.  In  1970,  a  student  publication  at  the  University  of  Wisconsin  published  an 
article  which  indicated  that  certain  persons  had  identified  themselves  as  the 
bombers  of  the  Army  Mathematics  Research  Center  on  the  campus. 

A  subpoena  was  originally  requested  by  a  U.S.  Attorney  on  the  erroneous 
assumption  that  student  publications  were  not  included  in  the  news  media  sub- 


2  The  Department's  prior  release,  note  1  supra,  incorrectly  indicated  that  six  requests 
*'or  authorization  of  subpoena  requests  had  been  formally  submitted  to  the  Attorney  General 
by  the  Internal  Security  Division  and  that  all  had  been  denied.  As  indicated  herein,  formal 
authorization  of  the  Attorney  General  has  been  sought  by  Internal  Security  in  only  one 
case,  and  it  was  granted. 
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ject  to  the  Guidelines.  The  subpoena  was  quashed  and  authorization  from  the 
Attorney  General  was  sought  and  obtained  in  September  1970  for  a  request 
for  the  issuance  of  a  new  subpoena  to  an  editor  of  the  newspaper  to  appear  at  a 
grand  jury  investigation  of  the  matter.  The  editor  was  not  called  to  testify 
because  he  had  already  been  i-entenced  to  jail  for  contempt  for  failing  to  testify 
before  a  local  grand  jury  investigating  the  bombing. 

2.  In  April  1971,  in  conjunction  with  an  investigation  of  certain  possible  viola- 
tions of  federal  law  relating  to  the  teaching  of  the  use  of  explosives  for  use  in 
a  riot,  the  United  States  Attorney's  Office  for  the  Southern  District  of  Florida 
asked  the  Internal  Security  Division  to  consider  a  request  for  the  issuance  of 
subpoenas  to  eight  newsmen  who  had  on  previous  occasions  interA-iewed  po-s- 
sible  individual  defendants  in  the  case  in  relation  to  the  involvement  of  them- 
selves and  their  organizations  in  certain  criminal  activitie--^'.  The  newsmen  were 
employed  by  various  news-gathering  organizations.  The  Internal  Security  Divi- 
sion decided  that  a  showing  of  necessity  sufficient  to  satisfy  the  Guidelines  had 
not  been  made  and  denied  the  request.  The  matter  was  not  formally  presented 
to  the  Attorney  General  for  his  consideration. 

3.  In  June,  1971  a  grand  jury  in  the  Eastern  District  of  New  York  was  investi- 
gating a  break-in  at  a  federal  building  in  that  district.  There  were  indications 
that  a  newspaper  reporter  had  received  a  telephone  call  relating  to  facts  sur- 
i-ounding  the  break-in.  Deciding  that  the  conditions  of  the  Guidelines  could  not 
be  satisfied  at  that  time,  the  Internal  Security  Division  decided  not  to  seek 
authorization  for  a  subpoena  request.  The  matter  was  not  presented  to  the 
Attorney  General  for  his  consideration. 

4.  In  early  1972,  grand  juries  in  New  York,  Illinois  and  California  conducted 
investigations  of  certain  bombings  of  banks  and  other  violations  of  federal  law 
that  occurred  on  July  16,  1971  in  New  York,  Chicago,  and  San  Francisco.  Eleven 
newsmen  employed  by  various  news-gathering  organizations  received  correspond- 
ence containing  information  relating  to  the  incidents.  It  was  decided  by  the  Inter- 
nal Security  Division  that  there  was  insufficient  necessity  at  that  time  to  justify 
subpoenas  to  the  newsmen  involved.  The  matter  was  not  referred  to  the  Attorney 
General  for  consideration. 

5.  The  Internal  Security  Division,  in  the  course  of  an  investigation  of  bombings 
in  the  Los  Angeles  area  in  July  1971,  and  in  April  1972,  had  discussions  with  three 
Los  Angeles  newsmen  who  agreed  to  testify  before  a  May  1972  grand  jury  investi- 
gation of  the  bombings.  Subpoenas  were  issued  to  the  three  newsmen  for  the 
purpose  of  assuring  their  expenses.  The  formal  authorization  of  the  Attorney 
General  was  not  sought. 

6.  In  connection  with  separate  break-ins  in  October  1971  at  three  federal  build- 
ings in  New  York  State,  two  newsmen  who  had  been  contacted  by  persons  who 
alleged  that  they  were  responsible  for  the  break-ins  agreed  to  appear  before  a 
March,  1972  grand  jury  investigating  the  incident.  The  newsmen  requested  the 
i.ssuance  of  a  subpoena  prior  to  their  appearance,  and  the  subpoenas  were  issued. 
The  formal  authorization  of  the  Attorney  General  was  not  sought. 

7.  A  grand  jury  in  the  District  of  Oregon  returned  an  indictment  in  April,  1972 
against  a  defendant  for  violation  of  the  Gun  Control  Act  of  1968.  No  newsmen 
were  subpoenaed  to  appear  before  the  grand  jury,  but  four  newspaper  reporters 
agreed  to  testify  at  trial  concerning  their  receipt  of  letters  claiming  credit  for  a 
firebombing  related  to  the  gun  charges.  Subpoenas  were  issued  to  the  newsmen ; 
the  formal  authorization  of  the  Attorney  General  was  not  sought.  The  defendant 
in  the  case  pled  guilty  and  the  testimony  of  the  newsmen  was  therefore  not 
necessary. 

Civil  Rights  Division 

The  Civil  Rights  Division  reports  two  instances  dealing  with  the  issuance 
of  subpoenas  to  newsmen.  In  both  instances,  newsmen  agreed  to  appear  and 
testify  concerning  information  in  their  possession,  and  subpoenas  were  subse- 
quently issued. 

1.  In  1971,  a  grand  jury  in  Indiana  was  investigating  alleged  assaults  by  prison 
guards  on  prisoners  at  the  Pendleton  State  Reformatory  in  September,  1969.  An 
Indiana  newspaper  reporter  contacted  the  Department  of  Justice  and  volun- 
teered information  concerning  events  surrounding  the  incident  at  the  reforma- 
tory. A  subpoena  was  issued  to  the  newsman  for  appearance  before  the  grand 
jury ;  the  formal  authorization  of  the  Attorney  General  was  not  sought.  The 
grand  jury  returned  indictments  against  nine  persons  in  connection  with  the 
incident  at  the  reformatory. 
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2.  In  July,  1970  a  federal  grand  jury  investigation  of  the  shootiijgs  the  month 
before  at  Jackson  State  University  (Miss.)  was  commenced.  Two  newsmen  em- 
ployed by  a  broadcast  organization  in  Jackson  agreed  to  appear  before  the  grand 
jury  to  testify  concerning  the  events  at  Jackson  State  and  to  provide  certain 
films  and  tapes  that  were  in  their  possession.  Subpoenas  were  issued  to  the  news- 
men ;  the  formal  authorization  of  the  Attorney  General  was  not  sought. 

[APPENDIX  A2] 

The  Authors  League  of  America,  Inc., 

January  11,  1973. 
To :  Hon.  Robert  W.  Kastenmeier,  Chairman,  Subcommittee  No.  3,  Committee 

on  the  Judiciary. 
From  :  Irwin  Karp,  Esq. 

Re :  Authority  of  Congress  to  enact  free-flow  of  information  legislation  prevent- 
ing States  from  Compelling  disclosure  of  confidential  sources  or  information. 

1.  The  Authors  League  and  other  organizations  have  urged  the  Subcommittee 
to  report  to  the  Congress  legislation  which  would  protect  journalists  and  authors 
against  compulsion  by  Federal  or  State  authorities  to  disclose  confidential  sources 
or  unpublished  information. 

The  question  has  been  raised :  does  Congress  have  the  authority  to  adopt 
free-flow  of  information  legislation  which  would  apply   to  state  action. 

2.  We  respectfully  submit  that  Congress  has  the  Constitutional  power  to  enact 
legislation  protecting  writers  and  publishers  against  state  compulsion  to  disclose 
confidential  sources  or  information,  and  against  punitive  action  by  the  states 
for  refusal  to  make  such  disclosures.  We  believe  Congress  has  the  authority  to 
grant  t-ueh  protection  under  the  Commerce  Clause  of  the  Constitution ;  and  that 
it  also  has  the  power  under  the  First  and  Fourteenth  Amendments.  Authorities 
for  this  view  are  discussed  below. 

3.  This  memorandum  is  addressed  only  to  the  question  of  Congressional  au- 
thority to  legislate  protection  against  state  action  in  this  area.  The  reasons 
why  Congress  should  enact  such  protection  are  the  same  as  those  which  require 
that  Congress  establish  safeguards  against  compulsory  disclosure  by  Federal 
authorities.  These  are  discussed  in  our  statement  and  testimony  to  the  Com- 
mittee on  September  27,  1972.  The  gathering  and  dis.semination  of  news  and 
information  are  interstate  activities,  and  serve  a  national  audience.  Compul- 
sory disclosure,  by  state  authority,  will  dry  up  sources  of  information  on  matters 
of  national  interest,  prevent  the  gathering  of  information  for  news  stories, 
articles  and  books  which  are  distributed  in  interstate  commerce  and  deny 
citizens  throughout  the  nation  the  right  to  be  informed  about  events  that 
concern  them. 

THE   commerce    CLAUSE 

As  the  Supreme  Court  has  emphasized,  "the  power  of  Congress  over  the 
instrumentalities  of  interstate  commerce  is  plenary.  Congress  can  prohibit 
conduct  which  would  be  lawful  under  state  law.  (Cleveland  v.  U.S.,  329  U.S. 
14,19). 

And  Congress  can  prevent  the  states  from  punishing  conduct  which  they 
have  the  constitutional  authority  to  make  illegal.  In  Railway  Employee  De- 
partment V.  Hanson,  351  U.S.  225,  the  Court  ruled  that  states  had  the  authority 
to  adopt  right  to  work  laws  and  to  make  the  union  shop  illegal.  However,  the 
Court  held,  the  states  could  not  enforce  these  laws  against  employees  subject  to 
the  Railway  Labor  Act.  The  Court  noted  that  in  the  exercise  of  its  power 
to  protect  interstate  commerce  under  Article  I,  Section  8.  the  Congress  could 
authorize  and  protect  conduct  which  states  had  prohibited  by  otherwise  valid 
legislation. 

In  Reina  v.  United  States,  364  U.S.  507.  the  Court  held  that  Congress  had  the 
authority  under  the  Commerce  Clause  to  grant  immunity  from  state  prosecu- 
tion, under  state  narcotics  statutes.  In  Reina,  the  Petitioner  argued  that  tRe 
Commerce  Clause  did  not  give  Congress  the  power  to  prevent  state  prosecutions. 
The  Court  rejected  this  argument,  saying : 

"Congress  may  legislate  immunity  restricting  the  exercise  of  state  jwwer 
to  the  extent  necessary  and  proper  for  the  more  effective  exercise  of  a  granted 
power,  and  distinctions  based  upon  the  particular  granted  power  concerned 
have  no  support  in  the  Constitution.  See  Brown  v.  Walker,  161  U.S.  591,  in  which 
the  Court  upheld  a  federal  immunity  statute  passed  in  the  name  of  the  Com- 
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merce  Clause  and  construed  that  statute  to  •apply  to  state  prosecutions."  (364 
U.S.  at  511) 

We  submit  that  the  Commerce  Clause  gives  Congress  the  same  authority  to 
grant  writers  and  publishers  immunity  against  state  prosecution  or  punish- 
ment for  refusing  to  disclose  confidential  sources  or  infonnation,  in  order  to 
protect  the  activities  in  interstate  commerce  of  gathering  and  disseminating 
news  and  information. 

In  Associated  Press  v.  Labor  Board,  301  U.S.  103,  the  Court  held  that  the 
gathering  and  dissemination  of  news  are  activities  in  interstate  commerce  and 
"involve  the  constant  use  of  channels  of  Interstate  and  Foreign  commerce"  and 
that  the  Congress  can  adopt  appropriate  statutes  "for  the  protection  and  ad- 
vancement, and  for  the  insurance  of  the  safety  of,  such  commerce."  For  the  rea- 
sons indicated  above  (Par.  3)  compulsory  disclosure  of  confidential  sources  and 
information  would  restrict  the  essential  interstate  activities  of  gathering  and 
disseminating  news  and  information. 

The  First  and  Fourteenth  Amendments 

In  Bransburg  v.  Hays,  both  the  majority  and  minority  opinions  agreed  that 
news  gathering  was  protected  by  the  First  Amendment,  (see  Slip  Op.  p.  15).  The 
opinions  parted  company  on  the  issue  of  whether  compulsory  disclosure  violated 
that  protection.  In  Edwards  v.  South  Carolina,  372  U.S.  229,  the  Court  empha- 
sized, as  it  had  many  times  before  (see  p.  235)  :  "It  has  long  been  established 
that  these  First  Amendment  freedoms  are  protected  by  the  Fourteenth  from 
invasion  by  the  states." 

Section  5  of  the  Fourteenth  Amendment  gives  Congress  the  "power  to  enforce, 
by  appropriate  legislation,  the  provisions  of  this  article.".  As  the  Supreme  Court 
pointed  out  in  .Katzenbach  v.  Morgan,  384  U.S.  641,  Section  5  gave  Congress 
power  to  do  more  than  merely  "abrogat(e)  only  those  state  laws  that  the  judicial 
branch  was  prepared  to  adjudge  unconstitutional"  (p.  649).  And  the  Court 
pointed  out  that  Congress  could  prohibit  state  conduct  which  the  Supreme  Court 
might  not  declare  a  violation  of  the  Fourteenth  Amendment,  if  such  legislation 
was  appropriate  to  carry  out  the  provisions  of  the  Amendment.  Here,  we  submit, 
there  is  ample  evidence  to  justify  the  conclusion  by  Congress  that  compulsory 
disclosure  by  state  authorities  will  lead  in  many  instances  to  invasions  of  First 
and  Fourteenth  Amendment  freedoms  to  gather  and  publish  information,  even 
though  disclosure  per  se  may  not  be  a  violation :  and  therefore  Congress  may, 
under  the  Fourteenth  Amendment  apply  prohibitions  against  compulsory  dis- 
closure to  the  states. 

Moreover,  5  justices^ — Justice  Powell  and  the  four  dissenters — agree  that  there 
will  be  circumstances  in  which  compulsory  disclosure  would  infringe  "legitimate 
First  Amendment  interests  (which)  require  protection".  (Justice  Powell,  Slip  Op. 
pp.  2-3).  Therefore,  to  protect  these  legitimate  First  Amendment  interests,  recog- 
nized by  a  majority  of  the  Court,  the  Congress  may,  in  the  exercise  of  its  power 
under  the  Fourteenth  Amendment,  prohibit  all  compulsory  disclosure  by  the 
states. 

We  submit  that  while  Congress  could  take  no  action  to  diminish  First  Amend- 
ment freedoms,  it  has  the  power  to  give  them  a  greater  and  more  effective  degree 
of  protection  than  the  Court  may  be  prepared  to  allow  at  any  given  time ;  a 
power  granted  by  Sec.  5  of  the  Fourteenth  Amendment. 

And  the  Court  has  recognized  that  the  Congress  may  act  afiirmatively  to  im- 
plement First  Amendment  freedoms.  In  Red  Lion  Broadcasting  Co.  v.  FCC,  395 
U.S.  367,  the  Court  said  that  because  the  regulations  in  question  were  authorized 
by  Congress  and  because  they  "enhance  rather  than  abridge  the  freedoms  of 
speech  and  press  protected  by  the  First  Amendment,  we  hold  them  valid  and 
constitutional  .  .  ."  (p.  375).  See  also.  Rowan  v.  Post  Office  397  U.S.  728  where 
the  Court  ruled  that  Congress  had  the  power  to  protect  "the  very  basic  right  to 
be  free  from  sights,  sounds  and  tangible  matter  we  do  not  want  .  .  ." — a  right 
which  some  Justices  believe  secured  by  the  First  Amendment,  and  other  by  vari- 
ous provisions  of  the  Bill  of  Rights. 

We  respectfully  submit  that  the  Free-Flow  of  Information  Act  passed  by  the 
Congress  could  prohibit  compulsory  disclosure  by  the  states  as  well  as  tlie  Fed- 
eral Government ;  and  that  such  a  prohibition  could  specifically  recognize  the 
right  of  states  to  give  an  even  greater  degree  of  protection  against  compulsory 
disclosure  than  that  granted  by  Congress,  if  Congress  does  not  give  complete 
protection. 
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93d  congress 

1st  Session 


H.  R.  717 


IN  THE  HOUSE  OF  EEPRESENTATIVES 

January  ?>,  1973 

Mr.  KtiYKKNDAix  iiif  rodiioed  the  following  bill ;  which  was  n't'enod  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  assure  the  free  flow  of  information  to  the  pii1)lic. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  Atnerica  in  Congress  assembled, 

3  That  a  person  connected  with  or  emploj-ed  l)y  the  news  media 

4  or  press,  or  who  is  independently  engaged  in  gathering  in- 

5  formation  for  puhhcation  or  l)roadcast,  sliall  not  he  compelled 

6  to  disclose  before  an}'  State  or  Federal  administrative,  leg- 

7  islativc,  or  judicial  body,  except  a  State  or  Federal  grand 

8  jury,  any  information  or  the  source  of  any  informati(»ii  ]U'o- 

9  cured  for  i)nhlication  or  broadcast. 

I 
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93d  congress 
1st  Session 


H«  R*  1263 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  3, 1973 
Mr.  Waldie  (for  himself,  Mr.  Burton,  Mr.  Edwards  of  California,  Mr. 
Dellums,  Mr.  Leggett,  Mr.  Hawkins,  Mr.  Corman,  Mr.  Van  Deerlin, 
Mr.  Stark,  Mr.  Eraser,  Mr.  Ryan,  Mr.  Roybal,  Mr.  Anderson  of  Cali- 
fornia, Mr.  Koch,  Mr.  McCloskey,  and  Mr.  Rees)  introduced  the  following 
bill ;  which  was  referred  to  the  Committee  on  the  Judiciaiy 


A  BILL 

To  protect  confidential  sources  of  tlie  news  media. 

1  Be  it  enacted  by  the  Senate  and  House  of  Eepresenta- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  Tliat  a  person  connected  with  or  employed  by  the  news 

4  media  or  press  cannot  be  required  by  a  court,  the  legislature, 

5  or  any  administrative  body,  to  disclose  before  the  Congress 

6  or  any  other  Federal  court  or  agency,  any  information  or 

7  the  source  of  any  information  procured  for  publication  or 

8  broadcast. 

I 
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93d  CONGKESS 

IST  Session 


H.  R.  1735 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  11,1973 

Ms.  Abzug  introduced  the  following  bill;  which  was  referred  to  the  ("on 

mittee  on  the  Judiciary 


A  BILL 

To  protect  confidential  sources  of  tlie  news  media. 

1  Be  it  enacted  h[l  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  no  person  connected  with  or  employed  by  the  news 

4  media  or  press,  or  othei-wise  engaged  in  gathering  material 

5  for  publication  or  broadcast,  can  be  required  by  the  Congress 

6  or  any  court,  grand  jmy,  or  administrative  body  to  disclose 

7  any  information  or  the  source  of  any  information  procured  for 

8  publication  or  liroadcast,  whether  or  not  such  information 

9  is  actually  published  or  broadcast. 

I 
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93d  CONGKESS 

1st  Session 


H.  R.  1794 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  11,1973 

Mr.  Helstoski  introduced  the  following  bill ;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

Newsmen's  Privilege  Act  of  1973. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Newsmen's  Privilege 

4  Act". 

5  NONDISCLOSUKE  OF  CONFIDENTIAL  INFORMATION 

6  Sec.  2.  Except  as  provided  in  section  4,  no  person  shall 

7  be  required  by  any  court,  grand  jury,  agency,  department, 

8  or  conmiission  of  the  United  States  or  by  either  House  of  or 

9  any  committee  of  Congress  to  disclose  any  confidential  infor- 

I— O 


592 
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1  mation  received  or  obtained  by  him  in  his  capacity  as  a  re- 

2  porter,  editor,  commentator,  journalist,  writer,  correspondent, 

3  announcer,  or  other  person  directly  engaged  in  the  gathering 

4  or  presentation  of  news  for  any  newspaper,  periodical,  press 

5  association,  newspaper  syndicate,  wire  service,  or  radio  or 

6  television  station. 

7  NONDISCLOSURE  OF  SOURCE 

8  Sec.  3.  Except  as  provided  in  section  4,  no  person  shall 

9  be  required  by  any  court,  grand  jury,  agency,  department, 

10  or  commission  of  the  United  States  or  by  either  House  of 

11  or  any  committee  of  Congress  to  disclose  the  source  of  any 

12  information  received  or  obtained  by  him  in  his  capacity  as 

13  a  reporter,   editor,   commentator,   journalist,   writer,   corre- 

14  spondent,  announcer,  or  other  person  directly  engaged  in 

15  the  gathering  or  presentation  of  news  for  any  newspaper, 
1^  periodical,  press  association,  newspaper  syndicate,  wire  sei^v- 
1^  ice,  or  radio  or  television  station. 

^^  QUALIFICATIONS 

^^  Sec  4.   (a)   The  privilege  conferred  by  section  2  shall 

^"  not  apply  to  any  information  which  has  at  any  time  been 

^•^  published,  broadcast,  or  otherwise  made  public  by  the  per- 

^^  son  claiming  the  privilege. 

'^'^  (b)    The   privilege   conferred  by   section   3   shall   not 

24  apply— 

(1)    to  the  source  of  any  allegedly  defamatory  in- 
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1  formation  in  any  case  where  the  defendant,  in  a  civil 

2  action  for  defamation,  asserts  a  defense  based  on  the 

3  source  of  such  information;  or 

4  (2)    to  the  source  of  any  information  concerning 

5  the  details  of  any  grand  jury  or  other  proceeding  which 

6  was  required  to  be  secret  under  the  laws  of  the  United 

7  States. 

8  (c)   In  any  case  where  a  person  claims  a  privilege  con- 

9  f erred  by  section  2  or  3,  the  person  seeking  the  information 

10  may  apply  to  tho  United  States  district  court  for  an  order 

11  divesting  the  privilege.  Such  appUcation  shall  be  made  to 

12  the  district  court  in  the  district  wherein  the  hearing,  action, 

13  or  other  proceeding  in  which  the  information  is  sought  is 

14  pending.  The  order  shall  be  granted  if  the  court,  after  hear- 

15  ing  the  parties,  deteraiines  that  there  is  substantial  evidence 

16  that  disclosure  of  the  information  is  required  to  prevent  a 

17  threat  to  human  life,  of  espionage,  or  of  foreign  aggression. 


594 


93d  congress 

1st  Session 


H.  R.  1813 


IN  THE  HOUSE  OF  KEPEESENTATIVES 

January  11, 1973 

Mr.  Maraziti  introduced  the  following  bill;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  assure  tlie  free  flow  of  news  and  other  infonnation  to  tlie 

public. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  he  eited  as  tlie  'Tree  Flow  of  Informa- 

4  tion  Act". 

5  Sec.  2.  The  Congress  declares  that  — 

6  (1)    the  purpose  of  this  Act  is  to  assure  the  free 

7  flow  of  news  and  other  information  to  the  public;  those 

8  who  gather,  write  or  edit  information  for  the  public  or 

9  disseminate  information  to  the  public  can  perform  these 
JO  vital  functions  only  in  a  free  and  unfettered  atmosphere  ; 
11  (2)    such  persons  must  not  be  inhibited,  directly 
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1  or  indirectly,  by  govemmental  restraint  or  sanction  ini- 

2  posed  by  govemraental  process;  rather  they  must  be  en- 

3  couraged  to  gather,  write,  edit,  or  disseminate  news  or 

4  other  information  vigorously  so  that  the  public  can  be 

5  fully  infonned; 

6  (3)    compelling  such  persons  to  disclose  a  source 

7  of  infonnation  or  disclose  unpublished  information   is 

8  contrary  to  the  public  interest  and  inhibits  the  free  flow 

9  of  information  to  the  public ; 

10  (4)   there  is  an  urgent  need  to  provide  effective 

11  measures  to  halt  and  prevent  this  inhibition ; 

12  (5)    the  obstruction  of  the  free  flow  of  information 

13  through  any  medium  of  communication  to  the  public 

14  aflfects  interstate  commerce;  and 

15  (6)   this  act  is  necessary  to  assure  the  free  flow  of 

16  information  and  to  implement  the  first  and  fourteenth 

17  amendments  and  article  I,  section  8  of  the  Constitu- 

18  tion. 

19  Sec.  3.  No  person  shall  be  required  to  disclose  in  any 

20  Federal  or  State  proceeding  either — 

21  ( 1 )   the  source  of  any  pubhshed  or  unpublished  in- 

22  formation  obtained  in  the  gathering,  receiving,  or  proc- 

23  essing  of  information  for  any  meduim  of  communication 

24  to  the  public,  or 

25  (2)   any  unpubhshed  information  obtained  or  pre- 
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1  pared  in  gathering,  receiving,  or  processing  of  informa- 

2  tion  for  any  medium  of  communication  to  the  public. 

3  Sec.  4.  For  the  purpose  of  this  Act — 

4  (1)    the  term  "Federal  or  State  proceeding"   in- 

5  eludes  any  proceeding  or  investigation  before  or  by  any 

6  Federal  or  State  judicial,  legislative,  executive,  or  admin- 

7  istrative  body; 

8  (2)  the  term  "medium  of  communication"  includes 

9  any  newspaper,  magazine,  other  periodical,  book,  pam- 

10  phlet,  news  service,  wire  service,  news  or  feature  syndi- 

11  cate,  broadcast  station  or  network,  or  cable  television 

12  system ; 

13  (.3)    the  term  "information"  includes  any  written, 

14  oral,  or  pictorial  news  or  other  material; 

15  (4)    the  term  "published  information"  means  any 

16  information  disseminated  to  the  public  by  the  person 

17  from  who  disclosure  is  sought; 

18  (5)    the  term  "unpubUshed  information"  includes 

19  information  not  disseminated  to  the  public  by  the  person 

20  from  whom  disclosure  is  sought,  whether  or  not  related 

21  information  has  been  disseminated  and  includes  notes, 

22  outtakes,  photographs,  tapes,  or  other  data  of. whatever 

23  sort  not  itself  disseminated  to  the  pubUc  through  a  medi- 

24  um  of  communication,  whether  or  not  published  informa- 
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1  tion  based  upon  or  related  to  such  material  has  been  dis- 

2  seminated ;  and 

3  (6)  the  term  "processing"  includes  compiling,  stor- 

4  ing,  and  editing  of  information. 
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H.  R.  1818 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  11,1973 

Mr.  Mills  of  Arkansas  introduced  the  following  bill ;  which  was  referred 
to  the  Committee  on  the  Judiciary 


A  BILL 

To  assure  the  free  flow  of  information  to  the  public. 

1  Be  it  enacted  hjj  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  no  person  employed  in   a   journalistic  or  reportorial 

4  capacity  by,  or  independently  engaged  in  gathering  infor- 

5  mation  for,  any  newspaper,  magazine,  wire  service,  or  the 

6  news  bureau  of  any  radio  or  television  station  or  network 

7  shall  be  required  to  disclose  before  the  Congre'ss,  or  any 

8  Federal  court,  grand  jury,  or  administrative  body — 

9  (1)   any  information  or  material,  written  or  other- 
10           wise,  obtained  for  publication  by  such  newspaper  or 

I 
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1  magazine,  transmission  by  such  wire  service,  or  broad- 

2  cast  by  such  station  or  network,  or 

3  (2)  the  source  of  any  such  information  or  material 
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H.  R.  1819 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  11, 1973 

Mr.  Mills  of  Arkansas  introduced  the  following  bill;   whicj)   was  lofcrrcd 
to  the  Committee  on  the  Judiciary 


A  BILL 

To  assure  the  free  flow  of  information  to  the  pubhc, 

1  Be  it  enacted  b,'J  the  Senate  and  House  of  Bepresenta- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  no  person  employed  in  a  journalistic  or  reportorial  ca- 

4  pacity  l)y,  or  independently  engaged  in  gathering  informa- 

5  tion  for,  any  newspaper,  magazine,  wire  service,  or  the  news 

6  bureau  of  any  radio  or  television  station  or  network  shall  be 

7  re(iuired  to  disclose  before  the  Congress,   or  any  Federal 

8  court,  grand  jury,  or  administrative  body — 

9  (1)   any  information  or  mateiial,  written  or  other- 
10           wise,   obtained  for  publication  by   such  newspaper  or 
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1  magazine,  transmission  by  such  wire  service,  or  broad- 

2  cast  by  such  station  or  networlv,  or 

3  (2)   the  source  of  any  such  information  or  material. 

4  Sec.  2.  The  appropriate  United  States  district  court, 

5  upon  apphcation  and  adversary  hearing,   shall   divest   the 

6  privilege  created  by  the  first  section  of  this  Act  with  respect 

7  to  any  particular  infonnation,  material,  or  source,  if  there  is 

8  established  by  clear  and  convincing  evidence  that — 

9  (1)   there  is  probable  cause  to  beheve  that  the  in- 

10  fomiation,  material,  or  source  is  clearly  relevant  to  a 

11  specific  probable  violation  of  law ; 

12  (2)   the   information,    material,    or   source   cannot 

13  be  obtained  by  alternate  means  less  injurious  to  the 

14  gathering  and  dissemination  of  information  to  the  public ; 

15  and 

16  (3)  there  is  a  compelling  and  overriding  national 
1'^  interest  to  be  served  by  the  obtaining  of  the  hifonnation, 
18  material,  or  source. 
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H.  R.  1 985 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  15,1973 

Mr.  Bell  introduced  the  following  bill;  vvliicli  was  referred  to  the  Committee 

on  the  Judiciary 


A  BILL 

Free  flow  of  information. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Free  Flow  of  Information 

4  Act". 

5  Section  1.  (a)  The  Congress  finds  that  action  by  courts 

6  or  other  governmental  agencies  which  compels  persons  who 

7  are  engaged  in  gathering,  writing,  editing,  or  otherwise  pre- 

8  paring  information  for  pnblic  dissemination  to  disclose  the 

9  sources  of  their  information  or  information  not  made  public 

10  is  a  severe  impediment  to  the  freedom  of  the  press  and  to  the 

1 1  dissemination  of  information  to  the  public.  The  Congress  finds 

1 
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1  that  It  is  essential  to  the  maiiitenauee  of  our  free  society  and 

2  the  general  welfare  of  the  United  States  that  the  free  flow 

3  of    information    be    safeguarded    from    governmental    inter- 

4  ference. 

5  (h)    The  Congress  further  finds  that  the  impediment  of 

6  the  free  flow  of  information  through  the  press  to  the  puhHc 

7  afifects  interstate  conuneree. 

8  Sec.  2.  No  person  shall  he  required  by  an}^  court,  grand 

9  jury,   agency,   department,   commission,   legislature,   or  any 

10  committee  thereof  of  any  of  the  States  or  of  the  United  States 

11  to  disclose  any  confidential  information  or  the  source  of  such 

12  information  received,  processed,  or  obtained  by  him  in  his 

13  capacity  as  a  reporter,  editor,  commentator,  journalist,  writer, 
-■■^  correspondent,  announcer,  or  other  person  directly  engaged 
-"■^  in  the  gathering  or  presentation  of  news  for  any  newspaper, 

periodical,  press  association,  newspaper  syndicate,  wire  serv- 
ice,  radio,  or  television  station  or  any  other  news  medium. 
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-"S—  H.  R.  2002 


IN  THE  HOUSE  OF  EEPEESENTATIVES 

Janitary  15,1973 

Mr.  Daxiklsun  iatiodiieed  tlie  following  l»i]l;  wliicli  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

Ivclating  to  llio  disrlosiuv  of  iiit'onuatioii  and  news  sources  by  the 

news  media. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  no  Federal  or  State  court,  grand  jury,  executive  agency, 

4  legislature,  or  other  government  official  or  body  may  compel 

5  a  reporter  to  disclose  any  information  or  the  source  of  any 

6  information  obtained  by  him  in  his  capacity  as  a  reporter. 

7  Sec.  2.  Section  1  shall  not  apply — 

8  ( 1 )   ill  'iiiy  instance  hi  which  the  source  of  infor- 

9  mation  authorizes  disclosure  of  his  identity  or  the  infor- 

10  mation; 

11  (2)   in  anv  civil  defamation  Htigation  if  the  defend- 
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1  ant  asserts  a  defense  based  on  the  souree  of  the  alleged 

2  defamatory  inlonnalion  and  tlie  court  determines  that 

3  suhslaiUial   injustiee   may   result   to   the   plaintilT  if  the 

4  source  is  not  disclosed; 

5  {?))    to  information  or  sources  of  information  as  to 

6  which  a  court  of  competent  jurisdiction  fnuls,  upon  appli- 

7  cation  and  after  hearing  all  interested  parties,  that  a 

8  compelling  and  overriding  national  interest  requires  dis- 

9  closui'e. 

10  Sec.  3.  As  used  in  this  Act— 

11  (a)    "Reporter"  means  a  person  regularly  engaged  in 

12  the  business  of  collecting,  writing,  or  editing  news  for  pub- 

13  lication  through  a  news  medium,  and  includes  any  person 

14  who  was  a  reporter  at  the  time  the  information  sought  was 

15  procured  or  obtained. 

16  (b)    "News  medium"  means  any  newspaper  or  other 

17  periodical  issued  at  regular  intervals  and  having  a  paid  gen- 

18  eral  circulation:  a  news  service;  a  radio  or  television  station; 

19  a  radio  or  televi-^ion  network ;  a  cable  antenna  television  sys- 

20  tem ;  and  any  person  engaged  in  the  making  of  newsreels  or 

21  other  motion  picture  news  for  public  showing. 
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H.  R.2015 


IN  THE  HOUSE  OF  REPKESENTATIVES 

January  15, 1973 

Mr.  IIiLLis  introduced  the  following  bill;  which  was  icfencd  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  protect  confideiitial  sources  of  the  news  media. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Represcnta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  a  person  connected  with  or  employed  hy  tin'  news 

4  media  or  press  cannot  he  recjuired  l»y  a  court,  the  k\i>'islature, 

5  or  any  administrative  hod}',  to  disch)se  hefore  the  Cono-ress  or 

6  any  other  Federal  court  or  agency,  any  information  or  the 

^  source    of    any    information    procured    for    puhlication    or 

8    hroadcast. 
I 
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H.  R.  2101 


IN  THE  HOUSE  OF  EEPRESENTATIVES 

January  16,1973 

Mr.    Pepper  introduced  the  following  bill;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

Newsmen's  Privilege  Act  of  1973. 

1  Be  it  enacted  h'j  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  tliis  Act  may  be  cited  as  the  "Newsmen's  Privilege 

4  Act". 

5  NONDISCLOSURE  OF  CONFIDENTIAL  INFORMATION 

6  Sec.  2.  Except  as  provided  in  section  4,  no  person  shall 

7  be  required  by  any  court,  grand  jury,'  agency,  department, 

8  or  commission  of  the  United  States  or  by  either  House  of  or 

9  any  committee  of  Congress  to  disclose  any  confidential  infor- 
10  mation  received  or  obtained  by  him  in  his  capacity  as  a 

I— O 
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1  reporter,  editor,  coinnientator,  joiinialist,  writer,  correspond- 

2  cut,   aiiiiouncer,   or  other  person   directly   engaged  in   the 

3  gatliering  or  presentation  of  news  for  any  newspaper,  peri- 

4  odical,  press  association,  newspaper  syndicate,  wire  service, 

5  or  radio  or  television  station. 

6  NONDISCLOSUKE  OF  SOURCE 

^  Sec.  3.  Except  as  provided  in  section  4,  no  person  shall 

8  be  required  by  any  court,  grand  jury,  agency,  department, 

9  or  commission  of  the  United  States  or  by  either  House  of 
10  or  any  committee  of  Congress  to  disclose  the  source  of  any 
H  information  received  or  obtained  by  him  in  his  capacity  as 
12  a  reporter,  editor,  commentator,  journalist,  writer,  corre- 
1^  spondent,  announcer,  or  other  person  directly  engaged  in 

14  the  gathering  or  presentation  of  news  for  any  newspaper, 

15  periodical,  press  association,  newspaper  syndicate,  wire  serv- 

16  ice,  or  radio  or  television  station. 

17  QUALIFICATJONS 

18  Sec.  4.   (a)   The  privilege  conferred  by  section  2  shall 

19  not  apply  to  any  information  which  has  at  any  time  been 

20  published,  broadcast,  or  otherwise  made  pubhc  by  the  per- 

21  son  claiming  the  privilege. 

22  (b)    The   privilege   (oiiferred   by  section   3    shall   not 

23  apply — 
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1  (1)    to  the  source  of  any  allegedly  defamatory  in- 

2  formation  in  any  case  where  the  defendant,  in  a  civil 

3  action  for  defamation,  asserts  a  defense  based  on  the 

4  source  of  such  information ;  or 

5  (2)    to  the  source  of  any  information  concerning 

6  the  details  of  any  grand  jury  or  other  proceeding  which 

7  was  required  to  be  secret  under  the  laws  of  the  United 

8  States. 

9  (c)  In  any  case  where  a  person  claims  a  privilege  con- 

10  f erred  by  section  2  or  3,  the  person  seeking  the  information 

11  may  apply  to  the  United  States  district  court  for  an  order 

12  divesting  the  privilege.  Such  application  shall  be  made  to 

13  the  district  court  in  the  district  wherein  the  hearing,  action, 

14  or  other  proceeding  in  which  the  information  is  sought  is 

15  pending.  The  order  shall  be  granted  if  the  court,  after  hear- 

16  ing  the  parties,  determines  that  there  is  substantial  evidence 

17  that  disclosure  of  the  information  is  required  to  prevent  a 

18  threat  to  human  life,  of  espionage,  or  of  foreign  aggression. 
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H.  R.  2187 


IN  THE  HOUSE  OF  EEPEESENTATIVES 

January  15, 1973 

Mr.  Waldie  introduced  the  following  bill;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  insure  the  free  flow  of  informatiou  and  news  to  the  public. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Free  Flow  of  Informa- 

4  tionAct." 

5  Sec,  2.  The  Congress  finds  and  declares  that — 

6  '     (1)    the  purpose  of  this  Act  is  to  insure  the  free 

7  flow  of  news  and  other  information  to  the  public;  those 

8  who  gather,  write  or  edit  information  for  the  public  or 

9  disseminate  information  to  the  public  can  perform  these 

10  vital  functions  only  in  a  free  and  unfettered  atmosphere ; 

11  (2)  such  persons  must  not  be  inhibited,  directly  or 
l-"  indii-ertly,  by  governmental  restraint  or  sanction  imposed 
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1  by  governmental  process;  rather  they  must  he  encour- 

2  aged  to  gather,  wr^e,  edit  or  disseminate  news  or  other 

3  information  vigorously  so  that  the  public  can  be  fully 

4  informed ; 

5  (3)  compelling  such  persons  to  disclose  a  source  of 

6  information  or  disclose  unpublished  information  is  con- 

7  trary  to  the  public  interest  and  inhibits  the  free  flow  of 

8  information  to  the  public; 

9  (4)    there  is  an  urgent  need  to  provide  eflective 

10  measures  to  halt  and  prevent  this  inhibition; 

11  (5)   the  obstruction  of  the  free  flow  of  mformation 

12  through  any  medium  of  communication  to  the  public 

13  afifccts  interstate  commerce; 

14  (6)  this  Act  is  necessary  to  insure  the  free  flow  of 

15  information  and  to  implement  the  first  and  fourteenth 

16  '    amendments  and  article  I,  section  8  of  the  Constitution. 

17  Sec.  3,  No  person  shall  be  required  to  disclose  in  any 

18  Federal  or  State  proceeding — 

19  (1)    the  source   of  any  published  or  unpublished 

20  information    obtained   in   the    gathering,    receiving    or 

21  processing  of  information  for  any  medium  of  communica- 

22  tion  to  the  pubhc,  or 

23  (2)   any  unpublished  information  obtained  or  pre- 

24  pared  in  gatliering,  receiving  or  processing  of  information 

25  for  any  medium  of  communication  to  the  pubhc. 
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1  Sec.  4.  For  the  purpose  of  this  Act,  the  term — 

2  (1)    "Federal  or  State  proceeding"  includes  any 

3  proceeding  or  investigation  before  or  by  any  Federal  or 

4  State  judicial,   legislative,   executive,   or  administrative 

5  body ; 

6  (2)   ''Medium  of  conmmnication"  includes,  but  is 

7  not  limited  to,  any  newspaper,  magazine,  other  periodi- 

8  cal,  book,  pamphlet,  news  service,  wire  service,  news  or 

9  feature  syndicate,  broadcast  station  or  network,  or  cable 

10  television  system ;         U  C 

11  (3)    "Information"  includes  any  written,   oral,   or 

12  pictorial  news  or  other  material; 

13  (4)    "Pubhshed  information"  means  any  informa- 

14  tion  disseminated  to  the  public  by  the  person  from  whom 

15  disclosure  is  sought; 

1^  (5)    "Unpubhshed  information"  includes  infoima- 

1'^  tion  not  disseminated  to  the  pubhc  by  the  person  from 

18  wdiom  disclosure  is  sought,  whether  or  not  related  infor- 

19  mation  has  been  disseminated  and  includes,  but  is  not 

20  limited  to,   all  notes,   outtakes,   photographs,   tapes  or 

21  other  data  of  whatever  sort  not  itself  disseminated  to 

22  the  pubhc  through  a  medium  of  communication,  whether 

23  or  not  pubUshed  information  based  upon  or  related  to 

24  such  material  has  been  disseminated; 
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1  (6)    "Processing"  includes  compiling,  stoiing  and 

2  editing  of  information; 

3  (7)   "Person"  means  any  individual,  and  any  part- 

4  nersliip,  corporation,  association,  or  other  legal  entity 

5  existing  under  or  authorized  by  the  law  of  the  United 

6  States,  any  State  or  possession  of  the  United  States,  the 

7  District  of  Columbia,  the  Commonwealth  of  Puerto  Pico, 

8  or  any  foreign  country. 
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S.S.  .o»    j^^  R^  2200 


IN  THE  HOUSE  OF  REPEESENTATIVES 

January  15, 1973 

Mr.  Charles  II.  Wilson  of  California  (by  request)  introduced  the  following 
bill;  which  was  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  insure  a  free  flow  of  information. 

1  Be  it  enacted  hfj  the  Senate  and  House  of  Iiepresenta- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  titled  "The  Free  Flow  of  Information 

4  Act". 

5  Section  1.  Congress  declares  that — 

6  (1)  the  purpose  of  this  Act  is  to  insure  the  free  flow 
,7.  of  news  and  other  information  to  the  public;  those  who 

8  gather,  write,  or  edit  information  for  the  public  or  dis- 

9  seminate  information  to  the  public  can  perform  these 

10  vital  functions  only  in  a  free  and  unfettered  atmosphere; 

11  (2)  such  persons  must  not  be  inhibited,  directly  or 

12  indirectly,  by  governmental  restraint  or  sanction  imposed 
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1  by  governmental  process;  rather  they  must  be  encour- 

2  aged  to  gather,  write,  edit,  or  disseminate  news  or  other 

3  information  vigorously  so  that  the  public  can  be  fully 

4  informed ; 

5  {?))  compelling  such  persons  to  disclose  a  source  of 

6  infonnation  or  disclose  unpublished  information  is  con- 

7  traiy  to  the  public  interest  and  inhibits  the  free  flow  of  in- 

8  formation  to  the  public; 

9  (4)    there  is  an  urgent  need  to  provide  effective 

10  measures  to  halt  and  prevent  this  mhibition; 

11  (5)   the  obstruction  of  the  free  flow  of  information 

12  through  any  medium  of  coumiuuication  to  the  public 

13  affects  interstate  commerce ; 

14  (6)  this  Act  is  necessary  to  insure  the  free  flow  of 

15  information  and  to  implement  the  first  and  fourteenth 

16  amendments  and  article  I,  section  8  of  the  Constitution. 

17  Sec.  2.  No  person  shall  be  required  to  disclose  in  any 

18  Federal  or  State  proceeding  either — 

19  ( 1 }  the  source  of  any  published  or  unpubUshed  in- 

20  fonnation  obtained  in  the  gathering,  receiving,  or  proc- 

21  essing  of  information  for  any  medium  of  communication 

22  to  the  public,  or 

23  '     (2)   any  unpublished  information  obtained  or  pre- 

24  pared  in  gathering,  receiving,  or  processing  of  inform a.- 

25  tion  for  any  medium  ol  communication  to  the  pubhc. 
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1  Sec.  3.  For  the  purpose  of  this  Act,  the  term — 

2  (1)    "Federal  or  State  proceeding"  includes  any 

3  proceeding  or  investigation  before  or  by  any  Federal  or 

4  State  judicial,  legislative,  executive,   or  administrative 

5  body ; 

6  (2)    "medium  of  communication"  includes,  but  is 

7  not  hmited  to,  any  newspaper,  magazine,   other  peri- 

8  odical,    book,    pamphlet,    news   service,    wire    service, 

9  news  or  feature  syndicate,  broadcast  station  or  network, 

10  or  cable  television ;  ,        . 

11  (3)    "information"  includes  any  written,   oral,   or 

12  pictorial  news  or  other  material; 

13  (4)    "published  information"  means  any  informa- 

14  tion  disseminated   to  the  public  by  the  person  from 

15  whom  disclosure  is  sought ; 

16  (5)    "unpublished  information"  includes  informa- 

17  tion  not  disseminated  to  the  public  by  the  person  from 
13  whom  disclosure  is  sought,  whether  or  not  related  in- 

19  formation  has  been  disseminated  and  includes,  but  is  not 

20  limited  to,  all  notes,  outtakcs,  photographs,  tapes,  or 

21  other  data  of  whatever  sort  not  itself  disseminated  to  the 

22  public  through  a  medium  of  communication,  whether  or 

23  not  published  information  based  upon  or  related  to  such 

24  material  has  been  disseminated; 
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1  (6)    "processing"  includes  compiling,  storing,  and 

2  editing  of  inforaiation ; 

3  (7)   "person"  means  any  individual,  and  any  part- 

4  nership,  corporation,  association,  or  other  legal  entity 

5  existing  under  or  authorized  by  the  law  of  the  United 

6  States,  any  State  or  possession  of  the  United  States,  the 

7  District   of   Colimibia,    the    Commonwealth    of   Puerto 

8  Eico,  or  any  foreigii  country. 
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u.s^.0.    n^  ^^  2230 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  18,1973 
Mr.  Whalen  introduced  the  following  bill;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  assure  the  free  flow  of  information  to  the  public. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  fives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  a  person  connected  with  or  employed  by  the  news 

4  media  or  press,  or  who  is  independently  engaged  in  gather- 

5  ing  information  for  publication  or  broadcast,  shall  not  be 

6  required  to  disclose  before  the  Congress  or  any  Federal  court, 

7  grand  juiy,  or  administrative  entity  any  information,  written 

8  or  oral,  or  pictorial  material  or  the  source  of  that  informa- 

9  tion  or  material  procured  for  publication  or  broadcast. 

10  Sec.  2.  The  first  section  of  this  Act  shall  not  apply  with 

11  respect  to  the  source  of  any  allegedly  defamatory  informa- 
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1  tion  in  any  case  where  the  defendant  in  a  civil  action  for 

2  defamation  asserts  a  defense  based  on  the  source  of  such 

3  information. 

4  Sec.  3.  Any  person  seeking  information  or  the  source 

5  thereof  protected  under  this  Act  may  apply  to  the  United 

6  States  district  court  for  an  order  divesting  such  protection. 

7  Such  application  shall  be  made  to  the  district  court  in  the 

8  district  wherein  the  hearing,  action,  or  other  proceeding  in 

9  which  the  infonnation  is  sought  is  pending.  The  application 

10  shall  be  granted  only  if  the  court  after  hearing  the  parties 

11  determuies  that  the  person  seeking  the  information  has  shown 

12  by  clear  and  convincing  evidence  that  ( 1 )  there  is  probable 

13  cause  to  l)elieve  that  the  person  from  whom  the  information 
l-l  is  sought  has  information  which  is  clearly  relevant   to  a 

15  specific  probable  violation  of  law ;  (2)  the  information  sought 

16  cannot  be  obtained  by  alternative  means;  and  (3)  there  is  a 
1^  compelling  and  overriding  national  interest  in  the  information. 
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H.  R.  2231 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  18,1973 

Mr.  WiiALEN   (for  himself  and  Mr.  Steele)    introduced  the  following  bill; 
which  was  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  assure   the  free  flow  of  information  to  the  public. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  t'wes  of  the  United  States  of  America  in  Congress  assembled, 

3  That  a  person  connected  with  or  employed  by  the  news 

4  media  or  press,  or  who  is  independently  engaged  in  gather- 

5  ing  information  for  publication  or  broadcast,   shall  not  l)e 

6  required  to   disclose   before   the   Congress   or  any  Federal 

7  court,  grand?  ijury,  ;0r  adm^nfStl'atiYJB  entity  any  information 

8  or  written,  oral,  or  pictorial  material  or  the  source  of  that 

9  information  or  material  procured  for  pubhcation  or  broad- 

10  cast. 

11  Sec.  2.  The  first  section  of  this  Act  shall  not  apply 
I 
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1  with  respect  to  the  source  of  any  allegedly  defamatory  in- 

2  formation  in  any  case  where  the  defendant  in  a  civil  action 

3  for  defamation  asserts  a  defense  based  on  the  source  of  such 

4  information. 

5  Sec.  3.  Any  person  seeking  information  or  the  source 
G  thereof  protected  under  this  Act  may  apply  to  the  United 

7  States  district  court  for  an  order  divesting  such  protection. 

8  Such  apphcation  shall  be  made  to  the  district  court  in  the 

9  district  wherein  the  hearing,  action,  or  other  proceeding  in 

10  which  the  information  is  sought  is  pending.  The  apphcation 

11  shall  be  granted  only  if  the  court  after  hearing  the  parties 

12  determines  that  the  person  seeking  the  information  has  shown 

13  by  clear  and  convincing  evidence  that  ( 1 )  there  is  probable 

14  cause  to  believe  that  the  person  from  whom  the  information 

15  is   sought  has  information  whiclj  is  clearly  relevant  to  a 

16  specific   probable   violation   of  law;    (2)    the   information 

17  sought  cannot  be  obtained  by  alternative  means;  and    (3) 

18  there  is  a  compelUng  and  overriding  national  interest  in  the 

19  information. 
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93d  congress 
IsT  Session 


H.  R.  2232 


IN  THE  HOUSE  OF  EEPRESENTATIVl^S 

January  18, 1973 

Mr.  Wjialek  (for  himself,  Mr.  Adams,  Mr.  Anduews  of  Noi'tli  Dixko(a,  Mr. 
Asiiij:y,  Mr.  Badillo,  Ms.  Ciiisiioi.m,  Mr.  Clevki.ani),  Mr.  Cuiaku,  Mr. 
Davis  of  Soiith  Carolina,  Mr.  Duncax,  Mr.  Flood,  Mr.  Feenzel,  Mr. 
Fulton,  Mr.  Gude,  Mr.  Guyeh,  Ms.  Hansen  of  Washington,  Mr.  Hansen 
of  Idaho,  Mr.  Hariungton,  Mr.  Harvey,  Mr.  Heciiler  of  West  Virginia, 
Mr.  Kyros,  Mr.  Leggeit,  Mr.  Lehman,  Mr.  Lent,  and  Mr.  McCloskey) 
introduced  the  following  bill ;  which  was  referred  to  the  Committee  on  tlie 
Jndiciary 


A  BILL 

To  assure  the  free^flow  of  infoniiation  to  tlie  public. 

1  Be  it  enacted  b'/  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Co  tigress  assembled, 

3  Tliat  a  person  connected  with  or  eniph)yefl  by  the  news 

4  media  or  press,  or  who  is  independently  engaged  in  gather- 
f)  ing  information  for  jjuhlication  or  broadcast,  shall  not  be 
()  required  to  disclose^.befoi-^  the  Co^igress  or  any  Eederal  courl, 
7  grand  jury,  or  administrative  enlily  any  informal  ion  or  writ- 
H  ten,  oral,  (u*  ])ictoi'ial  malerial  or  ihe  soui'ce  of  ibal  informa- 
9  tion  or  nialei'ia]  ])r(»cured  foi'  pultlicalion  or  Iti'oadcast. 

I 
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2  'Sec.  2.  The  fii'st  section  of  this  Act  shall  not  apply  with 

2  respect  to  the  source  of  any  allegedly  defamatory  informa- 

3  tion  in  any  case  where  the  defendant  in  a  civil  action  for 

4  defamation  asserts  a  defense  hased  on  the  source  of  such 

5  information. 

g  Sec.  3.  Any  person  seeking  information  or  the  source 

Y  thereof  protected  under  this  Act  may  apply  to  the  United 

g  States  district  court  for  an  order  divesting  such  protection. 

g  Such  application  shall  be  made  to  the  district  court  in  the 

■IQ  district  wherein  the  hearing,  action,  or  other  proceeding  in 

-j^-j^  which  the  information  is  sought  is  pending.  The  application 

■j2  shall  be  granted  only  if  the  court  after  hearing  the  parties 

^3  determines   that   the   person    seeking   the   information   has 

14  shown  by  clear  and  convincing  evidence  that   (1)    there  is 

15  prol)ablc  cause  to  believe  that  the  person  from  whom  llie 

16  information  is  sought  has  information  which  is  clearly  rele- 

17  vant  to  a  specific  probable  violation  of  law;    (2)   the  infor- 

18  mation  sought  cannot  be  obtained  by  alternative  means;  and 

19  (3)    there  is  a  compelling  and  overriding  national  interest 

20  ill  tlio  information. 


624 


93u  CONGRESS 
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He  K.  2233 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  18, 1973 
Mr.  Whalen  (for  liimself,  Mr.  McCollisitsr,  Mr.  McCoiisiAcic.  Mr.  McDade, 
Mr.  Michel,  Mr.  Mitchell  of  Maryland,  Mr.  Mookhead  of  Peiiiisylvania, 
Mr.  Pettis,  Mr.  Podell,  Mr.  Rees,  Mr.  Reigle,  Mr.  Robison  of  New  York, 
Mr.  Rooney  of  Pennsylvania,  Mr.  Roy,  Mr.  Roybal,  Mr.  Siikiveh,  Mr. 
J.  William  Stanton,  Mr.  STEKiEu  of  Wisconsin,  Mr.  SioiiEs,  Mr.  Studd^, 
Mr.  Teague  of  California,  Mr.  Thone,  Mr.  Thompson  of  New  Jer.soy, 
Mr.  Udall,  and  Mr.  Vander  Jagt)  introduced  the  following  bill;  which 
was  refeiTcd  to  the  Committee  on  the  Judiciary 


A  BILL 

To  assure  the  free  flow  of  information  to  the  public. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United.  States  of  America  in  Congress  assembled, 

3  That  a  person  connected   with  or  employed  by  the  news 

4  media  or  press,  or  who  is  independently  engaged  in  gather- 

5  ing  information   for  publication  or  broadcast,   shall  not  be 

6  required   to   disclose   before   tlxe   Congress   oi-  any   Federal 

7  court,  grand  jury,  or  administrative  entity  any  information 

8  or  written,  oral,  or  pictorial  material  or  the  source  of  that 

I 
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1  information  or  material  procured  for  publication  or  broad- 

2  cast. 

3  Se(,'.  2.  The  first  section  of  this  Act   shall  not  apply 

4  Avith  respect  to  the  source  of  any  allegedly  defamatory  in- 

5  formation  in  any  ca,se  where  the  defendant  in  a  civil  action 
t>  for  defamation  asserts  a  defense  based  on  the  source  of  such 
'^  information. 

°  Sec.  o.  Any  i)erson  seeking  information  or  the  source 

9  thereof  protected  under  this  Act  may  apply  to  the  United 

10  States  district  court  for  an  order  divesting  such  protection. 

11  Such  application  shall  be  made  to  the  district  court  in  the 

12  district   wherein   the   hearing,   action,   or   other  proceeding 

1^^     in  which  the  information  is  sought  is  pending.  The  apphca- 

14 

tion   shall  be  granted  only  if  the  court  after  hearing  the 

15 
16 
17 
18 
19 
20 
21 
22 


parties  determines  that  the  person  seeking  the  information 
has  shown  by  clear  and  convincing  evidence  that  (i)  there 
is  })robable  cause  to  beHeve  that  the  person  from  Avhom  the 
infomiation  is  sought  has  information  which  is  clearly  rele- 
vant to  a  specific  probable  violation  of  law;  (2)  the  infor- 
mation sought  cannot  I)e  obtained  hy  alternative  means; 
and  (^])  there  is  a  compelling  and  overriding  national  in- 
terest in  the  information. 
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IsT  Session 


H.  R.  2234 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  18,1973 

Mr.  Whalen  (for  himself,  Mr.  Mosher,  Mr.  Sarbanes,  Mr.  Whitehurst,  Mr. 
Wolff,  Mr.  Yatron,  and  Mr.  Zwach)  introduced  the  following  bill ;  which 
was  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  assure  the  free  flow  of  information  to  the  pubhc. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  a  person  connected  with  or  employed  by  the  news 

4  media  or  press,  or  who  is  independently  engaged  in  gather- 

5  ing  information  for  publication  or  broadcast,  shall  not  be 

6  required  to  disclose  before  the  Congress  or  any  Federal  court, 

7  grand  jury,    or   administrative   entity   any   information   or 

8  written,   oral,   or  pictorial  maiterial  or  the  source   of  that 

9  information  or  material  procured  for  publication  or  broadcast. 

10  Sec.  2.  The  first  section  of  this  Act  shall  not  apply  with 

11  respect  to  the  source  of  any  allegedly  defamatory  informa- 

I 
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1  tion  in  any  case  where  the  defendant  in  a  civil  action  for 

2  defamation  asserts  a  defense  based  on  the  source  of  such 

3  infomiation. 

4  Sec.  3.  Any  person  seeking  information  or  the  source 

5  thereof  protected  under  this  Act  may  apply  to  the  United 
G  States  district  court  for  an  order  divesting  such  protection. 

7  Such  application  shall  be  made  to  the  district  court  in  the 

8  district  wherein   the  hearing,   action,    or   other  proceeding 

9  in  which  the  information  is  sought  is  pending.  The  applica- 

10  tion  shall  be  granted  only  if  the  court  after  hearing  the  parties 

11  detennines  that  the  person  seeking  the  infonnation  has  shown 

12  by  clear  and  convincing  evidence  that  (1)  there  is  probable 

13  cause  to  believe  that  tlie  person  from  whom  the  information 

14  is  sought  has  information  which  is  clearly  relevant  to  a 

15  specific  probable  violation  of  law;  (2)  the  information  sought 

16  cannot  be  obtained  by  alternative  means;  and  (3)  there  is  a 

17  compelling  and  overriding  national  interest  in  the  information. 


628 


y;5u  CONGRESS 
1st  Session 


H.  R.  2433 


IN  THE  HOUSE  OE  KEPKESENTATIVES 

Jam  .\i;v   IS,  l'.)~;] 

.Mr.   .Ia.mks   \'.   Stani(i\    iiitroilucod  the    rollowiiin-  hill;   which   was   referred 
to  the  Coiainittuc  on  the  Judiciary 


A  BILL 

To  protect  confidential  sources  of  the  news  media. 

1  Be  it  otactcd  hjl  the  Senate  and  House  of  Bepresenta- 

2  tices  of  the  United  States  of  Ameriea  in  Confjress  assembled, 

3  That   a   person   connected   with   or  enii)loyed   l)y  the  news 

4  media  or  press  cannot  he  recpiired  hy  a  court,  the  legishi- 

5  ture,  or  any  administrative  hody.  to  disclose  l)efore  the 
G  Con<iress  or  any  other  Federal  court  or  aji'ency,  any  infor- 
^7  niation  or  the  soui'ce  of  any  infoiination  procured  for  puhli- 

8  cation  or  hroadcast. 

9  Sec.  2.  As  used  in  this  Act,  the  term  ''person"  includes 
10  any  corporation,  company,  association,  firm,  partnership,  so- 
il ciety,  or  joint  stock  company,  as  well  as  any  individual. 
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93d  congress 
1st  Session 


H.  R.  2563 


IN  THE  HOUSE  OF  REPRESENTATIVES 

Jancahy  22, 1973 

Mr.  Bevlll  introduced  tlie  following  bill;  wliich  was  referred  to  the  Com- 
mittee on  tlie  Judiciary 


A  BILL 

To  assure  the  free  flow  of  iiiforaiatlon  to  the  piihlic. 

1  Be  it  enacted  hu  the  Senate  and  House  of  Representa- 

2  t'wes  of  the  United  Stcdes  of  America  in  Congress  asseynbled, 

3  That  a  person  connected  whh  or  employed  hy  the  news 

4  media  or  press,  or  who  is  independently  engaged  in  gather- 

5  ing  information  for  publication  or  broadcast,   shall  not  be 

6  required   to   disclose   before   the   Congress   or  an}"  Federal 

7  court,  grand  jury,  or  administrative  entit}^  any  information, 

8  or  written,  oral,  or  pictorial  material  or  the  source  of  that 

9  information  or  material  procured  for  pulilication  or  1)roadcast. 

10  Sec.  2.  The  first  section  of  the  Act  shall  not  apply  with 

11  respect  to  the  source  of  any  allegedl}"  defamatory  informa- 

I 
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1  tion  in  any  case  where  the  defendant  in  a  civil  action  for 

2  defamation  asserts  a  defense  based  on  the  source  of  such 

3  information. 

4  Sec.  3.  Any  person  seeking  information  or  the  source 

5  thereof  protected  under  this  Act  may  apply  to  the  United 

6  States  district  court  for  an  order  divesting  such  protection. 

7  Such  application  shall  be  made  to  the  district  court  in  the 

8  district  wherein  the  hearing,  action,  or  other  proceeding  in 

9  which  the  information  is  sought  is  pending.  The  application 

10  shall  be  granted  only  if  the  court  after  hearing  the  parties 

11  determines    that   the    person    seeking   the    information   has 

12  shown  b}^  clear  and  convincing  evidence  that    (1)    there  is 

13  probaljh'  cause  to  believe  that  the  person  from  whom  the 
l*^  mformation  is  sought  has  information  which  is  clearly  rcle- 
1^  vant  to  a  specific  probable  violation  of  law;  (2)  has  alterna- 
1*^  tive  means;  and  (3)  has  demonstrated  a.  compelling  and 
1*  overriding  national  interest  in  the  information. 
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H.  R.  2584 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  22, 1973 

Mr.  Dellums  introduced  the  following  bill;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To    protect    confidential    sonrces    of    the    news    media. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  Tliat  a  person  connected  witli  or  employed  by  tlie  news 

4  media  or  press  cannot  be  required  by  a  court,  a  grand  jury, 

5  tlie  legislature,  or  any  administrative  body,  to  disclose  before 

6  the  Congress  or  any  other  Federal  court,  a  grand  jury  or 

7  agency,  any  information  or  the  source  of  any  information 

8  procured  for  pul)lication  or  In'oadcast. 

I 
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1st  Session 


H.  R.  2651 


IN  THE  HOUSE  OF  EEPRESENTATIVES 

January  23,  li973 

Mr.  BoLAND  introduced  the  folloAving  bill;  whicli  was  referred  to  the  Com- 
mittee on  the  Judicicary 


A  BILL 

To  assure  the  free  flow  of  information  to  the  public. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  a  person  connected  willi   or  employed  by  the  news 

4  media  or  press,  or  who  is  independently  engaged  in  gather- 

5  ing  information  for  publication   or  broadcast,  shall  not  be 

6  required   to  ^disclose   before   the   Congress  or  any  Federal 

7  court,  grand  jury,  or  administrative  entity  any  information 

8  or  written,  oral,  or  pictorial  material  or  the  source  of  that 

9  information  or  material  procured  for  pubhcation  or  broadcast. 

10  Sec.  2.  The  first  section  of  this  Act  shall  not  apply 

11  with    respect    to   the    source   of   any   allegedly    defamatory 
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1  information  in  any  case  where  the  defendant  in  a  civil  action 

2  for  defamation  asserts  a  defense  based  on  the  source  of  such 

3  information. 

4  Sec.  3.  Any  person  seeking  information  or  the  source 

5  thereof  protected  under  this  Act  may  apply  to  the  United 

6  States  district  court  for  an  order  divesting  such  protection. 

7  Such  application  shall  be  made  to  the  district  court  in  the 

8  district  wherein  the  hearing,  action,  or  other  proceeding  in 

9  which  the  information  is  sought  is  pending.  The  application 

10  shall  be  granted  only  if  the  court  after  hearing  the  parties 

11  determmes   that   the   person   seeking   the   information   has 

12  shown  by  clear  and  convincing  evidence  that   (1)    there  is 

13  probable  cause  to  believe  that  the  person  from  whom  the 

14  information  is  sought  has  information  which  is  clearly  rele- 

15  vant  to  a  specific  probable  violation  of  law;  (2)  the  informa- 

16  tion  sought  cannot  be  obtained  by  alternative  means;  and 
1'^  (3)  there  is  a  compelling  and  overriding  national  interest  in 
18  the  information. 
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1st  Session 


H.  R.  3143 


IN  THE  HOUSE  OE  REPRESENTATIVES 

January  29,1973 

Mr.  Johnson  of  California  introduced  the  following  bill ;  whirli  was  rofcrrod 
to  the  Committee  on  the  Judiciary 


A  BILL 

To  insure  the  free  flow  of  information  to  the  public. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  ma_y  be  titled:  "The  Eree  Elow  of  Informa- 

4  tionAct." 

5  Section.  1.  Congress  declares  that: 

6  (1)    the  purpose  of  this  Act  is  to  insure  the  free 

7  flow  of  news  and  other  information  to  the  public;  those 

8  who  gather,  write  or  edit  information  for  the  public  or 

9  disseminate  information  to  the  public  can  perform  these 

10  vital  functions  only  in  a  free  and  unfettered  atmosphere ; 

11  (2)    such  persons  must  not  be  inhibited,  directly 

12  or   indirectly,    liy   governmental   restraint   or   sanction 
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1  imposed  by  governmental  process;  rather  they  must  be 

2  encouraged  to  gather,  wi*ite,  edit  or  disseminate  news 

3  or  other  information  vigorously  so  that  the  public  can 

4  be  fully  informed; 

5  (3)    compehmg  such  persons  to  disclose  a  source 

6  of  information   or   disclose  unpublished   information   is 

7  contrary   to   the  public  interest  and  inhibits   the  free 

8  flow  of  information  to  the  public; 

9  (4)    there  is  an  urgent  need  to  provide  effective 

10  measures  to  halt  and  prevent  this  uihibition; 

11  (5)   the  obstmction  of  the  free  flow  of  infonnation 

12  through  any  medium  of  communication  to  the  public 

13  affects  interstate  commerce; 

14  (6)   this  act  is  necessary  to  insure  the  free  flow  of 

15  information  and  to  implement  the  first  and  fourteenth 

16  amendments  and  article  I,  section  8,  of  the  Constitution. 

17  Sec.  2.  No  person  shall  be  required  to  disclose  in  any 

18  Federal  or  State  proceeding  either 

19  (1)    the  source  of  any  pul)li.shed  or  unpublished 

20  information    obtained    in    the    gathering,    receiving,    or 

21  processing  of  information  for  any  medium  of  communica- 

22  tion  to  the  public,  or 

23  (2)    any  unpublished  information  obtained  or  pre- 

24  pared  in  gathering,  receiving,  or  processing  of  informa- 

25  tion  for  any  mediiun  of  communication  to  the  public. 
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1  Sec.  3.  For  the  purpose  of  this  Act,  the  term — 

2  (1)    "Federal  or  State  proceeding"  includes  any  pro- 

3  ceeding  or  investigation  hefore  or  by  any  Federal  or  State 

4  judicial,  legislative,  executive  or  administrative  body; 

5  (2)    "Medium  of  communication"  includes,  but  is  not 

6  limited  to,  any  newspaper,  magazine,  other  periodical,  book, 

7  pamphlet,  news  seryice,  wire  service,  news  or  feature  syndi- 

8  cate,  broadcast  station  or  network,  of  cable  television  system ; 

9  (3)    "InfoiTnation"  includes  any  written,  oral  or  pic- 

10  torial  news  or  other  material; 

11  (4)^"PubUshed  information"   means   any  information 

12  disseminated  to  the  public  l)y  the  person  from  whom  dis- 

13  closure  is  sought ; 

14  (5)  "Unpul)lislicd  information"  includes  information  not 

15  disseminated  to  the  public  b}^  the  person  from  whom  dis- 

16  closure  is  sought,  \\hether  or  not  related  information  has 

17  been  disseminated  and  includes,  but  is  not  limited  to,  all 

18  notes,  outtakes,  photographs,  tapes  or  other  data  of  what- 

19  ever  sort  not  itself  dissemitiated  to  the  public  through  a 

20  medium  of  commimication,  whether  or  not  published  informa- 

21  tion  liased  upon  or  related  to  such  material  has  been  dis- 

22  seminatod ; 

23  (6)   "Processing"  includes  compiling,  storing,  and  edit- 

24  ing  of  information; 

25  (7)   "Person"  means  any  individual,  and  any  partner- 
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1  ship,  corporation,  association,  or  other  legal  entity  existing 

2  under  or  authorized  by  the  law  of  the  United  States,  any 

3  State  or  possession  of  the  United  States,   the  District  of 

4  Columbia,    the    Commonwealth    of    Puerto    Rico,    or    any 

5  foreign  country. 
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93d  congress 

1st  Session 


H.  R.  3181 


m  THE  HOUSE  OF  REPRESENTATIVES 

January  29, 1073 

Mr.  WiiALEx  ( for  liimself,  Mr.  Bowkn,  Mr.  Clay.  Mr.  Cotter,  Mr.  Duuis.  Mr. 
EiLBERo,  Mr.  Hanley,  Mr.  McSpadden,  Mr.  Quie,  and  Mr.  Charles 
Wilson  of  Texas)  introduced  the  following  bill ;  which  was  referred  to  the 
Conimitteo  on  the  Judiciary 


A  BILL 

To  assure  the  free  flow  of  information  to  the  pu1>lic. 

1  Be  it  enacted  b.ij  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  a  person  connected  with   or  eni|)h)yed  l)y  the  news 

4  media  or  }>rcss,  or  wlio  is  independently  engafjed  in  gather- 

5  ino-  information  f()r  pn])Hcation   or  1)roadcast,   shall  not   he 

6  required  to  disclose  hefore  the  Congress  or  any  Federal  court, 

7  grand  jury,  or  administrative  entity  any  information,  written 

8  or  oral,  or  pictorial  material  or  the  source  of  that  informa- 

9  tion  or  material  i)rocured  for  puhlication  or  hroadcast. 

10  Sec.  2.  The  first  section  of  this  Act  shall  not  apply  with 

11  respect  to  the  source  of  any  allegedly  defamatory  informa- 
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1  tion  in  any  case  where  the  defendant  in  a  civil  action  for 

2  defamation  asserts  a  defense  based  on  the  source  of  such 

3  information. 

4  Sec.  3.  Any  person  seeking  information  or  the  source 

5  thereof  protected  under  this  Act  may  apply  to  the  United 
G  States  district  court  for  an  order  divesting  such  protection. 

7  Such  application  shall  be  made  to  the  district  court  in  the 

8  district  wherein  the  hearing,  action,  or  other  proceeding  in 

9  which  the  information  is  sought  is  pending.  The  application 

10  shall  be  granted  only  if  the  court  after  hearing  the  parties 

11  determines  that  the  person  seeking  the  information  has  shown 

12  by  clear  and  convincing  evidence  that  (1)  there  is  probable 
lo  cause  to  believe  that  the  person  from  whom  the  information 
^^  is  sought  has  information  which   is   clearly  relevant  to   a 

15  specific  probable  violation  of  law;  (2)  the  information  sought 

16  cannot  be  obtained  by  alternative  means;  and  (3)  there  is  a 
1'7  compelling  and  overriding  national  interest  in  the  information. 
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H.  R.  3369 


IN  THE  HOUSE  OF  EEPRESENTATIVES 

January  31,1973 

Mr.  CouGHLiN  (for  himself,  Mr.  Buchanan,  Mrs.  Chisholm,  Mr.  Flood, 
Mr.  Heinz,  Mr.  Leggett,  Mr.  McCloskey,  Mr.  McKixney,  Mr.  Podell, 
Mr.  Sandman,  Mr.  Sarasin,  and  Mr.  Charles  Wilson  of  Texas)  intro- 
duced the  following  bill;  which  was  referred  to  the  Committee  on  the 
Judiciary 


A  BILL 

To  safeguard  tlie  protVssional  news  media's  I'esponsihililv  to 
gather  iiiforniation,  and  therefore  to  safeguard  the  puhhe's 
right  to  receive  such  information,  while  preserving  the  in- 
tegrity of  judicial  })rocesses. 

1  Be  it  oiactcd  b.'/  the  Senate  and  House  of  Represvnta- 

-  tives  of  the  United  States  of  America  in,  Congress  assembled, 

3  That   this  Act   may  he  cited  as  the   "News   ^Fedia    Source 

4  Protection  Act". 

5  STATEMHNT   OF    POLICY   AND    FIXDTNOS 

6  Se(\  2.  (a)  (I)  It  is  the  jxdicy  of  the  Ignited  States  to 
T  permit  the  flow  of  informal  ion  fr(»m  individuals  through  the 
°    media  to  the  puhlic  with  reasonahle  freedom  from  govei-u- 

I— O 
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1  mental  intrusion,  so  that  constitutional  protection  of  a  free 

2  flow  of  news  is  divested  only  when  a  conipeUin(>;  and  over- 

3  riding   interest    in    the   source   of   such    information    can    he 

4  denu)nst  rated. 

5  (2)    It  is  further  the  policy  of  the  United  Sjates  that 

6  the  news  media   not  serve  as  an  investigative  arm   of   the 

7  Government. 

8  ('5)    It  is  at  the  same  time  the  policy  of  the  United 

9  States  that  its  tradition  of  maintaining  the  "right  of  every- 
](3  man's  testimony"  in  courts  of  law  shall  not  he  casually 
n  disturhed.  This  tradition,  which  safeguards  the  integrity  of 

12  our  judicial  j)r()cesses.  shall  he  outweighed  hy  interests  in  a 

13  free   flow   of   news   only   when   legitiniate,    suhstantial,   and 

14  ongoing  professional  news  media  operations  are  at  stake.  In 

15  addition,  the  halaiicing  of  such  fundamental  interests  must 

16  he  evaluated  at  a  responsihle  level  of  judicial  competence, 

17  guided  h}'  complete  standards  and  procedures  to  insure  uni- 

18  formity  of  enforcement  and  permit  suhstantial  ])redictal)ility 

19  for  those  who  seek  to  operate  within  the  law. 

20  (h)  (1)    The  Congress  hnds  that  to  ]>rotect  such  con- 

21  stitutional  and  conunon  law  principles,  as  well  as  to  prevent 

22  the  use  of  news  media  for  investigative  purposes,  two  pro- 

23  cedural  s<'ifeguards  are  needed,  as  threshold  detemiinations, 

24  prior  to  any  consideration  of  compulsory  disclosure  of  news 

25  media  sources.  First,  it  must  be  demonstrat^ed  that  there  is 
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1  probahle  cause  to  believe  a  eriine  has  been  coniniitted,  and 

2  that  the  testimony  sought  is  directly  relevant  to  a  central 

3  issue  in  that  criminal  allegation,  thereby  limiting  so-called 

4  lishing  expeditions.  Second,  it  nnist  be  demonstrated  that  no 

5  reasonal)le  alternative  for  obtaining  the  testimony  is  avail- 

6  able,  assuring  that  constitutional  protection  of  the  free  flow 

7  of  news  shall  not  be  divested  while  reasonable  alternatives 

8  exist.    The   nature   and   interests    of   Federal   grand   juries, 

9  Federal  congressional  conmiittees,  as  well  as  agencies,  dc- 

10  partments,  or  commissions  of  the  Federal  Govermnent  do 

11  not,  within  the  safeguards  of  strict  judicial  processes,  make 

12  a  threshold  legal   determination   of   probable   cause   that  a 

13  crime  has  been  committed   or  that   testimony   is   of  direct 

14  relevance  to  such  a  ci-ime.  In  addition,  such  bodies  can  nor- 

15  mally  fulfill  their  functions  by  alteniative  means  less   de- 

16  struct ive  of  first  ami-ndment  protections  than  by  compulsory 

17  testimony  as  to  news  media  sources.  The  Congress  therefore 

18  finds  that  absolute  testimonial  protection  as  to  news  sources 

19  shall  be  granted  v.itb  respect  to  all  Federal  bodies,  excepting 

20  onlv  Federal  district  courts.  Federal  circuit  courts,  and  the 

21  Supreme  Court. 

22  (2)    The   CV)ngress   finds   that    in    keeping   with    stated 

23  policies  there  shall  be  ([ualified  testimonial  protection,  based 

24  on  the  two  procedural  safeguards,  as  well  as  three  sul)stanti\(! 

25  safegTiards,  before  all  such  Federal  courts.  Such  ({ualifications 
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1  shall  be  interpreted  acc()rdiii«'  to  specific  standards  as  to  the 

2  relevance   and   weight   of  the   evidence   sought,   alternative 
o  available  evidence,  the  person  seeking  to  invoke  protection, 

4  the   sources  or  material   to  be  protected,   and  the   specific 

5  ci-i)ne  at  issue.  The  C'ongress  finds  that  any  order  thus  coni- 

6  ])elling  testimony,  while  an  order  other  than  a  final  judg- 

7  ment,  is  nevertheless  an  interlocutory  decision  luning  a  final 

8  and  iri-ei>arable  effect  on  the  rights  of  parties,  thus  necessi- 

9  tating  that  courts  of  appeals  have  jurisdiction  over  immedi- 

10  ate  appeals  from  such  ordei's.  The  C*ongress  further  linds  that 

11  due  to  the  nature  of  certain  defamation  proceedings,  testi- 

12  nionial  protection  shall  ])e  generall}'  divested  in  such  cases, 

13  and  that  to  preserve  the  How  of  information  as  to  abuses  of 

14  ]io\\cr  l»y  public  officials  testimonial  })rotection  shall  not  be 

15  divested  in  such  cases. 

16  LKdl'mrATE  MK-MBER  OF  THE  PKOFEKSIOXAL  NEWS  MEDIA 

17  Sec.  3.    (a)   As  used  in  sections  5  and  6  of  this  Act,  a 

18  legitimate  mend)er  of  the  professional  news  media  shall  in- 

19  elude    any    l)ona    fide    "newsman",    such    as    an    individual 

20  regularly  engaged  in  earning  his  or  her  principal  income,  or 

21  regularly  engaged  as  a  j)rincipal  vocation,  in  gathering,  col- 

22  lecting,   ])hotogra})hing,  filming,  writing,   editing,  interpret- 

23  ing,  announcing,  or  broadcasting  local,  national,  or  worldwide 
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1  events  or  other  matters  of  public  concern,  or  public  interest, 

2  or  alTecting  the  public  welfare,  for  publication  or  transmission 

3  through  a  news  medium. 

4  (I))    Such  news  medium  shall   include  any  individual, 

5  partnership,  corporation,  or  other  association  engaged  in  the 

6  business  of — 

7  (1)    publishing  any  ne\vsj)a}>cr  that  is  printed  and 

8  distributed   ordinarily   not   less   freipiently   than   once   a 

9  week,  and  has  done  so  for  at  least  one  year,  or  has  a  paid 

10  general  circulation  and  has  been   entered  at  a   United 

11  States  post  ofTice  as  second-class  matter,  and  that  c(ui- 
32  tains  news,  or  articles  of  oj/mion   (as  editorials) ,  or  fea- 

13  tures,  or  advertising,  or  other  riiatter  regarded  as  of  cur- 

14  rent  interest ;  or 

15  (2)    })ublisliing  any  periodical  containing  lU'ws,  or 

16  advertising,  or  other  matter  regarded  as  of  curi'ent  in- 

17  terest  which  is  published  and  distributed  at  regular  in- 

18  tervals,  and  has  done  so  for  at  least  one  year,  or  has  a 

19  l)aid  general  circulation  and  has  l)een  entered  at  a  United 

20  States  post  office  as  second-class  matter;  or 

21  {'■))    collecting   and    su])])lying   news,    as    a    "news 

22  agency,"  for  subscribing  newspapers,  and/or  periodicals, 

23  and/or  news  broadcasting  facilities ;  or 
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1  (4)    sending'  out  syndicated  news  eopy  l>y  wire,  as 

2  a    "wire    service, "    to    snbserilnnii-    news]»ai)ers.    and/or 

3  periodicals,  and /or  news  Ijroadcastino;  facilities;  or 

4  (5)    o'arlierin^i-  and  distributing  news  as  a  "])ress  as- 

5  .     sociation"   to   its   niend)ers   as   an   association    of   ne^^■s- 
Q  i)a})ers,   and  or  periodicals,    and 'or   news   broadcasting 

7  facilities ;  or 

8  (())    broadcasting  as  a  connnercially  licensed  ladio 

9  station;  or 

10  C')    broadcasting  as  a  connnercially  licensed   tele- 

11  vision  station;  or 

12  {^)    broadcasting  as  a  conununity  anteinia   televi- 

13  sion  service;  or 

14  (9)    regularly   making   newsreels   or  other   motion 

15  ])iciure  news  for  ])aid  general  ]»ublic  sliowing. 

16  (c)     Any    jtrotections   granted    ])ursuant    to    sections   o 

17  and  (j  of  this  Act  shall  extend  only  to  activities  conducted 

18  by    a    legitimate    nu'mber    of   the    professional    news   media 

19  while   specifically   acting   as  a   bona   lide   "newsman",   such 

20  ;i>^    while    acting:    as    a    rei)orter.    jdiotograjdier,    jotn-nalist. 

21  writer,  correspondent,  commentator,  editor,  or  owner. 

22  NEWS    Mi:i)IA    SOTKCES 

23  Sec.  4.    (a)    Any  protections  granted  under  sections  o 

24  and  6  of  this  Act  shall  extend  only  to  sources  of  written, 
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2  oral,  or  pictorial  iufonnation  or  eoiniimiiieation,  as  well  as 

2  siK'h  of  its  content  that  affects  sources,   whether  piihlished 

3  or  not  piihlished,   concerning-  local,  national,  or  worldwide 

4  events,  or  other  matters  of  puhlic  concern,  or  public  interest, 

5  t)r  affecting  the  public  interest,  obtained  by  a  })erson  acting 
Q  in  the  status  of  a  legitimate  member  of  the  professional  news 
rj  media. 

g  (b)   Source  of  written,  oral,  or  pictorial  information  or 

g  connnunication    shall    include    the    identity    of    the    author, 

-|Q  means,  agency,  or  person  from  or  through  whom  infonna- 

^^  tion   or   connnunication    was    procured,    obtained,    supplied. 

-J2  furnished,  or  delivered.  Any  protection  of  such  sources  shall 

^•.  also  include  written,  oral,  or  pictorial  information  or  coni- 

14  numication    that    could    directly    or    indirectly    be    used    to 

15  identify  its  sources,   or  any   information   or  connnunication 

16  withheld    from    publication    pursuant    to    an    agreement    or 

17  understanding  with  the  source  or  in  reasonable  belief  that 

18  publication  would  adversel}'  affect  the  source.   Such   infor- 

19  mation  or  connnunication  shall  s})eciHcally   include   written 

20  notes,  tapes,  "outtakes,"  and  news  iilni.  Information  or  com- 

21  numication   used  for  blackmail,   or  for  illegal   puq)oses   not 

22  related   to   publication   of   such   information   or  communica- 

23  tion,    is   specificalh'   not   ])rotected   under   the   provisions   of 

24  this  Act. 
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1  ABSOLUTE  TKSTmON I AL  I'K'OTKCTIOX 

2  Sioc.   5.   Notwithsfiuidiiiu-  the  provisions  of  any  law  to 

3  tlu'  conti'ai'v,  no  leji'iriniate  mcnihei'  of  tlic  [)roft'ssional  news 

4  ini'dia.  as  set  foitli  in  section  'A  of  this  Aet.  sliall  he  held  in 

5  contempt,   or  adversely  [u'ejudiced,   hefore  any  grand   jnrv. 

6  agency,    de[)ai'tnienr,    or   conniiission    of    the    United    States 

7  or  hy  eitiier  Ilonsi'  of  or  any  committee  of  rongress  for  re- 

8  .tnsing  to  disclose  informafion  oi'  connnunication  as  to  news 

9  media  sonrces.  as  set  forth  in  section  4  of  this  Act. 

10  QUALIFIED  TESTniONIAL   rL'OTlCrTIOX 

11  Sec.  ().    (a)    XotwithsJanding  the  provisions  of  anv  law 

12  to  the  ccmtrary,  where  a  i)ersoii  seeks  disclosure  of  any  news 

13  media    information    or   connnunication   from   a    person    who 

14  may  he  or  have  heen  a  legitimate  niemher  of  the  professional 

15  news  media  and  who  rehises  to  make  such  disclosure  in  a 

16  proceeding  hefore  any  Federal  court  of  the  United  States, 

17  such  person  seeking  disclosure  ma}-  apply  to  a  United  States 

18  district  court   for  an  order  jtroviding  such  disclosure.  Such 

19  application  shall  he  made  to  the  district  court  in  the  distnct 

20  wherein  there  is  then  pending  the  proceeding  in  which  the 

21  information    or   communication    is    sought.    The   ajvplication 

22  ><hall  he  granted  oidy  if  the  court,  after  hearing  the  parties, 

23  determines  that  the  person  seeking  the  information  or  com- 

24  nninication.  hy  clear  and  convincing  evidence,  has  satisfied 

25  the  requirements  set  forth  in  section  7  of  this  Act. 


648 

9 

1  (b)    In  any  application  for  the  compulsory  disclosure 

2  of  news  media  information  or  connnunicalion,  the  person  or 

3  party,    hody    or    officer,    seekin<>-    disclosure    nuist    state    in 

4  writing — 

5  (f)  the  name  of  any  specific  individual  from  whom 

6  such  disclosure  is  sought,  if  such  individual  may  have 

7  been  acting  as  a  legitimate  member  of  the  professional 

8  news  media  at  the  time  the  source  disclosed  its  informa- 

9  tion  or  communication;  and 

10  (2)  the  name  of  any  news  medium  with  which  such 

11  person  may  have  been  connected  at  the  time  the  source 

12  disclosed  its  infoiination  or  conmumication;  and 

13  (3)    the  specific  nature  of  the   source,   or  content 

14  of    information    or    conununication,    that    is    sought    to 

15  be  disclosed;  and 

16  (4)    the  direct   relevance  and   essential   nature   of 

17  such  evidence  as  to  a  central  issue  of  the  action  which 

18  is  the  subject  of  the  court  proceeding ;  and 

19  ("))    any  information  demonstrating  that  evidence 

20  to  be  gained  by  compulsory  disclosure  is  not  reason- 

21  ably  available  by  alternative  means,  and  that  reason- 

22  iible  diligence  has  been  exercised  in  seeking  such  evi- 

23  dence  otherwise. 

24  (c)     Any    order   entered    pursuant    to    an    application 

25  made  according  to  the  provisions  of  this  Act  shall  be  appeal- 
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1  able  as  a  Diattcr  of  right  under  rule  4  of  the  Federal  Rules 

2  of  Appellate  Procedure    (1968),   and  is   subject   to  being 

3  stayed.  In  case  of  an  appeal,  the  protections  available  ac- 

4  cording  to  the  provisions  of  this  Act,  were  such  application 

5  denied,  will  remain  in  full  force  and  effect  during  the  pend- 

6  ency  of  such  ai)peal.  Section  1292  of  title  28,  United  States 

7  Code,   is  therefore  amended  by  inserting,   after  subsection 

8  (4) .  the  following: 

9  "  (^)    Interlocutory  orders  in  civil  or  civil  or  criminal 

10  actions  granting,  modifying,  or  refusing  an  application  for 

11  compulsory  disclosure  or  news  media  sources,  or  information 

12  or  conununication  affecting  news  media  sources." 

13  STANDAIJIKS   FOR   QUALIFIKD  TESTIMONIAL   I'KOTECTIOX 

14  Sec.  7.    (a)    An  application  for  disclosure,  as  i)rovided 

15  for  under  section  6  of  this  Act.  shall  be  granted,  so  long  as 
IG  if   is   in   accordance   with   any   other  applicable   general   or 

17  s])ecific  law  or  rule,  when  the  applicant  has  established  that 

18  the  person  seeking  protection  of  a  source  is  not  a  legitimate 

19  member  of  the  pre  fcssional  news  media,  as  set  forth  in  sec- 

20  tion  3  of  this  Act. 

21  (b)    Such  apphcation  for  disclosure  shall  be  granted,  so 

22  long  as  it  is  in  accordance  with  any  other  a})])licable  general 

23  or  specific  law  oi    rule,  wjien  the  applicant  has  established 

24  that  the  information  or  conununication  sought  is  not  a  news 
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1  media  information  source,  or  information  or  communication 

2  affecting  a  news  media  source,  as  set  forth  in  section  4  of 

3  this  Act.  Determination  of  whether  the  contents  of  infor- 

4  matiou   or   communication   could   directly   or  indirectly   l)e 

5  used  to  identify  its  source,  or  whether  information  or  (;om- 

6  munication  was  withheld  from  puhlication  pursuant  to   an 

7  agreement  or  understanding  with  the  source  or  in  reasonahle 

8  belief  that  pubUcation  would  adversely  aHcct  the  source  shall 

9  be  made  in  camera,  out  of  the  presence  of  the  applicant,  on 

10  the  basis  of  the  court  being  informed  of  some  of  the  under- 

11  lying  circumstances  suj)porting  the  person  seeking  protec- 

12  tion  from  disclosure,   with  a  presumption  in  favor  of  the 
I'j  person  seeking  protection  from  disclosure. 

14  (c)    Such  appUcati(ui  for  disclosure  shall  be  granted, 

15  should  the  a])plicant  be  unable  to  meet  the  reouirements  of 
IG  subsection    (a)    or   (b)   of  this  section,  only  when — 

17  (1)    the    appUcant    has    established    by    means    of 

18  independent  evidence  that  the  source  to  be  disclosed  is 

19  of  substantial  and  direct  relevance  to  a  central  issue  of  the 

20  action,  and  is  essential  to  a  fair  detemiination  of  the 

21  action,  which  is  the  subject  of  the  court  proceeding ;  and 

22  (2)   the  applicant  is  able  to  demonstrate  that  the 

23  source  is  not  reasonably  available  by  alternative  means. 
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1  or  would  not  have  been  available  it'  reasonable  diligence 

2  had  been  exercised  in  seeking  the  source  otherwise;  and 

3  (3)    the  action  which  is  the  subject  of  the  court 

4  proceeding  is  murder,  forcible  rape,  aggravated  assault, 

5  kidnaping,  airline  hijacking,  or  when  a  breach  of  na- 

6  tional  security  has  been  established,  involving  classified 

7  national  security  documents  or  details  ordered  to  be  kept 

8  secret,   such  classiiication  or  order  having  been  made 

9  pursuant  to  a  Federal  statute  protecting  national  security 

10  matters.  In  no  case,  however,  shall  the  application  be 

11  granted  \yhere  the  crime  at  issue  is  corruption  or  mal- 

12  feasance  in  of^ce,  except  according  to  the  provisions  of 
lo  su})section  (d)  of  this  section.' 

14  (d)    Xot\\'ithstanding  the  provisions  of  subsections    (c) 

15  (1),    (c)  (2).  and    (c)  (3)    of  this  section,  an  application 

16  for  disclosure  shall  be  granted  in  any  case  where  the  de- 

17  fendant,  in  a  civil  action  for  defamation,  asserts  a  defense 

18  based  on  the  source  of  his  or  her  infonnation  or  conmiunica- 

19  tion. 

20  (e)   A  complete  and  public  disclosure,  with  knowledge 

21  of  the  available  protections,  of  the  specific  identity  of  a  source 

22  or  content   of  information  or  communication  protected  b}- 

23  the  provisions  in  sections  5  and  6  of  this  Act  shall  constitute 

24  a  waiver  of  rights  available  as  to   such  identity   or  such 
2")  contents  according'  to  the  provisions  of  this  Act.  A  person 
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1  likewise  waives  the  i>r(»tec(i(tiis  of  sections  ,">  and  (5  of  this 

2  Act,  if.  without  coercion  and  with  knowled«ie  of  the  availahU' 

3  protections,    sucli   person   consents   to   complete   and   public 

4  disclosure  of  the  specific  identity  of  a  source  or  content  of 
7)  information  oi'  connmmication  hv  another  ])erson.  'J'he  failure 
(J  of  a  witness  to  claim  the  protections  of  this  Act  with  respect 

7  to  one  question  shall  not  operate  as  a  waiver  %\ith  respect 

8  to   any   other  question   in  a   proceeding  before   a   Federal 

9  court. 
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93d  congress 

1st  Session 


H.  R.  3460 


IN  THE  HOUSE  OE  EEPEESENTATIVES 

Januakt  31, 1973 
Mr.  Meeds  (for  himself,  Mr.  Brasco,  Mrs.  Burke  of  California,  Mr.  De  Lugo, 
Mr.  William  D.  Ford,  Mr.  Fuqua,  Mr.  Hawkins,  Mr.  Leggett,  Mr. 
Pkitciiard,  Mr.  Tiernan,  Mr.  Udall,  Mr.  Charles  Wilson  of  Texas, 
Mr.  Won  Pat,  and  Mr.  Yates)  introduced  the  following  bill;  which  was 
referred  to  the  Comniittec  on  the  Judiciary 


A  BILL 

To  assure  the  free  flow  of  informatiou  to  the  public. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  a  newsperson  shall  not  be  requh-ed  to  disclose  before  the 

4  Oonffress,  or  any  Eederal  court,  grand  jury,  or  administrative 

5  entity — 

6  (1)   any  information,  or  written,  oral,  or  pictorial 

7  material,  if  such  information  or  material  was  obtained  by 

8  such  newsperson  or  by  another  individual  who  is  respon- 

9  sible  to  such  newsperson,  for  publication  or  broadcast ;  or 
10  (2)   the  source  of  any  such  information  or  material. 
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1  Sec.  2.  As  used  in  this  Act,  tlie  term  "newsperson"' 

2  means  an  individual  who  is  or  was — 

3  ( 1 )   connected  with  or  employed  by  the  news  media 

4  or  press ;  or 

5  (2)   independently  engaged  in  gathering  informa- 

6  tion  for  puljlication  or  broadcast. 

7  Sec.  o.  The  first  section  of  this  iVct  shall  not  apply  with 

8  respect  to  the  source  of  any  allegedly  defamatory  informa- 

9  tion  in  any  case  where  the  defendant  in  a  civil  action  for  defa- 

10  mation    asserts    a    defense    based   on    the    source    of    such 

11  information. 


655 


93d  congress 

IsT  Session 


H.  R.  3482 


IN  THE  HOUSE  OF  EEPEESENTATIVES 

January  31, 1973 

Mr.  Reid  introduced  tlie  following  bill ;  which  was  referred  to  the  Committee 

on  the  Judiciary 


A  BILL 

To  provide  for  first  amendment  protection  of  the  free   press. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tivcs  of  the  United  States  of  America  in  Congress  assembled, 

3  That  tliis  Act  may  be  cited  as  the  "Eirst  Amendment  Pro- 

4  tection  Act  of  1973". 

5  Sec.  2.  Congress  deckres  that: 

6  (1)    The  vahies  embodied  in  the  first  amendment  to 

7  the   Constitution   are   currently   under   sustained   and   most 

8  dangerous  siege. 

9  (2)    A  well-informed  public  is  essential  to  the  sun^ival 
10  of  democratic  government  and  it  is  thus  of  the  highest  prior- 
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1  ity  that  a  free  and  unfettered  flow  oi  iiifonnation  be  made 

2  availal)le  to  the  pul)lie. 

3  (i))    Such   iiiforniatioii  cannot  he  provided  the  puhlic 

4  unh'ss  journahsts  are  free  to  gather,  prepare,  edit,  analyze, 

5  eoninient    on,    write,    and   l)roadeast    news    without   fear   of 

6  governmental  restraint  or  sanction. 

"^  (4)    Such   information  cannot   be  provided  the  public 

8  unless  individuals  with  information  can  confide  in  journalists 

^  and  relv  upon  them  to  protect  their  identities  and  their  con- 

1*^  fidences  and  not  to  serve  as  g"overnmental  agents. 
^^  (5)     C^jmjielling    journalists    to    disclose    infomiation 

^-^  gathered  l)y  them  or  the  sources  thereof  inhibits  and  impedes 

1'^  the   newsgathering  process  and  the  free  flow^  of  informa- 

14  tion  to  the  public  and  thus  violates  the  essence  of  the  first 

^6>\(in\')w(/"*')<)'T'^W^^^^^^^'  '1^  quickly  and  dangerously  increasing 
^-7)i'l^'^W'r\Vf)¥f')ii't'?^*f'in%"^*",  compelled    to    disclose    information 

18  gathered  by  them  and/or  sources  thereof  and  have  been 

19  ordered  jailed  for  failui(j,tf^jn^jj({.jjucli  disclosure. 

^  Unm\Q-)niiy^^irm\'W%^]M}mrmy  f*»i-  congress  to  pro- 
%u.t^t(n\^'*fv>Nri^yit^.  ^f^iVrf'^'^lA^hrtiP  ,j^\>t„jnnendment  of  the 
22     Constitution  by  providing  protection  for  ^(^v^^jfia^lists  and  thus 

25  Sec.  3.  No  journalist  or  news  medium  shall  be  lequired 
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1  by  any  judicial,  executive,  legislative,  or  aduiiuistiative  Ixuly 

2  of  the  United  States  or  of  any  Comnionwealth,  territory,  pos- 

3  session,  or  trusteeship  thereof,  including-,  but  not  limited  to, 

4  any  court,  grand  jur}',  agency,  department  or  connnission,  or 

5  by  either  House  of  Congress  or  any  committee  thereof,  to 

6  disclose  any  information  received  or  obtained  while  acting  as 
"^  a  journalist  or  news  medium. 

8  Sec.  4.  No  journalist  or  news  medium  shall  be  required 

^  by  any  judicial,  executive,  legislative,  or  administrative  body 

1^  of  the  United  States  or  of  any  Commonwealth,  territory, 

-'^  possession,  or  trusteeship  thereof,  including,  but  not  limited  to, 

-^^  any  court,  grand  jury,  agency,  department  or  connnission,  or 

1"^  by  either  House  of  Congress  or  any  connnittee  thereof,  to  dis- 

14  close  the  source  of  any  infornuition  received  or  obtained  while 

15  acting  as  a  journalist  or  news  medium. 

16  Sec.  5.  As  used  in  this  Act,  the  following  definitions  shall 
1^  apply: 

18  (1)  "Infomiation"  shall  mean  an}'  written,  oral,  or  pic- 

19  torial  news  or  other  material  of  whatever  sort,  whether  or  not 

20  published,  including,  without  liiiiitation,  notes  of  journalists 

21  relating  thereto,   outtakes,   tapes,   recordings,   fdms,   plioto- 

22  graphs,  and  any  and  all  other  such  materials  in  whatever 

23  form  they  may  take.  ^ 

24  (2)    "Newspaper"  shall  mean  any  paper  that  is  pub- 
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3  li.slu'd   and   disliibutcd   periodically   that   contains   informa- 

^  tion. 

3  (3)  "Magazine  or  other  periodical"  shall  mean  any  pnb- 

4  lication  which  is  published  and  distributed  periodically  that 

5  contains  information. 

^  (4)    "Book    or   pamphlet"    shall    mean    any   book    or 

7  pamplilet  that  contains  information. 

8  (5)    "Eadio  or  television  station"  shall  mean  any  station, 

9  network,  group  or^affiliatiou  of  stations,  equipped  to  engage  in 
10  the  transmission  by  radio  or  television  signals  of  writings, 
14  signs,  signals,  pictures,  sounds,  and  information  of  all  kind, 

12  including  all  instrumentalities,  facilities,  apparatus,  and  serv- 

13  ices    (among  other  things,  the  receipt,  forwarding,  and  de- 

14  livering  of  communications)  incidental  to  such  transmission, 
1'^  intended  to  be  received  by  the  public,  directly  or  by  the 
1^  intermediary  of  relay  stations. 

(6)  "Wire  or  news  service"  shall  mean  any  group  or 
1^  affiliation  of  newspapers  and/or  radio  and  television  stations 
19  engaging  in  gathering,  transmitting,  and  supplying  informa- 
"0  tion  to  its  members. 

(7)  "News  medium"  shall  mean  any  newsjiaper,  maya- 
■"  zine   or   other   periodical,   radio   station,    television   station, 

book  or  pamphlet,  or  wire  or  news  service,  any  employee  or 

9 1 

-''  agent  thereof,  and  any  individual,  partnership,  coi-poration, 

•"'^  or  other  legal  entity  owning,  publishing,  or  operating  the 

26  same. 
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1  (8)    "Journalist"  shall  mean  anyone  who  is  or  has  en- 

2  gaged  in  gathering,  preparing,  editing,  analyzing,  comment- 

3  ing  on,  writing,  broadcasting,  or  processing  information  for  a 

4  newspaper,  magazine,  radio  station,  television  station,  book  or 

5  wire  or  news  service,  and  any  employee  or  agent  thereof. 

6  (9)  "Source"  shall  mean  any  person,  document,  record, 
^  or  animate  or  inanimate  supplier  of  information. 
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i)4D  CONGRESS 
IST  Session 


H.  R.  3520 


IX  THE  HOUSE  OF  EEPKESEXTATIVES 

January  151,  l!>7l] 

Mr.  Waldik  (foi-  himself.  Mr.  Biirrox,  Mr.  Lkcgkit.  Mr.  Reks.  Mr.  Cu^^rAN. 
Mr.  Anukksox  of  California,  Mr.  IJovr.AL,  Mr.  Hawkix.s,  Mr.  McCldskk^  . 
Mr.  Ryax,  Mr.  SrAi:K.  Mr.  Dklia  ms,  ^Ir.  Vax  Dkkrlix.  Mr.  Kocii.  and 
Mr.  Edwakds  of  California)  intiodiiccd  the  followiufj  bill;  which  was 
referred  to  the  Conniiittee  on  the  Judiciary 


A  BILL 

To  protect  confidential  sources  of  the  news  media. 

1  Be  it  enacted  hn  the  Senate  and  House  of  Bepresenta- 

2  fives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  a  person  connected  with  or  enii)]oyed  ])y  the  news  media 

4  or  press  cannot  be  required  by  a  court,  the  legislature,  or 

5  any  administrative  body,  to  disclose  l)efore  the  Congress  or 

/r6  any^athqr^Fjederal  court  or  agency,  any  information  i)rocured 

7    for  publication  or  broadcast. 
I 
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OOu  CONGRESS 

1st  Session 


H.  R.  3595 


IN  THE  HOUSE  OF  REPRESENTATIVES 

February  5, 1!J73 

Mr.  Brooks  iiitiodiicod  the  following  bill;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  protect  the  free  flow  of  information  to  the  puhlic,  and  for  other 

purposes. 

1  Be  it  enacted  b'J  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  no  person  shall  he  required  to  disclose  any  information, 

4  or  the  source  thereof,  directly  received  or  obtained  by  him  in 

5  the  process  of  gathering  or  the  presentation  of  news  or  other 

6  information  solely  for  public  dissemination  or  distribution 

7  unless  overwhelming  evidence  shows  that  refusal  to  disclose 

8  the  infomiation  or  its  source  would  adversely  affect  the  public 

9  safety  to  a  substantial  degree. 

I 
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93d  congress 
1st  Subion 


H.  R.  3725 


IN  THE  HOUSE  OF  REPRESENTATIVES 

February  5,1973 

Mr.  James  V.  Stanton  introduced  the  following  bill ;  which  was  referred  to  the 
Committee  on  the  Judiciary 


A  BILL 

To  protect  the  public's  right  to  know. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  no  person  shall  be  required  by  any  Federal  court, 

4  grand  jury,  or  agency,  or  by  the  Congress,  to  reveal  any 

5  information,  including  the  source  of  any  information,  obtained 

6  in  the  course  of  that  person's  involvement  in  the  obtaining  of 

7  news  for  broadcast,  or  written  or  pictorial  dissemination  to 

8  the  public. 

9  Sec.  2.  As  used  in  this  Act,  the  term  "person"  includes 

10  any   corporation,   company,   association,    firm,    partnership, 

11  society,  or  joint  stock  company,  as  well  as  any  individual. 
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93d  congress 

1st  Session 


H.  R.  3741 


IN  THE  HOUSE  OF  REPRESENTATIVES 

February  5, 1973 

Mr.  Waldie  (for  himself  and  Mrs.  Burke  of  California)  introduced  the  fol- 
lowing bill ;  \vluch  v  as  referred  to  the  Coninuttee  on  the  Judiciary 


A  BILL 

To  protect  confidential  sources  of  tlie  news  media. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  a  person  connected  ^vith  or  employed  by  the  news 

4  media  or  press  camiot  be  required  by  a  court,  the  legislature, 

5  or  any  administrative  body,  to  disclose  before  the  Congress 

6  or  any  other  Federal  court  or  agency,  any  information  pro- 

7  cured  for  publication  or  broadcast. 

I 
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93d  congress 

1st  Session 


H.  R.3811 


IN  THE  HOUSE  OE  REPRESENTATIVES 

February  6,1973 

Mr.  Fascell  introduc«d  the  following  bill;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  insure  the  free  flow  of  mformation  and  news  to  the  public. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  'Tree  Flow  of  Informa- 

4  tion  Act." 

5  Sec.  2.  The  Congress  finds  and  declares  that — 

6  '     (1)    the  purpose  of  this  Act  is  to  insure  the  free 
'^           flow  of  news  and  other  information  to  the  public;  those 

8  who  gather,  write  or  edit  information  for  the  public  or 

9  disseminate  information  to  the  public  can  perform  these 

1^  vital  functions  only  in  a  free  and  unfettered  atmosphere ; 

^^  (2)  such  persons  must  not  be  inhibited,  directly  or 

^-'  indirectly,  by  governmental  restraint  or  sanction  imposed 

I— O 
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1  by  goveramental  process;  rather  they  must  be  encour- 

2  aged  to  gather,  wrUe,  edit  or  disseminate  news  or  other 

3  information  vigorously  so  that  the  pubUc  can  be  fully 

4  informed; 

5  (3)  compelling  such  persons  to  disclose  a  source  of 

6  mformation  or  disclose  unpublished  information  is  con- 

7  trary  to  the  public  interest  and  inhibits  the  free  flow  of 

8  information  to  the  public; 

9  (4)    there  is  an  urgent  need  to  provide  effective 

10  measures  to  halt  and  prevent  this  iiiliibition; 

11  (5)   the  obstruction  of  the  free  flow  of  mformation 

12  through  any  mediimi  of  communication  to  the  public 

13  affects  interstate  commerce; 

14  (6)  this  Act  is  necessar}^  to  insure  the  free  flow  of 

15  information  and  to  implement  the  first  and  fourteenth 

16  '    amendments  and  article  I,  section  8  of  the  Constitution. 

17  Sec.  3.  No  person  shall  be  required  to  disclose  in  any 

18  Federal  or  State  proceeding — 

19  ( 1 )    the  source   of  any  published  or  unpubHshed 

20  information    obtained   m   the    gathering,    receiving    or 

21  processing  of  information  for  any  medium  of  communica- 

22  tion  to  the  pubhc,  or 

23  (2)   any  unpubHshed  information  obtained  or  pre- 

24  pared  in  gathering,  receiving  or  processing  of  information 

25  for  any  medium  of  communication  to  the  public. 
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1  Sec.  4.  For  the  purpose  of  this  Act,  the  term — 

2  (1)    "Federal  or  State  proceeding"  includes  any 

3  proceeding-  or  investigation  before  or  by  any  Federal  or 

4  State  judicial,  legislative,   executive,   or  administrative 

5  body; 

6  (2)   "Medium  of  communication"  includes,  but  is 

7  not  limited  to,  any  newspaper,  magazine,  other  periodi- 

8  cal,  book,  pamphlet,  news  service,  wire  service,  news  or 

9  feature  syndicate,  broadcast  station  or  network,  or  cable 

10  television  system; 

11  (3)'  "Information"  includes  any  written,   oral,   or 

12  pictorial  news  or  other  material; 

13  (4)   "Published  information"  means  any  informa- 

14  tion  disseminated  to  the  public  by  the  person  from  whom 

15  disclosure  is  sought; 

16  (5)    "Unpublished  information"  includes  informa- 
I'J'  tion  not  dissemmated  to  the  public  1)y  the  person  from 

18  whom  disclosm-e  is  sought,  whether  or  not  related  infor- 

19  mation  has  been  disseminated  and  includes,  but  is  not 

20  limited  to,   all  notes,   outtakes,   photographs,   tapes  or 

21  other  data  of  whatever  sort  not  itself  disseminated  to 

22  the  public  through  a  medium  of  communication,  whether 

23  or  not  published  information  based  upon  or  related  to 

24  such  material  has  been  disseminated; 
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1  (6)    "Processing"  includes  compiling,  storing  and 

2  editing  of  information; 

3  (7)   "Person"  means  any  individual,  and  any  part- 

4  nersliip,  corporation,  association,  or  other  legal  entity 

5  existing  under  or  authorized  by  the  law  of  the  United 

6  States,  any  State  or  possession  of  the  United  States,  the 

7  District  of  Columbia,  the  Commonwealth  of  Puerto  Rico, 

8  or  any  foreign  countiy. 
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H.  R.  3964 


IN  THE  HOUSE  OF  REPRESENTATIVES 

February  7, 1973 

Mr.  KiNDLEY  introduced  the  following  bill;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  assure  the  free  flow  of  information  to  the  piiblie. 

1  Be  it  enacted  hu  the  Senate  and  House  of  Eeprcsenta- 

2  tives  of  the  United  States  of  Amevlca  in  Congress  assembled, 

3  That  a  person  connected  with  or  enipktyed  l»y  the  news 

4  media  or  press,  or  wlio  is  independently  engaged  in  gather- 

5  ing  information  for  publication  or  broadcast,  shall  not  be 

6  recpiired  l)y  a  court,  a  grand  jury,  the  legislation,  or  any 

7  admhiistrative  body,  to  disclose  before  the  Congress  or  any 

8  Federal  court,  grand  jury,  agency,  department,  or  commis- 

9  sion  any  information  or  the  source  of  any  information  pro- 

10  cured  for  publication  or  broadcast. 

11  Sec.  2.  The  protection  set  forth  above  shall  not  apply 
I 
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1  to  the  source  of  any  allegedly  defamatory  infoniiation  in  any 

2  case  where  the  defendant  in  a  civil  action  for  defamation 

3  asserts  a  defense  based  on  the  source  of  such  information. 

4  Sec.  3.  In  any  case  where  a  person  seeks  information 

5  or  the  source  thereof  protected  by  this  Act,   snch  person 

6  may  apply  to  the  United  States  district  court  for  an  order 

7  divesting  such  protection. ,  Such  appUcation  shall  be  made  to 
■  8  the  district  court  in  the  district  wherein  the  hearings,  action, 

9  or  other  proceeding  in  which  the  information  is  sought  is 

10  pending.  The  application  shall  be  granted  only  if  the  court, 

11  after  hearing  the  parties,  determines  that  the  person  seeking 

12  the  information  has  shown  by  clear  and  convincing  evidence 

13  that   (1)    there  is  probable  cause  to  believe  that  the  person 

14  from  whom  the  information  is  sought  has  hiformation  which 

15  is  clearly  relevant  to  a  specific  probable  violation  of  law; 

16  (2)    has  demonstrated  that  the  information  sought  cannot 
I'?  be   obtained  by   alternative  means;   and    (3)    has   demon- 

18  strated  a  compelling  and  overriding  public  interest  in  the 

19  information. 
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93d  congress 
1st  Session 


H.  R.  3975 


IN  THE  HOUSE  OF  REPRESENTATIVES 

February  7,  1973 

Mr.  (tiaimo  iiitrocluced  tlic  following  bill;  which  was  referred  to  (he  Com- 
mittee on  the  Judiciary 


A  BILL 

To  safeguard  tlie  professional  news  media's  responsibility  to 
gather  information,  and  therefore  to  safeguard  the  public's 
right  to  receive  such  information,  while  preserving  the  in- 
tegrity of  judicial  processes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Uepresenta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "News  Media  Source 

4  Protection  Act". 

5  STATEMENT   OF   POLICY  AND   FINDINGS 

6  Sec.  2.    (a)  (1)    It  is  the  policy  of  the  United  States 

7  to  permit  the  flow  of  information  from  individuals  through 

8  the  media  to  the  public  with  reasonable  freedom  from  gov- 

9  ernmental  intrusion,  so  that  constitutional  protection  of  a 
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1  free  flow  of  news  is  divested  only  when  a  compelling  and 

2  oveniding  interest  in  the  source  of  such  information  can  be 

3  demonstrated. 

4  (2)   It  is  further  the  policy  of  the  United  States  that 

5  the  news  media  not  serve  as  an  investigative  arm  of  the 

6  Government. 

7  (3)    It  is  at  the  same  time  the  policy  of  the  United 

8  States  that  its  tradition  of  maintaining  the  right  to  ever}'- 

9  man's  testimony  in  courts  of  law  shall  not  be  casually  dis- 

10  turbed.   This   tradition,    which   safeguards   the   integrity   of 

11  our  judicial  processes,  shall  be  outweighed  b}^  interests  in  a 

12  free  flow  of  news  only  when  legitimate,   substantial,   and 

13  ongoing  professional  news  media  operations  are  at  stake. 

14  In  addition,  the  balancing  of  such  fundamental  interests  must 

15  be  evaluated  at  a  responsible  level  of  judicial  competence, 

16  guided   by   complete   standards   and   procedures   to    insure 

17  uniformity  of  enforcement  and  permit  substantial  predict- 

18  abiUty  for  those  who  seek  to  operate  within  the  law. 

19  (b)  (1)  The  Congress  finds  that  to  protect  such  consti- 

20  tutional  and  connnon  law  principles,  as  well  as  to  prevent  the 

21  use  of  news  media  for  investigative  purposes,  two  procedural 

22  safeguards  are  needed,  as  threshold  determinations,  prior  to 

23  any  consideration  of  compulsory  disclosure  of  news  media 

24  sources.  First,  it  must  be  demonstrated  that  there  is  probal)le 

25  cause  to  beUeve  a  crime  has  been  committed,  and  that  the 
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1  testimony  sought  is  directly  relevant  to  a  central  issue  in 

2  that  criminal  allegation,   therel)y  hmiting  so-called  fishing 

3  expeditions.  Second,  it  must  be  demonstrated  that  no  reason- 

4  able  alternative  for  obtaining  the  testimony  is  available,  as- 

5  suring  that  constitutional  protection  of  the  free  flow  of  news 

6  shall  not  be  divested  while  reasonable  alternatives  exist.  The 

7  nature  and  interests  of  Federal  grand  juries.  Federal  con- 

8  gresslonal  committees,  as  well  as  agencies,  departments,  or 

9  commissions  of  the  Federal  Government  do  not,  within  the 

10  safeguards  of  strict  judicial  processes,  make  a  threshold  legal 

11  determination  of  probable  cause  that  a  crime  has  been  com- 

12  mitted  or  that  testimonj^  is  of  direct  relevance  to  such  a 

13  crime.   In  addition,   such  bodies   can  normally  fulfill  their 

14  functions  by  alternative  means  less  destructive  of  first  amend- 

15  ment  protections  than  by  compulsory  testimony  as  to  news 

16  media  sources.  The  Congress  therefore  finds  that  absolute 

17  testimonial  protection  as  to  news  sources  shall  be  granted 

18  with  respect  to  all  Federal  bodies,  excepting  only  Federal 

19  district    courts,    Federal    circuit    courts,    and   the    Supreme 

20  Court. 

21  (2)    The  Congress  finds  that  in  keeping  with  stated 

22  policies  there  shall  be  qualified  testimonial  protection,  based 

23  on  the  two  procedural  safeguards,  as  well  as  three  substantive 

24  safeguards,  before  all  such  Federal  courts.  Such  qualifications 

25  shall  be  interpreted  according  to  specific  standards  as  to  the 
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1  relevance  and  weight  of  the  evidence  sought,  akernative 

2  available  evidence,  the  person  seekmg  to  invoke  protection, 

3  the  sources  or  material  to  be  protected,  and  the  specific 

4  crime  at  issue.  The  Congi'ess  finds  that  an}^  order  thus  com- 

5  pelling  testimon}^,  while  an  order  other  than  a  final  judg- 

6  ment,  is  nevertheless  an  interlocutor}^  decision  having  a  final 

7  a)id  irreparable  effect  on  the  rights  of  parties,  thus  necessi- 

8  tating  that  courts  of  appeals  have  jurisdiction  over  immediate 

9  appeals  from  such  orders.  The  Congress  further  finds  that 

10  due  to  the  nature  of  certain  defamation  proceedings,  testi- 

11  monial  protection  shall  Itc  general!}'  divested  in  such  cases, 

12  and  that  to  preserve  the  flow  of  information  as  to  abuses 

13  of  i)ower  b}-  public  officials  testimonial  protection  shall  not  be 
11  divested  in  such  cases. 

15  LEGITIMATE  ]\i  EMBER  OF  THE  PEOFESSIONAL  NEWS  MEDIA 

16  Sec.  3.   (a)  As  used  in  sections  5  and  6  of  this  Act,  a 

17  legitimate  member  of  the  professional  news  media  shall  in- 

18  elude  any  bona  fide  newsman,  such  as  an  individual  regu- 

19  larly  engaged  in  earning  his  or  her  principal  income,   or 

20  regularly  engaged  as  a  principal  vocation,  in  gathering,  col- 

21  lecting,  photographing,  filming,  writing,  editing,  interprct- 

22  ing,  announcing,  or  broadcasting  local,  national,  or  world- 

23  wide  events  or  other  matters  of  public  concern,  or  pubhc 

24  interest,  or  affecting  the  public  welfare,  for  publication  or 

25  transmission  through  a  news  medium. 
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1  (b)    Such   news   iiR'dimii  shall  iiichide  imy  individual, 

2  paitjiership,  C()i})<)rali()n,  or  other  association  engaged  in  the 

3  husiness  of — 

4  (1)    puhlishing  any  newspaper  that  is  printed  and 

5  distributed  ordinaiil}^  not  less  frequently  than  once  a 

6  week,  and  has  done  so  for  at  least  one  year,  or  has  a  paid 

7  general  circulation  and  has  been  entered  at  a  United 

8  States  post  office  as  second-class  matter,  and  that  con- 

9  tains  news,   or  articles  of  opinion    (as  editorials) ,   or 

10  features,  or  advertising,  or  other  matter  regarded  as  of 

11  cun'ent  interest;  or 

12  (2)    publishing  any  periodical  containing  news,  or 

13  advertising,  or  other  matter  regarded  as  of  current  in- 

14  teresfc    which    is   published   and    distributed   at   regular 

15  intervals,  and  has  done  so  for  at  least  one  year,  or  has 
1(>  a  paid  general  circulation  and  has  been  enlered  at  a 

17  United  States  post  oflice  as  second-class  matter;  or 

18  '  (3)     collecting   and    supjdying   news,    as   a    news 

19  agency,  for  subscribing  newspapers,  and/or  periodicals, 

20  and/or  news  broadcasting  facilities;  or 

21  (4)   sending  out  S3mdicated  news  ('opy  by  wire,  as 

22  a    wire    service,    to    subscribing    newspapers,    and/or 

23  periodicals,  and/or  news  broadcasting  facilities ;  or 

24  (5)   gathering  and  distributing  news  as  a  press  as- 

25  sociation  to  its  members  as  an  association  of  newspapers, 


675 

6 

1  and/or  periodifals,  and/or  news  broadcasting  facilities; 

2  or 

3  (6)   broadcasting'  as  a  coniniercially  licensed  radio 

4  station;  or 

5  (7)    broadcasting  as  a  commercially  licensed  tele- 
G  vision  station;  or 

7  (8)  broadcasting  as  a  conuuunity  antenna  television 

8  service ;  or 

9  (9)    regularly  making  newsreels  or  other  motion 

10  picture  news  for  paid  general  public  showing. 

11  (c)  Any  protections  granted  pm'suant  to  sections  5  and 

12  (]  of  this  Act  shall  extend  only  to  activities  conducted  by  a 

13  legithnate  member  of  the  professional  news  media  while 

14  specificalh^  acting  as  a  bona  fide  newsman,  such  as  while 

15  acting  as  a  reporter,  })hotogi-apher,  journalist,  writer,  con'e- 

16  spondent,  connnentator,  editor,  or  owner. 

17  NEWS  MEDIA  SOUKCES 

18  Sec.  4.    (a)    Any  })rotections  granted  under  sections  5 

19  and  6  of  this  Act  shall  extend  only  to  sources  of  written, 

20  oral,  or  pictorial  information  or  comnnmication,  as  well  as 

21  such  of  its  content  that  affects  sources,  whether  published  or 

22  not  published,  concerning  local,  national,  or  worldwide  events, 

23  or  other  matters  of  public  concern,  or  public  interest,  or  affect- 

24  ing  the  public  interest,  obtained  by  a  person  acting  in  the 

25  status  of  a  legitimate  member  of  the  professional  news  media. 
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1  (b)   Source  of  wiitten,  oral,  or  pictorial  informatiou  or 

2  cornniunication  shall  include  the  identity  of  the  author,  means, 

3  agency,  or  person  from  or  through  whom  information  or 

4  communication  was  procured,  obtained,  supplied,  furnished, 

5  or  delivered.  Any  protection  of  such  sources  shall  also  include 

6  written,  oral,  or  pictorial  information  or  communication  that 

7  could  directly  or  indirectly  be  used  to  identify  its  sources, 

8  or  any  information  or  communication  withheld  from  publica- 

9  tion  pursuant  to  an  agreement  or  understanding  with  the 

10  source  or  in  reasonable  belief  that  publication  w^ould  adversely 

11  affect  the  source.  Such  information  of  communication  shall 

12  specifially  include  written  notes,  tapes,  outtakes,  and  news 

13  film.  Information  or  communication  used  for  blackmail,  or 

14  for  illegal  purposes  not  related  to  publication  of  such  infor- 

15  mation  or  communication,  is  specifically  not  protected  under 

16  the  provisions  of  this  Act. 

17  ABSOLUTE  TESTIMONIAL  PROTECTION 

13  Sec.  5.  Notwithstanding  the  provisions  of  any  law  to 

19  the    contrar}^,    no    legitimate    member   of   the    professional 

20  news  media,  as  set  forth  in  section  3  of  this  Act,  shall  be 

21  held  in  contempt,  or  adversely  prejudiced,  before  any  grand 
92  jury,    agency,    department,    or   commission   of   the   United 

23  States  or  by  either  House  of  or  any  committee  of  Congress 

24  for  refusing  to  disclose  information  or  communication  as  to 

25  news  media  sources,  as  set  forth  in  section  4  of  this  Act. 
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1  QUALIFIED  TESTIMONIAL  1M;()TECTI(JN 

2  Sec.  G.    (a)    NolwillistniuVnig-  llie  piovisiuiis  oi  any  law 

3  (o   the   contrary,   where  a  person   seeks   diselosure  of  any 

4  news  media  hifornmtion  or  connnnnieation  from  a  person 

5  who  may  he  or  have  heen  a  k'gitimate  meml)er  of  the  pro- 

6  fessional   news  media  and  who  refuses  to  make  sueli  dis- 

7  (k)sure  in  a  proceeding  hefore  any  Federal  court    of  tlie 

8  United  States,  such  person  seeking  disclosure  may  apply  to 

9  a  United  States  district  court  for  an  order  providing  such 

10  disclosure.   Such  application  shall  he  made  to  the  district 

11  court  in  the  (hstrict  wherem  there  is  then  pending  the  pro- 

12  ceeding  in  which  the  information  or  connmuiication  is  souglit. 
33  The  application  shall  he  granted  only  if  the  court,  after 
31  hearing  the  parties,  determines  that  the  person  seeking  the 
15  inf(Uination  or  connnunication,  1>y  clear  and  convincing  evi- 
1<)  dcn<(\  has  salisfied  the  reipiircmonls  set  forth  in  section  7  of 
n  this  Act. 

18  (h)    In  any  application  for  the  coinpulsoiy  disclosure 

19  of  news  media   information  or  comnumication,   the  person 

20  or  party,  body  or  officer,  seeking  disclosure  must  state  in 

21  writing — 

22  (1)  the  name  of  any  specific  individual  from  whom 

23  such  disclosure  is  sought,  if  such  hidividual  may  have 

24  been  acting  as  a  legitimate  member  of  the  professional 
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1  HOWS  media  ;it  tlic  time  the  source  disclosed  its  infonna- 

2  tioii  or  commimicatioii ; 

3  (2)  tlie  name  of  any  news  medium  with  which  such 

4  [)erson  may  liave  been  connected  at  the  time  the  source 

5  disclosed  its  information  or  connnunication ; 

6  (3)  the  specific  nature  of  the  source,  or  content  of 

7  information    or   communication,    that   is   sought   to   be 

8  disclosed ; 

9  (4)    the  direct  relevance  and  essential  nature  of 

10  such  evidence  as  to  a  central  issue  of  the  action  which 

11  is  the  subject  of  t  he  court  proceeding ;  and 

12  (5)  any  information  demonstrating  that  evidence  to 

13  be  niiined  )ty  comjiulsory  disclosure  is  not  reasonably 

14  MViiilablc  by  altcnialive  means,  and  that  reasonable  dili- 

15  gence  has  been  exercised  in  seeking  such  evidence  other- 

16  wise. 

1"^  ((*)  Any  order  etilcrcd  pursu;iiit  to  an  application  made 

18  according  to  the  }»n>visions  of  this  Act.  shall  be  appealable 

19  as  a  matter  of  right  under  rule  4  of  the  Federal  Rules  of  Ap- 
^0  pellate  Procediu'c    (1968),  and  is  subject  to  being  stayed. 

21  In  case  of  an  appeal,  the  jn'otections  available  according  to 

22  the  provisions  of  this  Act,  w^ere  such  apphcation  denied,  will 

23  remain  in  full  force  and  effect  during  the  pendency  of  such 

24  appeal.   Section   1292  of  title  28,  United  States  Code,  is 
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1  therefore  amended  by  inserting,  after  subsection    (4) ,  the 

2  following : 

3  "  ( 5 )    Interlocutory  orders  in  civil  or  criminal  actions 

4  granting,  modifying,  or  refusing  an  application  for  compul- 

5  sory  disclosure  or  news  media  sources,  or  information  or  com- 

6  munication  affecting  news  media  sources." 

7  STANDAEDS  FOR  QUALIFIED  TESTIMONIAL  PEOTECTION 

8  Sec.  7.    (a)   An  application  for  disclosure,  as  provided 

9  for  under  section  6  of  this  Act,  shall  be  granted,  so  long  as  it 

10  is  in  accordance  with  any  other  appHcable  general  or  specific 

11  law  or  rule,  M'hen  the  appHcant  has  established  that  the  per- 

12  son  seeking  protection  of  a  source  is  not  a  legitimate  member 

13  of  the  professional  news  media,  as  set  for  in  section  3  of 

14  this  Act. 

15  (b)    Such  application  for  disclosure  shall  be  granted, 

16  so  long  as  it  is  in  accordance  with  any  other  applicable 

17  general   or   specific  law  or  rule,   when  the  applicant  has 

18  established  that  the  information  or  communication  sought  is 

19  not  a  news  media  information  source,  or  information  or  com- 

20  munication  afifecting  a  news  media  source,  as  set  forth  in  sec- 

21  tion  4  of  this  Act.  Determination  of  whether  the  contents  of 

22  information  or  communication  could  directly  or  indirectly  be 

23  used  to  identify  its  source,  or  whether  information  or  com- 

24  munication  was  withheld  from  publication  pursuant  to  an 

25  ao;reement  or  understanding  with  the  source  or  in  reasonable 
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1  belief   that   publication  would  adversely  affect  the   source 

2  shall  be  made  in  camera,  out  of  the  presence  of  the  appli- 

3  cant,  on  the  basis  of  the  court  being  informed  of  some  of 

4  the  underlying  circumstances  supporting  the  person  seeking 

5  protection  from  disclosure,  with  a  presumption  in  favor  of 

6  the  person  seeking  protection  from  disclosure. 

7  (c)    Such  application  for  disclosure  shall  be  granted, 

8  should  the  applicant  be  unable  to  meet  the  requirements  of 

9  subsections   (a)   or  (b)   of  this  section,  only  when — 

10  (1)    the  applicant  has  established  by  means  of  lu- 
ll dependent  evidence  that  the  source  to  be  disclosed  is  of 

12  substantial  and  direct  relevance  to  a  central  issue  of  the 

13  action,  and  is  essential  to  a  fair  determination  of  the 

14  action,  which  is  the  subject  of  the  court  proceeding; 

15  (2)    the  applicant  is  able  to  demonstrate  that  the 

16  source  is  not  reasonably  available  by  alternative  means, 

17  or  would  not  have  been  available  if  reasonable  diligence 

18  had  been  exercised  in  seeking  the  source  otherwise;  and 

19  (o)    the  action  which  is  the  subject  of  the  com't 

20  proceeding  is  nmrder,  forcible  rape,  aggravated  assault, 

21  kidnapping,    airhne   hijacking,    or   when    a   breach    of 

22  .      national  security  has  been  established,  involving  clas- 

23  silied  national  security  documents  or  details  ordered  to 

24  be  kept  secret,  such  classification  or  order  having  been 

25  made  pursuant  to  a  Federal  statute  protecting  national 
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1  socmity  luatlcrs.  In  no  case,  iMuvover,  shall  llie  applica- 

2  (ion  be  graiilctl  where  the  crime  at  issue  is  coiTuption 

3  or  malfeasance  in  oflice,  except  according  to  the  provi- 
■1  sions  of  subsection  (tl)  of  this  section. 

5  (d)   Notwithstanding  the  provisions  of  subsections    (c) 

6  (1),   (c)  (2),  and  (c)  (3)  of  this  section,  an  apphcation  for 

7  disclosure  shall  be  granted  in  any  case  where  the  defendant, 

8  in  a  civil  action  for  defamation,  asserts  a  defense  based  on 

9  the  source  of  his  or  her  information  or  communication. 

10  (e)   A  complete  and  pubhc  disclosure,  with  knowledge 

11  of  the  available  protections,   of  the  specific  identity   of  a 

12  source   or   content   of   information    (U*   comnnmication    pro- 

13  tected  by  the  provisions  in  sections  5  and  6  of  Ibis  Act  shall 

14  constitule  a  waiver  of  rights  available  as  to  such  identity  or 

15  such  contents  according  to  the  provisions  of  this  Act.  A  per- 

16  son  likewise  waives  the  protections  of  sections  5  and  C  of 
1*7  this  Act,   if,   without  coercion  and  ^^'ith  knowledge  of  the 

18  available  protections,  such  person  consents  to  complete  and 

19  public  disclosure  of  the  specific  identity  of  a  source  or  con- 

20  lent  of  information  or  communication  by  another  person.  The 

21  failure  of  a  witness  to  claim  the  protections  of  this  Act  with 

22  respect  to  one  (juestion  shall  not  operate  as  a  waiver  with 

23  respect  to  any  other  question  in  a  proceeding  before  a  Fed' 

24  eral  court. 
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93d  CONGEESS 
IsT  Session 


H.  R.  4020 


IN  THE  HOUSE  OF  EEPRESENTATIVES 

February  7, 1973 

Mr.  Matiiis  of  (icorgia  introduced  the  following  bill ;  wliicli  was  referred 
to  the  Committee  on  the  Judiciary 


A  BILL 

To  assure  the  free  ilow  of  information  to  the  publie. 

1  Be.  it  enacted  h'l  the  Senate  and  House  of  Eeprescnta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  a  person  eonneeted  with  or  employed  by  the  news  media 

4  01'  press,  or  wlio  is  independently  engaged  in  gathering  in- 

5  formation  for  publication  or  broadcast,  shall  not  be  required 
(J  to  disclose  Ix'fore  the  Congress  or  any  Federal  court,  grand 

7  jury  or  adminisiratiye  entity- any  information  or  written,  oral, 

8  or  ])ictoi'ial  material  or  the  source  of  that  information  or 

9  material  procured  for  pul>lication  or  broadcast. 

10  Si'X'.  2.  The  first  section  of  this  Act  shall  not  apply  with 

11  respect '-to  the  S(turw<^qf  any  allegedl}'  defamatory  informa- 
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-I  tion  in  any  case  where  the  defendant  in  a  civil  action  for 

2  defamation  asserts  a  defense  based  on  the  source  of  such 

3  information. 

4  Sec.  3.  Any  person  seeking  information  or  the  source 
K  thereof  protected  under  this  Act  may  apply  to  the  United 
f-  States  District  Court  for  an  order  divesting  such  protection. 
rj  Such  application  shall  be  made  to  the  district  court  in  the 
g  district  wherein  the  hearing,  action,  or  other  proceeding  in 
Q  which  the  information  is  sought  is  pending.  The  application 

-jQ  shall  be  granted  only  if  the  court  after  hearing  the  parties 

-11  determines   that    the   person   seeking   the    information    has 

-|9  shown  b}^  clear  and  convincing  evidence  that    (1)    there  is 

-[o  probal)le  cause  to  believe  that  the  person  from  whom  the 

14  information  is  sought  has  information  which  is  clearly  rele- 

15  vant  to  a  specific  probable  violation  of  law;   (2)  has  demon- 

16  strated  that  the  information  sought  cannot  be  obtained  by 

17  alternative  means;  and    (3)   has  demonstrated  a  compelling 

18  and  overriding  national  interest  in  the  information. 
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93d  congress 
Ibt  Session 


H.  R.  4035 


IN  THE  HOUSE  OE  REPRESENTATIVES 

February  7,  1973 

Mr.  Mitchell  of  New  York  introduced  the  following  bill ;  which  was  referred 
to  the  Committee  on  the  Judiciary 


A  BILL 

To  assure  the  free  flow  of  information  to  the  public. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  a  person  connected  with  or  employed  by  the  news 

4  media  or  press,  or  who  is  independently  engaged  in  gathering 

5  information  for  publication  or  broadcast,  shall  not  be  required 

6  to  disclose  before  the  Congress  or  any  Federal   or  State 

7  court,  grand  jury,  or  administrative  entity  any  inforaiation 

8  or  written,  oral,  or  pictorial  material  or  the  source  of  that 

9  infonnation  or  material  procured  for  publication  or  broad- 

10  cast. 

11  Sec.  2.  The  first  section  of  this  Act  shall  not  apply  with 
I 
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1  respect  to  the  source  of  any  alk\2:edly  defamatory  infonna- 

2  tion  in  any  case  where  the  defendant  in  a  civil  action  for 

3  defamation  asserts  a  defense  based  on  the  source  of  such 

4  information. 

5  Sec.  3.  Any  person  seeking  information  or  the  source 

6  thereof  protected  under  tliis  Act  may  apply  to  the  United 

7  States  District  Court  for  an  order  divesting  such  protection. 

8  Such  apphcation  shall  be  made  to  the  district  court  in  the 

9  district  wherein  the  heaiing,  aclion  or  other  proceeding  in 

10  which  the  information  is  sought  is  pending.  The  apphcation 

11  shall  be  granted  only  if  the  court  after  hearing  the  parties 

12  determines  that  the  person  seeking  the  information  has  shown 

13  by  clear  and  convincing  evidence  that  ( 1 )   there  is  prol)able 

14  cause  to  believe  that  the  person  from  whom  the  information 

15  is  sought  lias   information   which   is   clearly  relevant   to   a 

16  specific  probable  violation  of  law;  (2)  has  demonstrated  that 

17  the  information  sought  cannot  be  obtained  by  alternative 

18  means;  and    (3)   has  demonstrated  a  compelling  and  over- 

19  riding  national  interest  in  the  infomiation, 
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93d  congress     1  W        f^  A  ^    r^  m^ 

U.S..OK  11^  R^  4135 


IN  THE  HOUSE  OF  EEPRESENTATIVES 

February  7,  1973 

Mr.  Whalen  (for  himself,  Mr.  Aspin,  Ms.  Jordan,  Mr.  Ketchum,  Mr.  Rinaldo, 
and  Mr.  Young  of  Georgia)  introduced  the  following  bill;  which  was 
referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  assure  the  free  flow  of  infomiation  to  the  public. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  a  person  connected  with  or  employed  by  the  news 

4  media  or  press,  or  who  is  independently  engaged  in  gather- 

5  ing  information  for  publicatioji  or  broadcast,  shah  not  be 

6  required  to  disclose  before  the  Congress  or  any  Federal  court, 

7  grand  jury,  or  admuiistrative  entity  any  uiformation,  wiitten 

8  or  oral,  or  pictorial  material  or  the  source  of  that  informa- 

9  tion  or  material  procured  for  publication  or  broadcast. 

10  Sec.  2.  The  first  section  of  this  Act  shall  not  apply  with 

11  respect  to  the  source  of  any  allegedly  defamatory  informa- 
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1  tioii  in  any  case  where  the  defendant  in  a  civil  action  for 

2  defamation  asserts  a  defense  based  on  the  source  of  such 

3  information. 

4  Sec.  3.  Any  person  seeking  information  or  the  source 

5  thereof  protected  under  this  Act  may  apply  to  the  United 
Q  States  district  court  for  an  order  divesting  such  protection, 

7  Such  application  shall  he  made  to  the  district  court  in  the 

8  district  wherein  the  hearing,  action,  or  other  proceeding  in 

9  which  the  information  is  sought  is  pending.  The  application 

10  sliall  be  granted  only  if  the  court  after  hearing  the  parties 

11  determines  that  the  person  seeking  the  information  has  shown 

12  by  clear  and  convincing  evidence  that  ( 1 )   there  is  probable 

13  cause  to  believe  that  the  person  from  whom  the  information 

14  is  sought  has  information  which  is  clearly  relevant  to  a 

15  specific  probable  violation  of  law;  (2)  the  information  sought 

16  cannot  be  obtained  by  alternative  means ;  and  ( 3 )  there  is  a 
1'7  compelling  and  overriding  national  interest  in  the  information. 
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93d  congress 
1st  Session 


H.  R.  4275 


EST  THE  HOUSE  OE  REPRESENTATIVES 

February  8,1973 

Mr.  Pattex  introduced  the  following  bill;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  insure  the  free  flow  of  information  to  the  public. 

1  Be  it  enacted  by  the  Senate  and  House  of  Represcnta- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Free  Flow  of  Informa- 

4  tion  Act". 

5  Sec.  2.  The  Congress  finds  and  declares  that — 

G  (1)    the  purpose  of  this  Act  is  to  insure  the  free 

7  flow  of  news  and  other  infonnation  to  the  public;  those 

8  who  gather,  write,  or  edit  infonnation  for  the  public  or 

9  disseminate  information  to  the  public  can  perform  these 

10  vital  functions  only  in  a  free  and  unfettered  atmosphere; 

11  (2)   such  persons  must  not  be  inhibited,  directly  or 
I— O 
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1  indirectly,    l>y   oovernmeutal   restraint   or  sanction  im- 

2  posed  b}'  govennnental  process;  rather  they  must  be 

3  encourao-ed  to  gather,  write,  edit,  or  disseminate  news 

4  or  otlier  information  vigorously  so  that  the  public  can 

5  I)e  fully  informed; 

6  {'.])   compelling  such  persons  to  disclose  a  source  of 

7  infonnation  or  disclose  unpublished  infoniiation  is  con- 

8  trary  to  the  public  interest  and  inhibits  the  free  flow  of 

9  information  to  the  public; 

10  (4)    there  is  an  urgent  need  to  provide  effective 

11  measures  to  halt  and  prevent  this  inhibition; 

12  (5)   the  obstruction  of  the  free  flow  of  information 

13  through  any  medium  of  communication  to  the  public 
1-4  affects  interstate  conmierce; 

15  (6)  this  Act  is  necessary  to  insure  the  free  flow  of 

16  information  and  to  implement  the  first  and  fourteenth 

17  amendments  and  article  I,  section  8  of  the  Constitution. 

18  Sec.  3.  Xo  person  shall  be  required  to  disclose  in  any 

19  Federal  or  State  proceeding — 

20  ( 1 )  the  source  of  any  published  or  unpublished  Iii- 

21  formation  obtained  in  the  gathering,  receiving,  or  proc- 

22  essing  of  information  for  any  medium  of  communication 

23  to  the  public,  or 

24  (2)     any    unpublished    information    obtained    or 

25  prepared  in  gathering,  receiving,  or  processing  of  infor- 
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1  mation  for  any  medium  of  communication  to  the  public. 

2  Sec.  4.  For  the  purpose  of  this  Act,  the  term — 

3  (1)    "Federal  or  State  proceeding"   includes  any 

4  proceeding  or  investigation  ])efore  or  hy  any  Federal  or 

5  State  judicial,   legislative,   executive,    or  administrative 

6  body ; 

7  (2)    "medium  of  communication"  includes,  but  is 

8  not  limited  to,  an}-  newspaper,  magazine,  other  periodi- 

9  cal,  book,  pamphlet,  news  service,  wire  service,  news  or 

10  feature  sj'ndicate  l)roadcast  station  or  network,  or  cal)le 

11  television  system ;  r 

12  (3)    "information"   includes   any   written,    oral   or 

13  pictorial  news,  or  other  material; 

14  (4)    "published  information"  means  an}'  information 

15  disseminated  to  the  pul)lic  b}-  the  person  from  whom 

16  disclosure  is  sought ; 

17  (5)    "unpublished  information"  includes  information 

18  not  disseminated  to  the  pul)lic  by  the  person  from  whom 

19  disclo'sure   is   sought,    whether  or  not   related  informa- 

20  tion    has    been    disseminated   and    includes,   but    is   not 

21  limited  to,   all  notes,  outtakes,  photographs,   tapes,   or 

22  other  data  of  whatever  sort  not  itself  disseminated  to 

23  the  public  through  a  medium  of  connnunication,  whelher 

24  or    not    pu))lished   information    based    upon    or   related 

25  to  such  material  has  been  disseminated ; 
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1  (6)    ''processing''  includes  compiling,  storing,  and 

2  editing  of  information ;  and 

3  (7)   "person"  means  any  individual,  and  any  part- 

4  nership,  corporation,  association,  or  other  legal  entity 

5  existing  under  or  authorized  by  the  law  of  the  United 

6  States,  any  State  or  possession  of  the  United  States, 

7  the  District  of  Columbia,  the  Commonwealth  of  PueVto 

8  Rico,  or  an}-  foreign  country. 
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Ibt  Session 


H.  R.  4383 


IN  THE  HOUSE  OF  REPRESENTATIVES 

Febkuaky  20, 1U73 

Mr.  HuuNUT  introduced  the  following  bill;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  protect  confidential  sources  of  the  news  media. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  a  person  connected  with  or  employed  by  the  news 

4  media  or  press,  or  who  is  independently  engaged  in  gather- 

5  ing  information  for  publication  or  broadcast,  shall  not  be 

6  required  to  disclose  before  the  Congress   or  any  Federal 

7  court,  grand  jury,  or  administrative  entity  any  information 

8  or  material  or  the  source  of  any  information  or  material 

9  procured  for  publication  or  broadcast. 

I 
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93d  congress 

IST  Session 


H.  R.  4423 


IN  THE  HOUSE  OF  REPRESENTATIVES 

February  20, 1973 

Mr.  Whalen  (for  himself  and  Mr.  Murphy  of  New  York)  introduced  the  fol- 
lowing bill ;  which  was  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  assui'e  the  free  flow  of  information  to  tlie  public. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  a  person  connected  with  or  emplo3^ed  by  the  news 

4  media  or  press,  or  who  is  independently  engaged  in  gather- 

5  ing  information  for  publication  or  broadcast,  shall  not  be 

6  required  to  disclose  before  the  Congress  or  any  Federal  court, 

7  grand  jury,  or  administrative  entity  any  information,  written 

8  or  oral,  or  pictorial  material  or  the  source  of  that  informa- 

9  tion  or  material  procured  for  publication  or  broadcast. 

10  Sec.  2.  The  first  section  of  this  Act  shall  not  apply  with 

11  respect  to  the  source  of  any  allegedly  defamatory  informa- 

I 
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1  tion  in  any  case  where  the  defendant  in  a  civil  action  for 

2  defamation  asserts  a  defense  hased  on  the  source  of  such 

3  information. 

4  Sec.  3.  Any  person  seeking  infonnation  or  the  source 

5  thereof  protected  under  this  Act  may  apply  to  the  United 

6  States  district  court  for  an  order  divesting  such  protection. 

7  Such  application  shall  l)c  made  to  the  district  court  in  the 

8  district  wherein  the  hearing,  action,  or  other  proceeding  in 

9  which  the  information  is  sought  is  pending.  The  application 

10  shall  he  granted  only  if  the  court  after  hearing  the  parties 

11  determines  that  the  person  seeking  the  information  has  shown 

12  hy  clear  and  convincing  evidence  that   (1)   there  is  prohable 

13  cause  to  believe  that  the  person  from  whom  the  infonnation 

14  is   sought  has   infonnation   which  is   clearly  relevant  to  a 

15  specific  probable  violation  of  law;  (2)  the  information  sought 

16  cannot  be  obtained  by  alternative  means;  and  (3)  there  is  a 

17  compelling  and  overriding  national  interest  in  the  information. 


695 


93d  congress 

1st  Session 


H.  R.  4456 


IN  THE  HOUSE  OF  REPRESENTATIVES 

February  21, 1973 

Mr.  Bingham  introduced  the  following  bill ;  which  was  referred  to  the  Com- 
mittee on  the  Judicially 


A  BILL 

To  insure  the  free  flow  of  information  to  the  public. 
1  Be  it  enacted  by  the  Senate  and  House  of  Represcnta- 

3    lives  of  the  United  States  of  America  iri  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Free  Flow  of  Informa- 

4  tion  Act*'. 

5  Sec.  2.  The  Congress  finds  and  declares  that — 

6  (1)    the  puq)0se  of  this  Act  is  to  insure  the  free 

7  flow  of  news  and  other  information  to  the  public;  those 

8  who  gather,  write,  or  edit  information  for  tlie  public  or 

9  disseminate  information  to  the  public  can  perform  these 
lt>  vital  functions  only  in  a  free  and  unfettered  atmosphere ; 
11  (2)  such  persons  must  not  be  inhibited,  directly  or 

I— O 
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1  indirectly,   by  governmental  restraint   or  sanction  im- 

2  posed  by  governmental  process;  rather  they  must  be 

3  encouraged  to  gather,  write,  edit,  or  disseminate  news 

4  or  other  informi^tion  vigoroiusly;,  so  that  the  public  can 

5  be  fully  informed ; 

6  (3)   compelling  such  persons  to  disclose  a  source  of 

7  information  or  disclose  unpublished  information  is  con- 

8  traiy  to  the  public  interest  and  inhibits  the  free  flow  of 

9  information  to  the  public; 

10  (4)    there  is  an  urgent  need  to  provide  effective 

11  measures  to  halt  and  prevent  this  inhibition; 

12  (5)   the  obstruction  of  .the  free  flow  of  infonnation 

13  through  any  medium  of  communication  to  the  public 

14  affects  interstate  commerce ;  • 

15  (6)  this  Act  is  necessary  to  insure  the  free  flow  of 

16  information  and  to  implement  the  first  and  fourteenth 

17  amendments  and  article  I,  section  8  of  the- Ooiistitutiori. 

18  Sec.  3.  No  person  shall  be  required  to  disclose  in  any 

19  Federal  or  State  proceeding — 

20  ( 1 )  the  source  of  any  published  or  unpublished  in- 

21  formation  obtained  in  the  gathering,  receiving,  or  proc- 

22  essing  of  inform^ition  for  any  medium  of  coimnunicatioii 

23  to  the  public,  or 

24  .  (2)     any    unpublished    infonnation    obtamed    or 

25  prepared  m  gathering,  receiving,  or  processing  of  infor- 
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.  1  .  mation  for  any  medium  of  communication  to  the  public. 

2  Sec.  4.  For  the  purpose  of  this  Act,  the  term — 

3  r      (1)   /'Federal  or  State  proceeding"  includes  any 

4  ,  proceeding  or  investigation  before  or  by  any  Federal  or 

5  State  judicial,   legislative,   executive,   or  administrative 

6  . body; 

7  (2)    "medium  of  communication"  includes,  but  is 

8  not  limited  to,  any  newspaper,  magazine,  other  periodi- 

9  cal,  book,  pamphlet,  news  service,  wire  service,  news  or 

10  feature  syndicate  broadcast  station  or  network,  or  cal)le 

11  television  system ; 

12  (3)    "information"  includes  any  wTittcn,   oral   or 

13  pictorial  news,  or  other  material ; 

14  (4)    "published  information"  means  any  information 

15  disseminated  to  the  pubhc  by  the  person  from  whom 

16  disclosure  is  sought ; 

17  (5)    "unpublished  information"  includes  information 

18  not  disseminated  to  the  public  by  the  person  from  whom 

19  disclosure  is  sought,   whether  or  not  related  informa- 

20  tion   has  been  disseminated  and  Includes,   but  is   not 

21  limited  to,  all  notes,  outtakes,  photographs,  tapes,  or 

22  other  data  of  whatever  sort  not  itself  disseminated  to 

23  the  public  through  a  medium  of  communication,  whether 

24  or   not   published  information   based   upon   or   related 

25  to  such  material  has  been  disseminated ; 
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1  (6)    "processing"  includes  compiling,  storing,  and 

2  editing  of  information ;  and 

3  (7)   "person"  means  any  individual,  and  any  part- 

4  nership,  corporation,  association,  or  other  legal  entity 

5  existing  under  or  authorized  by  the  law  of  the  United 

6  States,  any  State  or  possession  of  the  United  States, 

7  the  District  of  Columbia,  the  Commonwealth  of  Puerto 

8  Rico,  or  any  foreign  country. 
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!)r,D  CONGRESS 
1st  Session 


H.  R.  4749 


IN  THE  HOUSE  OF  EEPRESENTATIVES 

February  27, 1973 

Mr.  Crane  introduced  tlie  following  bill ;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  provide  certain  privileges  against  disclosure  of  confidential 
infoniiation  and  the  sources  of  information  obtained  by 
newsmen. 

1  Be  it  enacted  hjj  the  Senate  and  House  of  Representa- 

2  t'wes  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "JSTewsmeii's  Privilege 

4  Act'-'. 

5  NONDISCLOSURE   OF   CONFIDENTIAL   INFORMATION 

6  Sec,  2.  Except  as  provided  in  section  4,  no  person  shall 

7  ])e  required  ])y  any  court,  grand  jury,  agency,  department, 

8  or  commission  of  the  United  States  or  by  either  House  of  or 

9  any  committee  of  Congress  to  disclose  any  cctnfidential  infor- 
10  mation  received  or  obtained  by  him  in  his  capacity  as  a  re- 
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1  porter,  editor,  commentator,  journalist,  writer,  correspond- 

2  ent,   announcer,   or  other  person   directly   engaged  in   the 

3  gathering  or  presentation  of  news  for  any  newspaper,  period- 

4  ical,  press  association,  newspaper  syndicate,  wire  service,  or 

5  radio  or  television  station. 

6  NONDISCLOSUEE  OF  SOUECE 

7  Sec.  3.  Except  as  provided  in  section  4,  no  person  shall 

8  be  required  by  any  court,  grand  jury,  agency,  department,  or 

9  commission  of  the  United  States  or  by  either  House  of  or  any 

10  committee  of  Congress  to  disclose  the  source  of  any  informa- 

11  tion  received  or  obtained  by  him  in  his  capacity  as  a  reporter, 

12  editor,   commentator,  journalist,   writer,   correspondent,   an- 

13  nouncer,  or  other  person  directly  engaged  in  the  gathering 

14  or  presentation  of  news  for  any  newspaper,  periodical,  press 

15  association,  newspaper  syndicate,  wire  service,  or  radio  or 

16  television  station. 

17  QUALIFICATIONS 

18  Sec.  4.    (a)   The  privilege  conferred  by  section  2  shall 

19  not  apply  to  any  information  which  has  at  any  time  been 

20  published,  broadcast,  or  otherwise  made  public  by  the  person 

21  claiming  the  privilege. 

22  (b)   The   privilege   conferred   by   section    8    shall   not 

23  apply— 

24  (1)    to  the  source  of  any  allegedly  defamatory  in- 

25  formation  in  any  case  where  the  defendant,  in  a  civil 
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1  action  for  defrtniation,  asserts  a  defense  based  on  the 

2  source  of  such  information;  or 

3  (2)    to  the  source  of  any  information  concerning 

4  the  details  of  any  grand  jury  or  other  proceeding  which 

5  was  required  to  be  secret  under  the  laws  of  the  United 
Q  States. 

7  (c)   In  any  case  where  a  person  claims  a  privilege  con- 

g  f erred  by  section  2  or  3,  the  i)erson  seeking  the  information 

9  may  apply  to  the  United  States  district  court  for  an  order 

■^Q  divesting  the  privilege.  Such  apphcation  shall  be  made  to 

II  the  district  court  in  the  district  wherein  the  hearings,  action, 

22  or  other  proceeding  in  which  the  information  is  sought  is 

I2i  pending.  The  order  shall  be  granted  if  the  court,  after  hear- 

14  ing  the  parties,  determines  that  there  is  substantial  evidence 

15  that  disclosure  of  the  information  is  required  to  prevent  a 

16  threat  to  human  hfe,  espionage,  or  foreign  aggression. 
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93d  congress 

1st  Session 


H.  R.  5060 


IN  THE  HOUSE  OF  REPRESENTATIVES 

March  1,1973 

Air.  Matsuxaga  introduced  tlio  following  bill ;  wJiich  was  referred  txi  the  Corn- 
mil  tee  on  the  Judiciary 


A  BILL 

To  protect  confidential  sources  of  news  media,   and  for  other 

purposes. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  lives  of  the  TJiiited  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  le  cited  as  the  "Free  Flow  of  Informa- 

4  tion  Act". 

5  Sec.  2.  No  person  shall  be  required  by  the  Congress 

6  or  any  court,   grand  jury,   or  administrative  body  of  the 

7  United  States  to  disclose  any  confidential  information  or 

8  the    source    of    such    information    received,    processed,    or 

9  obtained  by  him  in  his  capacity  as  a  reporter,  editor,  com- 

10  mentator,   journalist,   writer,   coiTcspondent,   announcer,   or 

11  other  person  engaged  in  the  gathering  or  presentation  of 
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1  news  for  any  newspaper,  periodical,  press  association,  news- 

2  paper  syndicate,  wire  service,  radio  or  television  station,  or 
<^    any  other  news  medium. 
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93d  CONGKESS 
IsT  Session 


H.  R.  5167 


IN  THE  HOUSE  OF  REPRESENTATIVES 

March  5, 1973 

Mr.  KoYBAL  introduced  tlie  following  bill;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  protect  confidential  sources  of  the  news  media. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  Tliat  a  person  connected  with  or  employed  by  the  news 

4  media  or  press  cannot  be  required  by  a  court,  the  legislature, 

5  or  any  administrative  body,  to  disclose  before  the  Congress 

6  or  any  other  Federal  court  or  agency,  any  information  or 

7  the  source  of  any  information  procured  for  publication  or 

H    broadcast. 
I 
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93d  congress 

1st  Session 


H.  R.  5194 


IN  THE  HOUSE  OF  EEPKESENTATIVES 

March  6, 1973 

Ms.  Abzug  (for  herself,  Mr.  Podell,  Mr.  Price  of  Illinois,  Mr.  Eosenthal, 
Mr.  Stokes,  and  Mr.  Won  Pat)  introduced  the  following  bill ;  which  was 
referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  protect  confidential  sources  of  the  news  media. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  no  person  connected  with  or  emplo3^ed  hy  the  news 

4  media  or  press,  or  otherwise  engaged  in  gathering  material 

5  for  publication  or  broadcast,  can  be  required  by  the  Congress 

6  or  any  court,  grand  jury,  or  administrative  body  to  disclose 

7  any  information  or  the  source  of  any  information  procured 

8  for  publication  or  broadcast,  whether  or  not  such  information 

9  is  actually  published  or  broadcast. 
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93d  congress 

IST  Session 


H.  R.  5198 


IN  THE  HOUSE  OF  REPRESENTATIVES 

March  6,1973 

Mr.  Anderson  of  California  introduced  the  following  bill ;  which  was  referred 
to  the  Committee  on  the  Judiciary 


A  BILL 

To  insure  a  free  flow  of  information. 

1  Be  it  enacted  h'J  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  titled  *'The  Free  Flow  of  Information 

4  Act". 

5  Section  1.  Congress  declares  that — 

6  ( 1 )  the  purpose  of  this  Act  is  to  insure  the  free  flow 
,7.          of  news  and  other  information  to  the  public;  those  who 

8  gather,  write,  or  edit  information  for  the  public  or  dis- 

9  seminate  information  to  the  public  can  perform  these 

10  vital  functions  only  in  a  free  and  unfettered  atmosphere; 

11  (2)  such  persons  must  not  be  inhibited,  directly  or 

12  indirectly,  by  governmental  restraint  or  sanction  imposed 
I-O 
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1  by  governmental  process;  rather  ithey  must  be  encour- 

2  aged  to  gather,  write,  edit,  or  disseminate  news  or  other 

3  information  vigorously  so  that  the  public  can  be  fully 

4  informed ; 

5  (3)  compelling  such  persons  to  disclose  a  source  of 

6  infonnation  or  disclose  unpublished  information  is  con- 

7  trar}^  to  the  public  interest  and  inhibits  the  free  flow  of  in- 

8  formation  to  the  public; 

9  (4)    there  is  an  urgent  need  to  provide  effective 

10  measures  to  halt  and  prevent  this  inhibition; 

11  (5)   the  obstruction  of  the  free  flow  of  information 

12  through  any  medium  of  conmiunicatiou  to  the  puldic 

13  affects  interstate  commerce ; 

14  (6)  this  Act  is  necessaiy  to  insure  the  free  flow  of 

15  information  and  to  implement  the  first  and  fourteenth 

16  amendments  and  article  I,  section  8  of  the  Constitution. 

17  Sec.  2.  No  person  shall  be  required  to  disclose  in  any 

18  Federal  or  State  proceeding  either — 

19  ( 1 )  the  source  of  any  published  or  unpublished  in- 

20  formation  obtained  in  the  gathering,  receiving,  or  proc- 

21  essing  of  information  for  any  medium  of  communication 

22  to  the  public,  or 

23  (2)   any  unpublished  information  obtained  or  pre- 

24  pared  in  gathering,  receiving,  or  processing  of  informa- 

25  tion  for  any  medium  of  communication  to  the  public. 
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1  Sec.  3.  For  the  purpose  of  this  Act,  the  term — 

2  '        (1)    "Federal  or  State  proceeding"  includes  any 

3  proceeding  or  investigation  before  or  by  any  Federal  or 

4  State  judicial,  legislative,  executive,   or  administrative 

5  body ; 

6  (2)    "medium  of  communication"  includes,  but  is 

7  not  limited  to,  any  nevespaper,  magazine,   other  peri- 

8  odical,    book,    pamphlet,    ne^^s   service,    wire    service, 

9  news  or  feature  syndicate,  broadcast  station  or  network, 

10  or  cable  television ; 

11  (3)    "information"  includes  any  written,   oral,   or 

12  pictorial  news  or  other  material; 

13  (4)    "published  information"  means  any  informa- 

14  tion  disseminated   to   the   public  by  the   person   from 

15  whom  disclosure  is  sought ; 

16  (5)    "unpubhshed  information"   includes  informa- 

17  tion  not  disseminated  to  the  public  by  the  person  from 

18  whom  disclosure  is  sought,  whether  or  not  related  in- 

19  formation  has  been  disseminated  and  includes,  but  is  not 

20  limited  to,  all  notes,  outtakes,  photographs,  tapes,   or 

21  other  data  of  whatever  sort  not  itself  disseminated  to  the 

22  public  through  a  medium  of  communication,  whether  or 

23  not  published  information  based  upon  or  related  to  such 

24  material  has  been  disseminated ; 
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1  (6)    "processing"  includes  compiling,  storing,  and 

2  editing  of  infonnation ; 

3  (7)   ''person"  means  any  individual,  and  any  part- 

4  nership,  corporation,  association,  or  other  legal  entity 

5  existing  under  or  authorized  by  the  law  of  the  United 

6  States,  any  State  or  possession  of  the  United  States,  the 

7  District   of   Columbia,    the    Commonwealth    of   Puerto 

8  Eico,  or  any  foreign  country. 
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^sS.^F^  u^  R^  5227 


IN  THE  HOUSE  OF  EEPKESEXTATIVES 

March  G,  1973 

Mrs.  Grasso  introduced  tlic  following  bill;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  provide  certain  protection  against  the  disclosure  of  informa- 
tion and  sources  of  information  by  newspersons. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Bepresenta- 

2  t'lDes  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  "The  Newspersons'  Informa- 

4  tion  and  Source  Protection  Act  of  1973". 

5  Sec.  2.  Xo  person  shall  be  required  to  disclose  before 
G    an}^  grand  j\ny,  agency,  department,  or  commission  of  the 

7  United  States  or  before  either  House  of  or  any  committee  of 

8  Congress — 

9  (a)   the   source   of  any   pul)lishcd    or   unpublished 
10            information    ol^tained   in    the    gathering,    receiving,    or 
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1  processing  of  information  for  any  medium  of  commimi- 

2  cation  to  the  public,  or 

3  (b)   any  unpublished  information  obtained  or  pre- 

4  pared  in  gathering,  receiving,  or  processing  of  informa- 

5  tion  for  any  medium  of  communication  to  the  public. 

6  Sec.  3.    (a)   In  a  criminal  trial  before  a  Federal  court 

7  where  a  person  seeks  information  or  the  source  of  informa- 

8  tion  protected  b}^  section  2,  such  person  seeking  disclosure 

9  may  apply  to  the  United  States  district  court  in  the  district 

10  wherein  the  proceeding  in  which  the  information  sought  is 

11  pending  for  an  order  divesting  such  protection. 

12  (b)    Such  apphcation  shall  allege: 

13  (1)   the  name  of  the  person  from  whom  disclosure 

14  is  sought, 

15  (2)   the  specific  uiformation  sought  or  the  identit}- 

16  of  the  soui'ce  sought, 

17  (3)    the  direct  relevance  and  essential  nature  of 

18  such  infonnation  as  to  the  central  issue  of  the  action 

19  which  is  the  subject  of  the  court  proceeding,  and 

20  (4)    aiiy  information  demonstrating  that  evidence 

21  to  be  gained  by  compulsor}'  disclosure  is  not  reasonably 

22  available  by  alternative  means,  and  that  reasonable  diU- 

23  gence  has  been  exercised  in  seeking  such  evidence  other- 

24  wise. 

2-5  (c)   Except  as  provided  in  subsection   (d)    of  this  sec- 
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1  tion,  the  court  ma}^  issue  an  ordet  requirino;  disclosure  in 

2  whole  or  in  part  if,  after  hearing  the  parties,  it  finds  that 

3  the  person  seeking  divestiture  of  the  protection  of  section  2, 

4  by   clear   and   convincing   evidence,   has   demonstrated   the 

5  existence  of  the  following  conditions : 

6  (1)   that  there  is  probable  cause  to  beheve  that  the 

7  person  from  whom  the  information  or  source  of  informa- 

8  tion  is  sought  possesses  information  or  knowledge  of  the 

9  identity  of  a  source  of  information  which  is  clearly  rele- 

10  rant  to,  and  essential  to  a  fair  determination  of,  the  action 

11  which  is  the  sul)ject  of  the  court  proceeding; 

12  (2)   that  the  information  or  source  of  information 

13  sought   cannot  be  reasonably   obtained   l)y   alternative 

14  means;  and 

15  (3)   that  either— 

16  (A)   the  action  which  is  the  subject  of  the  court 

17  proceeding  is  murder,  forcible  rape,  aggravated  as- 

18  sault,  kidnaping,  or  hijacking;  or 

19  (B)   espionage,  or  a  breach  of  national  security 

20  has  been  estabhshed;  or 

21  (C)   substantial  evidence  has  been  presented  to 

22  indicate  an  imminent  danger  of  threat  to  human  Ufe, 

23  which  cannot  be  prevented  without  the  disclosure  of 

24  the  information  or  the  source  of  the  information. 

25  (d)   In  no  case  shall  the  apphcation  be  granted  where 
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1  the  crime  at  issue  is  corruption  or  malfeasance  in  office,  except 

2  according  to  the  provisions  of  subsection   (e)   of  this  section. 

3  (e)   Notwithstanding  the  provisions  of  subsections    (c) 

4  (1),   (c)  (2),  and  (c)  (-3)  of  this  section,  an  appUcation  for 

5  disclosure  of  sources  shall  be  granted  in  any  case  where  the 

6  defendant,  in  a  civil  action  for  defamation,  asserts  a  defense 
'^  based  on  the  source  of  such  information  or  communication. 
^  Sec.  4,  (a)  A  complete  and  public  disclosure,  with 
9  knowledge  of  the  available  protections,  of  the  specific  identity 

10  of  a   source   or  content   of   information   or   communication 

11  protected  by  the  provisions  of  section  2  of  this  Act  shall 
1-^  constitute  a  waiver  of  rights  available  as  to  such  identity  or 
1'^  such  contents  according  to  the  provisions  of  this  Act. 

14  (b)    The  failure  of  a  witness  to  claim  the  protection  of 

15  this  Act  with  respect  to  one  question  shall  not  operate  as  a 
IG  waiver  with  respect  to  any  other  question  in  a  trial  before  a 

17  Federal  court. 

18  Sec.  5.  An}-  order  issued  under  section  3  divesting  the 

19  protection  of  section  2  shall  be  subject  to  appeal.  During 

20  the  pendency  of  such  appeal,   the  protection  of  section  2 

21  shall  remain  in  full  force  and  effect. 

22  Sec.  6.  For  the  purpose  of  this  Act,  the  term — 

23  (a)    ''medium    of    communication"    includes    any 

24  newspaper,  magazine,  other  periodical,  book,  pamphlet, 

25  news  service,  wire  service,  news  or  feature  syndicate, 
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broadcast  station  or  net^York,  community  antenna  tele- 

2  vision  service,  or  cable  television  system ; 

3  (b)    "information"   includes   any   written,    oral   or 

4  pictorial  news  or  other  material ; 

5  (c)    "published  information"  means  any  informa- 

6  tion  disseminated  to  the  public  by  the  person  from  whom 

7  disclosure  is  sought ; 

8  (d)    "unpublished  information"   includes   informa- 

9  tion  not  disseminated  to  the  public  by  the  person  from 

10  whom    disclosure    is    sought,    whether    or   not    related 

11  information  has  been  disseminated  and  includes,  but  is 

12  not  limited  to,  all  notes,  outtakes,  news  films,  photo- 

13  graphs,  tapes,  or  other  data  of  whatever  sort  not  itself 

14  disseminated  to  the  public  through  a  medium  of  com- 

15  munication,  whether  or  not  pubhshed  information  based 

16  upon  or  related  to  such  material  has  been  disseminated; 

17  (e)    "processing"  includes  compiling,  sorting,  and 

18  editing  of  information; 

19  (f)    "person"  means  any  individual,  and  any  part- 

20  nership,  corporation,  association,  or  other  legal  entity 

21  existing  under,  or  authorized  by,  the  law  of  the  United 

22  States,  any  State  or  possession  of  the  United  States,  the 

23  District  of  Columbia,  the  Commonwealth  of  Puerto  Rico, 

24  or  any  foreign  country; 
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1  (g)     "source"    shall    include    the    identity    of   the 

2  author,  means,  agenc}^,  or  person  from  or  through  whom 

3  information  or  communication  was  procured,  obtained, 

4  supplied,    furnished,    or   delivered.   Protection   of   such 

5  source  shall  also  include  written,  oral,  or  pictorial  infor- 

6  mation  or  communication  that  could  directh^  or  indirectly 

7  be  used  to  identif}"  its  sources. 
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-S2-H.R.5317 


IN  THE  HOUSE  OF  REPRESENTATIVES 

March  7, 1973 

Mr.  Broomield  introduced  tlie  following  l)ill;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  assure  the  free  flow  of  information  to  the  public. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  iives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  a  person  connected  with  or  employed  by  the  news 

4  media  or  press,  or  who  is  independently  engaged  in  gather- 

5  ing  information  for  pubHoation  or  broadcast,  shall  not  be 

6  required  to  disclose  before  the  Congress  or  any  Federal  court, 

7  grand  jury,  or  administrative  entity  any  information,  written 

8  or  oral,  or  pictorial  material  or  the  source  of  that  informa- 

9  tion  or  material  procured  for  publication  or  broadcast. 

10  Sec.  2.  The  first  section  of  this  Act  shall  not  apply  with 

11  respect  to  the  source  of  any  allegedly  defamatory  informa- 


717 


2 

1  tion  in  any  case  where  the  defendant  in  a  ci\dl  action  for 

2  defamation  asserts  a  defense  based  on  the  source  of  such 

3  information. 

4  Sec.  3.  Any  person  seeking  information  or  the  source 

5  thereof  protected  under  this  Act  may  apply  to  the  United 
G  States  district  eourt  for  an  order  divesting  such  protection. 

7  Such  appHcation  shall  be  made  to  the  district  court  in  the 

8  district  Avherein  the  hearing,  action,  or  other  proceeding  in 

9  wliich  the  information  is  sought  is  pending.  The  application 

10  shall  be  granted  only  if  the  court  after  hearing  the  parties 

11  determines  that  the  person  seeking  the  information  has  shown 

12  by  clear  and  convincing  evidence  that  ( 1 )  there  is  probable 

13  cause  to  beheve  that  the  person  from  whom  the  information 
]^  is  sought  has  infonnation  which  is  clearly  relevant  to  a 
^•">  specific  probable  violation  of  law ;  (2)  the  infonnation  sought 
1^  cannot  be  obtained  by  alternative  means ;  and  (3)  there  is  a 
l"?  compelling  and  overriding  national  interest  in  the  information. 
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=-  H.  R.  5322 


IN  THE  HOUSE  OF  REPRESENTATIVES 

March  7,1973 

Mr.  CouGHLiN  (for  himself,  Mr.  Fret,  and  Mr.  Hastings)  introduced  the  fol- 
lowing bill ;  which  was  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  safeguard  tlie  professional  news  media's  responsibility  to 
gather  information,  and  tlierefore  to  safeguard  the  public's 
right  ,to  receive  such  information,  while  i)reservintr  the  in- 
tegrity of  judicial  processes. 

1  Be  it  enacted  bfj  the  Senate  and  Ilonse  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  Thai  this  Act  may  he  cited  as  the  "News  Media   Source 

4  Protection  Act". 

5  STATEMENT  OF   POLICY  AND   FINDINGS 

6  Sec.  1>.   (a)  (1)   It  is  the. policy  of  the  United  States  to 

7  permit  the  flow  of  information  from  individuals  through  the 
°    media  to  the  public  with  reasonable  freedojn  from  govern- 

I-O 
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1  mental  intrusion,  so  that  conKtitiitional  protection  of  a  free 

2  flow  of  news  is  divested  only  when  a  compelling  and  over- 

3  riding  interest   in   the   source   of  such   Information   can   he 

4  demonstrated. 

5  (2)    It  is  further  the  policy  of  the  United  States  that 

6  the  news  media  not  serve  as  an  investigative  arm  of  the 

7  Government. 


3)    It  is  at  the  same  time  the  policy  of  the  United 


9  States  tha't  its  tradition  of  maintaining  the  "right  of  everv- 

10  man's  testimony"   in   courts   of  law   shall   not   he   casually 

n  disturhed.  This  tradition,  which  safeguards  the  integrity  of 

12  our  judicial  processes,  shall  he  outweighed  hy  interests  in  a 

13  free  flow  of  new>  only   when  legitimate,   suhstantial,   and 

14  ongoing  professional  news  media  operations  are  at  stake.  In 

15  addition,  the  halancing  of  such  fundamental  interests  must 

16  he  evaluated  at  a  responsihle  level  of  judicial  competence, 

17  guided  by  complete  standards  and  procedures  to  insure  uni- 

18  formity  of  enforcement  and  permit  suhstantial  predictahilitv 

19  for  those  who  seek  to  operate  within  the  law. 

20  C^)  (1)    The  Congress  finds  that  to  protect  such  con- 

21  stitutional  and  connnon  law  principles,  as  well  as  to  prevent 

22  the  use  of  news  media  for  investigative  purposes,  two  pro- 

23  cedural  safeguards  are  needed,  as  threshold  detenninations, 

24  prior  to  any  consideration  of  compulsory  disclosure  of  news 

25  media  sources.  First,  it  must  be  demonstrated  that  there  is 
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1  probable  cause  to  believe  a  crime  has  been  committed,  and 

2  that  the  testimony  sought  is  directly  relevant  to  a  central 

3  issue  in  that  criminal  allegation,  thereby  limiting  so-called 

4  fishiiio-  expeditions.  Second,  it  must  be  demonstrated  that  no 

5  reasonable  alteniative  for  obtaining  the  testimony  is  avail- 

6  able,  assuring  that  constitutional  protection  of  the  free  flow 

7  of  news  shall  not  be  divested  while  reasonable  alternatives 

8  exist.    The   nature   and   interests   of   Federal    grand   juries, 

9  Federal  congressional  committees,  as  well  as  agencies,  de- 

10  partments,  or  commissions  of  the  Federal  Government  do 

11  not,  within  the  s<ifeguards  of  strict  judicial  processes,  make 

12  a  threshold  legal   determination   of  probable   cause   that  a 

13  crime  has  been  committed  or  that   testimony  is   of  direct 

14  relevance  to  such  a  crime.  In  addition,  such  bodies  can  nor- 

15  mally  fulfill  their  functions  by  alternative  means  less   de- 

16  structive  of  first  amendment  protections  than  by  compulsory 

17  testimony  as  to  news  media  sources.  The  Congress  therefore 

18  finds  that  absolute  testimonial  protection  as  to  news  sources 

19  shall  be  granted  v/itli  respect  to  all  Federal  bodies,  excepting 

20  only  Federal  district  courts.  Federal  circuit  courts,  and  the 

21  Supreme  Court. 

22  (2)   The   Congress  finds  that   in   keeping  with   stated 

23  ])olicies  there  shall  be  qualified  testimonial  protection,  based 

24  on  the  two  procedural  safeguards,  as  well  as  three  substantive 

25  safeguards,  before  all  such  Federal  courts.  Such  <pialifications 
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1  shall  be  interpreted  according'  to  specific  standards  as  to  the 

2  relevance  and  weight   of  the   evidence  sought,   alternative 

3  available  evidence,  the  person  seeking  to  invoke  protection, 

4  the   sources  or  material  to   be  protected,   and  the  specific 

5  crime  at  issue.  The  Congress  finds  that  any  order  thus  com- 

6  ])elling  testimony,  while  an  order  other  than  a  final  judg- 

7  ment,  is  nevertheless  an  interlocutoiy  decision  having  a  final 

8  and  irreparable  effect  on  the  rights  of  parties,  thus  necessi- 

9  taring  that  courts  of  appeals  have  jurisdiction  over  immedi- 

10  ate  ai)peals  from  such  orders.  The  Congress  further  finds  that 

11  due  to  the  nature  of  certain  defamation  proceedings,  testi- 

12  nionial  protection  shall  be  generally  divested  in  such  cases, 

13  and  that  to  preserve  the  flow  of  information  as  to  abuses  of 

14  ]Hj\ver  by  public  officials  testimonial  protection  shall  not  be 

15  divested  in  such  cases. 

16  Ll-XilTlMATE  MKxMBER  OF  TIIK  PKOFESSIONAL  NEWS  MEDIA 

17  Sec.  3.   (a)   As  used  in  sections  5  and  6  of  this  Act,  a 

18  legitimate  member  of  the  professional  news  media  shall  in- 

19  elude    any    bona   fide    "newsman",    such    as    an   individual 

20  regularly  engaged  in  earning  his  or  her  principal  income,  or 

21  regularly  engaged  as  a  principal  vocation,  in  gathering,  col- 

22  lecting,  photographing,  filming,  writing,  editing,  interpret- 

23  ing,  announcing,  or  broadcasting  local,  national,  or  worldwide 
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1  events  (ir  other  matters  of  public  concern,  or  public  interest, 

2  or  alTccting  the  public  welfare,  for  publication  or  transmission 

3  through  a  news  medium. 

4  (b)    Such  news  medium  shall  include  any  individual, 

5  partnership,  corporation,  or  other  association  engaged  in  the 

6  business  of — 

7  ( 1 )    publishing  any  newspaper  that  is  printed  and 

8  distributed  ordinarily  not  less  frecpiently  than   once  a 

9  week,  and  has  done  so  for  at  least  one  year,  or  has  a  paid 

10  general  circulation  and  has  been  entered  at  a  United 

11  States  post  oflfice  as  second-class  matter,  and  that  con- 

12  tains  news,  or  articles  of  opinion   (as  editorials) ,  or  fea- 

13  tures,  or  advertising,  or  other  matter  regarded  as  of  cur- 

14  rent  interest;  or 

15  (2)    publishing  any  periodical  containing  news,  or 

16  advertising,  or  other  matter  regarded  as  of  current  in- 

17  terest  which  is  published  and  distributed  at  regular  in- 

18  tervals,  and  has  done  so  for  at  least  one  year,  or  has  a 

19  paid  general  circulation  and  has  been  entered  at  a  United 

20  States  post  office  as  second-class  matter ;  or 

21  {'■))   collecting  and   supplying   news,   as   a   "news 

22  agency,"  for  subscribing  newspapers,  and/or  periodicals, 

23  and/or  news  broadcasting  facilities ;  or 
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1  (4)    sending  out  syndicated  news  copy  by  wire,  as 

2  a   "wire   service,"   to   subscribing   newspapers,    and/or 

3  periodicals,  and/or  news  broadcasting  facilities;  or 

4  (5)    gathering  and  distributing  news  as  a  "press  as- 

5  sociation"  to  its  members  as  an  association   of  ne^^•s- 

6  papers,   and/or  periodicals,   and/or  news   broadcasting 

7  facilities ;  or 

8  (6)    broadcasting  as  a  connncrcially  licensed  radio 

9  station;  or 

10  (7)    broadcasting  as  a  commercially  licensed  tele- 

11  vision  station;  or 

12  (8)    broadcasting  as  a  community  antenna  televi- 

13  sion  service;  or 

14  (9)    regularly  making  newsreels   or  other  motion 

15  i)iciure  news  for  paid  general  public  showing. 

16  (c)    Any   protections   granted   pursuant   to   sections   5 

17  and  G  of  this  Act  shall  extend  only  to  activities  conducted 

18  by   a    legitimate   meml)er   of   the   professional   news   media 

19  while  specifically  acting  as  a  bona  fide  "newsman",   such 

20  as    while    acting   as    a    reporter,    photographer,    journalist, 

21  writer,  correspondent,  commentator,  editoi',  or  owner. 

22  NEWS   AIICDIA   SOT  KCES 

23  Sec.  4.    (a)    Any  protections  granted  under  sections  5 

24  and  6  of  this  Act  shall  extend  only  to  sources  of  written, 
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1  oral,  or  pictorial  information  or  communication,  as  well  as 

2  such  of  its  content  that  atTects  sources,  whether  published 

3  or  not  published,  conceniing'  local,  national,  or  worldwide 

4  events,  or  other  matters  of  public  concern,  or  public  interest, 

5  or  alTecting  the  pubUc  interest,  obtained  by  a  person  acting 
Q  in  the  sjatus  of  a  legitimate  member  of  the  professional  news 
rj  media. 

g  (b)   Source  of  written,  oral,  or  pictorial  infonnation  or 

g  communication    shall    include    the    identity    of    the    author, 

"I^Q  means,  agency,  or  person  from  or  through  whom  infomia- 

22  tion   or   communication   was   procured,    obtained,    supplied. 

22  furnished,  or  delivered.  Any  protection  of  such  sources  shall 

23  also  include  written,  oral,  or  pictorial  information  or  com- 

14  munication    that    could    directly    or    indirectly    be    used    to 

15  identify  its  sources,   or  any  information  or  communication 

16  withheld   from    puI)lication    pursuant    to    an    agreement    or 

17  understanding  with  the  source  or  in  reasonable  belief  that 

18  publication  would  adversely  affect  the  source.  Such  infor- 

19  mation  or  connnunication  shall  specifically  include  written 

20  notes,  ta])es,  "outtakcs,"  and  news  film.  Information  or  com- 

21  numication  used  for  blackmail,  or  for  illegal  puii^oses  not 

22  related  to  publication   of  such  information   or  communica- 

23  (ion.   is  specifically  not  protected  under  the  provisions   of 

24  this  Act. 
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1  ABSOLUTE  TESTIMONIAL  IMJOTECTION 

2  Sioc.  5.   Notwltlistaiidiiig  the  provisions  of  any  law  to 

3  the  coiitraiy,  no  legitimate  member  of  the  professional  news 

4  media,  as  set  forth  in  seetion  3  of  this  Aet,  shall  he  held  in 

5  eontenipt,   or  adversely  prejudiced,  l)efore  any  grand  jury, 

6  agency,    de})artment,    or   commission    of   the   United   States 

7  or  by  either  House  of  or  any  connnittee  of  Congress  for  re- 

8  fusing  to  disclose  informal  ion  or  connnunitation  as  to  news 

9  media  sources,  as  set  forth  in  section  4  of  this  Act. 

10  QUALIFIED  TESTniOXIAL  I'lfOTlX'TIOX 

11  Sec.  6.    (a)   Notwithstanding  the  provisions  of  any  law 

12  to  the  contrary,  where  a  person  seeks  diselosure  of  any  news 

13  media    information   or  conmumication   from   a   j)ers()n   who 

14  may  be  or  have  been  a  legitimate  member  of  the  professional 

15  news  media  and  who  refuses  to  make  such  disclosure  in  a 

16  proceeding  before  an^-  Federal  court  of  the  L^nited  States, 

17  such  person  seeking  disclosure  may  a})})ly  to  a  United  States 

18  district   court   for  an   order  })roviding  such  disclosure.  Such 

19  ap})lication  shall  be  made  to  the  district  court  in  the  district 

20  wherein  there  is  then  })ending  the  proceeding  in  which  the 

21  information    or   connnunication    is    sought.    The   ap]>lication 

22  shall  be  granted  only  if  the  court,  after  hearing  the  parties, 

23  determines  that  the  person  seeking  the  information  or  coni- 

24  munication,  by  clear  and  convincing  evidence,  lias  satisfied 

25  the  requirements  ,set  forth  in  section  7  of  this  Act. 


726 


0 

1  (b)    In  any  application  for  the  compulsory  disclosure 

2  of  news  media  information  or  comnnmication,  the  person  or 

3  party,    body    or   officer,    seeking    disclosure    nnist    state    in 

4  writing — 

5  ( 1 )  the  name  of  any  specific  individual  from  whom 

6  such  disclosure  is  sought,  if  such  individual  may  have 

7  been  acting  as  a  legitimate  mend)er  of  the  professional 

8  news  media  at  the  time  the  source  disclosed  its  informa- 

9  tion  or  comnnmication;  and 

10  (2)  the  name  of  any  news  medium  with  which  such 

11  person  may  have  been  connected  at  the  time  the  source 

12  disclosed  its  information  or  connnunication;  and 

13  (8)    the  specific  nature  of  the  source,  or  content 

14  of    information    or   conmuuiication,    that    is    sought    to 

15  be  disclosed ;  and 

16  (4)    the  direct  relevance  and   essential   nature   of 

17  such  evidence  as  to  a  central  issue  of  the  action  which 

18  is  the  subject  of  the  court  proceeding;  and 

19  (i"^)    any  information  demonstrating  that  evidence 

20  to  be  gained  by  compulsory  disclosure  is  not  reason- 

21  ably  available  by  alternative  means,  and  that  reason- 

22  {iblc  diligence  has  been  exercised  in  seeking  such  evi- 

23  dence  otherwise. 

24  (c)     Any    order   entered    pursuant    to    an    application 

25  made  according  io.the  p^-ovisions  of  this  Act  shall  be  appeal- 
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1  cjble  as  a  matter  of  right  uiuler  rule  4  of  the  Federal  Rules 

2  of  Appellate  Procedure    (1968),   and  is  suhject   to  being 

3  sta3ed.  In  case  of  an  appeal,  the  protections  available  ac- 

4  cording  to  the  provisions  of  this  Act,  were  such  application 

5  denied,  will  remain  in  full  force  and  effect  during  the  pend- 

6  ency  of  such  appeal.  Section  1292  of  title  28,  United  States 

7  Code,   is  therefore  amended   by  inserting,   after  subsection 

8  (4),  the  following: 

9  "  (5)    Interlocutory  orders  in  civil  or  civil  or  criminal 

10  actions  granting,   modifying,  or  refusing  an  ai)plication  for 

11  compulsory  disclosure  or  news  media  sources,  or  information 

12  or  communication  afTecting  news  media  sources." 

13  STAXDAL'DS   FOR   QTALIFIKD  TESTIMONIAL   PROTECTIOX 

14  Skc.  7.    (a)    An  application  for  disclosure,  as  provided 

15  for  under  section  G  of  this  Act,  shall  be  i>ranled,  so  lon<>'  as 
Kj  it  is  in  accordance  with  any  other  ap])licable  general  or 
17  specific  law  or  rule,  when  the  applicant  has  established  that 
IS  the  person  seeking  protection  of  a  source  is  not  a  legitimate 

19  member  of  the  })r(  fcssional  news  media,  as  set  forth  in  sec- 

20  tion  3  of  this  Act. 

21  (b)    Such  application  for  disclosure  shall  be  granted,  so 

22  long  as  it  is  in  accordance  with  any  other  a})plicable  general 

23  or  specific  law  or  rule,  wjien  the  applicant  has  established 

24  that  the  information  or  connmmication  sought  is  not  a  news 
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1  media  information  source,  or  information  or  communication 

2  affecting  a  news  media  source,  as  set  forth  in  section  4  of 

3  this  Act.  Determination  of  whether  the  contents  of  infor- 

4  mation    or    communication    could    directly   or   indirectly   he 

5  used  to  identify  its  source,  or  whether  information  or  (;om- 

6  nmnication  was  withheld  from  publication  pursuant  to  an 

7  agreement  or  understanding  with  the  source  or  in  reasonalde 

8  belief  that  publication  would  adversely  alTect  the  source  shall 

9  be  made  hi  camera,  out  of  the  presence  of  the  applicant,  on 

10  the  basis  of  the  court  being  informed  of  some  of  the  uiider- 

11  lying  circumstances  sui)porting  the  person  seeking  protec- 

12  tion  from  disclosure,   with  a  presumption  in  favor  of  the 

13  person  seeking  protection  from  disclosure. 

14  (c)    !Such  application  for  disclosure  shall   be  granted, 

15  should  the  a]»plicant  be  unable  to  meet  the  recjuirements  of 
IG  subsection    (a)    or   (b)    of  this  section,  only  wben — 

1'  (1)    the    applicant    has    established    by    means    of 

18  independent  evidence  that  the  source  to  be  disclosed  is 

19  of  substantial  and  direct  relevance  to  a  central  issue  of  the 

20  action,  and  is  essential  to  a  fair  determination  of  the 

21  action,  which  is  the  subject  of  the  court  proceeding;  and 

22  (2)    the  applicant  is  able  to  demonstrate  that   the 

23  source  is  not  reasonably  available  by  alternative  means. 
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1  or  would  not  have  been  available  if  reasonable  diligenee 

2  had  been  exercised  in  seeking  the  source  otherwise;  and 

3  (3)    the  action  which  is  the  subject  of  the  court 

4  proceethng  is  murder,  forcible  rape,  aggravated  assault, 

5  kidnaping,  airline  hijacking,  or  when  a  breach  of  na- 

6  tional  security  has  been  established,  involving  classified 

7  national  securit}^  documents  or  details  ordered  to  be  kept 

8  secret,   such  classification  or  order  having  been  made 

9  pursuant  to  a  Federal  statute  protecting  national  security 

10  matters.  In  no  case,  however,  shall  the  application  be 

11  granted  where  the  crime  at  issue  is  corruption  or  mal- 

12  feasance  in  office,  except  according  to  the  provisions  of 

13  subsection  (d)  of  this  section." 

14  (d)    Notwithstanding  the  provisions  of  subsections    (c) 

15  (1),    (c)  (2) ,  and    (c)  (3)    of  this  section,  an  application 

16  for  disclosure  shall  be  granted  in  any  case  where  the  de- 

17  fendant,  in  a  civil  action  for  defamation,  asserts  a  defense 

18  based  on  the  source  of  his  or  her  information  or  conrnnunica- 

19  tion. 

20  (t^)   ^^  complete  and  public  disclosure,  with  knowledge 

21  of  the  available  protections,  of  the  specific  identity  of  a  source 

22  or  content   of  information  or  communication  protected  by 

23  the  provisions  in  sections  5  and  6  of  this  Act  shall  constitute 

24  a   waiver  of  rights  available  as  to   such  identity   or  such 
2r>  contents  according'  to  the  provisions  of  this  Act.  A  person 
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1  likewise  waives  the  i)iotec(ioiis  of  seelious  o  and  (5  of  this 

2  Aet,  if,  without  coereioii  and  with  knowU'doe  of  the  availahk' 

3  protections,   sueh  person  consents   to   complete   and   public 

4  disclosure  of  the  specific  identity  of  a  source  or  content  of 

5  information  or  communication  by  another  ])erson.  The  failure 
G  of  a  witness  to  claim  the  protections  of  this  Act  with  respect 

7  to  one  question  shall  not  operate  as  a  waiver  \\'ith  respect 

8  to   any   other  question   in  a  proceeding  before   a   Federal 

9  court. 
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D3d  congress 

1st  Session 


H.  R.  5908 


IN  THE  HOUSE  OE  EEPEESENTATIVES 

March  21, 1973 

Mr.  Anderson  of  Illinois  (for  himself  and  Mr.  Madigan)  introduced  the  fol- 
lowing bill;  which  was  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  preserve  the  free  flow  of  news  to  the  pubHc  through  the  news 

media. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Eree  Elow  of  News  Act". 

4  ABSOLUTE  PEOTECTIOlSr 

5  Sec.  2.  No  newsman  shall  be  compelled  pursuant  to 

6  subpena  or  other  legal  process  issued  under  the  authority 

7  of  the  United  States  or  of  any  State  or  territory  to  give  any 

8  testimony  or  to  produce  any  document,  paper,  recording. 

9  film,  object,  or  thing  that  would  reveal  or  impair  confidential 

10  associations,  relations,   sources,   or  confidential  information 

11  i'fc^lved,  deVel^pfed,  or  maintained  by  him  or  by  any  other 

I 
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1  newsman  in  the  course  of  gathering,  compiling,  composing, 

2  reviewing,  editing,  publishing,  or  disseminating  news  through 

3  any  news  medium, 

4  SPECIAL  LIMITATION 

5  Sec.  8.  If  an}'  provision  of  this  Act  or  the  application 

6  thereof  to  any  person  or  circumstance  is  held  invalid,  the 

7  remainder  of  the  Act  and  the  application  of  the  invalidated 

8  provision  to  other  persons  not  similarl}'  situated  or  to  other 

9  circumstances  shall  not  be  affected  thereby. 

10  DEFINITIONS 

11  Sec.  4.  For  the  purposes  of  this  Act — 

12  ( 1 )   The  term  "newsman"  means  any  person  who  is  or 

13  was  at  the  time  of  his  exposure  to  the  information  or  thing 
■*    sought  by  subpena  or  legal  process,  regularly  engaged  in 

earning  his  or  her  principal  income,  or  regularly  engaged  as 
a  principal  vocation,  on  behalf  of  an  operator  or  publisher 
of  a  news  medium,  in  a  course  of  activity  the  primary  purpose 
of  which  was  the  gathering,  compiling,  composing,  reviewing, 
editing,  publishing,  or  disseminating  of  news  through  any 

news  medium. 

21 

(2)   The  terai  "news  medium"  means  any  newspaper, 

22  ...  . 

magazine,  radio  or  television  broadcast,  or  other  medium  of 

communication  by  which  information  is  disseminated  on  a 
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1  regular  or  periodic  basis  to  the  public  or  to  another  news 

2  medium. 

3  (3)    The  term  "news"  means  any  communication  of 
^  information  or  opinion  relating  to  events,  situations,  or  ideas 

5  of  public  concern  or  public  interest  or  which  affect  the  public 

6  welfare. 


734 


93n  CONGRESS 

1st  Session 


H.  R.  5928 


IN  THE  HOUSE  OF  REPRESENTATIVES 

March  21, 1973 

Mr.  CoHKN  (for  himself,  Mr.  Smith  of  New  York,  Mi'.  Sandman,  Mr.  Rails- 
back,  and  Mr.  Cougiilin)  introduced  the  following  bill ;  whicli  was  refeired 
to  the  Committee  on  the  Judiciary 


A  BILL 

To  provide  a  privilege  for  newsmen  against  the  compelled  dis- 
closure of  certain  information  and  sources  of  information. 

1  Be  it  enacted  hy  the  Soiate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 
?>    That  this  Act  may  be  cited  as  the  "Newsmen's  Privilege 

4  Act  of  1973". 

5  Sec.  2.  (a)  Part  V  of  title  28  of  the  United  States  Code 
<j      (relating  to  procedure)  is  amended  by  inserting  after  chapter 

7  119  the  following  new  chapter: 

8  "Chapter  120.— NEWSMEN'S  PRIVILEGE 

"Sec. 

"1841.  Definitions. 

"1842.  Privilege  of  nondisclosure  before  Federal  agencies.  Congress,  and 

grand  juries. 
"184;'.  QualiKed  privilege  of  nondisclosure  before  Federal  courts. 

I 
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1  "§1841.  Definitions 

2  "As  used  in  this  })art,  the  term — 

3  "  ( 1 )  'Jigeiicy  of  the  United  States'  means  an  execu- 
-i  tive  agency  as  defined  in  section  105  of  title  5; 

5  "  (-)  'confidential  information'  means  information  in 

6  any  form  which  has  not  been  publislied,  broadcast,  or 

7  otherwise  made  piil)lic  and  which  has  been  received  or 

8  obtained  by  a  newsman  under  an  explicit  promise  by  the 

9  newsman  that  such  information  would  not  be  disclosed; 

10  "(3)     'confidential    source'    means    an    individual 

11  whose  identity  has  not  been  published,   broadcast,   or 

12  otherwise  made  public  and  who  provided  information  in 

13  any  form  to  a  newsman  under  an  explicit  promise  b}' 
l-t  the  newsman  that  his  identity  would  not  be  disclosed; 
15  "(4)  'court  of  the  Taiited  States'  has  the  meaning 
10  provided  by  section  6001  (4)    of  title  18; 

17  "(5)    'newsman'  means  any  man  or  woman  who 

JS  is  a  reporter,  photographer,  editor,  commentator,  jour- 

19  nalist,  correspondent,  announcer,  or  other  individual  reg- 

20  ularly  engaged  in  obtaining,  writing,  reviewing,  editing, 

21  or  otherwise  preparing  news  for  any  newspaper,  periodi- 

22  cal,  press  association,  newspaper  syndicate,  wire  service, 
2;^  radio  or  television  station,  or  other  news  service.  Any 
24  individual  employed  by  any  such  news  service  in  the 
2.')  performance  of  any  of  the  above-mentioned  activities 
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1  shall    be    deemed    to    be    regularly    engaged    iii    such 

2  activities ; 

3  "(6)    'Federal  grand  jury'  means  any  grand  jury 

4  impaneled  before  a  court  of  the  United  States. 

5  "§  1842.  Privilege  of  nondisclosure  before  Federal  agencies, 

6  Congress,  and  grand  juries 

7  "In  any  proceeding  l)efore  an  agency  of  the  United 

8  States,  or  before  either  House  of  Congress,  a  joint  committee 

9  of  the  two  Houses,  a  committee  or  subcommittee  of  either 

10  House,  or  a  Federal  grand  jury,  no  individual  called  to  testify 

11  or  provide  other  information   (whether  by  subpena  or  other- 

12  wise)    shall  be  re(iuired  to  disclose  any  information  or  the 

13  identity  of  a  source  of  any  information,  if  the  information 

14  was  received  or  obtained  by  him  in  his  capacity  as  a  news- 

15  man. 

16  "§  1843.  Qualified  privilege  of  nondisclosure  before  Federal 

17  courts 

18  "  (a)  In  any  civil  or  criminal  action  in  any  court  of  the 

19  United   States   no   individual    called   to    testify   or   provide 

20  other  information   (whether  l)y  subpena  or  otherwise)    shall 

21  be  required  to  disclose  any  confidential  information,  or  the 

22  identity  of  a  confidential  source  of  any  information,  if  the 

23  information  was  received  or  obtained  by  him  in  his  capacity 

24  as  a  newsman,  unless  the  court  finds  that  the  party  seeking 

25  the  information  or  identity  has  established  by  clear  and  con- 
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1  A-incing  evidence  that  such  information  or  identity  is  relevant 

-  to  a  significant  issue  in  the  action  and  cannot  be  obtained  by 

3  alternative  means." 

4  ( b )  The  table  of  chapters  for  such  part  V  is  amended  by 

5  inserting  after  the  item  relating  to  chapter  119  the  following 
G  new  item: 

"120.  Newsinen's  privilege 1841''. 

7  Sec.  3.  Section  1292  (a)  of  title  28  of  the  United  States 

8  Code     (relating    to    a})peal    of    interlocutory    decisions)     is 

9  amended  by  striking  out  the  period  at  the  end  of  paragraph 

10  (4)   and  inserting  in  lieu  thereof  a  semicolon  and  by  adding 

11  at  the  end  thereof  the  following  new  paragi-aph : 

12  "  (5)  any  order  of  such  district  courts  or  the  judges 

13  thereof  gi'anting,  modifying,  or  refusing  a  claim  of  pnvi- 
1-1  lege  of  nondisclosure  made  by  any  person  under  section 
15  1842  or  1843  of  title  18." 

IG  Sec.  4.  The  amendments  made  by  this  Act  shall  apply 

17  only  to  individuals  required,  after  the  date  of  the  enactment 

18  of  this  x\ct,  to  testify  or  provide  other  evidence. 
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9?>D  CONGRESS 

1st  Session' 


H.  R.  6133 


IN  THE  HOUSE  OE  REPEESENTATIVES 

Maech  27, 1973 

Ml-.  CoiiKN  (for  liimself  and  Mr.  Sarasin)  introduced  the  followino;  l>ill ;  wliifli 
was  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To   provide   a   privilege   for   newsmen   against   the    compelled 
disclosure  of  certain  information  and  sources  of  information. 

1  Be  it  enacted  by  the  Senate  anrl  House  of  Bepresenta- 

2  //rr.s'  of  the  T^iiited  States  of  America  in  Conf/ress  assemhled, 

3  That  this  Act  may  l)e  cited  as  the  "Newsmen's  Privilege 

4  Act  of  1973". 

5  Sec.  2.    (a)    Tart  V  of  title  28  of  the  United  States 

6  Code    (relating  to  procedure)   is  amended  hy  inserting  after 

7  chapter  119  the  following  new  chapter: 

8  "Chapter  120.— NEWSMEN'S  PRIVILEGE 

"Sec. 

"1.S41.  Definitions. 

"1842.  Privilege  of  nondisclosure  before  Federal  agencies,  Congress,  and 

grand  juries. 
"1843.  Qualified  privilege  of  nondisclosure  before  Federal  courts. 

I 
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1  "§  1841.  Definitions 

2  "As  used  in  this  part,  tlic  term — 

3  "(1)    'ageney  of  the  Tiiited  States'  means  an  ex- 

4  ecutive  agency  as  defined  in  section  105  of  title  5; 

5  "(2)    'confidential  information'  means  information 

6  in  any  form  which  has  not  l)een  puhlished,  In-oadcast,  or 
"7  otherwise  made  puhlic  and  which  has  been  received  or 

8  obtained  by  a  newsman  under  an  explicit  promise  l)y  the 

9  newsman  that  such  information  would  not  be  disclosed; 

10  "  (o)     'confidential    source'    means    an    individual 

11  whose  identity  has  not  been  published,  broadcast,   or 

12  otherwise  made  public  and  who  provided  information 

13  in  any  form  to  a  newsman  under  an  explicit  promise  by 

14  the  newsman  that  his  identity  would  not  l)e  disclosed; 

15  "  (4)   'court  of  the  United  States'  has  the  meaning 

16  provided  by  section  6001  (4)   of  title  18; 

17  "  (5)   'newsman'  means  any  man  or  women  who  is 

18  a  reporter,  photographer,  editor,  commentator,  journalist, 

19  correspondent,  announcer,  or  other  individual  regularly 

20  engaged  in  obtaining,   writing,   reviewing,    editing,    or 

21  otherwise  preparing  news  Tor  any  newspaper,  periodical, 

22  press   association,    newspaper   sj'ndicate,    wire    service, 

23  radio  or  television  station,  or  other  news  service.  An}^ 

24  individual  employed  by  any  such  news  service  in  the 
2''^  performance  of  anj^  of  the  above  mentioned  activities 
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1  shall    be    deemed    to    be    regularly    engaged    in    such 

2  activities ; 

3  "(6)    'Federal  grand  jury'  means  any  grand  jury 

4  impaneled  before  a  court  of  the  United  States. 

5  "§  1842.  Privilege  of  nondisclosure  before  Federal  agencies, 

6  Congress,  and  grand  juries 

7  "In  any  proceeding  before  an  agency  of  the  United  States, 

8  or  before  either  house  of  Congress,  a  joint  connnittee  of  the 

9  two  Houses,  a  committee  or  sul)committee  of  either  House, 

10  or  a  Federal  grand  jury,  no  individual  called  to  testify  or 

11  provide  other  information    (whether  by  subpena  or  other- 

12  wise)    shall  be  required  to  disclose  an}^  information  or  the 

13  identity  of  a  source  of  any  information,  if  the  information  was 

14  received  or  obtained  by  him  in  this  capacity  as  a  newsman. 

15  "§  1843.  Qualified  privilege  of  nondisclosure  before  Federal 

16  courts 

17  "  (a)  In  any  civil  or  criminal  action  in  any  court  of  the 

18  United  States  no  individual  cahed  to  testify  or  provide  other 

19  information  (whether  by  subpena  or  otherwise)   shall  be  re- 

20  quired  to  disclose  any  confidential  information,  or  the  identity 

21  of  a  confidential  source  of  any  information,  if  the  information 

22  was  received  or  obtained  by  him  in  his  capacity  as  a  news- 

23  man,   unless   the   court   finds   that   the   party   seeking   the 

24  information  or  identity  has  established  by  clear  and  convinc- 

25  ing  evidence  that  such  information  or  identity  is  relevant  to 
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i  a  sigiiilicaiit  issue  in  the  action  and  cannot  be  obtained  by 

2  alternative  means." 

3  (b)  The  table  of  chapters  for  such  part  V  is  amended  by 

4  inserting  after  the  item  relating  to  cliapter  lit)  the  following 
^  new  item : 

"1'20.  Xewsmen's  jDrivilege 1S41". 

6  Sec.  3.  Section  1292  (a)  of  title  28  of  the  United  States 

7  Code     (relating    to    appeal    of    interlocutor}^    decisions)     is 

8  amended  by  striking  out  the  period  at  the  end  of  paragraph 

9  (4)  and  inserting  in  lieu  thereof  a  semicolon  and  by  adding 

10  at  the  end  thereof  the  following  new  paragraph: 

11  "  (5)  any  order  of  such  district  courts  or  the  judges 

12  thereof  granting,  modifying,  or  refusing  a  claim  of  privi- 

13  lege  of  nondisclosure  made  by  any  person  under  section 
1^  1842or  1843  of  title  18." 

1^  Sec.  4.  The  amendments  made  by  this  Act  shall  apply 

1^  onh'  to  individuals  required,  after  the  date  of  the  enactment 

■^'  of  this  Act,  to  testify  or  provide  other  evidence. 
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H.  R.  6138 


IN  THE  HOUSE  OE  REPEESENTATIVES 

Mahcii  27,1973 

Mr.  DnixAN  introduced  tlic  followinji'  bill;  which  was  referred  to  the  Com- 
iTiittee  on  the  Judiciary 


A  BILL 

To  guarantee  the  free  flow  of  information  to  the  puhhc. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  t'wes  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  ma^^  ho  cited  as  the  "Eree  Elow  of  Information 

4  Act". 

5  DEFINITTOXS 

6  Section  1.  As  used  in  this  Act — 

7  (1)    "Dm'ino'  tlic  conrse  of  his  professional  activities'" 

8  does  not  include  any  situation  in  M'hicli  the  claimant  con- 

9  ceals  the  fact  that  he  is  a  professional  disseminator  of  in- 
K)  formation.  The  term  does  not  include  any  situation  in  which 
]1  the  claimant  participates  in  any  unlawful  activities  unless 
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1  the  claimant's  participation  consists  solely  of  observing  the 

2  conduct  of  others   or  receiving   documentary   or  other  in- 

3  formation. 

4  (2)    "Give  evidence"  means  testify,  provide  tangible 

5  evidence,  su])mit  to  a  deposition,  or  answer  interrogatories. 
G  (3)    "Information"  includes  but  is  not  limited  to  docu- 

7  ments,  expressions  of  opinion,  films,  photographs,  sound  re- 

8  cordings,  and  statistical  data. 

9  (4)  "Professional  disseminator  of  information"  means  a 

10  person  who  either — 

11  (i)  at  the  time  he  obtained  the  evidence  that  is 
J  2  sought  was  earning  his  principal  livelihood  by,  or  in 
lo  each  of  the  precedmg  three  weeks  or  four  of  the  pre- 

14  ceding  eight  weeks  had  spent  at  least  twenty  hours 

15  engaged  in  the  practice  of,  obtaining  or  preparing  infor- 
IG  mation  for  dissemination  with  the  aid  of  facilities  for  the 

17  mass  reproduction  of  words,  sounds,  or  images  in  a  form 

18  availal)le  to  the  general  public,  or 

19  (ii)  ol)tained  the  evidence  that  is  sought  while  scrv- 

20  ing  in  the  capacity  of  an  agent,  assistant,  or  employee 

21  of  a  person  who  qualifies  as  a  professional  disseminator 

22  of  information  under  subparagraph  ( i ) . 

23  (5)  "Source"  means  a  person  from  whom  a  professional 

24  disseminator  of  information  obtained  evidence  by  means  of 
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1  written  or  spoken  connminication,  personal  observation,  the 

2  transfer  of  physical  objects,   or  otherwise.   The  term  does 

3  not  include  a  person  from  whom  another  person  who  is  not 

4  a  professional  disseminator  of  information  obtained  evidence, 

5  even  if  the  evidence  was  ultimately  obtained  by  a  profes- 

6  sional  disseminator  of  information. 

7  PllIVILEGE   TO  WITHHOLD  INFORMATION 

8  Sec.  2.  A  professional  disseminator  of  information  is 

9  privileged  to  decline  to  give  evidence  concerning  the  source 

10  or  contents  of  hiformation  that  he  obtained  during  the  course 

11  of  his  professional  activities  if  he  states  under  oath  either — 

12  (1)  that  the  information  in  question  could  originally 

13  be  obtained  only  by  reaching  an  understanding  with 

14  the  source  that  the  contents  of  the  information  or  the 

15  identity  of  the  source  would  not  be  disseminated  to  the 

16  public  and  would  not  be  given  in  evidence  in  any  official 

17  proceeding  except  under  compulsion  of  law,  or 

18  (2)   that  serious  harm  to  a  particular  ongoing  dis- 

19  seminator-source  relationship  is  likely  to  result  if  the 

20  contents  or  source  of  the  information  is  required  to  be 

21  disclosed. 

22  APPEALS 

23  Sec.  3.  A  claim  of  privilege  under  this  Act  shall  not  be 

24  denied  on  appeal  unless  the  appellate  court  independently 

25  determmes  on  the  basis  of  the  trial  record  that  the  claimant 


745 


4 

1  is  not  entitled  under  the  provisions  ol  this  Act  to  decline  to 

2  give  evidence. 

3  BLIltDEN  OF  I'KOOF 

4  Sec.  4.  In  all  disputes  concerning  a  claini  of  privilege 

5  under  this  Act,  the  claimant  of  the  privilege  has  the  hurden 

6  of  i)roving  hy  a  preponderance  of  the  evidence  that  he  (luali- 

7  lies  as  a  professional  disseminator  of  information  to  the  puhlic 

8  and  that  he  ohtained  the  evidence  that  is  sought  during  the 

9  course  of  his  professional  activities. 

10  Sec.   5.   The  privilege  provided  l)y  this  Act  may  Ijc 

11  waived  h}-  the  professional  disseminator  of  information  whose 

12  evidence  is  sought  or  hy  the  source  of  the  evidence.  The 

13  source   waives   the  privilege   only  l)y  appearing  in  person 
1"^  during  the  course  of  the  proceeding  for  which  the  evidence 
1^  is   sought  and   descrihing  the  facts   concerning  which  the 
1^  professional  disseminator  may  l)e  recjuired  to  give  evidence. 
1'^  When  either  the  professional  disseminator  of  hd'ormation  or 
1^  the  source  waives  the  privilege  with  respect  to  particular 
1^  facts,   the  professional   disseminator  of  information  may  ])e 
^^  cross-examined  on  the  evidence  he  gives  concerning  those 
^^  facts.  A  professional  disseminator  of  information  or  a  source 
^^  does  not  waive  or  forfeit  the  privilege  hy  disclosing  all  or 
23  any  part  of  the  information  protected  hy  the  privilege  to  the 
2^  body  that  is  conducting  the  proceeding  for  which  the  evi- 
'^^  dence  is  sought,  to  any  other  tribunal,  to  the  pubhc,  or  to 
-^  any  other  person. 
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93d  congress 

IST  Session 


H.  R.  6739 


IN  THE  HOUSE  OF  REPRESENTATIVES 

April  9, 1973 

Mr.  Reid   (for  himself  and  Mr.  Seiberling)   introduced  the  following  bill; 
which  was  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  provide  for  first  amendment  protection  of  the  free  press. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  he  cited  as  the  "First  Amendment  Pro- 

4  tection  Act  of  1973". 

5  Sec.  2.  Congress  dechires  that: 

6  (1)    The  values  embodied  in  the  first  amendment  to 

7  the   Constitution   are   currently   under   sustained   and   most 

8  dangerous  siege. 

9  (2)   A  well-informed  public  is  essential  to  the  survival 
10  of  democratic  govemment  and  it  is  thus  of  the  highest  prior- 
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1  ity  that  a  free  and  unfettered  flow  of  iiifonnation  be  made 

2  available  to  the  public. 

3  (3)    Such  information  cannot  be  provided  the  public 

4  unless  journalists  are  free  to  oatlier,  prepare,  edit,  analyze, 

5  comment   on,   write,    and   broadcast   news   without   fear   of 

6  governmental  restraint  or  sanction. 

7  (4)    Sucli  information  cannot  be  provided  the  public 

8  unless  individuals  with  information  can  confide  in  journalists 

9  and  rely  upon  them  to  protect  their  identities  and  their  con- 
^0  fidences  and  not  to  serve  as  governmental  agents. 

11  (5)     Compelling    journalists    to    disclose    infomiation 

1-^  gathered  by  them  or  the  sources  thereof  inhibits  and  impedes 

1'^  the  newsgathering  process  and  the  free  flow  of  informa- 

1-1  tion  to  the  public  and  thus  violates  the  essence  of  the  first 

15  amendment. 

16  (6)   Journalists,  in  quickly  and  dangerously  increasing 

17  numbers,    ha\e    been    compelled    to    disclose    information 

18  gathered  by  them  and/or  sources  thereof  and  have  been 

19  ordered  jailed  for  failure  to  make  such  disclosure. 

20  (7)   It  is  now  urgently  necessary  for  Congress  to  pro- 

21  tect  the   values   embodied   in  the  first   amendment  of  the 

22  Constitution  by  providing  protection  for  journalists  and  thus 

23  for  the  public  as  a  whole  so  as  to  insure  that  the  free  and 
21  unfettered  flow  of  information  to  the  public  is  not  limited. 
25  Sec.  3.  No  journalist  or  news  medium  shall  be  required 
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i  by  any  judicial,  executive,  legislative,  or  administrative  body 

2  of  the  United  States  or  of  any  Commonwealth,  territory,  pos- 

3  session,  or  trusteeship  thereof,  including,  but  not  limited  to, 

4  any  court,  grand  jury,  agency,  department  or  commission,  or 

5  by  either  House  of  Congress  or  any  committee  thereof,  to 

6  disclose  any  information  received  or  obtained  while  acting  as 
"7  a  journalist  or  news  medium. 

8  Sec.  4.  No  journahst  or  news  medium  shall  be  required 

9  by  any  judicial,  executive,  legislative,  or  administrative  body 
1^  of  the  United  States  or  of  any  Connnonwealth,  territory, 
11  possession,  or  trusteeship  thereof,  including,  but  not  limited  to, 
1^  any  court,  grand  jury,  agency,  department  or  commission,  or 
1"^  by  either  House  of  Congress  or  any  committee  thereof,  to  dis- 

14  close  the  source  of  any  information  received  or  obtained  while 

15  acting  as  a  journalist  or  news  medium. 

16  Sec.  5.  As  used  in  this  Act,  the  following  definitions  shall 

17  apply: 

18  (1)  "Information"  shall  mean  any  written,  oral,  or  pic- 

19  torial  news  or  other  material  of  whatever  sort,  whether  or  not 

20  published,  including,  without  limitation,  notes  of  journalists 

21  relating  thereto,   outtakes,   tapes,  recordings,   films,   photo- 

22  graphs,  and  any  and  all  other  such  materials  in  whatever 

23  form  they  may  take. 

24  (2)    "Newspaper"  shall  mean  any  paper  that  is  pub- 
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J  lislied   and   distril)iitcd   perlodicall}'   that    contains   informa- 

2  tion. 

3  (3)  ''Magazine  or  other  periodical"  shall  mean  an}^  puh- 

4  lication  which  is  published  and  distributed  periodically  that 

5  contains  information. 

tj  (4)    "Book    or   pamphlet"    shall    mean    any   book    or 

7  pamphlet  that  contains  information. 

8  (5)    "Eadio  or  television  station"  shall  mean  any  station, 

9  network,  group  or  afhliation  of  stations,  equipped  to  engage  in 
l*^  the  transmission  by  radio  or  television  signals  of  writings, 

11  signs,  signals,  pictures,  sounds,  and  information  of  all  kind, 

12  including  all  instrumentalities,  facilities,  apparatus,  and  serv- 

13  ices    (among  other  things,  the  receipt,  forwarding,  and  de- 

14  livering  of  communications)  incidental  to  such  transmission, 
1''^  intended  to  be  received  by  the  public,  directly  or  by  the 
1^  intermediary  of  relay  stations. 

17  (6)    "Wire  or  news  service"  shall  mean  any  group  or 

18  affiliation  of  newspapers  and/or  radio  and  television  stations 

19  engaging  in  gathering,  transmitting,  and  supplying  informa- 
2^  tion  to  its  members. 

21  (7)    "News  medium"  shall  mean  any  newspaper,  maga- 

22  zinc  or  other  periodical,  radio  station,  television  station, 
2'^  book  or  pamphlet,  or  wire  or  news  service,  any  employee  or 
^"^  agent  thereof,  and  any  individual,  partnership,  corporation, 
2'"^  or  other  legal  entity  owning,  publishing,  or  operating  the 
'^^  same. 
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1  (8)    "Journalist"  shall  mean  anyone  who  is  or  has  en- 

2  gaged  in  gathering,  preparing,  editing,  analyzing,  comment- 

3  ing  on,  writing,  broadcasting,  or  processing  information  for  a 

4  newspaper,  magazine,  radio  station,  television  station,  book  or 

5  wire  or  news  service,  and  any  employee  or  agent  thereof. 

6  (9)  ''Source"  shall  mean  any  person,  document,  record, 

7  or  animate  or  inanimate  supplier  of  information. 
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93d  congress 

IsT  Session 


H.  R.  7330 


IN  THE  HOUSE  OF  REPRESENTATIVES 

April  30, 1973 
Mr.  Waldie  (for  himself,  Mr.  Koch,  Mr.  Ryan,  Mr.  MoCloskey,  Mr.  Brown 
of  California,  Mr.  Hawkins,  Mr.  Stark,  Mr.  Leggett,  Mr.  Edwards  of 
California,  Mr.  Roybal,  Mr.  Rees,  Mr.  Corman,  Mr.  Price  of  Illinois, 
Mr.  Podell,  Mrs.  Burke  of  California,  Mr.  Conyers,  Mrs.  Chisholm, 
and  Mr.  Mitchell  of  Maryland)  introduced  the  following  bill;  which 
was  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  insure  the  free  flow  of  iiiformation  and  news  to  the  public. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Free  Flow  of  Informar 

4  tion  Act." 

5  Sec,  2.  The  Congress  finds  and  declares  that — 

6  (1)   the  purpose  of  this  Act  is  to  insure  the  free 

7  flow  of  news  and  other  information  to  the  public;  those 

8  who  gather,  write  or  edit  information  for  the  public  or 

9  disseminate  information  to  the  public  can  perform  these 

10  vital  fimctions  only  in  a  free  and  unfettered  atmosphere ; 

11  (2)  such  persons  must  not  be  inhibited,  directly  or 
^2  indirectly,  by  governmental  restraint  or  sanction  imposed 
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1  by  governmental  process;  rather  they  must  be  encour- 

2  aged  to  gather,  wr^e,  edit  or  disseminate  news  or  other 

3  information  vigorously  so  that  the  public  can  be  fully 

4  informed ; 

5  (3)  compelling  such  persons  to  disclose  a  source  of 

6  information  or  disclose  unpublished  information  is  con- 

7  trary  to  the  public  interest  and  inhibits  the  free  flow  of 

8  information  to  tlic  public; 

9  (4)    there  is  an  urgent  need  to  provide  effective 

10  measures  to  halt  and  prevent  this  inhibhion; 

11  (5)   the  obstruction  of  the  free  flow  of  information 

12  through  any  medium  of  communication  to  the  public 

13  affects  interstate  commerce; 

14  (6)  this  Act  is  necessary  to  insure  the  free  flow  of 

15  information  and  to  implement  the  first  and  fourteenth 

16  '    amendments  and  article  I,  section  8  of  the  Constitution. 

17  Sec.  3.  No  person  shall  be  required  to  disclose  m  any 

18  Federal  or  State  proceeding — 

19  (1)    the  source   of  any  publisbed  or  unpublished 

20  information    obtained   in    the    gathering,    receiving    or 

21  processing  of  information  for  any  medium  of  communica- 

22  tion  to  the  public,  or 

23  (2)   any  unpublished  information  obtained  or  pre- 

24  pared  in  gathering,  receiving  or  processing  of  information 

25  for  any  medium  of  communication  to  the  public. 
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1  Sec.  4.  For  the  purpose  of  this  Act,  the  term— 

2  (1)    "Federal  or  State  proceeding"  includes  any 

3  proceeding  or  investigation  hefore  or  by  any  Federal  or 

4  State  judicial,  legislative,   executive,   or  administrative 

5  body ; 

6  (2)   "Medium  of  communication"  includes,  but  is 

7  not  hmited  to,  any  newspaper,  magazine,  other  periodi- 

8  cal,  book,  pamphlet,  news  service,  wire  service,  news  or 

9  feature  syndicate,  broadcast  station  or  network,  or  cable 

10  television  system; 

11  (3)   "Information"  includes  any  written,   oral,  or 

12  pictorial  news  or  other  material; 

13  (4)   "PubUshed  information"  means  any  informa- 

14  tion  disseminated  to  the  public  by  the  person  from  whom 

15  disclosure  is  sought; 

16  (5)    "Unpubhshed  information"  includes  informa- 

17  tion  not  disseminated  to  the  public  by  the  person  from 

18  whom  disclosui-e  is  sought,  whether  or  not  related  infor- 

19  mation  has  been  disseminated  and  includes,  but  is  not 

20  limited  to,   all  notes,   outtakes,   photographs,   tapes  or 

21  other  data  of  whatever  sort  not  itself  disseminated  to 

22  the  pubhc  through  a  medium  of  communication,  whether 

23  or  not  pubhshed  information  based  upon  or  related  to 

24  such  material  has  been  disseminated; 
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1  (6)    "Processing"  includes  compiling,  storing  and 

2  editing  of  information; 

3  (7)   "Person"  means  any  individual,  and  any  part- 

4  nership,  corporation,  association,  or  other  legal  entity 

5  existing  under  or  authorized  by  the  law  of  the  United 

6  States,  any  State  or  possession  of  the  United  States,  the 

7  District  of  Columbia,  the  Commonwealth  of  Puerto  Rico, 

8  or  any  foreign  country. 
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